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#39.30 10/15/71 

Memorandum 71-77 

Subject: Study 39.30 - Attachment J Garnishment, Execution (Employees' 
Earnings Protection Law) 

At the October meeting, the staff was directed to give further cODsid-

eration to the basic issue of what wages should be subject to withholding 

pursuant to an earnings withholding order. The recommendation as presently 

drafted provides. 

723.022 •••. (b) Except as otherwise provided by statute, an 
employer shall withhold the amounts required by an earnings withhold­
ing order from all earnings of the employee payable for any pay period 
of such employee which ends during the withholding period. 

The "withholding periOd" referred to generally commences on the fifth 

day after service of the order. The introductory exception clause in sub-

division (b) recognizes that "a valid assignment of wages in effect at the 

time an earnings withholding order is served suspends the operation of the 

. • . order until after the end of the pay period during which the . . • 

order is served." See subdivision (c) of labor Code Section 300. With this 

exception, an employer is required to withhold from the employee's earnings 

payable for any pay period which ends during the withholding period. Earnings 

of that employee for prior pay periods are not, however, subject to withholding 

pursuant to the current order even though such earnings for SODle reason are 

still in the possession of the employer. 

These basic rules caused concern among the Commissioners especially as 

to (1) their application to Commissions, bonuses, retroactive pay increases, 

employer advances, (2) the possibility of acceleration or deferral of payment 

by the employer to avoid withholding, and (3) the failure to reach earnings 

for prior pay periods. 
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(1) "Back pay." Since the October meeting, the staff has revised Section 

723.151 (which directs the State Administrator to adopt rules and regulations 

generally) by adding the following subdivision: 

723.151 ••.• (b) The State Administrator shall prescribe by 
regulation the pay period or periods to which various forms of compen­
sation, such as commiSSions, bonuses, retroactive pay increases, and 
the like, are to be allocated and the method of computing the amount 
to be withheld from such forms of compensation under Section 723.050. 

The staff is certain that, where compensation is allocated to prior pay peri-. 

ods, federal law requires that the employee's earnings for each pay period be 

recomputed so that no more is withheld from his earnings than would have been 

withheld under the normal weekly exemption schedule. We do not think that 

this would preclude an employer from treating a "Christmas bonus," for example, 

as earned entirely in one pay period; however, if he chooses to treat it as 

earned over the entire year then we believe that, if the earnings of an 

employee who receives such a bonus were subject to an earnings withholding 

order during the prior year, then the employer will be required to recompute 

the earnings for the pay periods when the order was in effect and withhold and 

pay over pursuant to such prior order. See Section 723.032 (service of order 

creates a lien for a one-year period upon earnings required to be withheld 

pursuant to such order). Similar treatment would be required for commissions 

allocated to prior pay periods and retroactive pay increases. It seems 

obvious that these rules csn be burdensome to an employer; however, recomputa-

tion is required by federal law; the alternative of not requiring withholding 

at all from these various types of "back pay" might provide too large a loop-

hole for avoiding these orders. 
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(2) Deferred or accelerated payment. Since the october meeting, we have 

added a subdivision to Section 723.155 (remedies of judgment creditor) which 

provides: 

723.155. (a) No employer shall defer or accelerate any payment of 
earnings to an employee in order to defeat or diminish the satisfaction 
of a judgment pursuant to the procedures provided by this chapter. 

* * * * * 
This provision would supplement Labor Code Section 222 which provides: 

222. It shall be unlawful, in case of any wage agreement arrived 
at through collective bargaining, either wilfully or unlawfully or with 
intent to defraud an employee, a competitor, or any other person, to 
withhold from said employee any part of the wage agreed upon. 

These provisions would not preclude an employer from making advance pay-

ments prior to service of an earnings withholding order. Where an advance 

payment has been properly made, such earnings should no longer be treated as 

"payable" for the pay period but rather are paid, and the employer can therefore 

"offset" such advances against the earnings otherwise payable. Cf. Prudential 

Ins. Co. v. Fromberg, 240 Cal. App.2d 185, 49 Cal. Rptr. 475 (1966). However, 

after service of an order, the employer would make advance payments at his 

peril; we believe that subdivision (a) of Section 723.155 (set out above) 

would require the employer to withhold pursuant to the order on the basis of 

the total earnings of the employee for the given pay period. 

(3) Earnings for prior pay periods still held by the employer. The last 

problem raised at the October meeting was whether earnings for pay periods 

which do not end within any withholding period and during which no valid assign-

ment of wages was in effect should be subject to a withholding order. The 

Commission seemed to feel that such earnings should be subject to withholding 

and directed the staff to attempt to draft a provision which would accomplish 

this result. We set out below alternative draft provisions which could be 
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added either as a separate section (",hich would entail substantial renumbering) 

or another subdivision to Section 723.022: 

In addition to the amounts required to be withheld pursuant to 
[the provisions of Section 723.022][subdivision (b)] an employer shall 
withhold the amounts required by an earnings withholding order from 
all earnings of the employee which are payable [on the date of service 
of an earnings withholding order] [on the fifth day after service of an 
earnings withholding order] to the employee and which are not otherwise 
subject to an earnings withholding order and which were not earned 
during a pay period during any part of which an assignment of wages 
made pursuant to Section 300 of the labor Code was in effect. 

The staff believes that no additional provision is necessary. The "loop-

hole" which exists we think is insignificant in view of the continuing nature 

of the levy once commenced. Moreover, we suspect that the provision will 

stimulate employer objections that the provision is too burdensome. However, 

if any provision is adopted, we believe that the "effective" date of the order 

should be deferred to the fifth day after service. The provision set out 

above prohibiting acceleration of payment for the purpose of avoiding withhold-

ing should prevent such manipulation and we do think that the employer should 

have the five-day grace period to do whatever internal office work is necessary 

to comply with the order. (One- consequence of substituting "mail service" for 

the sheriff serving the writ, is the greater need to provide a 5-day grace 

period to permit the employer to get the withholding order to the payroll 

office.) The treatment of wage assignments is consistent with the policy of 

labor Code Section 300 which permits an employee to revoke a wage assignment 

as to unearned wages and to have these unearned wages before he is subject to 

the impact of an earnings withholding order. 

One last comment with respect to the general issue of what wages are 

subject to levy. The recommendation uses the term "payable" throughout the 

Employees' Earnings Protection law. The staff believes that "payable" equals 
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"due and owing." "Payable" we believe was picked up from the federal law 

which uses "payable." The labor Code uses the term "due and payable" in 

contexts where we use "payable." See, e.g., labor Code Section 204. The 

Code of Civil Procedure uses "due and owing." See Code of Civil Procedure 

Sections 690.5-1/2 and 690.6. We believe that the use of "payable" is 

entirely adequate but we ask that you consider whether a change in this 

regard is desirable. 

Respectfully submitted, 

Ja ck I. Horton 
Assistant Executive Secretary 

( 
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TENTATIVE RECOMMENDATION OF THE CALIFORNIA 

LAW REVISION COMMISSION 

relating to 

ATTACHMENT, GARNISHMENT, AND EXEMPl'IOIlS FROM EXEClJrION 

Employees' Earnings Protection Law 

The past several years have witnessed increasingly critical review of 

the process of wage garnishmentl leading to significant judicial2 and 

legislative3 activity--both federal and state--in this area. However, both 

the rapid pace of recent events and the involvement of different branches 

and levels of government have produced conflict and uncertainty, and the need 

for further reform remains in a number of areas. This recommendation reviews 

the area of wage garnishment and related matters, and proposes solutions to the 

4 
problems revealed. 

3. 

4. 

In California alone, see, e.g., Brunn, Wage Garnishment in California--
A study and Recommendations;-53 Cal. L. Rev. 1214 (1965); Western Center 
on Law and Poverty, Impact and Extent of Wage Garnishment in Los Angeles 
County (1968). 

See, e.g., Sniadach v. Family Finance Corp., 395 U.S. 337 (1969); McCallop 
v. Carberry, 1 Cal.3d 903, 464 P.2d 122, 83 Cal. Rptr. 666 (1970). 

See, e.g., Consumer Credit Protection Act of 1968 (§§ 301-307), 15 U.S.C 
§§ 1671-1671; Cal. stats. 1970, Ch. 1523. 

The California Law ReviSion Commission is actively engaged in a general 
review of the California statutes relating to the entire field of 
attachment, garnishment, and exemptions from execution with a view to 
recommending the enactment of a comprehensive revision of this body of 
law at a future session of the Legislature. This recommendation deals 
with one aspect of that general subject. 
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MODERNIZATION OF CALIFORNIA WAGE GARNISHMENT PROCEDURE 

Introduction 

The primary objective of the measures recently enacted at the state 

and federal levels has been to secure--through restrictions on the amoUIlts 

which can be withheld--adequate protection for the wage earner's day-to-day 

income. However, California's archaic multiple-levy wage garnishment 

procedure was left basically unchanged, and serious procedural defects have 

become more apparent when the recently enacted statutes limiting the amoUIlts 

that can be withheld from wages went into effect. 

Present law. California law requires that writs of execution be levied 

by a sheriff, constable, or marshal5 and permits only amoUIlts owing to the 

debtor at the time of service of the writ to be reached by his creditor 

through wage garnishment.
6 

A fee is charged for each writ of execution 

issued7 and a writ is good for a maximum of 60 days.8 Thus, for example, 

if a creditor is owed $250 but is entitled to levy only on $25 of the debtor's 

earnings at each weekly pay period, ten separate levies by the sheriff or 

marshal are required. This entails ten separate trips to the debtor's place 

of employment by this officer and at least ten bookkeeping computations by 

5. Code eiv. Proc. §§ 682, 687. 

6. See Code eiv. Proc. § 682.1. 

7. See Code eiv. Proc. § 682.1. 

8. Code eiv. Proc. § 683. 

-2-



the employer. 9 In addition, it requires at least two applications to the 

court clerk because the period of garnishment will extend for more than 

60 days. Moreover, the example assumes that the entire $25 goes towards 

satisfying the obligation. In fact, because the fees charged by the sheriff 

or marshal for service, 10 the fee for issuance of the writ, and interest 

on the obligation are deducted first from the amount collected,ll less than 

9. 

10. 

It has been estimated that, in 1968, employers in L06 Angeles County 
alone expended nearly two million dollars to process wage garnishments-­
or almost $20 per paycheck garnished. See Western Center on Law 
and Poverty, supra note 1, at 7. Present law provides virtually no 
relief to the employer from this burden. See Civil Code § 4701 
(employer authorized to deduct the one-dollar service charge for each 
payment made pursuant to child support order); Code Civ. Proc. § 710 
(authorizes public employer to deduct $2.50 service charge where 
required to comply with levy made pursuant to that section). 

See, !.!£!., Govt. Code §§ 26722 (fee for service of writ of execution is 
$5), 26739 (collection fee of not less than $1), 26746 (mileage--one 
way at 70 cents a mile). 

11. See Code Civ. Proc. §§ 1032.6, 1033.7. See also Code C1v. Proc. 
§ 682.1. 

• 
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half of this amount can be expected to be applied to reduce the amount 

owing, and the number of levies will accordingly be doubled. 12 Obviously, 

this system of multiple levies is both t1mewasting and expensive for all 

concerned--public officials, creditors, debtors, employers, and the public 

generally.13 

Recommendations 

Continuing levy procedure. In New York and other states, a court order 

to an employer to pay over the debtor's earnings constitutes a continuing 

levy and is effective until the debt is paid or the debtor is no longer 

12. The following examples were cited to the Commission by Mr. Gordon H. 
Bishop, representing the California Department of Consumer Affairs: 

A typical wage-earner makes $4.00 per hour, $160.00 per week. 
His "disposable income" is $120.00, of which 25%, or $30.00 is sub­
ject to garnishment. From that $30.00 is deducted $1.50 for the 
writ, $10.00 sheriff's charges for service, and $.70 interest, 
leaving $17.80 for reduction of the Judgment prinCipal. If the 
debtor were to discharge a $500 Judgment through a series of such 
executions, he will have paid out in excess of $800. 

So much for the $4.00 per hour man. Perhaps he can afford the 
premium. But consider the case of the "poor" to whom the law 
is designed to give major relief. 

A wage-earner makes $2.00 per hour, $80.00 per week. If his "dis_ 
posable income" is $64.00, the $16.00 required for the levy would 
leave just $3.80 to reduce the judgment principal, assuming the 
costs in the above example. If the executions were to run for the 
next 2-1/2 years, the $500 judgment would be paid off at a cost 
to the debtor in excess of $2000. 

See Minutes, California Law Revision Commission, Meeting of January 15-16, 
1971, on file at the Commission's offices, School of Law, Stanford, 
California. 

13. Despite the fact that the sheriffs and marshals charge a fee for each levy 
made, it has been estimated that the county--its taxpayers--pays 30 to 50 
percent of the expenses of collection. Brunn, supra note 1, at 1222. 
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emplqyed by the employer. 14 Such a system is clearly more convenient and 

less expensive than the present California multiple levy system. The major 

drawback of the oontinuing levy is that it gives a preferred position to the 

creditor who first resorts to legal process to enforce his claims. If the 

initial order is given effect indefinitely, the debt is large, and the 

debtor's earnings modest, subsequent creditors may be postponed for substantial 

periods of time. Some compromise between the two extremes is necessary. The 

Commission accordingly recommends that an order generally15 be in effect for 

no longer than 120 days,16 at the end of which time the creditor who secured 

such order would be precluded for a short period (10 days) from serving on 

the same employer another order based on the same debt. This moratorium 

period would permit another creditor to intorvene with an QI'der based on his 

debt, which would then continue in effect for a 120-day period. 

Service by mail. The use of the sheriff or marshal as a high-priced 

messenger when a creditor is attempting to reach an asset like earnings is an 

extravagant waste of time and money. The United States Post Office can 

perform the same task for a few cents. It is in the interests of debtors, 

creditors, and the public generally that the function of service be performed 

in a businesslike manner. The Commission accordingly recommends that 

service by mail of the various applications, notices, and orders required for 

this process be authorized. 

14. See,::.:.K:., N.Y. Pers. Prop. Law, art. 3-A, § 48(a)(McKinney 1950). For 

15· 

a discussion of the experience in Washington that resulted in a continuing 
levy, see Note, 46 Wash. L.R. 423, 438 (1971). 

This rule should not apply to orders 
of taxes. Such orders should, until 
priority over all other obligations. 

for support or for the collection 
satisfied, have a continuing 
See discussion jnfra at pp. 15-18. 

16. The period of 120 days was selected because the Commission was advised it 
would be adequate to permit complete satisfaction of the majority of 
consumer debts. 
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Enployer's service charge. The continuing levy procedure should sub-

stantially reduce the collection burdens imposed on employers. To alleviate 

these burdens further, the Commission recommends that an employer be 

authorized to deduct a one-dollar service charge from the debtor's earnings 

each time that the employer is required to withhold on behalf of the creditor 

pursuant to a withholding order. l7 

Ex parte application; judicial review; administrative enforcement. The 

Commission recommends that the levy procedure continue to be initiated by 

the creditor upon ex parte application. Provisions for notice and a pre-

liminary judicial hearing in all cases would make the procedure unnecessarily 

complicated and expensive for all parties. Provision should be made, however, 

for expeditious Judicial review of the issuance and modification of orders 

requiring the withholding of earnings and for effective notice to the debtor 

of his right to seek such review. The procedure for invoking judicial review 

should be made as simple as possible. To aid in the enforcement of the 

procedures and requirements provided, the power of the court to compel 

obedience to its orders should be made clear and administrative enforcement--

through warnings, cease and desist orders, or injunctive relief--should be 

provided. 

17. Existing law contains no general authorization for such a charge. See 
footnote 9 sUpra and accompenying text. 
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PREJUDGMENT RESTRICTIONS ON WAGE GARNISHMENT 

In June 1969, the United States Supreme Court in Sniadach v. Family 

Finance corp.IB held that the prejudgment §Brnishment of wages under a Wis-

cons in statute constituted a taking of property in violation of the due 

process requirements of the Fourteenth Amendment to the United States Con­

stitution. Six months later, the California Supreme Court, relying on 

Sniadach, held in McCallop v. CarberryI9 that California's then existing 

prejudgment wage §Brnishment procedure also constituted a taking of property 

in violation of procedural due process. In an attempt to conform to the 

relatively narrow holdings in these cases, Section 690.6 of the California 

Code of Civil Procedure was amended in 1970 to exempt from levy of attach-

ment "~ earnings of the debtor due or owing for his personal services 

The Commission recommends that this complete and automatic exemption of 

wages from gsrnishment pursuant to prejudgment attachment procedures be 

preserved. 

lB. 395 u.s. 337 (1969). 

19. 1 Cal.3d 903, 464 P.2d 122, 83 Cal. Rptr. 666 (1970). 

20. Cal. Stats. 1970, Ch. 1523, § 19 (emphasis added). 
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POSTJUJXlMENT RESTRIC'rIONS ON WAGE GARNISHMENT 

Introduction 

At the same time that prejudgment garnishment of vlages received the scru-

tiny of tl~ courts, wage garnishment generally--including garnishment 

under post judgment levy of execution--was the subject of Congressional 

action. Title III
21

was incorporated into the federal Consumer Credit 

Protection Act of 1968 restricting the "garnishment,,22 of "earnings,,23 of 
24 

a debtor to certain limited amounts --basically 25 percent of "disposable 

25 
earnings." These restrictions were made applicable nationwide, effective 

July 1, 1970. 26 

21. 15 U.S.C. §§ 1671-1677. 

22. Subdivision (c) of Section 302 of the Act (15 U.S.C. § 1672(c» provides: 

(c) The term "garnishment" means any legal or equitable procedure 
through which the earnings of any individual are required to be 
withheld for payment of any debt. 

-23. Subdivision (a) of Section 302 of the Act (15 U.S.C. § 1672(a» provides: 

(a) The term "earnings" means compensation paid or payable for 
personal services, whether denominated as wages, salary, commission, 
bonus, or otherwise, and includes periodic payments pursuant to a 
pension or retirement program. 

24. See Consumer Credit Protection Act of 1968 (§ 303(a), 15 U.S.C. § 1673(a». 

25. Subdivision (b) of Section 302 of the Act (15 U.S.C. § l672(b» provides: 

26. 

(b) The term "disposable earnings" means that P'lrt of the earn­
ings of any individual remaining after the deduction from those 
earnings of any amounts required by law to be withheld. 

The federal act specifically provides that "no court of ••• any State may 
make, execute or enforce any order or process in violation of this sec­
tion. " 15 U. S. C. § 167 3( c). Hence, the conformity of a state law may be 
challenged in either a state or a federal court if the state enforces a 
garnishment statute that fails to conform to the federal minimum require­
ments. To provide some measure of uniformity, the California Legislature 
amended subdivision (b) of Section 690.6 of the Code of Civil Procedure 
to exempt from levy of execution such portion of a debtor's earnings "as 
is allowed by statute of the United States." Cal. Stats. 1970, Ch. 1523, 
§ 19· o 



27 
Subdivision (a) of Section 303 of the federal act provides, in part: 

(a) •.• [TJhe maximum part of the aggregate disposable earn­
ings of an individual for any workweek which his subjected to garnish­
ment may not exceed 

(1) 25 per centum of his disposable earnings for that week, or 

(2) The amount by which hill disposa ble earnings for that week 
exceed thirty times the Federal minimum hourly wage prescribed by 
section 6(a)(1) of the Fair Labor Standards Act of 1938 in effect at 
the time the earnings are payable [currently $ 1.60J 

whichever is less. 

This means that, if an individual's disposable earnings for a workweek are 

$48 or less, his earnings may not be garnished in any amount. If his earn-

ings are between $48 and $64, the entire amount above $48 llBy be garnished. 

Above $64, the 25 percent rule applies. Where debtors in low income brackets 

are concerned, the protection afforded by the federal law seems inadequate 

to permit even a subsistence level of existence for a debtor and his family 

faced with the high living costs prevailing in California. 

To this deficiency in the federal law must be added the difficulty of 

determining what constitutes "disposable earnings." The federal law de_ 

fines "disposable earnings" as those 

tion • . • of any amounts required by 

earnings rene.ining "after the deduc­

law to be withheld." 28 The latter 

amounts apparently include amounts withheld for federal and state income 

taxes, federal social security, and state disability insurance. Less 

clear is the treatment of wage assignments and contributions to public 

retirement funds. These ambiguities obviously impose a difficult burden 

on the employer who must determine what part of his employee's earnings are 

subject to garnishment. 

27. 15 U.S.C. § 1673(a). 

28. 15 U.S.C. § 1672(b). 
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Even where the disposable earnings test can be clearly applied, the 

results achieved can be disturbing. For example, amounts withheld for 

federal income tax purposes are clearly deductible in determining "disposable 

earnings. " Presumably, this would permit a debtor who does not choose to 

claim all his exemptions to shield a certain amount of his earnings from his 

creditors. On the other hand, a debtor claiming a greater number of exemp-

tions will have less withheld and, therefore, more subject to garnishment. 

Thus, a debtor with a large family and greater needs may have more earnings 

garnished than a single debtor with the same gross income but with more 

limited needs. 

RecOll:lllendat1ons 

28a To alleviate the problems outlined above, the Commission makes the 

following recommendations. 

Basic restrictions; withholding tables. The Commission recommends that 

the amount of a debtor's earnings subject to withholding by the employer 

under a wage garnishment be limited by statute. The statute should prescribe 

a formula under which definite amounts would be deducted for federal and 

state income taxes, social security, and state disability insurance. Similar 

deductions are made under federal law; however, these deductions are based on 

the actual deductions taken from the wages of the particular debtor. The 

Commission recommends that, in all cases, the deductions for federal and state 

income taxes be based on the amount that would be withheld from the gross 

earnings of a single person who claims one tax exemption. Fixing these 

deductions in this manner permits the preparation of withholding tables which 

prescribe the maximum amount of earnings which may be withheld from a given 

amount of gross earnings. An employer would not have to make computations 

28a. It should be noted that the enactment of a statute !!'QI.I~~r'1Il'!K<'Illw.HI~ 
for state income taxes would ma~~M;beose"Pil'OltW_ 
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but would only have to refer to such tables to determine the amount he is re-

quired to withhold under an earnings withholding order. For the employer's 

further convenience, the Commission recommends that the State Administrator 

be required to prepare withholding tables for weekly, monthly, and other 

common pay periods. A creditor serving e.n earnil"..gs withholding order should 

be required to accompany the order with a copy of these tables. 

In addition to the deductions listed above, the Commission recommends 

that an additional deduction--based on the federal minimum hourly wage--be 

allowed in determining the amount of a debtor's earnings which are subject to 

garnishment. This additional deduction for any workweek would equal 30 times 

the federal minimum hourly wage. After making these deductions, the Commission 

recommends that 25 percent of tile earnings remaining (~, the debtor's 

"nonexempt earnings") be subject to withholding under an earnings withholding 

order. 

As the sample table set out in the footnote 29 demonstrates, a major 

benefit of the Commission's proposals is that they would permit a low income 

debtor to retain a greater portion of his ee.rnings than is permitted under 

existing law, thereby virtually eliminating his need to claim an exemption 

based on hardship for a greater amount of his earnings. This will not only 

protect an unsophisticated debtor unable to follow the procedures necessary to 

exempt additional earnings, but it will also avoi.d burdening the courts with 

claims of exemption. Be~ause the amount of earnings withheld for the creditor 

is the same for all debtors with the same gross income, regardless of family 

size, the debtor who has claimed more than one dependent for tax purposes will 

have an actual take-home pay greater than that of a single debtor with the same 

29. The following table indicates the approximate amounts that would be withheld 
under the Commission's proposed Employees' Earnings Protection Law as compared 
to the approximate amounts that would be withheld under existing California 
law (and the federal Consumer Credit Protection Act (CCPA)). 



gross earnings. The recommendation, in this way, recognizes and accommodates the 

greater need of the debtor with dependents. 

Employees' Earnings Protection Law--Wi thholding Table 

Deductions have been made for federal withholding, social security, state 
disability insurance, and state income tax. The state income tax deduction is 
based on tax tables for 1970 state taxes. The federal social security tax rate 
is 5.2~ on the first $7,800 of annual gross earnings. The state disability in­
surance rate is l~ on the first $7,400 of annual gross earnings. The amounts 
shown as disposable earnings in this table are based on a full deduction for 
social security and disability insurance respectively even though, under present 
law, in the higher earnings brackets this amount would not be deducted during the 
entire year. The one-dollar service charge, which an employer 'Iould be entitled 
to make for each payment under the Commission's proposed legislation, is in addi­
tion to the amount listed in the table. 

GROSS EARNIOOS SINGLE PERSON MARRIED + 2 CHILDREN EMPLOYEES' 
(weekly/annual) (claiming 1 exemption) {claiming 4 exemptions~ EARNIN:;S PRO-

TECTION LAW 
Disposable Amount Disposable Amount Amount with-
earnings withheld earnings withheld held ($48 ex-

{CCPA) {CCPA) e!!!.!2 t i 25%2 

$60/3,120 $51.93 $3.93 $56.28 $8.28 -0-
70/3,640 59.25 11.25 65.66 16.42 $3.00 
80/4 160 68.40 17.10 73.64 18.41 5.00 
9~~4,6tlO 73·55 ttl. 39 til. 62 20.41 ~.OO 

100/5,200 80.65 20.16 89.36 22.34 8.00 
110/5,720 87.74 21.94 97.04 24.26 10.00 
12~/,6,240 94.94 23.74 104.72 26.1(j 12.00 
13~R,020 105.49 26.37 116.32 29.08 14.00 
150 7,800 116.31 29.08 127.80 31.95 17.00 
17~ ~~ -' tl40 129.91 32.4tl 142.97 35.74 20.00 
200/10 ,400 149.94 37.49 164.16 41.04 25.00 
250/13,000 181.91 45.48 201.53 50.38 33.00 
300~15,600 212.29 53.07 236. tll 59.20 41.00 
400/20,800 272.09 68.02 304.45 76.11 56.00 
600/31,200 391.69 97.92 427.07 106.77 86.00 
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Supplementary relief. In the past, California has theoretically taken 

a more flexible approach to the protection of earnings than that evidenced 

by the federal law. Under subdivision (c) of Section 690.6 of the Code of 

Civil Procedure, a debtor may protect from execution all earnings 

necessary for the use of the debtor's family residing in this state 
and supported in whole or in part by the debtor, unless the debts 
are: 

(1) Incurred by the debtor, his wife, or his family for the 
common necessaries of life. 

(2) Incurred for personal services rendered by any employee 
or former employee of the debtor. 

Unfortunately, the exemption provided for earnings necessary for the 

use of a debtor's family has proved to be of little value. In order to 

obtain the exemption, the debtor must follow the procedure outlined in Sec-

tion 690.50. If the creditor alleges that the debt was incurred for "common 

necessaries," there follows a process of affidavit, counteraffidavit, hearing, 

and possible appeal; all of which takes time, effort, and some sophistication, 

and still may end with the debtor denied money necessary for his family's 

support. Comparatively few debtors have availed themselves of the exemption 

although many more appear to be eligible for it. 30 Moreover, where the 

"common necessaries" issue is raised, the claims of competing creditors to 

garnish earnings are decided on the technical issue of what is a "common 

necessary of life. ,,3
1 

A reputable businessman who has rationed credit pru-

dently to a debtor and has provided a high quality good or service may be 

30. See Western Center on Law and Poverty, Impact and Extent of Wage Garnish­
ment in Los Angeles County 6, 122-123 (1968); Brunn, l1age Garnishment in 
California--A Study and Recommendations, 53 Cal. L. Rev. 1214, 1219 (1965). 

31. See,~, Los Angeles Finance Co. v. Flores, 110 Cal. App.2d Supp. 850, 
243 P.2d 139 (1952). 
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barred from garnishing the debtor's wages while another creditor whose grant 

of credit for a "common necessary" was made in reckless disregard of the 

debtor's ability to pay and who sold the debtor low quality products may be 

allowed to garnish the same wages. 

The Commission recommends that the "common necessary" exception be elim­

inated,3
2 

that the procedure for claimi~g . an exemption of an additional 

amount essential for support of the debtor's family be simplified, and that 

the availability of this right be ltS.de clear to the debtor. However, in 

recognition of the greater liberality provided in the basic exemption, a 

stricter standard--"essential for support"--should be provided to make clear 

that the exemption is only intended for use in extraordinary circumstances 

and is not intended to shield a debtor from his judgment creditors while 

maintaining other than an austere life style. Only such additional amount as 

is required for the maintenance of a basic standard of living should be exempt. 

32. The Commission also recommends elimination of the exception that permits 
a creditor who is a former employee of the debtor to take a portion of 
the debtor's wages even though the debtor can show the money is neces­
sary for the support of his family. This exception is largely irrelevant 
to the low income debtor, for it is highly unlikely that such a debtor 
would have obligations to employees. 
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ORDERS FOR SUPPORT OR FOR THE COLLECTION OF STATE TAXES 

Introduction 

Subdivision (b) of Section 303 of the federal Consumer Credit Protec-

tion Act specifically exempts (1) "any order of any court for the support 

of any person" and (2) "any debt due for any State or Federal tax" from the 

restrictions imposed on the amounts permitted to be withheld fram earnings 

33 in the collection of all other types of debts. The legislation recommended 

by the C~~ission recognizes the special nature of these two types of debts. 

Orders for Support 

Enforcement of orders for support is accomplished in a variety of ways 

under existing law. Perhaps most commonly compliance is achieved under the 

threat of the court's exercise of its contempt power; however, execution may 

be levied for unpaid, accrued amounts.~4 In addition, Civil Code Section 

4701 authorizes a court to enforce an order for child support by requiring 

a parent to assign future wages and then directing an order to the employer 

carrying out such assignment. Such order remains in effect until revoked 

by the court. Regardless of the enforcement procedure follOWed, orders for 

support are not subject to any fixed limitations3:. and obligations for 

support are after. accorded some measure of priority over other types of 

33. See 15 u.s.C. § l673(b)(1), (3). 

34. See, e.g., Rankins v. Rankins, 52 Cal. App.2d 231, 126 P.2d 125 (1942). 

35. See Rankins v. Rankins, supra note 34 (exemption for 5Cf/> of person r S 

earnings not available against execution issued upon a judgment for 
support ). 
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36 debts. The Commission recommends that such treatment be continued. 

Specifically, it is recommended that the court be authorized to issue an 

earnings withholding order to enforce a prior order or judgment for the 

support of any person, including a former spouse of the debtor. The order 

should continue in effect until terminated by the court; it should be un-

restricted in amount (although the debtor should be permitted to have the 

order reduced by the amount he proves is essential for the support of 

himself or his present family); and the order should be given priority 

over all other earnings withholding orders. An order for support should 

not, however, preclude simultaneous withholding under another order if the 

debtor's income is sufficiently large to enable withholding under both. 

Tax Orders 

Under existing law, there are a number of procedures for the collection 

of unpaid, delinquent state taxes: 

(1) The tax liability can be reduced to judgment; and, subject to the 

various exemptions from execution, the judgment can be collected in the same 

way any other judgment is collected. 

(2) t 37. t f t A war ran , WhlCh has he same e fect as a writ of execu io~ can be 

issued by the taxing agency. Collection under such a warrant also is subject 

to the same exemptions as a levy of execution. 38 

36. See, e.g., Code Civ. Proc. § 690.6 (earnings necessary for support of 
family exempt from execution). 

37. Provisions that authorize issuance of such warrants are: Unemployment 
Insurance Code Section 1785 (unemployment compensation contributions); 
Revenue and Taxation Code Sections 6776 (sales and use taxes), 7881 
(vehicle fuel license tax), 9001 (use fuel tax), 10111 (moter transporta­
tion tax), 16071 (gift tax), 18906 (personal income tax), 26191 (bank and 
corporation taxes), 30341 (cigarette tax), 32365 (alcoholic beverage tax). 
See also Revenue and Taxation Code Section 14321 (inheritance tax). 

38. See Code Civ. Proc. § 690.51. 
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(3) A notice or order to withhold39 may be given by mail to any person 

who has in his possession or control any credit or other personal property 

or thing of value belonging to the person alleged to be liable for the tax 

and such person may not dispose of the property without the consent of the 

taxing agency unless the tax is paid in fQll. This is an attachment type 

of procedure. The person notified is required to make a report to the taxing 

agency of the credit or other personal property being withheld within a few 

days after receipt of the notice. The personal income tax law and bank and 

corporation tax law contain a significant additional feature--they reqQire 

the person holding the property to deliver it to the FranChise Tax Board up 

to the amount of the delinquent taxes. In contrast with the warrant procedure, 

there are no exemptions applicable to property required to be withheld and 

delivered to the Franchise Tax Board pursuant to these two provisions. 

Accordingly, the board is encouraged to use this third alternative whenever 

it is available. The Commission has been advised that, in same cases, an 

employee's entire paycheck has been withheld and paid over to the Franchise 

Tax Board for delinquent personal income taxes, leaving the employee with 

nothing from his current earnings to cover the basic needs of his family." 

These tax collection procedures should be integrated with the procedures 

provided generally for levy upon an employee's earnings. While the protec-

tion of the public fisc justifies the preferential treatment of tax orders, 

it does not justify summarily depriving a tax debtor of the means for the 

39. Provisions that authorize the giving of a notice to withhold are: Unem­
ployment Insurance Code Section 1755 (unemployment compensation contri­
butions); Revenue and Taxation Code Sections 6702 (sales and use taxes), 
7852 (vehicle fuel license tax), 8952 (use fuel tax), 10051 (motor 
transportation tax), 11451 (private car tax), 16101 (gift tax), 18807 
(personal income tax), 26132 (bank and corporation taxes), 30311 (ciga­
rette tax), 32381 (alcoholic beverage tax). 
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current support of his family. The Commission recommends that taxing agencies 

which are authorized to issue warrants or notices to I'ithhold be authorized 

to issue directly without application to the court withholding orders for 

the collection of state tax liabilities. The amount withheld under such 

orders should be limited to not more than 50 percent of the tax debtor's non­

exempt earnings. In addition, the tax debtor should be permitted to claim an 

additional amount as "essential for the support of himself or his family." 

The taxing agency should also be authorized as an alternative to apply to 

the court for an order requiring the debtor's employer to pay all earnings 

other than that amount which the taxpayer proves is essential for the support 

of himself or his family. Orders issued under either procedure should have 

priority over all other earnings withholding orders except orders for support. 

However, regardless which procedure is followed, the tax liability should be 

required either to be shown on the face of the debtor's return or to have been 

determined in an administrative or judicial proceeding at which the tax debtor 

had notice and an opportunity to be heard. 
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STATE EXEMPrION rna.! FEDERAL LAW; STATE ADMINISTRATlON 

The federal Consumer Credit Protection Act invites each state to enact 

its own restrictions on the garnishment of earnings and to undertake its 

own enforcement of these provisions. 40 The advantages of exemption seem 

apparent. Nothing is gained by having two separate garnishment restriction 

laws, one state and one federal. An exemption from the federal restrictions 

would permit California debtors, creditors, and employers to refer to only 

one body of law to determine the extent to which earnings are subject to gar-

nishment. To gain exemption, a state must enact a law with provisions at 

least as protective to the individual as the federal law. 41 The Commission 

40. Section 305 of the Act (15 U.S.C. § 1675) provides: 

305. The Secretary of Labor may by regulation exempt from the 
provisions of Section 303(a) garnishments issued under the laws of 
any State if he determines that the laws of that State provide re­
strictions on garnishment which are substantially similar to those 
provided in Section 303(a). 

41. 29 C.F.R. § 870.51 (1970) provides: 

870.51. (a) It is the policy of the Secretary of Labor to per­
mit exemption from section 303(a) of the CCPA garnishments issued 
under the laws of a State if those laws considered together cover 
every case of garnishment covered by the Act, and if those laws pro­
vide the same or greater protection to individuals. Differences in 
text between the restrictions of State laws and those in section 
303(a) of the Act are not material so long as the State laws provide 
the same or greater restrictions on the garnishment of individuals' 
earnings. 

(b) In determining whether State-regulated garnishments should 
be exempted from section 303(a) of the CCPA, or whether such an ex­
emption should be terminated, the laws of the State shall be examined 
with particular regard to the classes of persons and of transactions 
to which they may apply; the formulas provided for determining the 
maximum part of an individual's earnings which may be subject to 
garnishment; restrictions on the application of the formulas; and 
with regard to procedural bur-dens placed on the individual whose 
earnings are subject to garnishment. 

(c) Particular attention is directed to the fact that subsec­
tion (a) of section 303, when considered with subsection (c) of that 
section; is read as not requiring the raising of the subsection (a) 
restrictions as affirmative defenses in garnishment proceedings. 
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recommends that an exemption from federal control in this area be sought and 

believes that the proposals it suggests here would permit an exemption to be 

obtained. To obtain the exemption, a representative authorized to act on 

behalf of the state as a liaison with the federal administrator must be 

designated. The designated official should also be granted the responsibil­

ities of enforcement as well as duties of rule-making and similar administra­

tive tasks. The Commission recommends that the Department of Industrial 

Relations be selected as the state administrator to administer and enforce 

these procedures. 

To achieve uniformity, the Judicial Council should be authorized to 

prescribe forms necessary to carry out the prescribed procedures. 
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RErATED PROBLEMS 

Bank Accounts 

CAVEAT. There is no procedure under California law permitting the 
debtor to obtain a hearing prior to a prejudgment levy of attachment on a 
bank account. Recent decisions of both the United States Supreme Court 
and the California Supreme Court raise a serious question whether the 
absence of such a procedure causes such a levy to be unconstitutional. E.g., 
Sniadach v. Family Finance Corp., 395 U.S. 337 (1969); McCallop v. Carberry, 
1 Cal.3d 903, 464 P.2d 122, 83 Cal. Rptr. 666 (1970); Blair v. Pit chess, 

Cal. 3d , p.2d , Cal. Rptr. (1971)~ The 
"CaIIfornia Supreme Court presently has under submiSSIOn a case in which the 
procedure for prejudgment attachment of a bank account has been challenged 
on constitutional grounds. See Blair v. Pitchess, supra n.16. If the 
court holds that such procedure is not constitutional, it will be necessary 
to make appropriate revisions in the law. This recommendation does not 
attempt to do that. This recommendation does provide limitations on the 
amounts which may be attached in circumstances where attachment is consti­
tutionally permitted. 

Title III of the Consumer Credit Protection Act leaves unresolved 

42 the problem of the proper treatment of bank accounts. However, in view 

of the almost universal use of personal checking accounts as at least the 

42. In the opinion of the federal administrator, the restrictions on 
garnishment provided in Title III do not apply to earnings deposited in 
the debtor'S bank account. See Letter From Rebert D. Moran, Administra­
tor of the Wage and Hour Division of the Department of rabor, to Mr. 
Richard Allan WeiSS, February 26, 1971, (copy on file at the office of 
the California raw Revision Commission, School of raw, Stanford, 
California) • 
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temporary depository of earnings and the increasingly common practice of 

employers to deposit earnings of an employee directly into the employee's 

account, the failure of existing statutes to provide any protection from 

garnishment of such accounts results in the anomslous situation that 

unpaid earnings are protected but paid earnings deposited in a bank account 

are not. Yet, the impact upon the wage earner and his family of an inter-

ruption of his flow of earnings--whether before or after they are received--

is identical. The decisions of the United States and California Supreme 

Courts both emphasize that wages are a special type of property, that the 

attachment of wages "may impose tremendous hardship on wage earners with 

families to support," and that the taking of wages under a prejudgment levy 

of attachment can give a creditor "enormous leverage.,,43 ObviOUSly, the 

very same hardship can occur and leverage be obtained when wages are deposited 

by or tor the wage earner in a checking account and are attached. To limit 

protection from attachment merely to unpaid wages could simply serve to 

shift the focus from levies on employers to levies on bank accounts--a 

change which would only minimally benefit the average wage earner and his 

family and would not achieve the results contemplated by the courts. 

Similarly, while there may be no compulsion under the federal statute to 

protect from execution earnings deposited in a bank account, this in no way 

43. See McCallop v. Carberry, 1 Cal.3d 903, 906, 464 P.2d 122, 124, 
83 CaL Rptr. 666, 668 (1970), quoting extensively from Sniadach v. 
Family Finance Corp., 395 U.S. 337, 341-342 (1969)("The result is that 
prejudgment garnishment • • • may as a practical matter drive a wage 
earning family to the wall. fI) • 
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alleviates the obvious need to grant some such protection if any realistic 

measure of relief is to be provided for a debtor's earnings. 

While the foregoing strongly suggests that earnings should be pro­

tected in whatever form they may take, there are problems inherent in 

the exemption of bank accounts that do not arise upon levy against an employer 

or even against the W3ge earner himself. Any attempt to exempt all or a 

specified percentage of earnings deposited in an account would necessarily 

involve such difficult issues as the tracing and identifying of funds 

depOSited at different times, the allocation of withdrawals to respective 

deposits, and the claims of third persons to Joint accounts. These issues 

can be minimized by the approach suggested in Section 690.7 of the Code 

of Civil Procedure and Section 15406 of the Financial Code, which provide 

fixed exemptions for savings accounts in savings and loan associations 

($1,000) and credit unions ($1,500). Extension of similar protection to 

bank accounts would give the wage earner reasonable assurance that garnish­

ment would not leave him destitute and at the same time provide a relatively 

simple procedure for a levy upon an account or accounts larger than the 

basic exemption. 
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The Commission accordingly recommends that Sections 690.7 and 15406 

referred to above be repealed and that a 1,500-dollar aggregate exemption 

from attachment and a 500-dollar aggregate exemption from execution be 

provided for deposits or accounts of a debtor in any financial institution. 

These basic exemptions should prove adequate in the majority of cases. How­

ever, additional protection seems justified and a debtor should be permitted 

to claim a greater exemption where he can show that the amount claimed is 

essential for the support of himself or his family. Finally, where there 

has been a prejudgment attachment of the bank account of a business, the 

debtor should be permitted to claim exemption for such greater amount that 

he can show is essential for the maintenance and continuation of his 

business. It should be emphasized, however, that both these further exemptions 

would apply only where the deltor can prove that the basic exemption is 

inadequate to provide tor the contingencies referred to. 

P!t1d Earnings 

As noted above, in 1970, Code of Civil Procedure Section 690.6 was 

amended in an attempt to conform that section to the recently announced 

judicial constitutional rulings and the new federal statutory restrictions. 

However, the section as amended was restricted to earnings "due and owing." 

This amendment constituted a change from the former California law which 
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44 
protected earnings "received" by the debtor. Moreover, to exempt earn-

ings payable ("due and owing") by an employer but to pennit these same 

earnings to be subject to levy as soon as they pass into the hands of the 

employee-debtor seems inconsistent ~th, if not contrary to, the rationale 

of Sniadach and McCallop and the purpose of the federal legislation. TO 

avoid this inconsistency and to restore this aspect of prior law, the Com-

mission recommends that earnings in the possession of the debtor be afforded 

statutory protection comparable to that given wages earned but unpaid. The 

exemption may be granted automatically where the earnings are readily iden-

tifiable as such. Where this is not the case, the debtor should be required 

to claim and show that he is entitled to an exemption. 

Retirement Funds 

The federal restrictions on ~rnishment imposed by Title III also apply 
45 

to "periodic payments pursuant to a pension or retirement program." Cali-

fornia law re~rding such payments is less clear. As for payments held or 

44. Between 1937 and 1970, California granted a wage exemption to earnings 
"received." Cal. Stats. 1937, Ch. 578, § 1, p. 1623. Prior to 1937, 
the exemption was accorded to earnings without reference to their status 
as "owing" or paid over. The word "received" was construed early as in­
cluding accrued but unpaid ,;ages. See Medical Finance Ass'n v. Rambo, 
33 Cal. App.2d Supp. 756, 757, 86 P.2d 159, 160 (Sup. Ct. L.A., App. 
Dep't 1938)("We are not to be understood as saying that the exemption 
would r~t also attach to the proceeds of his earnings in the judgment 
debtor's hands, so long as they could be identified as such. That ques­
tion is not before us and we express no opinion on it."). In subsequent 
cases, the California courts have at least sub silentio applied the 
wage exemption to a paycheCk in the hands of the employee or deposited 
by him in a bank accolL~t. See Medical Finance Ass'n v. Short, 36 Cal. 
App.2d Supp. 745, 92 P.2d 961 (Sup. ct. L.A., App. Dep't 1939)(W.P.A. 
worker's paycheck); 18 Font v. Rankin, 167 Cal. App.2d 433, 334 P.2d 
608 (1959)(bank account); Carter v. Carter, 55 Cal. App.2d 13, 130 P.2d 
186 (1942)(bank account). 

45. 15 U.S.C. § 1672(a), quoted in note 23 supra. 
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in the process of distribution from public pension and retirement plans, 

subdivision (b) of Section 690.18 of the Code of Civil Procedure provides 

a complete and automatic exemption. As for similar payments held or in 

the process of distribution from certain private plans, subdivision (c) of 

that section seems to provide an exemption only from garnishment "in any 

bankruptcy proceeding." Moreover, the exemption must be claimed, and 

subdivision (c) purports to deny an exemption to moneys held under a Keogh 

Act plan. This denial conflicts, however, with the exemption provided 

such plans under Sections 28002 and 28005 of the Corporations Code. 

The Commission recommends that Section 690.18 be revised to delete the 

reference to Keogh Act plans contained therein, thus resolving the conflict 

wi th the exemption provided in the Corporations Code. The Commission further 

recommends that a provision be added exempting periodic payments payable by 

a pension or retirement plan that are not otherwise exempt to the same 

extent that wages are exempt. Such provision would satisfy the federal 

restrictions imposed by Title III. 

Finally, a provision should be added which l!iikes clear that the exemp­

tions provided in Section 690.18 are not exclusive and in no way limit 

similar, or overlapping, exemptions provided in other codes. 

Wage Assignments 

Section 300 of the Labor Code presently grants a valid prior voluntary 

wage assignment preference over subsequent assignments and levies of execu­

tion. Continuation of such a preference would permi.t a judgment debtor to 

give preference to one creditor and to defeat the claims of other creditors 

who seek to collect on their judgments under the p.i'oposed e~rnings ,li thhblding 

procedure. To integrate wage <u;signments '"ith the operation oi: the latter 
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procedure, the Commission recommends that a prior wage assignment be granted 

priority only until the end of the pay period during which an earnings with­

holding order is served. The operation of the earnings withholding order 

should be suspended during this period, thus permitting the debtor an 

opportunity to put his affairs in order. Such action may include revocation 

of the prior assignment. In this regard, \lage assignments should be made 

revocable at will as to unearned wages. Thus, where an assignment becomes 

too onerous--for example, after service of an earnings withholding order--, 

such an assignment may be revoked • 
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OPERATIVE DATE 

In order to allow sufficient time for state and local public officials 

and the public to become familiar with the new law and to develop the 

necessary forms and procedures, the Commission recommends that the new 

statute become operative on July 1, 1973. 
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PROPOSED LEGISLATION 

The Commission's recommendations would be effectuated by enactment 

of the following measure: 

An act to amend Section 4701 of the Civil Code, to amend Sections 

688, 690.6, 690.18, 690.50, and 710 of, to add Sections 

690.5-1/2, 690.7, and 690.7-1/2 to, to add Chapter 2.5 

(commencing with Section 723.10) to Title 9 of Part 2 of, 

and to repeal Section 690.7 of, the Code of Civil Procedure, 

to repeal Section 15406 of the Financial Code, and to amend 

Section 300 of the Labor Code, relating to attachment, garnish­

ment, and exemptions from-execution. 

The people of the state of California do enact as follows: 
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CIVIL CODE 

§ 4701 (amended). Continuing withholding order for support 

Sec. 1. Section 4701 of the Civil Code is amended to read: 

4701. ~R-aay-~Fgeeea~ag-wBeFe-tBe-ee~Ft-BaS-eFReFea-e~tBeF-ep 

eetB-~FeRt6-te-~y-aay-am~Rt-fep-tBe-~~pt-ef-a-m~ReF-eB~lay-tBe 

ee~t-aey-eFReF-e~tBeF-~FeRt-eF-eeta-~BFeRte-te-a6B~gH-te-tBe-ee~Rty 

eleFk,-~pe8at~eR-eff~eeF;-eF-etReF-effieeF-ef-tBe-€~Ft-eF-ee~ty 

eff!eep-@esigaate@-ey-tBe-ee~pt-te-Feee~ve-6~eB-~ymeRt,-tBat-~pt!&B 

e~-salapY-ep-wege6-ef-eitRep-~FeRt-@~e-ep-te-Be-aHe-iR-tRe-~tHPe-as 

will-Be-6Hffie~eRt-te-~y-tBe-aae~t-eFReFea-By-tBe-eeHpt-f&F-tRe-sH~­

~ept,-Ha~RteaaRee-aR@-eaHeBt~eR-ef-tRe-miRep-eBila~--SHeB-eP6ep-sBall 

ee-BiBaiag-H~R-aB-e~eyep-H~B-tRe-eepviee-ef-a-ee~y-ef-eHeB-eP6ep 

H~eB-sHeB-~leyep-aRa-HBtil-~tBep-ep@ep-ef-tBe-eeHpt.--~-e~eyep 

may-eeaHet-tBe-~HE-9f-9Re-@9llap-t$1~-fep-eaek-~aymeRt-2aae-~HaBt 

te-sHeR-ep@ep.--Aay-SHeB-eFRep-may-ee-meaifiea-ep-pevekea-at-aay-tiMe 

8y-tBe-eeHpt.--ABy-6HeB-a66igameRt-maae-~~P6HaRt-te-e~pt-eP6eF-eBall 

Bave-~p!epity-a6-ageiRst-aBY-attaekMeBt,-eKee~t~eR;-ep-etBep-assiga-

8eBt,-HRless-etkePWise-eP6epee-By-tBe-eeHFt. In any proceeding where 

the court has ordered a parent to pay any amount for the support, main­

tenance, or education of a minor child, the court may issue an earnings 

withholding order under Section 723.~ of the Code of Civil Procedure 

for the amount so ordered. The withholding order rmy _ require the 

parent's employer to pay the withheld earnings to the county clerk, 

probation officer, or other officer of the court, to a county officer, 

to the person having custody of the child, or to such other person as 

is speCified in the order to receive such payment. 
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Comment. Section 4701 is amended to reflect the enactment of the 

comprehensive procedure for earnings withholding set forth in the 

Employees' Earnings Protection Law. See Code of Civil Procedure Section 

723.10 et seq. 

While the wage assignment procedure formerly used under Section 4701 

is not continued, the substantive effect of the prior law is continued. 

Thus, the order for support continues to have priority over other with­

holding orders and assignments and is binding until modified or terminated 

by the court. See Code of Civil Procedure Section 723.30; Labor Code 

Section 300. As under prior law, the court may issue earnings withhold­

ing orders to withhold from the earnings of either or both parents. 

Authorization for the employer to deduct a one-dollar fee also is continued 

under Section 723.24. Under prior law, withheld earnings were required to 

be paid to a court officer or county officer specified by the court; this 

authority is continued in the amended section and expanded to permit the 

court to order the employer to pay the withheld earnings directly to the 

person having custody of the child or to such other person as the court 

specifies in the order. 
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CODE OF CIVIL PROCEDURE 

§ 688 (technical amendment) 

Sec. 2. Secti.on 688 of the Code of Civil Procedure is amended to 

read: 

688. Except as provided in Chapter 2.5 (commencing with Section 

723.10): 

ill All goods, chattels, moneys or other property, both real and 

personal, or any interest therein, of the judgment debtor, not exempt 

by law, eKee~t-aB-~Fa¥iaea-feF-iE-SeetieE-e9g~e? and all property and 

rights of property seized and held under attachment in the action, are 

liable to execution. 

i£l Shares and interests in any corporation or company, and debts 

and credits, and all other property, both real and personal, or any 

interest in either real or personal property, and all other property 

not capable of manual delivery, may be levied upon or released from 

levy in like manner as like property may be attached or released from 

attacp~ent, except that a copy of the complaint in the action from which 

the writ issued need not accompany the writ; provided, that no cause of 

action nor judgment as such, nor license issued by this state to engage 

in any business, profession, or activity shall be subject to levY or 

sale on execution. (;eia-aOiB f;-"'0l8~-'ee-"ef;l,I"Bea-'e'f-tl!e-effieeF-a8-se 

~l,Iel!-meEe'f-eeileef;ea-af;-~te-el,lp"eE~-¥alOle~-witl!eOlt-e~eBiEg-tl!e-same 

te-saleT 

~ Until a levy, the property is not affected by the execution; 

but no levy shall bind any property for a longer period than one year 

from the date. of the issuance of the execution, except a levy on the 

interests or claims of beirs, devisees, or legatees in or to assets of 
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deceased persons remaining in the hands or executors or administrators, 

thereof prior to distribution and payment. However, an alias execution 

may be issued on said judgment and levied on any property not exempt 

from execution. 

Comment. S.ection 688 is amended to make clear that, although earnings 

of an employee-debtor are "not exempt by law" from all collection procedures, 

they are exempt from levy of execution and are subject to levy only under 

the Employees' Earnings Protection Law. See subdivision (b) of Section 

690.5-1/2. See generally Chapter 2.5 (commencing with Section 723.10). The 

phrase "except as provided for in Section 690.6" is deleted as unnecessary. 

The sentence relating to gold dust is deleted as obsolete. 
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§ 690.5-1/2 (added). Earnings for personal services of employees 

Sec. 3. section 690.5-1/2 is added to the Code· of Civil Pro­

cedure, to read: 

690.5-1/2. (a) As used in this section, "earnings" means 

compensation paid or payable by an employer to an employee for per­

sonal services performed by such employee whether denominated as 

wages, salary, commission, bonus, or otherwise. 

(b) All earnings of the debtor which are due or owing to him 

are exempt from le'~ of attachment and execution without filing a 

claim for exemption as provided in Section 690.50 and are subject to 

levy only in the manner and to the extent provided in Chapter 2.5 

(commencing with Section 723.10). 

(c) All earnings of the debtor which have been paid to him and 

are in his possession in a form identified by the levying officer as 

earnings are exempt from levy of attachment without filing a claim 

for exemption as provided in Section 690.50. 

(d) All earnings of the debtor which have been paid to him and 

are retained in the form in which paid or as cash but Which are not 

identified by the levying officer as earnings are exempt from levy of 

attachment. 

(e) Earnings of the debtor which have been paid to him and are 

retained in the form in which paid or as cash are subject to levy of 

execution only in an amount not to exceed the maximum amount of the 

earnings of the debtor for his pay period immediately preceding the 

levy that could be withheld by his employer under Section 723.50 less 

any amounts withheld from such earnings by the debtor's employer pur­

suant to any earnings withholding order. 
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(f) Such additional portion of the earnings described in sub­

division (e) which a debtor proves is essential for the support of 

himself or his family is exempt from levy of execution. 

(g) II levying officer is not liable for any injury resulting 

from any identification or misidentification of assets made pursuant 

to this section, whether or not such identification or misidentifica­

tion be negligent, unless he is guilty of actual fraud, corruption, or 

actual malice. 

comment. Section 690.5-1/2 is added to make clear the relationship 

between new Chapter 2.5 ( commencing with Section 723.10) and the existing 

attachment and execution procedures and to satisfy the restrictions upon 

the attachment of and execut10n upon earnings imposed by recent judicial 

decisions and federal legislation. See,~, Sniadach v. Family Finance 

Corp.) 395 U.S. 337 (1969); McCallop v. Carberry, 1 Cal.3d 903, 464 P.2d 

122, 83 Cal. Rptr. 666 (1970); Consumer Credit Protection Act of 1968 

(§§ 301-307), 15 U.S.C. §§ 1671-1677. See also Recommendation Relating to 

Attachment, Garnishment, Exemptions From Execution: Employees' Earnings 

Protection law (1971). 

Section 690.5-1/2 states the exemptions from prejudgment levy of 

attachment for all earnings of an employee, both paid and payable. ~nis 

section is also the source of exemption from post judgment levy of execution 

for paid earnings of an employee. The exemptions for unpaid earnings, .!:..:!;., 

earnings "due and OWing," are provided in Chapter 2.5 (commencing with Sec­

tion 723.10). 

Subdivision (a). Subdivision (a) is based on the defintion of "earn­

ings" stated in Section 723.11, and Section 690.5-1/2 is applicable therefore 
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only to persons ("employees") protected under the Employee's' Earnings Pro­

tection Law. Compare Section 690.6. See also Comment to Section 723.11. 

However, the definition of earnings used here includes earnings both "paid 

and payable"; Section 723.11 refers only to earnings payable by an employer. 

Earnings with are "payable" are those which are referred to as "due and owing" 

under this section. "Paid" earnings are covered here by reference to earn­

ings which have been paid to the debtor--whether or not they are still in a 

form identifiable as "earnings." It should be noted that certain analogous 

types of periodic payments--for example, retirement payments, welfare assist­

ance, and unemployment benefits--are not covered berebutby other provisions 

of the 690 series. See,~} Sections 690.175 (unemployment compensation), 

690.18 (payments pursuant to a pension or retirement program), 690.19 (public 

assis tance). 

Subdivision (b). Former subdivision (a) of Section 690.6 provided an 

automatic, total exemption from prejudgment levy of attachment of all earn­

ings "due and owing" to any debtor; this aspect of the former law is carried 

forward without change in subdivision (b) of Section 690.6 and subdivision (b) 

of this section. Compare Cal. Stats. 1970, Ch. 1523, § 19. 

Subdivision (b) of Section 690.5-1/2 also makes clear that the levy of 

execution may no longer be used to garnish the wages of an employee while 

they are still in the hands of his employer. A judgment creditor now may 

only reach this asset of a debtor pursuant to Chapter 2.5 (commencing with 

Section 723.10). 

Subdivision (c). Subdivision (c) exempts from attachment all earnings 

of the debtor which "are in his possession in a form identifiable by the 

levying officer aEi earnings." It would be inconsistent with the rationale 

of Sniadach and McCallop to exempt earnings payable by an employer but to 

-36-



Code Civ. Proc. § 690.5-1/2 

make these same earnings subject to attachment as soon as they pass into the 

hands of the employee-debtor. (The term "debtor" is used here to include a 

defendant or cross-defendant subject to attachment. See Section 690(c).) 

Accordingly, to avoid such an anomaly, subdivision (c) provides the same 

total exemption from attachment for all paid earnings still in a form identi­

fied as earnings. Included in the latter category would, for example, be an 

uncashed paycheck. The identification is done by the levying officer--sheriff, 

constable, or marshal. Where the levying officer mistakenly attaches earn­

ings, the debtor may still claim an exemption under subdivision (d). Under 

subdivision (c), however, the exemption is automatic; no claim pursuant to 

Section 690.50 is required. 

Subdivision (d). Subdivision (d) covers earnings paid but not in a form 

identifiable as earnings or, at least, not in fact so identified by the levy­

ing officer. Subdivision (d) is intended to cover the relatively rare case 

where the officer cannot or does not properly identify earnings as earnings. 

This can happen, for example, where cash in the possession of the debtor is 

attached. Circumstances may clearly indicate that the money is "earnings"-­

for example, cash in a pay envelope attached shortly after the debtor leaves 

his place of employment upon a payday. Nevertheless, in other circumstances, 

subdivision (d) affords the debtor an opportunity at least to claim an exemp­

tion pursuant to Section 690.50 by showing that "earnings" have been attached. 

Subdivision (d) does not, however, protect earnings after they have been con­

verted into another form. Protection of assets in these other forms must be 

sought under other exemption provisions. See,~, Civil Code Section 1240 

(homestead); Code of Civil Procedure Sections 690.1 (household furnishings 

and appliances), 690.2 (motor vehicles), 690.7 (money deposited in bank, 

credit union, or savings and loan association). 
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Subdivision (e). As noted above, subdivision (b) makes clear that the 

levy of execution may no longer be used to garnish the wages of an employee 

while they are still in the hands of his employer. A judgment creditor now 

may only reach this asset under Chapter 2.5. However, Chapter 2.5 deals 

primarily with unpaid earnings, ~, earnings which are "due and owing." 

For a very limited exception to this rule with regard to tips, see Section 

723.106 and Comment thereto. Earnings, once paid, are subject to levy of 

execution. Subdivision (e), therefore, provides an exemption for paid earn­

ings comparable to the exemptions provided for unpaid earnings by Sections 

723.50 and 723.51. It should be emphasized, however, that, as noted above, 

this subdivision does not protect earnings after they have been converted 

into another form. Compare Section 690.7-1/2 (money deposited in bank, 

credit union, or savings and loan association). The exemption provided under 

subdivision (e) must be claimed by the debtor and the amount of such exemp­

tion is based upon the total amount of the nonexempt earnings of the debtor 

from his last paycheck--not upon the amount of earnings in his possession at 

the time of levy. 

Subdivision (f). Subdivision (f) provides an exemption for amounts 

essential for support comparable to tbat provided by subdivision (d) of Sec­

tion 690.6 and Section 723.51. See Comments to Sections 690.6 and 723.51· 

Subdivision (g). Subdivision (g) provides an immunity from liability 

comparable to that provided by Government Code Section 822.2 (misrepresenta­

tion by public employee). 

-38-



§ 690.6 (amended). Earnings for personal services of persons other than 
employ-ees. 

Sec. 4. Sec~icn 690.6 of the Code of Civil Procedure is amended 

to read: 

690.6. (a) As used in this section, "earnings" do not include 

compensation payable by an en-:ployer to an emplcyce for personal s',rvices-

perfoI'IIled by such er:roloye2, ~)heth2r d2!lCf."iinat2:d as ~,lac~es, ~alary, commis-

s ion, bonus, or oth er"li se . 

fa1 iEl All the earnings of the debtor due or owing for his 

personal services shall be exempt from levy of attachment without 

filing a claim for exemption as provided in Section 690.50. 

fS1 ~ One-half,or such greater portion as is allowed by statute 

of the United States, of the earnings of the debtor due or owing for 

his personal services rendered at any time within 30 days next pre-

ceding the levy of execution shall be exempt from execution without 

filing a claim for exemption as provided in Section 690.50. 

t€1 (d) Such additional portion of his earnings which a debtor 

proves is essential for the support of himself or his family shall be 

exempt from levy of execution. Aii-ef-6~eR-ea~~Rgs1-~f-He€essa~-f&F 

fa1 hl The court shall determine the priority and division of 

payment among all of the creditors of a debtor "rho have levied an execu-

tion upon nonexempt earnings upon such basis as is just and equitable. 
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fe~ 1!l Any creditor, upon motion, shall be entitled to a hear­

ing in the court in which the action is pending or from "Mch the writ 

issued for the purpose of determining the priority and division of pay­

ment among all the creditors of the debtor who have levied an execution 

upon nonexempt earnings pursuant to this section. 

Comment. Section 690.6 is amended to limit its application to those 

persons and earnings not protected under the Employees' Earnings Protection 

Law--Chapter 2.5 (commencing with Section 723.10)(applicable only to 

"employees"). See,~, Sections 723.11, 723.106. Section 690.6 accord­

ingly applies to persons who can be categorized generally as independent 

contractors. As to these persons, Section 690.6 continues prior law with 

one exception. Subdivision (d) has been revised in conformity with Section 

723.51 to provide an exemption for those earnings which the debtor proves 

are essential for support. The standard provided is stricter than the 

standard under former law; however, the former exceptions to the exemption 

have been eliminated. See Comment to Section 723.51. See also Recommenda­

tion Relating to Attachment, Garnishment, Exemptions From Execution: 

Employees' Earnings Protection Law (1971). 
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§ 690.7 (repealed) 

Sec. 5. Section 690.7 of the Code of Civil Procedure is 

repealed. 

999Y1~--fa1--~e-tke-2ex~aggFegste-¥8~tie-sf-s8e-tk~saB~ 

~sl1a~8-~OQQ11-aBy-eeme~setisB-sf-tke-fe~~ewiBgt--saviBgs-~e~s!ts 

is,- sRa!'es-s~-etkeF-a ee8l!Bts- iB1-SF-SRs!'eS-ef - steak-ef,-sBy-stste-HO 

fe~e~~-sav!Bgs-a~-~eaB-assee!at!sBj-~sav!Rgs-~e~es~tsU-ska~l-~B­

el~~e-U!BvestmeBt-eeFtifieates~-a~-Uwitk~weeie-ska!'esu-as-~ef!8e~ 

!B-Seet!eB-,g9l-aR~-,g91-sf-tke-F!BBBe!ai-eeae,-!'es~etivelyy 

fe1--S~ek-exemptieB-set-feFtk-!B-s~ee!v~s~sR-fa1-SRa~1-ee-a-max!­

~-ef-eBe-taevsa~-~e~a~s-f$lT~-,e~-~~S8BT-waetae~-tke-eka~aate!' 

8f-tae-~~eFty-ee-se,e~ate-e~-e~!tyY 

COmment. Section 690.7 is superseded by new Sections 690.7 and 690.7-1/2. 
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§ 690.7 (added). Deposit account; exemption from attachment 

Sec. 6. Section 690.7 is added to the Code of Civil Procedure, 

to read: 

690.7. (a) As used in t.his section, "debtor" includes an indi-

vidual, corporation, partnership, and unincorporated association. For 

the purposes of this section, a husband and wife shall be treated as 

one individual. 

(b) As used in this section, Irdeposit account II means: 

(1) A deposit or account in any "bank" described in Section 102 

of the Financial Code. 

(2) A savings deposit in, share or other account in, or share of 

stock of any state or federal savings and loan association. As used 

in this paragraph, "savings deposit" includes "investment certificate" 

and ",rithdrawable share" as defined in Sections 5061 and 5067 of the 

Financial Code. 

(3) A share or certificate for funds received of the member of a 

credit union and all the accumulation on StIch share or certificate. 

(c) A deposit account owned by a debtor is exempt from attachment 

to the extent of the lesser of: 

(1) Fifteen hundred dollarS ($1,500). 

(2) The amount by which fifteen hundred dollars ($1,500) exceeds 

the amounts in all other deposit accounts owned by the debtor on the 

date of levy. 

(d) A deposit account o,med by a debtor is exempt from attachment 

in the amount essential for the support of the debtor or his family or 

essential for the maintenance and continuance of his business. 

(e) Any debtor claiming an exemption under this section must list 

in his claim for exemption under Section 690.50 all deposit accounts 

standing in his name whether alone or with others and all amounts held 

in such accounts on the date of the levy. 
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(f) For the purposes of this section, it shall be presumed that 

all amounts in all deposit accounts standing in the name of the debtor 

either alone or with others are owned by the debtor. The presumption 

established by this subdivision is a presumption affecting the burden 

of proof. 

(g) The exemptions provided by this section are not applicable 

where the attachment is sought to enforce a court order for the support 

of any person or to collect a state tax liability as that term is 

defined in paragraph (2) of subdivision (a) of Section 723.31. 

(h) Nothing in this section affects the rights of a banker under 

Section 3054 of the Civil Code. 

Caveat. There is no procedure under California law permitting the 

debtor to obtain a hearing prior to a prejudgment levy of attachment. 

Recent decisions of both the United States Supreme Court and the Cali-

fornia Supreme Court raise a serious question whether the absence of 

such a procedure causes such a levy to be unconstitutional. E.g., 

Sniadach v. Family Finance Corp., 395 u.s. 337 (1969); McCallop v. 

Carberry, 1 Cal.3d 903, 464 p.2d 122, 83 Cal. Rptr. 666 (1970); Blair 

v. Pitchess, Cal-3d p.2d , Cal. Rptr. (1971) • 

The California Supreme Court presently has under submission a case in 

which the procedure for prejudgment attachment of a bank account has 

been challenged on constitutional ground~. See Blair v. Pitchess, supra 

n.16 . If the court holds that such procedure is not constitutional, it 

will be necessary to make appropriate revisions in the law. This recom-

mendation does not attempt to do that. This recommendation does provide 

limitations pn the amounts "hich may be attached in circumstances where 

attachment is constitutionally permitted. 
_1.<_ 
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Comment. Section 690.7 provides exemptions from attachment of various 

types of savings and commercial accounts. For similar, but more limited, 

exemptions of such accounts from execution, see Section 690.7-1/2. 

Accounts protected. The accounts protected under Sections 690.7 and 

690.7-1/2 include savings and loan association accounts, credit union accounts, 

and bank accounts--whether savings or checking accounts. See subdivision (b) 

(defining "deposit account"). Under prior law, the amount exempt depended 

on the type and holder of the account: Checking accounts and bank accounts 

generally were not protected; $1,000 in a savings and loan association 

account and $1,500 in a credit union account was exempt. See former Section 

690.7 and former Financial Code Section 15406. These exemptions were cumu­

lative so that a single debtor could exempt a total of $2,500 by proper 

allocation of his money. Sections 690.7 and 690;7-1/2, on the other hand, 

provide a single aggregate exemption applicable to all types of accounts, 

including bank savings and checking accounts. 

The failure of prior law to provide any exemption for personal checking 

accounts--the usual depository for current earnings--violated the spirit if 

not the letter of both recent federal legislation and judicial decisions. 

See 15 U.S.C. §§ 1671-1677; Sniadach v. Family Finance Corp., 395 U.S. 337 

(1969); McCa110p v. Carberry, 1 Cal.3d 903, 464 p.2d 122, 83 Cal. Rptr. 666 

(1970); Blair v. Pitchess, Cal. 3d , p.2d , Cal. Rptr. 

(1971). See also Recommendation Relating to Attachment, Garnishment, Exemp= 

tions From Execution: Employees' Earnings Protection Law (1971), reprinted 
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in 10 Cql, L. Revision CommTn Reports (1971). It ShOllld be noted, how-

ever, that the exemptions provided by Sections 690.7 and 690.7-1/2 are ex­

clusive. They are in no way dependent upon a sh01,ing by the debtor that the 

amount claimed as exempt represents his earnings. lfor may the debtor claim a 

greater amount as exempt by showing that amollnts deposited were derived fran 

his earnings. 

Persons protected. A business as well as an individual may take advantage 

of the exemptions from attachment provided hI' Section 690.7. See Section 

690.7(a). A business is not provided an analogous exernptiop. from execution 

under Section 690.7-1/2. See Section 690.7-1/2(a). 

A husband and wife are treated as one person for the pllrposes of Sec­

tions 690.7 and 690.7-1/2. See subdivision (a). Accordingly, they are en­

titled to only one exemption and accounts standing in the name of either or 

both of them must be listed in the claim of exemption even though only one 

of them is sued or is the judgment debtor. 

Although subdivision (a) gives "debtorTT a special meaning for the pur­

poses of Sections 690.7 and 690.7-1/2, it is clear that there is no adjudi­

cated debt in the case of attactnnent. The general definition of TTdebtorTT 

con ta ined in Sect ion 690( c)( debtor included defendant and judgment debtor) 

is fully applicable to both sections. 

Exemption must be claimed. The exemptions pX'ovided by Sections 690.7 

and 690.7-1/2 must be claimed pursuant to Section 690.50. See Section 690(a). 
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This requirement makes it possible to limit the amount to be exempted by 

taking into consideration all other accounts owned by the debtor. Never-

theless, in the ordinary case, it is anticip~ted that the release of funds 

pursuant to the exemption provided by Section 690.7 or 690.7-1/2 will be 

expeditiously accomplished. Where only the basic exemption is claimed, it 

will be easy to compute the exempt amount and there should be little occasion 

for the filing of counteraffidavits by a creditor; the attaching officer will 

be able to make the necessary distributions on the basis of the debtor's 

affidavit alone. 

Basic exemption. As much as $1,500 in the debtor's account is exempted 

from attachment by Section 690.7(c). A similar $500 exemption from execution 

is provided by Section 690.7-l/2(c). This basic exemption is an aggregate one, 

however. Hence, a debtor may claim as exempt from attachment only that por-

t i on of an account levied upon which, ;lhen added to all other amounts held 

by the debtor in other accounts on the date of the levy, equals $1,500. The 

exemption must be claimed and the burden of proof is on the debtor to show 

that he is in fact entitled to exempt the amount claimed. See subdivision 

(f). See also Section 690.50. 

In claiming the exemption, the debtor must list in his claim for exemp-

tion the amount he holds in all other accounts on the date of the levy even 

though the other accounts are not levied on. See subdivision (e). In corn-

puting the amount of the debtor's exemption, any account standing in the debtor's 

name, including all joint accounts, are presumed to be the debtor's. This 

presumption is one affecting the burden of proof. See subdivision (f). See 

also Evidence Code Sections 605, 606. Same or all of such accounts may in -------
fact not be subject to attachment or execuUon to ~t.is4_~-'-&--obi.i:ga£ion 
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because of the '~'"OUTf' of the account or the character of the fUnds in the 

account. See Tinsley v. Bauer, 125 Cal. App.2d 724, 271 P.2d 116 (1954); 

Spear v. Farwell, 5 Cal. App.2d lll, 42 P.2d 391 (1935). Sections 690.7 

and 690.7-1/2 do not affect this ill'.muni ty; a nondebtor Wl.y ITE.ke his third­

plrty claim pursuant to Section 690. 

Additional exemption for support or continuation of business. The debtor 

is given two additional exemptions from attachment that permit him to protect 

an amount in excess of tbe basic $1,500 exemption if he is able to show such 

amount is essential for the support of himself or 1,is family (compare Section 

723.51) or essential for the maintenance and continuation of his business. 

See subdivision (d). Tee latter protection should be particularly helpful to 

t:1e small bUSiness man in avoiding the tremendous impact of an attachment of 

the operating funds of his business. It should be noted, hmlever, that it 

applies only against a levy of attachment and is limited to amounts essential 

for the needs of the business. 

Exclusion of attachments to enforce orderp for support and to collect 

sta te tax liabilitie s • Subdivision (g) elimin{l.tes t.he exemptions otherwise 

provided by this section where t.he attachment is sought to enforce a court 

order for support or"to collect a state tax liability. This special considera­

tion for such creditors is consistent with the special treatment accorded 

them under the Employees' Earnings Protection Law (Chapter 2.5 of this title) 

as well as under Title III of the federal Consumer Credit Protection Act. See 

15 U.S.C. § l673(b)(1), (3). 

Banker's lien. The exemptions provided by Sections 690.7 and 690.7-1/2 

are l~mitations on garnishment procedures oP~y; they do not in any way affect 

the exercise of rights pursuant to Civil Code Section 3054 (banker's lien). 

See subdivision (h). 
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§ 690.7-1/2 (added). De~osit account; exemption from execution 

Sec. 7. Section 690.7-1/2 is added to the Code of Civil Pro-

cedure, to read: 

690.7-1/2. (a) As used in this section, "debtor" means an 

individual and does not include a co~oration, partnership, or 

unincorporated association. For the p~oses of this section, a 

husband and wife shall be treated as one individual. 

(bl As used in this section, "deposit account" means: 

(1) A deposit or account in any "bank" described in Section 

102 of the Financial Code. 

(2) A savings deposit in, share or other account in, or share 

of stock of any state or federal savings and loan association. As 

used in this paragraph, "savings deposit" includes "investment cer­

tificate" and "withdra,rable share" as defined in Sections 5061 and 

5067 of the Financial Code. 

(3) A share or certificate for funds received of the member of 

a credit union and all the a ceumula tion on such share or certificate. 

(e) A deposit account awned by a debtor is exempt from execution 

to the extent of the lesser of: 

(1) Five hundred dollars ($500). 

(2) The amount by which five hundred dollars ($500) exceeds the 

amounts in all other deposit accounts owned by the debtor on the date 

of levy. 

(d) A deposit account owned by a debtor is exempt" from execution 

in the amount essential for the sup~ort of the debtor or his family. 

(el Any debtor claiming an exemption under this section must 

list in his claim for exemption under Section 690.50 all deposit 
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accounts standing in his name whether alone or with others and all 

amounts held in such accounts on the date of the levy. 

(f) For the purposes of this section, it shall be presumed 

that all amounts in all deposit accounts standing in the name of 

the debtor either alone or with others are owned by the debtor. 

The presumption established by this subdivision is a presumption 

affecting the burden of proof. 

(g) The exemptions provided by this section are not applicable 

where the execution is sought to enforce a court order for the sup­

port of any person or to collect a state tax liability as that term 

is defined in paragraph (2) of subdivision (a) of Section 723.31. 

(h) Nothing in this section affects the rights of a banker 

under Section 3C54 of the Civil Code. 

Comment. Section 69C.7-l/2 is added to provide protection from execu­

~ similar to that provided by Section 690.7 from attachment. See Section 

69C.7 and Comment thereto. However, the exemptions provided by Section 

690.7-1/2 are available only to individuals, and no exemption is provided 

for amounts necessary to maintain or continue the operation of a business. 

Compare subdivisions (a) and (d) of Section 690.7 ~ subdivisions (a) and 

(d) of this section. 



§ 69O.l.8 (amended). Exemptions; public and private pension, 
retirement, disability or death benefits; vacation credits 

Sec. 8. Section 690.18 of the Code of Civil Pro-

cedure is amended to read: 

<Jl 690.18., 

(a) All money received hy any per~(Jn, a rr~i{!"'nt of the- 5!tatf'. a.<\ a 1~n4 
sion. or a:; an annuity or retirrment 01" di~ability or dt~3th or 'Othc-r henefit. 
or as a return of ~ontributions and interc.~t thereon, from the l·r.itA.~d States 
government, or from the state, or any coumy, city, 1)1' -city and county. or 
other political subdivision or the state, or any pUb!l{" trust. or public y:or· 
poration, or from the governing body of any of the-m, or from any public 
board or boards, or from any retirement. tH:.-abilit:-, or annuity ::-'yS!t::rl es* . 
tablished by any of them pursuant to statute. whether Ul!~ samt' :ihan he in 
tbe actual possession of such pens:oner 01' beneJiciar,1,.·, or {!€j.o~itro?d by him. 

(b) All money held, c(mtrolled, or in prote" of distrit.ut;on by tb ... "tate, 
or a city, city and county. county. or other political subdivision oi thf 
state, or any putlic trust or publk corporation, or the governin)!" body of 
any of them, or by any pUblic board or boards, de";,'od from the contribu· 
tions by tbe .tate or such city, county, city and county, 0" other ""Utka! 
subdivision, or such public trust, public corporation, governin~ body. or 
public board or board., or by any officer ar employee thereof, fm retire­
ment or ""nsion purposes or the payment of disability, death, or other 
benefit., or the payment of benefit. rayable to, or the reimbursement of 
benefits paid to, employees thereof under the provisioM of the l:rwmploy· 
ment Insurance Code, and all right. and benefits accrued 0" accruing to 
any perB<ln und.,.. any 8yst~m establish.d pu,"uunt to ,(ulute by the state, 
city, city and eounty~ .county. or .other political subdivision of th(! :-Itatc. or 
any public trust o):..public corporation for retirement, annuity, 01' pen,ion 
purposes or payment of disability or death benefits. and all "acation credits 
accumulated by a state employee pursuant to the pro\'i,ion • .of See!ion 1805() 
of the Government Code, or any other public employee pu,"uant to any law 
for the accumulation of vacation ctedits applkabJe to ,ueh employee. Such 
moneys, benefit., and credits shall be exempt without filing a ciai'" of 
exemption 88 provided in Section 690.50. 

(c) All money held, controHed, or in proce . .;;s of distribution by ~my pri· 
vate retirement plan. including, but not limited to, union retirement plans. 
or any profit-sharing plan designed and uSt'd f<>r r"tircment p"rpo,"R, or 
the pajo"1D.ent of benefits a,1iJ. an annuity, pension. re-hl'ement a.Hc.wancc. dis~ 
ability payment or d~ath benefit from su('h l"etircment or p!'ofit~shilrjnh 
plans, -llnd a1] contributions and interest thereon rt'turne-d to allY m..,mo..'r 
of any such retirement or prolit .. sharing plan, are- exem}Jt from (:x(·tllti • .;~. 
attachment, or garnishment in .any bankruptcy proceeding. '{'kL .JttL"! i 
!liaR shaH Hal AttfJih \8 aBY HIo81\@YS l!elci it]: It"S l@t:he_Mli!i t flt)s!tUM t! :6ftt; 
1i~hea I'UPBH8P.1t to the feileral "Self Efllrls .. etl huJiL i8tlftl~ Td.( 'ALiil tR.£nt 
Let Ii 1999" (Pa". 87 7Q~1 7. fltfl1 !iog),' HIP 114 8:A:r fI fll • I i j pi l!Ja iiA 
8RY MaRB@¥ ey F81'flElRf!: "eM lUI) [Hull 1 ftil J::'ftlI •. hf JH 6iV!) AM • & t.t ttiMid d!~ 
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(d) All periodic palfWents payable by a pension or retirement 

plan that are not otherwise exempt by law are exempt from levy of 

execution in the amount that is exempted by Section 723.50 without 

filing a claim for exemption as provided in Section 690.50. 

(e) Nothing in this section limits the applicability of any 

exemption otherwise provided by statute. 

Comment. Subdivision (c) of Section 690.18 formerly excluded Keogh Act 

plans from the exemption provided by this section. Such exclusion conflicted 

with the exemption provided such plans under Sections 26002 and 28005 of the 

Corporations Code. The conflict has been resolved by deletion of the refer­

ence to Keogh Act plans from Section 690.18. 

Subdivision (d) has been added to Section 690.18 to satisfy the federal 

restrictions on garnishment of "periodic payments pursuant to a pension or 

retirement program" provided by Title III of the Consumer Credit Protection 

Act of 1968. See 15 U.S.C. §§ 1672, 1673. 

Subdivision (e) has been added to make clear that this section is not 

the exclusive source of exemptions for retirement funds. See,~, Corp. 

Code § 28005; Educ. Code § 13808 (State Teachers' Retirement System); Govt. 

Code §§ 21201 (State Employees' Retirement Law) and 31452 (County Employees' 

RetiI-ement Law of 1937). 

Note: The Commission is actively engaged in a general review of the 

California statutes relating to the entire field of attachment, garnishment, 

and execution with a view to recommending the enactment of a comprehensive 
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revision of this body of law at a future session of the Legislature. The 

revisions made in Section 690.18 are designed to cure obvious defects in the 

law and to enable the State of California to secure federal approval of the 

Employees' Earnings Protection Law. See Recommendation Relating to Attach­

ment, Garnishment, Exemptions From Execution: Employees' Earnings Protection 

Law (1971). The Commission plans to reconsider this section in connection 

with the general review mentioned above. 
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§ 699.50 (amended) 

Sec. 9. Section 690.50 of' the Code of' Civil Procedure is 

amended to read: 

'I[ 690.50.,) 

C It the pr~perty menthmed In &cdons 600.1 to 6f.IO.20, tfK'l~h't~, soall be> l~"ied 
upon under writ at attacbment 01" eueution,. the d(:t(~ildant or judgment d~bt{)r 
{herem referred to 8S ·'the debtor",. In order to avrul h~IH~lt i)'lllis ~xemr~tlOn ri}::ht!'L 
AB to such property. sban wlthh~ 10 days from Ule date sm:h pWI)I-'rty W:!AjO; le1,·i .. d upuu 
deliver to the lcvJ'lng otfl{'('r In a.ttldav'h of himself 01' his agent. togetlw. with .n cop,. thert.'Of, 81h:~gIJlg that. the property levied upon, ldentityiug' it. is eXiE'mpt. ~pe<'its~ 
ing the section or. set.-tiOH!:a of tMs code on which be relies for l,ls C"luim to (>A:empUon" 
and aU tacts If{'('e&!:SJu-y tv 8o.:.iJPOrt his claim, and aijO(} stIlting then' ill hi..s addl'('~~ 
within tbl:s stay: to.r the puf'J~ 01 [J('mdtting sen:lt"'<'" by mllil upon hlm tit Ut(! 
counwra1fidA ,,'it and any 110tlce eot the mOU6n herein p-roviwd. 

(b) Fonbwttb Ul')(h~ recelvln~ the affidtn:it of' ~li:e[llpUolt. tbe lel'yir:g otfl,,:t.:r shall· 
A/2>r\'e '11"100 the piaintirt .or (he (l('fwn in w.h(,riK' ta\"or tb(' writ t'UillO (h~reiu l'f'tt"r­
red to: as "the creditor"), clther PE!'l"SouaUy- o:r by IDaH. fl ("OJlY itt the :ttftid:.l\'it {If 
e:r.emptlo~ rogetber with a writing. stgl~ed 'G,y the levying C)ttlecr. staUng tbat Tiw 
chum. to ex~m:ptloD ha~ been l"ete1~ed and. tbat the otfi("('t will rewtltw Lhl'_ proPHty 
IWH"S!:l 11(' fe(.'t·h'(":!'1 trotn rbe ('1'(.-illtor a ('Ounteraffldavit wlthill five daYi otter service 
tit h;.uclL writing. 

~"C") It th+.! CTt·(mor dt~sire!'!' to ~onteotrt: the rla~ru to -e-.xi'mption, he iili:t.l1, witltilii such 
period or nyif' dars, tae- with tite wvyi.ng off!('t;'!t a oounterstt1dft.l'lt alleging that t.he~ 
IJr:~fI'<"l'ts i~ Ji(,~ e:.:."-'IT.!Jl within thl.' meaning' of the tiecti-on t>r ~-tl-ons of th.1ls ood. • I 
N~lkd upon, ocr 1t tbt.· d::tinJ re exemption be ba..-..('d on See"Jons 680,2, 690,3,. f90.4. 69G .. 5-1_2, 

\.._--,;';.~,G,';;" tlll<>J;jng UUlt {ll~~ \".lluc ot the property claimed to be cl:'fompt ht iu ex.cess of tb.! 
't'alrw ~t.'!tcd i.1} thl: ~ppli<"ahJ'k" BeetiOll (Or S{'rlIOlll, togetber with proot 01 foIl"rr1~ Of I: 
oopy of ... ucl~ cfl.uure-E"atflu..'lvlt U[l-Oll the debtor. 

(d) It no S~.w.}1 ruunteraN'idavit, wit~ each proof or eervire. is so fBoo wlth the 
l(I\')'iug offtC"t'[· wahlu the ti:m~ aUowed. the ottk-er ~hH.U tortbwfth relcaIre tb(" 
r-r1.lTK.'rty, 

(e"~ H sllet! ('f'tunteroff(dnvtt. wjtb MUcb proof of service. 1~ so rUed, ~ither the 
('m1U:o-r or the dt:,VtQr sball be entitled to a bearing in the ('OQrt In which the at'tioD 
is pt:-udlng or !'ror!t which the wrIt i;.;sUC'd tor tho(> pUrpo$e: or -detp.rrnin1ng the claim 
to e-xi?rr~r-tJon. the priority or- d1 vision ot payment between (J."c.e or more creditc.rs "from 
nonc·x-em;;:.t ee.rnings llnul:"e" th<e- pro~lsions of Section 690.6 or the 'fatuI;'! of the prop-. 
(:rty dn.tmoo to ~,e €l:empt. :~uch heari.ng II-baU be granted by the- cc:urt upon motion 
nt eitlwr party madl-' wjthin rh:e days ti.:--~r tbe «:mM4?uffldavlt is filed with the 
!evyin~ off1cer. r;.nd sueb iH!-aring must be- bad Vritbln IS d&y8 from the date of tbe 
making' of :-oud"1 moticn uDless. rontll'l.ued by the rourt tOl' good d.use. The party 
making 111~ mo-tlHTI 1.1)'r heating shan gh'e oot leeB than tlV£f dRYS' noti~ In -wr1ting 
of lluct. ht'Rrlng to rh-e- ;'\:'~·ylng oftleeJ' and to tbe &her party. end gptX'tfy therein 
U'lnt the heariT~g 11;. tor th<:! tmrpose o.t -detenninlng the claim to exemptton, "!"be 00-. 

tie€' may ~ ot mo[ion or of hearing sfifl upon the t11.l1lg of the l'loti:ce with the e)erlt 
or court. the motion is a~med :clad ... •. 

(f) It neU.bf'1'" part)"' UUI.ke. 6u£'b motion .... ltbln the time allowed,. o-t if the levying 
otri(!el'" ~haU not b:fl\'e ~ -served with a -COPS ot the notice of be-o.rlng withln 10..tars 
-dtt!r thi- tiling -of rlu~" rou~terilttidavit, tbe levying o.fficer ahall torthwitb. re1e.a~ 
the P"Ipeny to tb~ Ikbwr, 

(gi Ar any tIme whn~ the proeet.~ings are pendl11g', uPOJl motion of either party or 
'Jpo.H its own motion. the oourt ma, (l) order the 8ille- or any pertshtWle property Ju!.Jd . 
"by f,l;lle'h Qf{iter and Jl:rect d18po.-;lti<;)n ot the ilr'O(XoWS of such sale. and (2) make 8uC'b 
other O-r<h.'rs a..8 may 00 pmfi("r UOON' the- partIcular circumstances. of the cu..~. Any 
order~ 00 ma-a..! mny bE> mooified ((t" l'acatkd by the court at' judge gfftlltiug the ¥tUne? 
or by the court in wbteb the proc(!edinp are pending, at any time- olU"i.ng the pe:o. 
de-ney of the prucl:'l'dinglii, u;von. :;utb teml!'1 all may b(~ just. 

(b) Tbe If-vying otnC(!f in all t:'S.S€S shall retain p-h~ical poss~s8Ion"()t' the propot>rty 
le-vied upon if it is ('np;tLble of pbysi<'1l1 posse.sskJn l or In the case of propeft1 not 
-capable of phS-skat possession, the: lel'Y shall remain in tult force a:nd e-ftE-ct, pendlng 
tbe final dt·t'-~nniDation ot the eI&lm to ~xemptlou. Howef('r, 00 :saJe under exeeu.· 
don sban be htld prloT to such final determination llD.le.E19 aD order of the court 
h('~tng the claim (OT f"nmption shan M provide. 

-53-



c 

c 

c 

Code Civ. PrQc. § 690.50 

(I) At such hearln~. the pe.rtr oIalmlng the exp.mpdoo Bball ha<e the burden or 
prool. The dfldavlts and <'OunteritffldavU" shall he tOed by the lev11ng oUke. 
,,1th the (!(Iur' and sholl <on.rltule th. pll>adlnll8. subject to the po .... of the court 
to permit an amendment in the intera.'11i or Justice. The otfldayit of exemption 
shall he deem<<i ""ntro,·.ned by the rounterafflda.1t and both oIl.ll be ."..,.ved In 
(lv!dt'ru:'e. N.otblng berehi sll.1U be '<!oostrued to" deprive BDyoD(! of the right to a 
Jnr), trial tn any (1t1Je wl\,'re, by tbe Constitution. such rigbt ls ,h"en. but a JUI7 
tr.tal may he WD,i'red in any sue!! csse in like manr.t"r u 1n the trial of aD a('tlon. 
No fjndi.n~ ah:il~ 'hi:> re(Julroo in a pfOCl'e'ding under thtlll 8PCti~n, \Vben the bearing 
I~ bc-f,m' the> court rdning witbout n jUl'Y, and DO ('videll<"C' other than tbe att!da,\'lt 
anti eountt·rattjdft-rlt 1I!I otrf"red, the ('Ourt. it satl(llfiro that sufficient facts art' Mo.wn 
then!hy. lJlfIy make !tt; £k, .. tennln .... UoD tbert'OD. Otherwise, jt ahlill ord<-r the beariog 
,·xmtinl1ed for tbf. production of other evloon('@. oral or documeotufY. or the tiUng ot 
otJu!·r aftid2,,-it)l: and J..'()unteraltl~la"·It8. At the rondu:!!.ion ot rh~ )u .. ·.arlnlir. the .court 
}!IbaU give jut1pnent detennining wlwtber the claIm to ('xemlltion .-;hlill be allcnved 
ur oot. III whole ur in part. Bm} may gi,'(· Judgment d!!terrllluing the prwrity OJ' dlvl~ 

sion of payment bet'\\'"eeD 0Df!0 or more' etediton from none:zempt ea.mlup under the 
proosions of Section 690.6, wrueb JudglDt'!r.t shall be determinative as to the right of 
the eredltor to haYe the property taken and held by the omoer or to subJeft the 

. property to j'J<I~llt M other saUsfaotlon ot h1a Judi:meat ID oudI Judplent the 
""\lrt shall ... ake all p_ ordera for the dIapoaIt\oD of oudI Pl'OPCrt.T or the pro­
.....a. tbeteof. 

IJi A <OpY of ."f JWlgmeDt enlet'ed In the trial ""urt sbAU be forthwith tran.mlt­
ted by the clerk to tile levying otfker 1" order to JIWIIIlt sud> om ... to -'ther "'lease 
tho propertr aUached o. to oonUnue to hold It to seU It. In JU:'<OI'da""" with the 
provloJo .... ot the wrlt p",vlousl,y dellftted to him. Sud> omcer, ttnleu 3D appeal 
from the Judgm."t Is wal"ed. or the Judgment hOb otI!eTWI .. beoome tIDal, oh&U 
OODtlDoe to hold _ propertr under att_"t or ",,_110%1 .... tlnulDa the .. Ie 
of .OJ propertr held und •• e:l"""Uo" until .uob JudgmeDt bealmes nll&l lIowe •• r. 

It a c!aun 10 e>remptlon under ~:~!iI:~~~~~~~~~~~ ~~~;J.~====:::;) Bball be eDtltled 10 a .. I ..... of the : ' 
daA ""lea otlle .... lM ordl>red b7 the court, or _ the Ie,'png 
been oerve4 with a COP1 of a ..- of appeal from the Judgment. 

(k) m"". asq docwnelltO reqalred bereunder lU'e oerve4 b, mall. the provllllollll 
at this code n>latI~ to .. moe by mau ahalI be ~ thereto. 

(I) Wbeneve. the tIIIIe alkl_ 1M aD act to be dono hereuDder Ia <:rteDded b7 the 
ooun, written uotlee tIlereof oh&U he liven pmmp/:Iy to the oppoalDg partr. unl ... 
aud> notice be ... Ioed. and to the \eorJ'iDJ ottIeer. 

(JII). A.D appeal U... from IID7 Judplent under thla ooctIOII. Sud> appeal to be 
takeD III the manner provided to. appeoIa In the oourt III w_ tile p""""'!nc 1. !lad. 

Comment. Section 690.50 is revised to include appropriate 

references to Sections 690.5-1/2, 690.7, 690.7-1/2, and 690.18. 
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§ 710 (aaeDded~ 

Sec. 10. Eection '710 of "the Code of' Civil Procedure is !UIlend~d 

to read: 

710

2 (a) WIlenever a judgment for the payment of money is rendered by any 
court of this state agaillllt a defendant to whom money is owing and un­
paid by this state or by any county, city and county, city or municipality. 
quasi-municipality, district or public corporation, the judgment enditor 
may iHe a duly authenticated abstract or transcript of sucb judgment t<>­
gether with an affidavit .tating the exact amount tben due, owing and 
unpaid tbereon and that he desires to avail himself of the provisions of 
tbis section in the manner as follows, 

1. If 8Ueb moneYr-.e,j II. aaIaty is owing and unpaid by this atate 
to 8ueh judgment debtor, said judgm~nt creditor sball file said abstract 
or transcript and affidAvit with the state department, board, office or COI2\­

mi&sion OWing sueh money, ' .... es er 8&1.". to said judgment debtor prior 
to tbe time such state department, board, office or commisaion presents the 
claim of such i udgment debtor therefor to the State Controller &1 \e th. 
S_me Pel_lIel Bearll. Said state department, board, offiCI> or t'Ommissjon 
in presenting such claim of such judgment debtor to said State Controller 
shal! note lhen;under the fact that the filing of such abstract or transcript 
and affidavit and state the amount unpaid on .said judgment as shown by 
said affidAvit and shall also note any amounts advanced to the judgment 
debtor by, or which the judgment debtor owes to, . the State of California 
by reSSOn of advances fot expenses or for any other purpose. Thereupon 
Ule State Controller, to discharge such claim of 8uch judgment debtor, 
shall pay into the court which issued Buch abstract or transcript by his war­
rant or check payable to said court the whole or such portion of the amount 
due 8uch judgment debtor on such claim, after deducting from such clAim 
an amount sufficient to rejmbur~e tbe state department, board, officer or 
commission for any amounts advanced to said judgment debtor or by him 
owed to the State of California, stul ttf~CI tiedlle\lftl Q;eJ'eirelB 8ft aIMY_ 

-'eC}tlal to efte ihe:Jf 6. 8tteh: !,:Petie!' papsieD aa is anews. Ii, atatYtte sf tM 
. UiYted itai., at \lte eUfloi.l:lI8 &1AwlHI' \9 tJte jud,.sat ileitIs. E8. At. ,eftsUil 
8e~ee8 M tile state .e88eretl a6 ~ trime wit'hill 39 -JIB II.' ,l'eeetHe," 

. tile ;#jJJRI 8f SiaM H8wae\ 6l' "sRBeri"" as win satiafy in full or to the rreat .. 
est extent the amount unpaid on said ju.dgment and the balance thereof, 
if any, to the judgment debtor. 

2. If .uoh money, ", ... e. or !*1M' i. owing and unpaid to such judi'­
ment debtor by any county, city and county, city or municipality, quasi­
municipality, district or public corporation, said judgment creditor shall 
file said abstract or tranacript and affidavit with the auditor of sueb county, 
city IU\d county, city or municipality, quasi-municipality, distriet. or public 
corporation (and in caae there be no auditor then with the official whose 
duty corresponds to that of auditor). Thereupon said auditor (or other 
official) to discharge such daim of 8uch judgment debtor shaH pay into the 
court which issued 8uch abstract or transcript by his warran! or cheek 
payable to 8aid court the whole or 8uch p'ortion of the amount due on sueb 
claim of such judgment debtor, Jess 4ft attlts'Uit el1t1ial to eJ'Iie half or l5aeJs 

\ 
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"", ... t •• jOoNi." a:> i. ftll .... <:oi ~l otata .. ef tl.e URil";! g ... t.", sf .1Ie ett ..... 
·iRgI! aiT the doMe. e",;ft2 b, th,. eO=lltl. <it, eftd < ... "t), <ii), ,,,.,,:e;pa!ity, 
1t98:8i mli!:ieiraali~~tri.:t th TitlbHe tell"Hl!d:iafl be the j1:itig!ttetl~ acetO''" 
fer ilia f~epee:P.tal Bet viees te stith ImbUe bed, 1"elHie'1'cd at any time -l.dt-kiR 
$ ea)'. s",t ~ •• eedi"l! tffl-~4 __ ~ a. will sat­
isfy in full or to the greatest extent the amount unpaid on said judgment 
and the balance thereof, if any, t~ the judgment d~btor. 

(b) The judgment creditor upon filing such abstraet. ~)r trrmscript and 
affida',T;t shall pay a fe-e of two doHars and fifty cents ($2.50) to the: person 
or agency with whom the 3anle j,g fHed. 

{e) Whenever Ii. c:cu.rt re;;;c;ves any money he~TeUl.der, it shaH per .aB ltiUch 
thereof M is not exemr,t iri.}m exe(;ution und~~l' thi~ code to the judgment 
cl'cdiior and tiu:: balance thereof, if aroy, to th~ judgment debtor. The pro­
cedure for det~r:mininJ!' the claim of exeml}tiol1 shall be g"verned by the 
proredure set forti'. in ml6.2ii of ~,,:" ""eo.· Section 090.50,_ 

(d) In the event Lne m{)n~ys owing to a juogr:"'!.ent debtOJ;· hy any gov.arn· 
mental .agency met':th:m~d in t.l.:!is section ar2: -owing by reason "f an award 
made in &. condem!wti.m proceeding brought by thli: governmental age-ney, 
~ueh g,)Ve~mr..ental agency- llia~; par the anlQUnt o.f tht:' award to the clerk 
-of the ccurt in ·i,J.:hich such coademnation proceeding wan tried. and shaH fHe 
tl·'.":'rcw!th the at-~tnu:t or tl'an~ttipi of judgment &~1d the affidavit fiied 
~th it by th~ judgmrnt cred~tor. Such fAlyme:n-:- int.o court shun constitute­
Jta:r'm~nt of the (;undemnaHlln 3wal'd within the meaning- (Jf Section 1251 of 
this t::ode, Ur:>()'r1 such p~l.yment into- court and the filing with the county 
d~!::,k of su(:h anstl';';.c:.t or i.:ranscr.~;"t of judgment and 3.ffloavit, the (..'(.I:.mty 
cl-erk ~hali ~Gtify hy f!wH, throi..Ogn their- atto:rney~. if any, aU parties inter~ 
eilted in 8aid (£",;.'Rl'-d of the tittle and plaee ~t which the ('our.. which tried the 
tontiemnstion ~"'!·(loCeedi::lg Win deterrr;if!C" thf' tonflieiing- claims to ~a~d sward. 
At .said time and place t"!le court shan ri'~~kt!" such detl~rminat.ion and order 
the dl.u.tributioa of tht' money held by ~.lH~ t~ounty c!-C':ok in accorrl.nnce thert:~ 
with. 

(t~i 'Ihf j:..;dgrnfn! cn..-'(::t.: .. l' m<~.\" s~.al-(' in thE af~icavit f,.f,y fact or faC"'t~~ 
ti"tr1j~(! to t'.1tabE~h ihe ~tk:Ltit:: e.f ~!":(' j\.:..dlru~J!t o€o'!:.or. l'Jo :)ubho:.: (~f~ 
fifer (Jr e1"!1;_';'~i-Y':::(:, :-,h~n :h': ht::L>j~ frj.J." L~~lurr.:: t·) ;:t~!"f(lrm ftn~·- duty impo:~ed hy 
thi.~ .. ~r~~·ti-:-;-n u::-dt~.~_-; ~-;uffh' id1t ininrrt,ilticll :::: fllrnisbed [~:! tne .abstract or 
tr~~~.;:-j(:rjpt ~.ogd1ll~r '-'\.-itb t"hl~ afi:d;-.v:t 1;0 enai);r: him jn tIw exerclRe of rea· 
sO!lable dilig{~f:t',~ 10 a~lcel'r.;:d.a :-:ucn l;:;l!:ltity i h{~n·f;·(.L~n ,;::; d fFJ"lTI the r,ap';!ys 

and rU2ul.'d.::. on file in the office lr. \,.;Lit!~ he worK,':::. The 'Nord "offke" 
~s used her...::;n dOi:'~ n·~;t ir:dude :.wy nr~!1ch Of ,-:.ubu!'dinatt~ oil~ice iocZt..t(;d .ih 

a dlffe-rt:r~t dty. 

~~;8thiRg hI: \ltit _,f.:€t~ft1:t'!:fi6l"jltt. lr.t fiJi!.", 1)1 "!"!~ Ith5ilacb-cr 
iF11EiBf!'fi(1~ IUH:i MfiMfljt ftgt:tinst &i'tY V1~:). er ]al~ ... thg t6 the ~ 
ei!'ft13)'t, Liel:i1;ef.t;8nt G6.emer f 8eel"et8:~y tii State. Cefttr~-t·~i·'ftftd 
At!>orf.tS Ge"' ..... !. 
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q- tet if) I , 

~y ree" rec"j"r'(\ hy ~ <tSl" agency under tuo ;cction .hall be de­
podited to tr.e cred]t Crf th~' fund frum \.\-tif-h i)aymE'nt~ -(\.·cr~. or would be, 
made on a<:count of .a g~trnl~hm~'nt under thi.'" wctiCtl. F5I:r t~E! pllr:,6&a gf 
~"'''!r-''ajJ~F f"<3·"IeJ'ta,~~ ... ",~P.y H,1l lle;'el"i"lf FORe "lIal! ""' 
1ieC!91ea. fJti:+>Ji."efl~i:i 816:fle {rem '~hc :CHIle. B~t sf ':' hie};, nume~'c t,e meet S'dbft­
Jila!;m~ts 'rQ.~@ tr'~ ;H;;f~rree tQ saig r2' {'?ll";lie'-~ 

i£LJhi.s seeti9? does not authoriz.'= ~~t~ withhold.ing o~ ea.r:1in:;?s 

held only pursua~t to Ch8.ptE!r 2 .. 5 k~.::.ncing '",itt Sec'tion 723 .. 10) .. 

Comment. Section 710 is amended to eliminate the use of "he abstract 

procedure as a meaas of garnishing the 'Wages or salary of a public employee. 

l'be earnings of such t!li1ployees mIlY be ldthheld pursuant to the Employees' 

Earoings Protection Law only. S<'e Chapter 2.5 (commencing with Section 

723.10). 
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Sec. 11. Chapter 2.5 (commencing with Section 723.10) is added 

to Title 9 of Part 2 of the Code of Civil Procedure, to read: 

CHAPTER 2.5. E~lPLOYEES' EARNINGS PRarECTION LAW 

Article 1. Short Title; Definitions 

§ 723.10. Short title 

723.10. This chapter shall be known and may be cited as the 

"Employees' Earnings Protection Law." 
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§ 723.11. Definitions 

723.11. As used in this chapter: 

(a) "Earnings" means cOlllpensation payable by an employer to an 

employee for personal services performed by such employee whether 

denominated a swages, salary, commissiou,;" 'bon1l£i or otherwi se. 

(b) "Employee" means an individual who performs services subject 

to the control of an employer as to both what shall be done and hOW' it 

shall be done. 

(c) "Employer" means a person for 'ihom an individual performs 

services as an employee. 

(d) "Judgment" includes a support order. 

(e) "Judgment creditor" means the person in favor of whom a judgment 

is rendered and includes his representative. As applied to the state, "judg­

ment creditor" means the specific state agency seeking to collect·a judg­

ment or tax liability. 

(f), "Judgment debtor" means the person against whom a judgment is 

rendered. 

ICi) ;~J~soh;' includes an individuaT, a corporation, a partnership 

or other unincorporated association, and a public entity. 

(h) "State Administrator" means the Department of Industrial 

Relations. 

Comment. Section 723.11 states definitions used in applying this chap-

ter. Subdivisions (a), (b), and (c) make clear that this chapter deals only 

with the garnishment or withholding of earnings for services rendered in an 

employer-employee relationship. Subdivisions (b) and (c) are based on the 

common law requirements for such relationship. It should be noted that an 

employee may be given considerable discretion and still be an employee so 

long as his employer has the legal right to control both method and result. 

However, no attempt is made here to incorporate specific case law arising 
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out of situations involving problems and issues unrelated to the purposes 

and procedures relevant in applying this chapter. "Employee" includes both 

private and public employees. (See subdivision (g).) See also Section 

710. 

"Earnings" embraces all renruneration "whether denominated as wages, 

salary, commission, bonus, or otherwise." The infinite variety of forms 

which such compensation can take precludes a more precise statutory defini-

tion. Accordingly, the State Administrator, who is authorized and directed 

to adopt "such rules and regulations as are reasonably necessary for the 

purpose of administering .•. this chapter," will be required in some cir­

eumstances to provide rulings consistent with the statutory definition as to 

whether certain items are an emplqpee's.earnings. See Section 723.151. One such 

item will probably be vacation credits or pay. Different employers will treat 

this form of compensation differently. Generally speaking, however, vaca-

tion pay should be subject to withholding only when paid, 2:..:!.:., when the 

employee goes on vacation or terminates his employment in cireumstances where 

he has the right to be paid his accrued benefits. 

Unlike the definition of "esrnings" used in Title III of the federal 

Consumer Credit Protection Act of 1968, the term used here does not include 

"periodic payments pursuant to a pension or retirement program." Separate 

treatment is accorded such payments under Section 690.18. 
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Article 2. General 

§ 723.20. Chapter exclusive procedure for withholding earnings 

723.20. The earnings of an employee shall not be required to be 

withheld for payment of a debt by means of any judicial procedure other 

than pursuant to the provisions of this chapter. 

Comment. Section 723.20 makes the Employees' Earnings Protection Law 

the exclusive judicial method of cOlrrpelling an employer to withhold earnings. 

Attachment of earnings before judgment is abolished by subdivisions (b) and 

(c) of Section 690.5-1/2. For provisions relating to voluntary wage assignments, 

see labor Code Section ~CO. For issuance of an earnings withholding order 

to enforce an order for support, see Section 723.30 and Civil Code Section 

4701. This chapter has no effect on judgment collection procedures that do 

not involve the withholding of an employee's earnings. See, e.g., Sections 

690.7, 690.7-1/2 (bank accounts), and Section 690.18 (retirement funds). 

However, where an employee's earnings are sought to be garnished, the creditor 

must comply with the provisions of this chapter. This rule applies to public 

entities as well as private persons. This chapter, for example, imposes 

significant limitations on the state's ability to garnish wages for tax 

delinquencies pursuant to its warrant and notice procedures. See Section 

723·31. 

Of course, the Employees' Earnings Protection Law has no effect on 

matters that are preempted by the federal law, such as federal bankruptcy 

proceedings--ioc1uding proceedings under Chapter 13 of the National Bankruptcy 

Act--and federal tax collection procedures. E.g., Int. Rev. Code of 1954, 

.~ 6334(c). Nor does this chapter apply to deductions which an employer is 

authorized by statute to make for such items as insurance, premiums and payments 

to health, welfare, or pension plans. See,~, Govt. Code §§ 1158, 12420; 

labor Code §§ 224, 300. 
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§ 723.21. Levy made by earnings withholding order 

723.21. A levy upon the earnings of Q judgment debtor shall be 

made by an earnings Hithholding order, directed to his employer, 

in accordance with this chapter. 
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§ 723.22. Term of withholding period; employer's duty to withhold 

723.22. (a) As used in this section, "withholding period" 

means the period l;hich commences five (5) calendar days after 

service of an earnings withholding order upon the employer and 

which continues until the first of the following dates: 

(1) The one hundred and twenty-fifth day after the order was 

served. 

(2) The da te of termination requested by the creditor or 

ordered by the court. 

(3) The date the employer has withheld the full amount speci­

fied in the order. 

(b) Except as otherwise provided by statute, an employer 

shall withhold the amounts required by an earnings withholding order 

from all earnings of the employee payable for any pay period of such 

employee which ends during the withholding period. 

(c) Notwithstanding subdivision (b), an employer shall cease 

,lithholding pursuant to an earnings withholding order whenever he 

is served with a certified copy of' a satisfaction of the judgment 

upon which the order is based. 

(d) An employer is not liable for any amounts withheld and 

paid over to a judgment creditor pursuant to an earnings withholding 

order prior to service upon the employer of a written notice of 

termination of such order or a certified copy of a satisfaction of 

the judgment upon which the order is based. 

(e) For the purposes of this section, service shall be deemed 

complete on the date the do~nt served is actually first received 
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at either the branch or office where the employee ,,mrks or the 

office from which he is paid. 

Comment. Section 723.22 states the basic rules governing the 

employer's duty to withhold pursuant to an earnings withholding order. 

Subdivision (b) requires the employer to withhold from all earnings of 

an employee payable for any pay period of such employee which ends during 

the "withholding period." This latter period is described in subdivision 

(a). 

The withholding period generally commences five calendar days after 

service of an earnings withholding order. The five-day delay affords the 

employer time to process the order within his organization, i.e., deliver 

the order to the proper department, make bookkeeping adjustments, and so 

on. The introductory clause to subdivision (b) recognizes certain excep­

tions to this general rule. An employer is not generally required to 

withhold pursuant to two orders at the same time; thus, a subseCluent order 

will not be given effect. See Section 723.23 (priority of orders) and 

Comment thereto. Moreover, withholding may be delayed beyond the normal 

five-day period where a prior assignment of wages is in effect. See 

Labor Code Section 300 and Comment thereto. 

The withholding period does not end until the first of the events 

described in paragraphs (l) through (3) of subdivision (b) occurs; thus, 

the employer has a continuing duty to "ithhold. The "one shot" effect of 

service of a writ of execution does not apply here. See Recommendation 

Relating to Attachment, Garnishment, Exemptions From Execution: Employees' 

Earnings Protection La" (1971). 
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paragraph (1) provides a general expiration date 125 days after the 

date of service--thus, the employer will usually be required to withhold 

for 120 days. 

Paragraph (2) reflects the fact that a creditor may voluntarily ter­

minate an order or the court may order termination. See Section 723.105. 

Of course, in some situations, the court will only modify the prior order, 

and the employer then llIUst comply \;rith the order as mOdified. 

Paragraph (3) requires the employer to stop withholding when he has 

withheld the full amount specified in the order. 

Again, it should be noted that there are certain exceptions to these 

rules. one of these is stated in subdivision (c) which requires the em­

ployer to stop withholding after he has been served with a certified copy 

of a satisfaction of the judgment upon which the order is based. The 

judgment creditor has an affirmative duty to so inform the employer of 

the satisfaction. See Section 723.27. Service of an order for the col­

lection of state taxes suspends the duty of an employer to wi tbhold pur­

suant to a prior order. See Section 723.31 (tax orders). However, this 

is only a suspension. After the tax order is satisfied, if the duty to 

withhold pursuant to the prior order has not ended under subdivision (b) 

or (c), the employer llIUst again withhold pursuant to the prior order. 

Similarly, the duty to withhold is not terminated by the dischar~ or 

suspension of an employee and, if the employee is rehired or returns to 

work during the withholding period, the employer must resume withholding 

pursuant to the order. Finally, the termination of certain types of 

orders--orders for the collection of state taxes and support orders--are 

governed by separate rules. See Sections 723.30 (support orders); 723.31 

(tax orders). 
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Sometimes an order will be terminated or the judgment upon which it 

is based will be satisfied without the emplqyer's prior knowledge. Sub­

division (d) makes clear that an employer will not be subject to liability 

for having withheld and paid over amounts pursuant to an order prior to 

service of a written termination of the order or a certified copy of a 

satisfaction of judgment. The employee must recover amounts previously 

paid out from the creditor. See Section 723.105. See also Section 723.29 

(employer entitled to rely on documents actually received). 

An earnings withholding order rr.ay also be affected by federal bank­

ruptcy proceedings. The state procedure provided here is} of course, 

subordina te to the federal lsw governing bankruptcy proceedings. 
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§ 723.23. Priority of orders generally 

723.23. (a) Except as otherwise provided in this chapter: 

(1) An employer shall comply with the first withholding 

order which he receives. 

(2) If the employer receives two or more orders on the same 

day, he shall comply with the order issued pursuant to the judg­

ment first entered. If two or more orders received on the same 

day are also based on judgments entered upon the same day, the 

employer shall comply with Whichever one of such orders he selects. 

(3) If an earnings withholding order is received during the 

period that an employer is required to comply with another earnings 

withholding order for the same judgment debtor, the employer shall 

not ~rithhold earnings pursuant to the subsequent order. 

(b) For the purposes of this section, an earnings withholding 

order is received on the date it is actually received at either the 

branch or office where the employee works or the office from which 

he is paid. 

Comment. Section 723.23 establishes the general rules governing 

priority of earnings withholding orders. Generally speaking, the first 

order received is given priority. Occasionally, two or more orders will 

be received on the same day. In this situation, the employer must comply 

with the order which was issued pursuant to the judgment first entered. 

The date of entry of judgment will be indicated on the face of the order. 

See Section 723.125. In rare instances, orders received the same day will 

also be based on judgments entered the same day. In this situation, the 
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employer r~s complete discretion to choose the order with which he will 

comply. He must, of course, comply with one of these orders. For 

exceptions to these basic priority rules, see Sections 723.30 (support 

orders) and 723.31 (state taxes) and the Comments thereto. 

Unless the subsequent earnings ,;1thholding order is for state taxes 

or for support, an order is void which is received while the employer is 

required to comply with another. Hence, with the exceptions noted, an 

order to withhold for a second indebtedness received while the first 

order is in effect does not offer a basis for discharge of the employee. 

See Labor Code Section 2929 and Comment thereto. 

It should be noted that, in some circumstances, the operation of an 

order may be suspended, but the duty to withhold is not terminated. See, 

~, Section 723.31 (tax order suspends operation of prior order); Labor 

Code Section 300 (suspension where prior assignment in effect). See also 

Comment to Section 723.22. In such cases, as well as in cases where the 

subsequent order is not given effect, the employer is required to advise 

the creditor who has served the order that is suspended or not given 

effect of the reason for the employer's action. See Sections 723.31(b)(5), 

723.109, 723.127. 

An employer is generally entitled to rely simply upon what is served 

upon him. See Section 723.29 and COlll!Dent thereto. He is not required to 

determine whether or not a creditor has either obtained or served an order 

improperly. 
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§ 723.24. Employer's service charge for withholding 

723.24. Each time an employer makes a deduction from an employee's 

earnings pursuant to an earnings withholding order, he may make an addi­

tional deduction of one dollar ($1) and retain it as a charge for his 

services in complying with the earnings withholding order. 

Comment. Section 723.24 a~thorizes, but does not require, an employer 

to deduct an additional dollar as a service charge each time he is required 

to withhold a portion of his employee's earnings pursuant to an earnings with­

holding order. For example, if the employee ia paid weekly and an amount is 

withheld each week pursuant to the earnings withholding order, the employer 

may deduct an additional service charge of one dollar each week. A similar 

one-dollar charge was tomerly authorized under Civil Code Section 4701. A 

charge ot $2.50 was authorized under Code of Civil Procedure Section 710 when 

eaTrlinga ot II public employee were levied on under that section. However, 

there was no provision authorizing an employer to make a service charge in 

connection with wage garnis~nts generally. 
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§ 723.25. Payment to judgment creditor 

723.25. (a) The amount required to be withheld pursuant to an 

earnings withholding order shall be paid to the person specified in 

the order within 15 days after each payment of earnings is made to 

the employee unless the employer elects to pay in regular monthly 

payments made not later than the fifteenth day of each month. In the 

latter case, the initial monthly payment shall include all amounts 

required to be withheld from the earnings of the employee during the 

preceding calendar month up to the close of the employee's pay period 

ending closest to the last day of that month, and thereafter each 

monthly payment shall include amounts withheld from the employee's 

earnings for services rendered in the interim up to the close of the 

employee's pay period ending closest to the last day of the preceding 

calendar month. 

(b) Notwithstanding subdivision (a), an employer is not required 

to pay over an amount withheld until the accumulated amount that bas 

been withheld and not paid over reaches ten dollars ($10). This sub­

division does not apply where it appears that no additional money 

will be withheld from the employee's earnings pursuant to the particular 

earnings withholding order. 

Comment. Section 723.25 specifies when the amounts withheld pursuant 

to an order must be paid over to the creditor. Generally this must be done 

within 15 days after the employee is paid the amount remaining after with­

holding. See subdivision (a). Subdivision (a), however, permits the employer 

to elect to make monthly remittances and subdivision (b) permits him to for­

ward payments even less frequently where only small amounts are being withheld. 
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§ 723.26. Judgment creditor to furnish receipt for payment 

723.26. Vii thin 35 days after he receives any payment pursuant 

to an earnings withholding order, the judgment creditor shall send 

the judgment debtor a receipt for such payment by first class mail. 

Comment. The receipt required by Section 723.26 not only provides 

the judgment debtor "i th a record of payments made on the judgment but 

also enables the judgment debtor to determine whether his employer has 

paid the amount withheld from his earnings to the judgment creditor. 
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§ 723.27. Creditor required to notify employer when judgment satisfied 

723.27. If the judgment pursuant to which the earnings with­

holding order is issued is satisfied prior to the end of the ;dth­

holding period provided in Section 723.22, the judgment creditor 

shall promptly file a satisfaction of judgment in the court which 

issued such order and shall send a certified copy of such satisfac­

tion to the judgment debtor's employer. 

COllllllent. Sec-tion 723.27 insures that an employer withholding earnings 

pursuant to an order will be promptly notified when the judgment pursuant 

to which the order was issued is satisfied. In same cases, the employer 

will be aware of the satisfaction by virtue of having himself withheld the 

amount necessary to satisfy the judgment. See Section 723.22(a)(3). How­

ever, often the judgment will be satisfied by additional payments from the 

debtor or through other debt collection procedures instituted by the 

creditor. In the latter situation, the creditor has the duty to promptly 

notify the employer of the satisfaction by sending him a certified copy of 

such satisfaction. 

Section 723.27 merely requires the creditor to file a satisfaction of 

judgment with the court which issued an earnings withholding order. This 

will not always be the court which rendered the original judgment. As to 

the general duty of a creditor to furnish a debtor a satisfaction of judg­

ment, including filing in the court ;lhich rendered such judgment, see 

Section 675. 
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§ 723.28. Hi thholding order for costs and interest 

723.28. Subject to Section 723.109, after the amount stated 

as owing in the earnings withholding order is paid, the judgment 

creditor may apply for issuance of another earnings withholding 

order covering costs and interest that may have accrued since 

application for the prior order. 

Comment. Section 723.28 makes clear that a judgment creditor nrust 

apply for another earnings withholding order to recover costs and interest 

that accrue following the application for a prior order. To illustrate: 

A creditor obtains a judgment which his debtor does not pay. The creditor 

applies for and secures an earnings withholding order directed to the 

debtor's employer. The application and order require payment of only 

those amounts owing at the time of the application for this order. See 

Sections 723.121 (application for issuance of earnings ,rithholding order) 

and 723.125 (content of earnings withholding order). After the applica­

tion for this order, further costs may, and interest on the judgment will, 

accrue. If the creditor ,rishes to recover these amounts by wage garnish­

ment, he nrust apply for another earnings withholding order, following the 

same procedure as before. This application and order is subject to the 

same general requirements a s any other w-i thholding order.' It,l's - not entitled to 

any ~"r:Lori ty over 'the &aers 'or <lther' crem t~si, '\fud the' 'cI:editor, iJ;l'lleqilired 

to comply with the ,.aiting period prescribed by Section 723.109. 
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§ 723.29. Employer may rely on orders and notices proper on their face 

723.29. Notwithstanding any other provisions of this chapter, 

an employer who complies with any written order or "ritteR notice 

which purports to be given or served in accordance with the provi­

sions of this chapter is not subject to any civil or criminal lia­

bility for such compliance unless he is actively participating in 

a fraud. 

Comment. Section 723.29 makes clear that an employer is protected 

from liability where he complies with an order or written notice which 

appears proper on its face. Occasionally, through mistske, inadvertence, 

or even deliberate misconduct, an employer may be sent an order or notice 

which appears valid but which has been improperly obtained or served. For 

example, a creditor may violate the lO-day IIlOratorium on service of a 

second earnings withholding order. See Section 723.109 and Comment there­

to. The employer is not required in such circumstsnces to go beycnd the 

document itself and is not subject to liability where he complies with its 

directions and is not actively participating in a fraud. The remedy of 

the injured party in such a case is to proceed against the person who sent 

the improperly obtained or falsified document. 
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§ 723.30. Orders for support 

723.30. (a) A "withholding order for support" is an earnings 

withholding order to enforce a court order for the support of any 

person. A withholding order for support shall be denoted as such 

on its face. 

(b) Notwithstanding any other provision of this chapter: 

(1) The restrictions on earnings withholding contained in Sec-

tion 723.50 do not apply to a withholding order for support. 

(2) An employer shall continue to withhold pursuant to a with-

holding order for support until it expires by its terms or the 

court orders its termination. 

(3) An employer who receives a withholding order for support 

shall withhold and pay over earnings of the employee pursuant to 

such order even though he is already required to comply with another 

earnings withholding order. 

(4) An employer shall withhold earnings of an employee pursuant 

to both a withholding order for support and another earnings withhold-

ing order simultaneously, but the amount to be witfilield uhder the other 

order shall be' based. on ~he earnings of the employee remaining §fter 

the am.?unt withheld pursuant to the withholding order for support .. has 

first been deducted. 

Comment. Section 723.30 provides special rules for an earnings with-

holding order to enforce a court order for the support of any person, includ-

ing a former spouse of the judgment debtor. An earnings .rithholding order 

for support is given a different effec't than other wi tbhold1I::g orders: It 

is effective until terminated by the issuing court (it may, of course, be 

modified); it is unrestricted in amount; even when in effect, it does not 

necessarily preclude withholding on either a prior or subsequent order. 
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The amount specified in the earnings withholding order for support is 

always withheld first from the support obligor's earnings and paid over to 

the person specified in that order. However, a prior order remains in 

effect, and a judgment creditor may still obtain an earnings withholding 

order even where there is already in effect a prior earnings withholding 

order for support. Thus, where there are two orders in effect--one for support 

and one for apother obligation--the amount withheld for support is dedUcted from the 

employee's earnings first. The amount to be withheld pursuant to the other 

order is then computed based on the earnings remaining after this deduction. 

See Section 723.50 and the Comment thereto.· 

Paragraph (L) of subdivision (b) is consistent with prior law. Under prior 

la'l, the exemption 1'or 50 percent of a person's· earnings did not.. apply to a judg~ 

ment based on a support. obligation. E.g., Bruton ·i. Tearle, 7 Cal.2d 48, 57, 

59 p.2d 953, (l936)(dictum); Rankins v. Rankins, 52 Cal. App.2d 231, 

126 P .2d 125 (1942). Also, under prior law the court had the power to make 

an equitable division of the debtor's earnings between, for example, his first 

wife and children and himself and his second family. See Rankins v. Rankins, 

supra. Paragraph (1) makes the exemption provided by Section 723.50 not 

applicable and the exemption provided by Section 723.51 applicable to an 

earnings withholding order for support, thus continuing the substance of the 

prior case law. A determination that the exemption provided by Section 

723.51 applies has no effect on the support order upon which the earnings 

withholding order is based; only the court that made the original order for 

support may modify that order. See Civil Code Section 4801. See also 

Thomas v. Thomas, 14 Ca1.2d 355, 94 P.2d 810 (1939). Accordingly, the obliga-

tion imposed by the original support order will continue and amounts required 

to be paid under that order will accumulate until such amounts are paid or t.he 

order is modified. 
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§ 723.31. Orders for state taxes 

723.31. (a) As used in this section: 

(1) "State" means the State of California and includes any 

officer, department, board, or agency thereof. 

(2) "state tax liability" means a liability, including any 

penalties and accrued interest and costs, for which the state would be 

authorized to issue (i) a warrant pursuant to Section 1785 of the 

Ul:l6l!lPl.oyItcnt Insurance Code, or Section 6776, 7881, 9001, lOllI, 16071, 

18906, 26191, 30341, or 32365 of the Revenue and Taxation Code or (ii) 

a notice or order to withhold pursuant to Section 1755 of the Unemployment 

Insurance Code, or Section 6702, 7851, 8952, 10051, 11451, 16101, 18807, 

26132,30311, or 32381 of the Revenue and Taxation Code. 

(b) A "withholding order for taxes" is one issued pursuant to 

this section and shall be denoted as such on its face. 

(c) A withholding order for taxes may be issued whether or not 

the state tax liability has been reduced to judgment. 

(d) A withholding order for taxes my only be issued where the 

existence of the state tax liability either appears on the face of the 

taxpayer's return or has been determined in either an administrative or 

judicial proceeding in which the taxpayer had notice and an opportunity 

to be heard. No review of the taxpayer's tax liability shall be 

permitted in proceedings under this section. 

(e) Except as otherwise provided in this section, the provisions 

of this chapter shall apply to a withholding order for taxes and shall 

govern the procedures and proceedings concerning such order. 
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(f) Notwithstanding any other provision of this chapter: 

(1) The state may itself issue a withholding order for taxes to 

collect a state tax liability. The amount required to be withheld 

pursuant to an order issued under this plragra:Fh stall be specified in 

the order and shall be not more than fifty percent (50i) of the taxpayer's 

nonexempt earnings a s that krill is defined in subdivision (a) of Section 

723.50. At the time of issuance, the state shall serve upon the taxpayer 

(i) a copy of the order and (ii) a notice informing the taxpayer of the 

effect of the order and his right to review and modification of such 

order. The taxpayer may apply in the manner provided in Section 723.105 

to a court of record in his county of residence for a hearing to claim the 

exemption provided by Section 723.51. No fee shall be charged for such 

application. After hearing, the court may modify the withholding order for 

taxes previously issued, but in no event shall the amount required to be 

withheld be less than that permitted to be withheld under Section 723.50. 

(2) The state may, at any t1Ee, apply to a court of record in the 

county where the taxpayer was last known to reside for the issuance of 

a withholding order for taxes to collect a state tax liability. Such 

application shall include an affidavit stating that the state has served 

upon the taxpayer (1) a copy of the application and (ii) a notice 

informing the taxpayer of the purpose of the application and his right 

to appear with regard to such application. The court shall immediately 

set the matter for hearing and the c curt clerk shall notify the state 
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and the taxpayer at least 10 days before the hearing of its time and 

place. After hearing, the court shall issue a withholding order for 

taxes which shall require the taxpayer's employer to ,dthhold and pay 

over all earnings of the taxpayer other than that amount which the 

taxpayer proves is exempt under Section 723.51, but in no event shall the 

amount required to be 'withheld be less than that permitted to be 

withheld under Section 723.50. 

(3) Subject to paragraph (4), an employer who receives a with­

holding order for taxes shall withhold and pay over earnings of the 

employee pursuant to such order and shall cease to withhold earnings 

pursuant to any prior order except a withholding order for support. 

If an employer ceases to withhold earnings pursuant to a prior order, 

he shall notify the judgment creditor who obtained the prior order 

that a supervening withholding order for taxes is in effect. 

(4) An employer shall not withhold earnings of an employee pur­

suant to a withholding order for taxes if a prior withholding order 

for taxes is in effect. 

(5) An employer shall continue to withhold pursuant to a with­

holding order for taxes until the amount specified in the order has 

been paid in full. 

(g) No method of collection of an unpaid tax liability from 

the earnings of an employee may be used by the state, except as pro­

vided in this chapter. 
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Comment. Section 723.31 provides special rules governing earnings 

withholding orders for the collection of certain state taxes. As to taxes 

not within the scope of Section '723.31, the tax obligation must be reduced 

to judgment, and the taxing authority may then obtain an earnings withhold-

ing order like any other creditor and such order is treated the same as any 

other earnings withholding order. 

Tax liabilities within scope of Section 723.31. Section 723.31 applies 

to those tax liabilities for which a .~rrant may be issued pursuant to Sec-

tion 1785 of the Unemployment Insurance Code (unemployment compensation con-

tribution) or Section 6776 (sales and use taxes), 7881 (vehicle fuel license 

tax), 9001 (use fuel tax), 101ll (motor transportation tax), 16071 (gift tax), 
18906 (personal income tax), 26191 (bank and corporation taxes), 30341 
(cigarette tax), or 32365 (alcoholic beverage tax) of the Revenue 'and 'Taxation 

Cod:2 or for l"hich a notice or order to Hithbold !flay be ;;iY9n pursuant to 

Section 1755 of the Unemployment Insurance Code (unemployment compensation 

contributions) or Section 6702 (sales and use tax), 7852 (vehicle fuel license 

tax), 8952 (use fuel tax), 10051 (motor transportation tax), 11451 (private 

car tax), 16101 (gift tax), 18807 (personal income tax), 26132 (bank and 

corporation taxes), 30311 {cigarette tax~ orJ:'381 (alcoholic beverage tax) 

of the Revenue and Taxation Code. 

Procedure for issuance of order. Special procedures for issuing with-

holding orders for taxes are provided in Section 723.31. The state taxing 
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authority may either issue a withholding order for taxes directly without 

application to the court or may apply to the proper court for a withholding 

order. Under the first procedure, the order may require the employer to 

withhold not more than 50% Df the taxpayer's nonexempt earnings. However, 

the taxpayer may apply to the appropriate court and secure a reduction of the 

amount required to be withheld upon proof that these earnings are essential for 

support. Under the second procedure, the taxing authority can obtain an 

order, after court hearing, that requires the employer to withhold all of the 

employee's earnings in excess of the amount essential for the support of the 

taxpayer and his family. This latter grant of authority is not intended as 

a directive that such authority be used generally. This extreme remedy could 

be harsh in its application and should be used sparingly. Regardless of which 

procedure is followed, a withholding order for taxes may require an employer 

to withhold not less than 25% of the taxpayer's nonexempt earnings. 

Subdivision (d) makes clear tha~ regardless of which procedure is 

followed, no withholding order for taxes may be issued unless the state tax 

liability either appears on the face of the taxpayer's return or has been 

determined in either an administrative or judicial proceeding in which the 

taxpayer had llOtice and an opportunity to be heard concerning such liability. 

HOw~ver, no review of the taxpayer's tax liability shall be permitted in 

proceedings under this section. 

Few state tax liabilities are reduced to judgment. Subdivision (c) 

recognizes this and permits continuation of the present practice. 

Form of order. The withholding order for taxes must be denoted as such 

on its face. The form of the order must comply with rules of the Judicial 

Council. See Section 723.126. 
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Priority. A withholding order for taxes takes priority over any prior 

order except one for support or another withholding order for taxes. As 

indicated in the Comment to Section 723.30, a support order always takes 

priority over any other order. Thus, where a support order is in effect 

and a subsequent tax order is received, the employer will continue to with­

hold for support, and the amount withheld pursuant to the tax order win be 

dependent upon the amount of earnings left after subtracting the amount with-

held pursuant to the support order. See the Comments to" Sections 723.30 and 72..3.50. 

However, where the prior order is for the collection of a debt other than 

for taxes or support, the tax order displaces the prior order, and the 

employer must withhold pursuant to the tax order until the ta:x debt is com­

pletely paid. If the earnings withholding order for taxes is satisfied dur-

ing the withholding period of the prior order (Section 732.22), the employer 

must then again withhold pursuant to the prior order. Where there is a prior 

tax order in effect, the second tax order is void; the employer lll3.y not with-

hold pursuant to the second order and must properly notify the agency which 

issued or obtained the second order of the reason for his action. 

Procedure provided exclusive. The procedure for withholding earnings 

for the collection of state tax liability provided in the Employees' Earnings 

Protection Law is exclusive. The authorization, for example, to direct orders 

to third persons who owe the taxpayer money found in Section 18807 (personal 

income tax) and Section 26132 (bank and corpcration tax) of the Revenue and 

Taxation Code is limited by Section 723.31. Subdivision (g) of Section 723.31 

makes this clear. Section 723.31 deals, however, only with orders for the 

collection of certain state taxes. The collection of federal taxes is accom­

plished pursuant to federal lav and cannot be limited by state law. See Int. 

Rev. Code of 1954, § 7334(c). As to state and local taxes not \·lithin the scope 

of Section 723.31, the tax liability is treated the same as any other 

obligation. See discussion ~. 
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§ 723.32. Lien created by service of earnings withholding order 

723.32. Service of an earnings ,;ithholding order creates a 

lien upon the earnings required to be withheld pursuant to such 

order. Such lien shall continue for a period of one year from the 

date such earnings became payable. 
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§ 723.50. Maximum amount of earnings that may be withheld 

723.50. (a) As used in this section, "nonexempt earnings" for 

any workweek means the earnings of the judgment debtor for that work-

week less the sum of the following: 

(1) An amount equal to the amount tha t would be withheld for 

federal income tax purposes from the same amount of earnings of a 

single person who claims one exemption. 

(2) An amount determined by the State Administrator which is 

representative of the amount that would be withheld for federal social 

security tax purposes from such amount of earnings. 

(3) An amount determined by the State Administrator which is 

representative of the amount that ,rould be withheld for state disabil-

ity insurance taxes from such amount of earnings. 

(4) An amount equal to the amount that would be withheld for 

state income taxpurposes* from the same amount of earnings of a 

single person who claims one exemption. 

(5) An amount equal to thirty (30) times the federal minimum 

hourly wage prescribed by Section 6(a )(1) of the Fair labor Standards 

Act of 1938 in effect at the time the earnings are payable. 

(b) Except as otherwise provided in Sections 723.30, 723.31, and 

723.106, the maximum amount of the earnings of a judgment debtor in 

any workweek which can be withheld pursuant to this chapter is twenty-

five percent (25%) of his nonexempt earnings. If the amount computed 

*This is drafted in anticipation of the adoption of a state system for with­
holding of personal income taxes. 
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under this subdivision is not a multiple of one dollar ($1), fractional 

umounts less than one-half dollar shall be disregarded and fractional 

amounts of one-half dollar or more shall be rounded upward to the next 

higher whole dollar. If the total amount withheld is not more than one 

dollar ($1), nothing shall be ,rithheld. 

(c) The State Administrator shall prescribe by regulation the 

method of computing the amount to be withheld in the case of earnings 

for any pay period other than a week, Which method shall be substantially 

equivalent in effect to that prescribed in subdivision (b). 

(d) The State Administrator shall prepare withholding tables for 

determining the amount to be withheld from the earnings of employees 

for representative pay periods. The tables rN3.y prescribe the amounts 

to be withheld according to reasonable earnings brackets. The tables 

prepared by the State Administrator pursuant to this subdivision shall 

be used to determine the amount to be withheld in all cases where the 

tables permit co~tation of the amount to be withheld. 

Comment. Section 723.50 provides the standard exemption applicable to 

all earnings withholding orders other than orders for support, certain orders 

for taxes, and orders based on multiple sources of earnings. See Sections 

723.30 (support); 723.31 (taxes); 723.106 (multiple sources of earnings). 

See also Section 723.51 (exemption obtained by special hardship showing). 

Section 723.50 reflects policies similar to those underlying Sections 

302 and 303 of the federal Consumer Credit Protection Act. In determining 

the amount of the debtor's earnings subject to garnishment, under both this 

section and the federal law, certain basic amounts withheld pursuant to law 
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are first deducted. Federsl law requires the deduction of all amounts 

actually "required by law to be "ithheld." For example, the amount actually 

withheld for federal income tax purposes from the debtor's earnings is 

deducted in determining his earnings subject to garnishment ("disposable 

earnings") . Thus, a debtor claiming a greater number of exemptions will 

have less ,<ithheld and therefore more subject to garnishment. This produces 

the anomalous situation that a debtor with a large family and greater needs 

may have more earnings garnished than a single debtor ,lith the same gross 

income and with more limited needs. Moreover, the federal statute does not 

elaborste upon what are considered to be "amounts required by ,law to be 

withheld." To alleviate these problems, Section 723.50 either specifies pre­

cisely the amounts to be deducted in determining the portion of the debtor's 

earnings which are subject to garnishment ("nonexempt earnings") or directs 

the State Administrator to fix such specific deductions. These items are 

related to the types of deductions made under federsl law; ~, they are 

based on the amounts withheld for federal and state income taxes, social 

security, and state disability insurance. See parsgraphs (1)-(4) of subdivi­

sion (a). However, the amount deducted to determine nonexempt earnings is 

fixed according to a formula and is not necessarily the amount actually 

deducted from the debtor's earnings. One of the major benefits of this 

scheme is that it permits tables to be prepared which indicate the exact 

amount to be withheld from any given amount of earnirgs. Subdivision (d) 

directs the state Administrstor to prepare tables which "ill be distributed 

to every employer required to withhold earnings. See Section 723.107. An 

employer therefore need not make any computations but >Till simply withhold 

pursuant to an earnings withholding order the amount listed in the tables 

provided him. 
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Both the federal scheme and Section 723.50 make some provisions for 

the effect of inflation. The federal ststute, however, merely provides a 

floor based on the federal minimum wage. That is, the federal statute does 

not permit the creditor to reduce the debtor's weekly disposable earnings 

below an amount equal to thirty times the federal minimum wage. As the 

federal minimum wage is increased, this floor is increased accordingly. 

(Under the current federal la", if a debtor's disposable earnings are less 

than forty-eight dollars per week, no garnishment is permitted; if his dispos-

able earnings are cetween forty-eight and sixty-four dollars, all his dispos­

able earnings above forty-eight dollars are subject to garnishmentj if his dis-

posable earnings are more than sixty-fcur dollars a week, t\fenty-five percent 

of his dispcSIlble earnings are subjed to garnishment.) 'Ihis floor is not an 

exemption excluded from every debtor's earnings. In contrast, paragraph (5) 

of subdivision (a) provides a basic mini= exemption that is always deducted 

1n determining nonexempt earnings. 

Hhere an earnings withholding order for support is in effect, the amount 

withheld pursuant to such order is deducted from the earnings of the employee 

before computing the amount to be wi~eldJ?Ursuant to any othe! o~r .. {,: d)~'1" 

Section 723.30 and Comment thereto. Suppose, for example, that an employee's 

nonexempt earnings are $100 and a withholding order for support is in effect 

which requires $40 to be withheld. In determining the maximum amount which may 

be withheld pursuant to another earnings withholding order, the debtor is treated 

as having $60 of nonexempt earnings. Thus, under an ordinary earnings with­

holding order, $15 may be withheld (25% x $60); under a withholding order for 

taxes issued directly by the state, $30 may be withheld (50% x $60). See 

Section 723.31. 
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§ 723.51. Amounts essential for family support exempt 

723.51. The portion of his earnings which a judgment debtor proves 

is essential for the support of himself or his family is exempt from 

levy under this chapter. The judgment debtor's accustomed at3ndard of 

living or a standard of living "appropriate to his station in life" are 

not the· criteria for measuring the debtor's claim for exemption under 
-

this section. 

Comment. Section 723.51 is based on the exemption formerly provided by 

subdivision (c) of Section 690.6. However, the standard for the exemption 

provided here is more restrictive than former subdivision (c) of Section 

690.6 ("essential for support" as compared to "necessary for the use"). 

This strict standard recognizes that the liberal exemption provided by Sec­

tiQn 723.50 should be adequate except in extremely rare and unusual cases. 

This section is not intended to be used for the maintenance of a life style 

appropriate to the debtor's station in life or an accustomed standard "hile 

the debtor O~les money on unsatisfied judgments against him. 

Former subdivision (c) of Section 690.6 prevented the debtor from claim-

ing the support exemption if the debt sought to be collected was: 

(1) Incurred by the debtor, his wife, or his family for the 
common necessaries of life. 

(2) Incurred for personal services rendered by any employee 
or former employee of the debtor. 

In actual operation, the effect of the "common necessaries" rule in 

california was to decide the question whether competing creditors could reach 

a debtor's earnings neither from the debtor's point of view (the needs of the 

debtor's dependents "ere ignored) nor from the creditor's viewpoint (no con-

sideration was given to whether the creditor was careful to advance credit 
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to the debtor only after ascertaining that his credit worthiness sho1,ed an 

ability to payor whether the creditor provided the debtor "'ith quality 

goods or services. Rather, the claims of competing creditors for earnings 

could be decided on the technical, and usually irrelevant, issue of what 

was a "common necessary of life." See, e.g., Los Angeles Finance Co. v. 

Flores, 110 ca1. App.2d Supp. 850, 243 P.2d 139 (1952), The "common neces­

sary" exception has accordingly been eliminated. 

The exception '.hich permitted a creditor >Tho was a former employee of 

the debtor to take a portion of the debtor's wages even though the debtor 

could show the money was necessary for the support of his family has also 

been eliminated. This exception was largely irrelevant to the low income 

debtor, for such a debtor has no employees, and there is no indication that 

this provision was actually used by creditors. See generally 

Recommendation Relating to Attachment, Garnishment, Exemptions From Execution: 

Employees' Earnings Protection Law (1971), 
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Article 4. Procedure for Issuance of 

Earnings Withholding Orders 

§ 723.100. Judicial Council authorized to prescribe practice and procedure 

723.100. The Judicial Ccuncil may provide by rule, not ·inconsistent 

with this chap"er, for practices and procedures in proceedings under 

this article. 

COmment. Article 4 outlines generally the procedure for issuance and 

review of an earnibgs withholding order; however, Section 723.100 authorizes 

the Judicial Council to provide by rule for such special practices and pro­

cedures which it believes necessary or desirable for proceedings under this 

article. 
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§ 723.101. Service; recovery of costs 

723.101" (a) Service under this article shall be by personal 

delivery or by first-class mail, airmail, registered mail, or certi­

fied mail, postage prepaid. 

(b) Notwithstanding Section 1032.6, a judgment creditor is not 

entitled to the costs of service under this chapter which exceed 

one dollar ($1) . 

Comment. Subdivision (a) of Section 723.,101 specifies the means by 

which service must be accomplished under this chapter. Although personal 

service is authorized, it is anticipated that the convenience and ecoIlOll\Y 

of service by mail will result in the overwhelming use of this method. In 

any event, subdivision (b) makes clear that, regardless of which means is 

actually used, the recovery of the costs of service is limited to one dollar. 
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§ 723. J 02-. Application for issllance of earnings withholding order 

723.102. (a) A jlldgment creditor may apply for the issuance of an 

earnings withholding order by filing with the clerk of the court from 

which the order is sought an application in the form prescribed by 

the Judicial Council. 

(b) The application for an earnings withholding order shall be made 

to the court which entered the judgment pursuant to which the earnings 

withholding order is sought if the address of the judgment debtor's last 

known residence is within 150 miles of the city where that court is located. 

(c) In cases not covered by subdivision (b), the application shall be 

made to a court of record in the county where the judgment debtor was last 

known to reside. An application filed under this subdivision shall be 

accompanied by an abstract of the judgment in the form prescribed by Sec­

tion 674. 

Comment. Sllbdivisions (b) and (c) of Section 723.10~ are based on Section 

722 (proceedings supplemental to execution). For the required content of the 

application, see Section 723.121. For special provisions regarding the 

issuance of a withholding order for taxes, see Section 723.31. 
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§ 723.103. Notice and forms to be sent to judgment debtor 

723.103. (a) At the time of filing an application for issuance 

of an earnings l;1thholding order, the j~nt creditor shall serve 

the following upon the judgment debtor: 

(1) A copy of the application for the earnings withholding 

order. 

(2) A notice of the application. 

(b) Service upon the judgment debtor shall be made at his last known 

residence address or, if no such address is known to the judgment creditor, 

the documents my be mailed to the judgment debtor in an envelope 

marked "Personal--Important Documents" addressed to him at his place 

of employment. 

(c) The failure of the judgment debtor to receive the documents 

does not affect the validity of a properly issued earnings withholding 

order. 

comment. Section 723.103 is designed to give the judgment debtor 

notice of the imminence of an earnings uithholding order so that he will be 

able to assert any facts which may affect the issuance or the amount of the 

order as soon as conveniently possible. For requirements for the applica­

tion for an order and the notice of application, see Sections 723.121 and 

723.122. For methods of service, see Section 723.101. 

If the judgment creditor fails to comply with this section, he may be 

subject to the ordinary sanctions for abuse of process and contempt, and any 

order issued may be subject to attack on grounds of intrinsic fraud. How­

ever, subdivision (c) makes clear that, even though the judgment debtor fails 

to receive the notice and forms, the validity of the earnings withholding 

order is not affected. 
-93-



§ 123.104. Issuance of earnings withholding order 

123.104. Upon application of a judgment creditor, the court 

clerk shall promptly issue an earnings "li thholding order in the foI'lll 

prescribed by Section 123.125. 

Comment. Section 123.104 makes clear that an earnings withholding order 

shall be promptly issued on the ex parte application of a judgment creditor. 

The debtor may request a hearing pursuant to Section 123.105, have such 

order modified or teI'l!1inated, and even recover from the creditor amounts 

withheld and paid over pursuant to such order, but this does not affect the 

initial issuance of the order. 



§ 723.105. Hearing on application of judgment debtorj court order after 
hearingj recovery of amounts already withheld and paid over 

723.105. (a) fI judgment debtor may, at any time, apply for a 

hearing to claim an exemption under this chapter if: 

(1) No prior hearing has been held with respect to the earnings 

withholding orderj or 

(2) There has been a material change in circumstances since the 

time of the last prior hearing on the earnings withholding order. 

(b) Application for a hearing shall be made by filing an original 

ard one copy of the judgment debtor's application for hearing and, if 

he claims the exemption provided by Section 723.51, his financial 

statement. 

(c) The hearing shall be held within 15 days after the date the 

application is filed. The court clerk shall notify the judgment debtor 

and the judgment creditor at least 10 days before the hearing of its 

time and place and shall include ~Tith the notice to the judgment creditor 

a copy of the application for hearing and the financial statement, if 

any. 

(d) If, after hearing, the cOl'rt orders that the earnings with-

holding order be modified or terminated, the clerk shall promptly send 

a copy of the modified earnings withholding order to the employer of 

the judgment debtor or notify the employer in writing that the earnings 

withholding order has been terminated. The court may order that the 

earnings withholding order be terminated as of a date which precedes 

the date of hearing. 
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(e) Except as provided in Section 723.106, if the earnings withholding 

order is terminated by the court, unless the cOQrt otherwise orders, the 

judgment creditor may not apply for another earnings withholding order 

directed to the same employer with respect to the same judgment debtor for 

a period of 125 days following the date of the earnings withholding order. 

(f) If an employer has withheld and paid over amounts PQrsQant to an 

earnings withholding order after the date of termination of such order, 

the judgment debtor may recover such amounts only frem the judgment cred­

itor. If the employer has \;ithheld amounts pursuant to an earnings with­

holding order but has not paid over such amounts to the judgment creditor, 

after termination of the order, the judgment debtor may recover such 

amounts from his employer. 

Comment. Section 723.105 outlines generally the procedure for the hear­

ing of a debtor's claims in opposition to the issuance of an earnings with­

holding order. Section 690.50 is not applicable. 

A debtor is not limited as to when he may apply for a hearing; however, 

unless there has been a material change in either his income or his needs, 

he may apply only once during the period the order is in effect. See sub­

division (a). A similar limitation applies to a judgment creditor who may 

not apply for the issuance of an earnings withholding order directed to the 

same employer for the same debtor for 125 days following the judicial termi­

nation of a prior order except in connection with a multiple employment or 

unless the court orders otherwise. See subdiviSion (el. 

An application is made by the debtor by filing an original and one copy 

of his application and, if necessary, his financial statement. Subdivision 

(b). For the form of these documents, see Sections 723.123 and 723.124. 

upon receipt of these documents, the matter is set for a prompt hearing 
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and the clerk is required to send the copies of the application and financial 

statement to the creditor and notice of the hearing t.o both parties. See 

subdivision (c). 

After hearing, the court may order t.hat the earnings 'Jithholding order 

be mOdified or even terminated. The date fixed for termination of the order 

may precede the date of the hearing. See subdivision (d). }fuere the date 

of termination is made retroactive, an employer may have already withheld 

and paid over pursuant to t.he earnings "ithholding order prior to receipt 

of notice of termination. Subdivision (d) of Section 723.22 makes clear 

that the employer is not lisble to the debtor for such amounts and subdivi­

sion (f) of this section authorizes the debtor to recover such amounts from 

his creditor. Of course, where amounts have been withheld but not yet paid 

over to the creditor, the debtor can recover these amounts from the employer. 

See subdivision (f). 
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§ 723.106. Multiple sources of earnings 

723.106. (a) As used in this section, the term "earnings" in-

cludes all compensation, including tips, for personal services per-

formed by an ~8mployee, \",'Gether such compensation is received from an 

employer or from others. 

(b) >There a judgment debtor has earnings from more than one source, 

an earnings "ithholding order may be issued based on the debtor's total 

earnings but directed to one_employer. 

(c) An employer shall not be required to withhold pursuant to thi s 

section, an amount in excess of the lesser of. the following: 

(1) The amount of earnings otherwise payable by that employer to 

the judgment debtor. 

(2) An amount equal to that which would be permitted to be with-

held if the total earnings of the debtor were used in computing non-

exempt earnings under Section 723.50. 

(d) A judgment creditor Il'.ay, at any time, request a hearing to 
/ 

prove that the judgment debtor receives earnings from more than one 

source and that the judgment creditor should be granted an order requir-

ing one employer to withhold a greater amount from the earnings payable 

by that employer t.han he would have 'co withhold were he the judgment 

debtor's only source of earnings. The request shall set out the facts 

on which the judgment creditor's claim is based. The request shall be 

made to the court to which application is made for the earnings with-

holding order. 

(e) The court shall set the matter for hearing after receiving the 

written request together with an affidavit stating that the judgment 

-q8- j 



Code Civ. Froc. § 723.106 

creditor has served a copy of the request for hearing in the manner 

provided in Section 723.101. The court clerk shall notify the judg­

ment debtor and the judglJlent creditor at least 10 days before the 

hearing of' its time and place. 

(f) The judglJlent creditor has the burden of proof' on the issue of 

his right to have a greater amount withheld by one employer pursuant to 

this section. If the court finds that the judgment creditor is entitled 

to an order requiring an employer to withhold a greater amount f'rom the 

judgment debtor's earnings than the employer would have had to withhold 

were he the judgment debtor's only source of earnings, the court shall 

make an appropriate order. 

(g) The hearing provided by this section may be combined with a 

hearing under Section 723.105. If an earnings withholding order has 

previously been issued under this section, the court, after hearing held 

at the request of either the judgment debtor or the judgment creditor, 

may modify the p;rior order, and the clerk shall promptly send a copy of 

the revised order to the employer of the judgment debtor. 

COIlI!Ilent. Section 723.106 affords a creditor an opportunity to require 

an employer to withhold more than he would otherwise withhold by a showing 

that the debtor has a greater source of earnings than that one employer. This 

can occur both where the debtor has two or more employers and where he is 

receiving "earnings," such 8S tips which are included here as earnings for the 

purpose of computing the amount of earnings which may be garnished. It should 

be noted that the term "earnings" used here is still limited to compensation 

for services rendered by an employee, ~, an employee-employer relationship 
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is involved, even though the compensation for the l{ork performed may not 

come directly from the employer. Hhere there are two employers, the 

creditor may, of course, apply for separate withholding orders directed to 

each; however, there may be advantages for both the creditor and debtor in 

having only one of these tl{O employers withhold the total amount garnish­

able from the debtor's combined earnings from both employers. 

Although subdivision (d) permits a creditor to request a hearing under 

this section "at any time," after the matter has been heard once, a second 

hearing should not be required unless and until there has been a change in 

circumstances that warrants reconsideration of the issues. 

Occasionally, in the multiple employment situation, only one employer 

will be withholding pursuant to an order based on the combined earnings of 

a debtor and a second employer will be served ,d th an earnings withholding 

order by a second creditor--both of the latter being unaware of the prior 

order. In such circumstances, it is up to the debtor to claim relief from 

the second order pursuant to Section 723.105. It should be noted in this 

regard that Section 723.105 authorizes the court to terminate the second 

order retroactively, and the debtor may recover amounts already paid over 

to the second creditor. 
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§ 723.107. Transmittal of order and information to employer 

723.107. (a) The earnings withholding order, together with the 

form for an employer's return and the informational pamphlet and with­

holding tables published by the State Administrator, shall be served 

upon the designated employer by the judgment creditor. 

(b) The State Administrator may prcmulgate rules and regulations per­

mitting waiver of or variances from the requirements of subdivision (a). 

(c) An order not served upon the employer within 45 days after its 

date of issuance is void. 

Comment. Section 723.107 prescribes what must be served upon the em­

ployer by the judgment creditor and when such service must be accomplished 

to be effective. The form for the employer's return is prescribed in Section 

723.127. 

Service under this section I;ill generally be accomplished by mail. 

Failure of the employer to accept such service can be dealt ~lith by both the 

court (see Section 723.159) and the State Administrator. See Sections 

723.154-723.158. 
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§ 723'108. Employer's return 

723'108. Any employer who receives an earnings ,rithholding 

order shall complete the employer's return on the fom provided 

by the judgment creditor and shall mail it to the judgment creditor 

,;ithin 15 days from the date he receives the earnings withholding 

order. 

Comment. Section 723.108 directs every employer to fill out and mail 

an Employer's Return to every judgment creditor who serves an earnings with­

holding order. Such a return must be made even though the order is not 

given effect. See Con:rnent to Section 723.23. For the form of the return,'­

see Section 723.127. 
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§ 723.109. Limitation on obtaining additional earnings \nthholding orders 

723.109. If an employer withholds earnings pursuant to an earn­

ings withholding order, the judgment creditor who obtained such with­

holding order may not serve another withholding order on the same 

employer requiring him to wi tbhold earnings of the same employee 

during the 10 days following the expiration of the prior earnings 

withholding order. 

Comment. Section 723.109 precludes a creditor who has obtained an 

earnings withholding order which has gone into effect from serving another 

order during the 10-day period following the expiration of his prior order. 

The purpose of this limitation is to give other creditors a 10-day period 

during which they can serve their earnings withholding orders while the 

original creditor is precluded from competing with them. The original 

creditor may apply for the second earnings withholding order either before 

or after his prior order expires. BUt service of the second order while 

the original order is in effect will be ineffective undar Section 723.23, 

and service during the 10-day period following expiration of the original 

order is prohibited by Section 723.109. Even though a creditor violates 

the 10-day moratorium period, the employer may act pursuant to what he has 

received. See Section 723.29. Of course, after the expiration of the 10-

day period, the original creditor is treated like any other creditor. 

It should be noted that each agency of the state is considered a separate 

entity for the purposes of this chapter. See Section 723.11(e). Hence, even 

though one agency has been making collection, a second agency may serve an 

earnings withholding order within the lO-day period provided in this section. 
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Article 5. Forms; Instructional Pamphlet; Withholding Table 

§ 723.120. Judicial Council to prescribe forms 

723.120. The Judicial Council shall prescribe the form of 

the applications, notices, orders, and other documents required 

by this chapter and only such forms may be used to implement 

this chapter. 

Comment. Section 723.120 requires the Judicial Council to prescribe 

the forms necessary for the purposes of this chapter. Various sections 

prescribe information to be contained in the forms; but, subject to these 

requirements, the Judicial Council has complete authority to adopt and 

revise the forms as necessary. 
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§ 723.121. Application for earnings wittholding order 

723.121. The "Application for Issuance of Earnings Withholding 

Order" shall be executed under oath and shall include all of the 

following: 

(a) The name and address of the judgment creditor. 

(b) The date and place where the judgment is entered. 

(e) The amount sought to be collected, indicating the amount 

of the judgment, plus additional accrued items, less partial satis-

factions, if any. 

(d) The name and address of the employer to whom the order will 

be directed. 

(e) The name and address of the person to whom the wi tbheld money 

is to be paid. 

(f) The name and address of the person designated by the judgment 

creditor to receive notices. 

(g) A statement that the applicant has no infonnation or belief 

that the indebtedness for which the order is sought has been discharged 

by a discharge granted to the judgment debtor under the National ]3a.nk-

ruptcy Act or that the prosecution of the proceeding has been stayed 

in a proceeding under the National ]3a.nkruptcy Act. 

(h) A statement that the applicant has complied with the require­

ments of Section 723.la3. 

Comment. Although Section 723.121 reql.ll1:es the applicatIon to be 

executed "under oath," this may"·generally be done by a· statement si:gned 

under penalty of perjury. See Se~t;'1iln ,2~15/5~ The <><J-tual f{Jrm f'or1:he 

, 
application is prescribed by the Judicial Council. 
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§ 723·122. Notice of application 

723.122. In addition to other information required by the rules 

and regulations of the State Administrator, the "Notice of the Appli­

cation for Issuance of 'an Earnings Withholding Order" shall inform 

the judgment debtor of all of the following: 

(a ) The judgment creditor ha s a sked the court to order the named 

employer to withhold from the earnings of the judgment debtor the maxi­

mum amounts allowed by law and to . pay these amounts over to the person 

specified in the application for the order in payment of the judgment 

described in the application. 

(b) The maximum amounts allowed by law to be withheld pursuant to 

Section 723.50. 

(c) No amount can be withheld from the earnings of a judgment 

debtor (1) for a debt which he can prove has been discharged by a dis­

charge granted to him under the National Bankruptcy Act or (2) where 

he can prove that further proceedings for the collection of such debt 

have been stayed in a proceeding under the National Bankruptcy Act. 

(d) No amount can be withheld from the earnings of a judgment 

debtor which he can prove is essential for the support of himself or 

his family. 

(e) If a judgment debtor wishes a court hearing to prove that 

amounts should not be withheld from his earnings,' he must file with 

the clerk of court two copies of the "Application of Judgment Debtor 

for Hearing"," and, in addition, if he claims the exemption referred to 

in pa ragraph (d), he must also file with the clerk tIm copie s of the 

"Judgment Debtor r s Financial statement." 

Comment. The actual form for the notice of application is prescribed 

by the Judicial Council. See Section 723.120. 
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§ 723.123. Form for application of judgment debtor for hearing 

723.123. The "Application of Judgment Debtor for Hearing" shall 

be executed under oath. In addition to other matters required by the 

Judicial Council, where the judgment debtor claims the exemption pro­

vided by Section 723.51, unless the judgment debtor claims that all 

his earnings are essential for the support of himself or his family, 

the application for a hearing shall indicate how much the judgment 

debtor believes should be >rithheld from his earnings each pay period 

by his employer pursuant to the earnings withholding order. 

Comment. Although Section 723.123 req.uires the' application to b'if 

~=ted "under oath," this w.ay generally be done by u statement signed 

under penalty of perjury. See Section 2015.5. The actual form for the 

application is'prescribed by the Judicial Council. See Section 723.120. 
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§ 723.124. Judgment debtor's financial statement 

723.124. The "Judgment Debtor's Financial Statement" shall be 

executed under oath and, in addition to other information which may 

be required by the Judicial Council, shall include all of the following 

information: 

(a) Name, age, and relationship of all persons dependent upon judg­

ment debtor's income. 

(b) All sources of the judgment debtor's earnings and other income 

and the amounts of such earnings and other income. 

(e) All sources and the amounts of earnings and other income of the 

persons listed in subdivision (a). 

(d) A listing of all assets of the judgment debtor and of the per­

sons listed in subdivision (a) and the value of such assets. 

(e) All outstanding obligations of the judgment debtor. 

(f) Any extraordinary prospective expenses that would justify a 

reduction in the amount of earnings that would otherwise be withheld 

pursuant to Section 723.50. 

(g) Whether any earnings withholding orders are in effect for the 

judgment debtor or the persons listed in subdivision (a). 

Comment. Although Section 723.124 requires. the Financial 'statement to 

be executed "under oath," this may generally be done by a statement signed 

under penalty of perjury. See Section 2015·5. The actual form far the 

Financial Statement i~ prescribed by, the Judicial C~~cil. See Section 723·120. 
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§ 723.125. Earnings withholding order 

723.125. In addition to other matters required by the Judicial 

Council, the"Earnings lHthholding Order'shall include all of the 

following: 

(a) The name and address of the employer to whom the order is 

directed. 

(b) The date and place where the judgment was entered and the 

name of the judgment creditor and judgment debtor. 

(c) The net balance owing on the judgment. 

(d) A description of the withholding period and an order to the 

employer to withhold from the earnings of the judgment debtor the 

amount required by law to be withheld or the amount specified in the 

order, as the case may be, during such period. 

(e) An order to the employer to pay over to the judgment creditor 

or his representative at a specified address the amount required to 

be withheld pursuant to the order in the manner and within the times 

provided by law. 

(f) An order that the employer fill out the "Employer's Return" 

and return it by first-class mail to the judgment credit~r or his 

representative at a specified address wi thin 15 days after the employer 

receives the earnings withholding order. 

Comment. Section 723.125 specifies the information to be included in 

the Earnings Withholding Order. The form of the order is prescribed by the 

Judicial Council. See Section 723.120. Special forms are prescribed for 

earnings withholding orders for support or taxes. See Section 723.126. 
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§ 723.126. Earnings withholding orders for support ·or taxes 

723.126. The requirements of Section 723.125 do not apply to an 

earnings with~olding order for taxes or for support. The Judicial Coun­

cil shall prescribe the form and contents of "Tithholding orders 

for taxes or for support. 

Comment. Although the information listed in Section 723.125 

will be necessary in an earnings withholding order for support or taxes, 

such orders have special rules concerning priority, duration, and amounts 

that may be withheld. See Sections 723.30 and 723.31. Accordingly, the 

form and content of these special orders is left to determination by the 

Judicial Council. 

-110-



§ 723.127. Employer's return 

723.127. (a) The "IDnp1oyer's Return" shall be executed under 

oath and, in addition to other matters required by rules and regula­

tions of the State Administrator, the form for the return provided 

to the employer shall state ail of the following information:' 

(1) The name and address of the person to whom the form is to 

be returned. 

(2) A direction that the form be lJl9.iled to such person no later 

than 15 days after the date the employer receives the earnings with­

holding 0 mer. 

(3) The name and address of the judgment debtor and, if known, 

his social security number. 

(b) In addition, the employer's return form shall require the 

employer to supply all of the following information: 

(1) Whether the judgment debtor is now employed by the employer 

or whether the employer otherwise owes him earnings. 

(2) If the judgment debtor is employed by the employer or the 

employer otherwise owes him earnings, the amount of ~1s earnings for 

the last pay period and the length of this pay period. 

(3) Whether the em~loyer is presently required to comp1ywith a 

prior earnings withholdinG order a~d, i~ so, the court which issued such 

order, the date it was issued, and the expiration date of such order. 

Comment. Section 723.127 specifies the information to be included in the 

Employer's Return. The form for the return is prescribed by the Judicial 

Council. See Section 723.120. The return may be executed under penalty of 

perjury. See Section 2015.5. 
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§ 723.128. Informational pamphlet and withholding tables 

723.128. (a) The State Administrator shall prepare an informa­

tional psmphlet for employers and revise or supplement it to reflect 

changes in the law or rules regulating the withholding of earnings. 

(b) The State Administrator shall publish the informational 

pamphlet and the withholding tables adopted by him pursuant to Section 

723.50. He may impose a charge for copies sufficient to recover the 

cost of printing. 

Comment. Subdivision (a) of Section 723.128 requires the preparation 

of an informational pamphlet that contains the information necessary so that 

an employer may comply with the law. The creditor mails the employer a copy 

of the pamphlet with the earnings withholdi~ order. See Section 723.107. 

Subdivision (b) permits the State Administrator to recover the cost of 

printing informational pamphlets and withholding tables. 



Article 6. A&~inistration and Enforcement 

§ 723.150. State Administrator 

723.150. Except for those duties required of the Judicial Council, 

the State Administrator shall administer and enforce this chapter. 

Comment. The State Administrator is the Department of Industrial Rela-

Hons. See Section 723.11 (defining "State Administrator"). 
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§ 723.15~. Rules and regulations 

723.151. The State Administrator, in accordance with the provi­

sions of Chapter 4.5 (commencing with Section 11371) of Part 1 of 

Division 3 of Title 2 of the Government Code, shall adopt, amend, and 

repeal such rules and regulations as are reasonably necessary for the 

purpose of administering and enforcing this chapter and as are not 

inconsistent with this chapter. 

Comment. Section 723.151 requires that rules and regulations be 

adopted, amended, and repealed in accord with the Administrative Procedure 

Act. 
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§ 723.152. Investigations and enforcement powers generally 

723.152. For the performance of his duties, the State Adminis­

trator has the powers ·conferred by Article 2 (commencing with Section 

11180) of Chapter 2, Part 1, Division 3, Title 2 of the Government 

Code. 

Comment. Section 723.152 makes clear that the State Administrator, in 

performing his duties under this chapter, has the general authority given 

the head of each state department to make investigations and prosecute 

actions. 
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§ 723.153; Liaison with federal administrator 

723.153. The State Administrator may perform all acts required 

by the Administrator of the Wage and Hour Division of the United states 

Department of Labor as conditions to exemption of this state from the 

earnings garnishment provisions of the Consumer Credit Protection Act 

of 1968, including, but not limited to: 

(a) Representing and acting on behalf of the state in relation 

to the Administrator of the Wage and Hour Division and his represen­

tatives with regard to any matter relating to, or arising out of, the 

application, interpretation, and enforcement of the laws of this 

state regulating withholdinG of earnings. 

(b) Submitting to the Administrator of the Wage and Hour Division 

in duplicate and on a current basis, a certified copy of every statute 

of this s+.ste affecting earnings withholding, and ~ cer-

tified copy of any decision in any case involving any of those statutes, 

made by the Supreme Court of this state. 

(c) Submitting to the Administrator of the Wage and Hour Division 

any information relating to the enforcement of earnings withholding 

laws of this state which he may request. 

Comment. Section 723.153 authorizes the State Administrator to do 

whatever is required by the federal administrator to obtain and maintain 

a state exemption from the earnings garnishment provisions of the Consumer 

Credit Protection Act. A similarly broad grant of power as that contained 

in the first paragraph of Section 723.153 is found in Government Code 
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section 25210 (county participation in Economic opportunity Act of 1964). 

Subdivisions Ca), (b), and (e) are based on the language of 29 Code of 

Federal Regulations Section 870.55(a), requiring the State Administrator 

to act as liaison "ith the federal administrator. 
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§ 723.154. \'larn in" to viol.ator 

723.154. If the State Administrator determines that the public 

interest will be adequately served by such action, he may give a per­

son who violates this chapter a suitable written notice or warning. 

Comment. Section 723.154 is based on Health and Safety Code Sections 

26332 and 26555. 
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§ 123.155. Conference with suspected violator 

123.155. If the State Administrator has reason to believe that 

any violation of this chapter has occurred or is threatened, he may 

hold an informal conference with the suspected violator or his repre-

sentative for the purpose of ascertaining the facts relating to the 

suspected violation and, if it appears that a violation has occurred 

or is threatened, arriving at an adequate and effective means of cor-

recting or preventing the violation. 

Comment. Section 723.155 is based on Section 12533 of the Government 

Code, which relates to the powers of the Attorney General in connection with 

health care service plans. 
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§ 723.156. Cease and desist order 

723.156. (a) The State Administrator, acting in the name of the 

people of the State of California, may issue an order directing any 

person to show cause why an order should not be issued directing such 

person to cease and desist from engaging in any act or practice in 

'liolation of any provision of this cbapter. 

(b) Within 15 days after service of the order to show cause, the 

respondent may request a hearing on the question of whether acts or 

practices in violation of this chapter have occurred. The hearing 

shall be conducted pursuant to Chapter 5 (commencing with Section 11500) 

of Part 1 of Division 3 of Title 2 of the Government Code, and judicial 

review shall be available as provided by Section 11523 of the Govern­

ment Code. 

(c) If the person fails to shot; cause t;by the cease and desist 

order should not be issued, the State Administrator may issue the 

order. 

Comment. Section 723.156 is based in part on Section 12534 of the 

Government Code, which relates to powers of the Attorney General in con­

nection with health care service plans. 
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§ 723.157. In.junctive relief; failure to ccrgplY'."ith cease and -desist order 

1 ~'3 .157 . In case of any violat ion of this chapter J if the 

violator does not corgply with a cease and desist order issued pursuant 

to Section 723.156, the State Administrator, acting in the name of the 

people of the State of California, may institute a proceeding to ob­

tain inj uncti'le relief or other appropriate relief in the superior 

court in and for the county in which the violation occurs or in which 

the principal place of business of the violator is located. Any pro­

ceeding under this section shall conform to the requirements of Chap­

ter 3 (commencing with Section 525) of Title 7 of Part 2 of the Code 

of Civil Procedure, except that the State Administrator shall not be 

required to allege facts tending to show the lack of an adequate re­

medy at law or tending to show irreparable damage or loss. 

Comment. Section 723.157 is based on Section 12535 of the Government 

Code, which relates to powers of the Attorney General in connection with 

health care service plans. 
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§ 723.158. Injunctive relief pending administrative adjudication 

723.158. Whenever the State Administrator has reasonable cause to 

believe that there has been any violation of this chapter end that sub­

stantial and irreparable injury will be ll.'1avoidable if injunctive relief 

is not obtained pending final adjudication pursuant to Section 723.15 6, 

the State Administrator J acting in the name of the people of the State 

of California, may institute a proceeding to obtain such injll.~ctive 

relief or other appropriate relief in the superior court in and for the 

county in which the violation occurs or in which the principal place of 

business of the violator is located. Any proceeding under this section 

shall conform to the requirements of Chapter 3 (commencing with Section 

525) of Title 7 of Part 2 of the Code of Civil Procedure, except that 

the State Administrator shall not be required to allege facts tending 

to show the lack of an adequate remedy at law. 

Comment. Section 723.158 is based in part on Section 12535 of the Govern­

ment Code, which relates to powers of the Attorney General in connection with 

health care service plans. This section makes clear the power of the State 

Administrator to obtain judicial injunctive relief in emergency circumst.ances 

where normal administrative procedures would be inadequate. 
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§ 723.159. Enforcement of orders 

723.159. Any order of the court made pursuant to this chapter may 

be enforced by the court by contempt or other appropriate order. 

Comment. Section 123.159 makes clear the power of the court to com­

pel obedience to its orders. See Sections 128 and 1209(5). See generally 

Part 3, Title 5 (Sections 1209-1222). 
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§ 723.160. Fraudulent withholding by employer 

723.160. If an employer withholds earnings pursuant to this 

chapter and, with the intent to defraud either the judgment creditor 

or the judgment debtor, fails to pay such withheld earnings over to 

the judgment creditor, the employer is guilty of a misdemeanor. 

C~~ent. Section 723.160 is based on Labor Code Section 227 (failure 

to make agreed payments to health, welfare, or similar fund). 
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§ 723.161. Remedies of judgment creditor 

723.161. If an employer fails to "ithhold or to pay over the 

amount he is required to withhold and pay over pursuant to this 

chapter, the judgment creditor may bring a civil action against such 

employer to recover such amount. 

comment. Section 723.161 authorizes suit by a creditor against an 

employer both "here the employer fails to withhold properly and where he 

fails to pay over amounts .,ithheld. This remedy is independent of the pro­

cedure provided in Chapter 2 (Sections 717-723) of this Part and Section 

723.161 makes clear that supplemental proceedings under Chapter 2 are not 

a prerequisite to suit by the creditor against the employer. Whether or 

not Chapter 2 is applicable in this situation is a matter not dealt with 

here. 

Of course, in addition to the remedy Section 723.161 provides to the 

ju~nt creditor, the court has the power to compel obedience to its 

orders through exercise of the contempt power. See Section 723.159 and 

Comment thereto. 
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§ 723.162. F~es of clerk 

723.162. (a) The :fee for filing an application for an earnings 

withholding order under subdi,ision (a) of Section 723.101 is two dol­

lars ($2). 

(b) The fee for filing an application and abstract under subdivi­

sion (b) of Section 723.101 is t"o dollars ($2) IJhen filed in a justice 

COQrt and fOQr dollars ($4) when filed in a superior or municipal court. 

(c) Except as provided in Section 72324, no other fee s may be 

charged under this chapter. 
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FINANCIAL CODE 

Financial Code Section 15406 (repealed) 

Sec. 12. Section 15406 of the Financial Code is repealed. 

Comment. Section 15406 is superseded by the provisions of Sections 

690.7 and 690.7-1/2 of the Code of Civil Procedure. See Section 690.7,and 

Comment thereto. 
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LABOR CODE 

Labor Code § 300 (amended) 

Sec. 13· Section 300 of the Labor Code is amended to read: 

300. (a) As used in this section the phrase "assignment of wages" 

includes the sale or assignment of, or giving of an order for wages or 

salary. 

(b) No assignment of ;-s?-·srief'-fsf' wages sf'·-salaf"Y ,earned or 

to be earned, sRaH-ee is valid unless all of the following conditions 

are satisfied 

(1) 8lieR The assignment is contained in a separate written instru­

ment, signed by the person by whom the sa~a wages Bf'-8a~a~i have been 

earned or are to be earned, and identifying specifically the transaction 

to uhich the assignment relates j-e!i8...:. 

fBi ~ Where slieR~ assignment ef1-s~-e~e~-f~wages-e~-sa~a~ 

is made by a married person, the written consent of the husband or wife 

of the person making i3lieS the assignment ef'-erief' is atta ched to i3lieR 

the assignment e~-erieFt-aRa ..:. 

fe1 - (3) Illiere SlieR the assignment eF-erieF-fsF-wages-ef'-8ele~ is 

made by a minor, the written consent of a parent or guardian of SlieR the 

minor is attached to 8lieli-erie~-"F the assignment t-a!i8. ..:. 

fai ill Tdhere aueh- the assignment ef-sf'-ereef'-fsF-wage8-SF-salal!Y 

is made by a person ;rho is un.."larried or who is an adult or who is both 

unmarried and adult, a =i tten statement by the person making slieli the 

assignment sF-erief' , setting forth such facts, is attached to or included 

in sliea the assignment eF-~~€Fj ..:. 

fe1 (5) No other assignment eF-erie~ exists in connection with 

the same t.ransaction or series of transactions and a ~'ri tten statement 

by the person making tilieS the assignment SF-erie? to -that effect; is 

attached ~~e~s to or included ~Fe~ai-aRR in the assignment. 

-128-



Labor Code § 300 

tf+ 1§l A copy of s~9k-ea ~ assignment e~-e~~ep and of the 

written statement provided for in s~e~~¥~6~ea-~~t-ae~eef paragraph (4) , 

authenticated by a notary public, 9sa!!-ka¥e-eeea is filed with the em­

ployer, accompanied by an itemized statement of the amount then due to 

the assignee t .!. 

ill ~pe¥!aea;-taat-et-s~ea-t~ee At the time the assignment is filed 

with the employer, no other assignment ep-e~ae~ for the payment of any 

wages e~-Ba!a~y of the employee is subject to payment ; and no attaeae9at 

~-!e¥y-eB-eKee~tfea earnings withholding order against safa his wages 

8F-sa!aFY is in force. 

AHy-¥a!!a-es8ig~eHt;-waea-fi!ea-fB-aee~aaee-wita-tAe-~Fe¥isieHS 

eeBtaiaea-Ae~eiB;-ssa!!-Aa¥e-~pieFity-witA-~es~eet-te-aHy-s~ese~aeHt!y 

f!lea-esB!gameat-eF-eFaeF-8F-s~ese~~eat-atteeAEeat-eF-!e¥y-eH-eKeeat!ea~ 

AHy-~~e~-ef-att&Faey-te-asBiga-&F-ee!leet-wages-e~-sala~y-saall-ee 

pe¥eeeele-a~-aay-time-ey-tae-makep-tkeFeef~ 

(c) A valid assignment of "age s in effect at the time an earnings 

withholding order is served suspends the operation of the earnings with­

holding order until after the end of the pay period during "hich the 

earnings withholding order is served. Thereafter the earnings withhold­

ing order has priority over the assignment. 

Re-as8igRmeBt-ef~-eF-epa9P-feF-~ag98-eF-8alaFy-sAell-e8-¥61ia-~les8 

at-tae-tim9-ef-ta9-eakiag-ta9~gef;-sa8R-wage8-eF-8alaFy-aa¥e-8eeE-ea~aea; 

IU£QQl':!;-f8F-tl<e-R9 eessiUes- ef -life-6R4.- tReE-eEly- te-tae-El,us9il- eF-El8FSeRs 

#wFRiak~BB-6~€R--Beee6si;~9s-eg-l~g9-e~F~@~~y~a~4-~RQE-eR~y-geF-~Be-ae~t 

Eeeaea-"te- fH.."FIisa-sOiell- BeeeBsi;!;~e B~- - YRaeF-aE.y-assigElI!eEt-ef~- e~- e .. ae .. 

fe .. -wages-eF-sala .. y-oI;e-se-ee .. Rea;-a-sam-Ee"t-te-eKeeea-5Q-EleF-eee;!;am-ef 

"ta8-assigReFle-wages-eF-sala .. y;-aEa-eet-;!;e-eKeeea-~5-EleF-eeE~am-ef-"tae 

eBsigReFls-wages-e .. -salaFy~-a~eE-oI;ae-sa8w~Eg-taa"t-sael<-weges-sp-ee!a .. y 
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aF8-8eee6saFy-~eF-~Re-SH~~6F~-e~-R~e-me~ReF,-fa~Rep,-e~eH8e,-eR~iaFe8 

ep-e~ReF-meBeeFe-ef-R~s-~am~iy,-Fes4a~Bg-iB-~RiB-B~ate-a8e-BH~~eF~ea 

~R-WReie-eF-~R-~aF~-eY-R~s-iaeeF,-SRaii-ee-eeiieet~eie-~Fem-~ke-as­

e~gB6F!s-9m~!eyeF-a~-~R9-t~Be-ef-eaeR-~aymeB~-~-sHeR-wegeB-eF-salaFY~ 

121 The employer BRa!l-ee is entitled to rely QPon the statements 

of fact in the written statement provided for in sHee~vis~eBs-ta+-aaa 

te+-ReFee~ paragraphs (4) and (5) of sQbdivision (b) , withoQt the nec­

essity of inquiring into the trQth thereof, and the employer shall in­

cur no liability whatsoever by reason of any payments made by him to 

an assignee under any assignment eF-eFaeF; in reliance upon the facts 

so stated. 

(e) An assignment of wages to be earned is revocable at any time 

by the maker thereof. Any pOl,er of attorney to assign or collect wages 

or salary is revocable at any time by the maker thereof. No revocation 

of such an assignment or power of attorney is effective as to the em­

ployer until he receives written notice of revocation from the maker. 

i!l No assignment of eF-eFae¥-~eF wages sf--salafY ~ earned or to 

be earned ~ BRa!i-Be is valid under any circwrnstances ; if the wages or 

salary earned or to be earned are paid under a plan for payment at a 

central place or places established under the provisions of Section 

204a e~-*R~s-eeae • 

~ This section skaii does not apply to deductions which the em­

ployer may be requested by the employee to make for the payment of life, 

retirement, disability or unemployment insurance premi urns, for the 

payment of taxes owing from the employee, for contribution to funds, 

-130-



Labor Code· § 3eO 

plans or systems providing for death, retirement, disability, une~ 

ployment, or other benefits, for the payment for goods or services 

furnished by the employer to the employee or his family at the re­

quest of the employee, or for charitable, educational, patriotic or 

similar purposes. 

Comment. Section 300 is amended to make the section consistent with 

the E!:Irnings Protection La" (Code Ci v. Proc. §§ 723.10 et seq.). 

Subdivision (a). Subdivision (a) simply makes clear that the shortened 

phrase "assignment of wages" continues prior la., as to the kind of instru­

ment dealt with in this section. 

Subdivision (b). Paragraphs (1) through (6) of subdivision (b) con­

tinue without substantive change provisions formerly contained in Section 

300. paragraph (7) of subdivision (b) continues without substantive change 

a provision formerly contained in Section 300 except that the former refer­

ence to the attachment or levy on execution against wages or salary is re­

placed by a reference to an earnings ~Tithholding order to conform to the 

procedure provided by the E!:Irnings Protection Law. 

Subdivision (c). Subdivision (c) clarifies the relationship between 

a valid prior wage assignment and a subsequently served earnings withholding 

order. v/here a wage assignment is in effect and an earnings withholding 

order is served, the employer shall not withhold pursuant to the order 

until after the end of the pay period during which the order uas served. 

Thus the wage assignment is in effect given an exclusive ~ for that 

pay period and the debtor is given an opportunity to put his affairs in 

order. SUch action may include revoking the wage assigmnent as totlllE!!n'ned 
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wages pursuant to subdivision (e). Even where the debtor revokes the wage 

assignment prior to the end of the pay period (but after receipt of an 

earnings withholding order), the operation of the order is suspended until 

after the current pay period. Hence, the debtor is afforded an opportunity 

to retain his unearned wages for the current pay period only. After such 

moratorium, the earnings withholding order has a priority over the assignment 

if the latter remains in effect. The unlimited preference formerly given to an 

assignment of unearned wages or salary is not continued because this preference 

would permit a judgment debtor to give preference to one creditor and to defeat 

the claims of other creditors who seek to collect. on their judgments under the 

Earnings Protection Law. 

Subdivision (d). Subdivision (d) continues without substantive change 

a provision formerly found in Sect.ion 300. 

Subdivision (e). The first sentence of subdivision (e) which makes an 

assignment of unearned wages or salary revocable at any time by the maker 

thereof, replaces the former provision of Section 300 which invalidated an 

assignment of wages or salary unless such wages were earned or the as::1gnment 

was for necessities or for support. This provision also restricted the amount 

of unearned wages or salary that could be assigned. Although there are no 

limits on the amount of wages or salary that now can be assigned, subdivision (e) 

will permit the person making the assignment of wages or salary to be earned 

to revoke the assignment at any time. Thus, where an assignment becomes too 

-132-



La bo r Code § 300 

onerous, especially after service of an earnings withholding order, such 

assignment may be revoked. The delayed preference given the earnings 

withholding order under subdivision (c) will generally require persons having 

judgments, including support orders, to use the procedure proVided in the 

Earnings Protection Law--rather than Section 300--to enforce their judgments, 

but it avoids conflict between wage assignments and orders issued pursuant 

to the Earnings Protection La". 

Subdivisions (f) and (g). Subdivisions (f) and (g) continue without 

substantive change provisions formerly contained in Section 300. Other 

statutes may authorize deductions from employees' wages or salary without 

compliance with this section. E.g., Govt. Code §§ 1158, 12420, 13922, 20135. 

It should be noted that the inapplicability of Section 300 to the deductions 

referred to in subdivision (g) means not only that compliance with the 

formalities provided in Section 300 is not required but also that Section 

300 provides no special preferences for such deductions. 
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OPERATIVE DATE 

Sec. :~. This act becomes operative on July 1, 1973. but the 

Department of Industrial Relations and the Judicial Council may, 

prior to that date, do whatever is necessary so that this act may 

go into effect on July 1, 1973. The Department of Industrial Relations 

shall publish the earnings withholding tables and informational pamph­

lets referred to in Section 723.128 before July I, 1973. The Judicial 

Council shall prescribe by rule the necessary forms as required by 

Section 723.120 before July 1, 1973. 
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