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Memorandum T1-61

Subject: Study 36.43 - Condemnation (Open Space Acquisition)
SUMMARY

The Commission has indlcated approval of the concept that cities and
counties have the power of eminent dommin to acguire open space or open area
but has directed the staff to redraft the proposed provisions with limitations
on wvhat constitutes open space. Attached as Exhiblt I are the provisions

redrafted and with comments.

ANALYSIS

At the July 1971 meeting, the Commission tentatively approved the following
general scheme for acquisition of open space or open area by cities and
counties through their eminent domain power:

(1) Citles and counties should be granted the power of eminent domain
to acquire open space.

(2) Some restriction on the property that can be condemned under open
space authority needs to be specified.

(3) IFf open space is disposed of, equivalent property should be
substituted within one year.

Grant of the eminent domain power {Section 6953}. Cities and counties

already have the power L0 acquire open space or cpen area by means other than
eminent domain. See Sectlon 6953 (attached as part of Exhibit II). The staff
draft wourld add condemnation to the means of acquisition listed.in that
section. Conforming changes would be made in Sections 6950 and 6952. See

Exhibit I.



Restrictions on condemnation of open space property (Section 6955). In

order to assure that condemnation of open space property is for a predominantly
public purpose, and not to enhance the present or potential value of ebutting
or surrcunding private property {as the definition contained in Section 6954
might indicate), the staff has drafted a new Section 6955 (Exhibit I).

Section 6955 merely reiterates the rule already present in Section 65566
(Exhibit III) that any acquisition of open space property by a city or county
must be in conformance with the local open space plan for that city or county.
Under such a local open spasce plan, only land that is a wildlife hablitat,
watershed, scenic, recreational, agricultural, or encompasses natural resources
qualifies as open space land. See Section 65560,

It 1s the staff's feeling that this limitation is an important one, and
should apply to any open space scquisition by a ¢ity or county, and not merely
to acquisitions through the eminent domsin power. Section 6955 has been
drafted accordingly. This 1s the effect, in any cese, of Section 65566.

Replacing diverted property. (Section 6956). The staff has redrafted

proposed Section 6956 (Exhibit I) to eliminate some of the surplussage found in
the comparable federal provision. The section basically requires property
diverted from copen space use to be replaced by property of substantially
equivalent usefulness and leocecation.

Enforcement of this limitation on diverslon of open space property should
be relatively simple. ZEnforcement may be by the residents of the clty or
county either through political pressure or the courts {civil writs). The
trust fund device has been retsined as an ald for enforcement..

A more specific enforcement provision could be drafied. Exhibit IV (attached)

is 8 copy of Assembly Bill 1981, relating to replacement of public parklasnds when
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acquired by rublic entities for nonpark.purposes. This bill has pacsed the
Assembly and has received the approval of the policy committee in the Senate.
Hote particularly proposed Section 5400 which contains specific enforcement
mechanisms. A comparable provision adapted for use in the open space
provisions would read as follows:
( ) Property may be diveried from use &s open space or open
area pursuant to subdivision (a) only after public notice and

hearing. Any resident of the entity diverting such property may
bring an action in the superior court of the county in which the

property is located to determine whether its diversion or replacement

complies with the requirements of this chapter..

Comment. Subdivision ( ) of Section 6956 provides enforcement
mechaniems to assure that property diverted from use as open space or
open area is only diverted in accordance with the local open space plan
(Section 65566), and is replaced by substantially equivalent property in

accordance with the local open space plan (Section 6955). Subdivision ( ) is

based on compareble enforcement mechanisms in Public Resources Code
Section 5406 relating to replacement of public park lands.

Respectfully submitted,

Nathaniel Sterling
Iegal Counsel



Memorandum 71-61
EXHIBIT I
GOVERNMENT CODE §§ 6950-6956

Staff Draft September 1971

ACQUISITION OF PROPERTY BY COUNTY OR CITY
FOR OPEN SPACE

Sec. . The heading for Chapter 12 (commencing with Section 6950)
of Division 7 of Title 1 of the Government Code is amended to read:
Chapter 12. Purehsse-of-Interesis-and-Righig-in~-Real

Premerty Acquisition of FProperty for Open Space




Government Code § 6950 (amended)

gec. . Section 6950 of the CGovernment Code is amended to read:
6950. It is the intent of the Legislature in enacting this chapter
to provide a means whereby any county or city may acquire, by purchase,

gift, grant, bequest, devise, lease , condemnation or otherwlse, and

through the expenditure of public funds, the fee or any lesser interest or
right in real property in order to preserve, through limitation of their
future use, open spaces and areas for public use and enjoyment.

Comment. See Comment to Section 6953.



Government Code § 6952 *(amended)

Sec. . Section 6952 of the Government Code iz amended to read:

6952. The Legislature hereby declares that it is necessary for sound
and proper urban and metropolitan development, and in the public interest
of the people of this State for any county or city to expend or asdvance
public funds for, or to accept by, purchase, gift, grant, bequest, devlse,

lease , condemnation or otherwise, the fee or any lesser interest or right

in real property to acquire, malntaln, improve, protect, limit the future
use of or otherwise conserve open spaces and areas within their respective

Jurisdictions.

Comment. See Comment to Section 6953.



Government Code § 6953 (amended)

Sec. . Bection 6953 of the Government Code is amended to read:

6953. The Leglslature further declsres that the acquisition of
interests or rights in real property for the preservation of cpen spaces
anpd areas constitutes a public purpose for vwhich public funds w8y be expended
or advanced, and that any county or city may acquire, by purchase, gift,

grant, bequest, devise, lease , condemnation or otherwise, the fee or any

lesser interest, development right, easement, covernant or other contractual
right necessary to achleve the purposes of this chapter. Any county or
city may also acqguire the fee to any property for the purpose of conveying
or leasing said property back to its original owner or other person under
such covenante or other contrsctual arrangements as will limit the future
use of the property in accordance with the purposes of this chapter.
Comment. Section 6953 is amended to make clear that a city or county may
exerclse the power of emipent domein to acquire property for open space use under
this chapter. The former law was unclear, but condemnstion for open space

probably was not authorized. Compare Note, Property Texation of Agricultural and

Open Space Iand, 8 Harvard J. legis. 158 text at n.l (1970) (implying that

condemnation was suthorized) with Ops. Cal. Legis. Counsel (Oct. 2k, 1969) (con-
cluding thet condemnation was not authorized). Compare Pub. Res. Code §§ 5540,
5541 (authorizing condemmation by regional park district for "natural areas"
and "ecological and open space preserves").
The power of eminent domain provided in Section 6953 will facilitate
compliance with Section 65564 {requiring local open space plans to incorporate
=l



an "action program" consisting of specific programs the city or county intends
to pursue in implementing its open space plan). See also Sections 25350.5 and
37350.5 (power of cities and counties to condemn to carry out city and county
functions). The power of eminent domain will also provide a means to coupel
open space preservation where zoning fails. See Section 65912 {open space
zoning may not be used to take or damage property for public use without
payment of Jjust compensation).

For limitations on the right to acquire property under this chapter,
see Section 6955,



Govermment Code § 6955 (added)

Sec. . Section 6955 is mdded to the Covernment Code, to read:
6955. Property may be acquired under this chapter only if its
aequisition is consistent with the local open space plan adopted by the city

or county pursuant to Section 65563.

Comment. Section 6955 makes clear that cities and counties may acquizx
open space Or open ares only if such acquisition is consistent with the loeal
open space plan adopted pursuant to Section 65563 (requiring every city snd
county to prepare and adopt, by June 30, 1972, & local open space plan for the
comprehensive and long-range preservation and conservation of open space larmd
within its jurisdiction). Section 6955 is thus merely a specific application
of Section 65566 (requiring all acquisitions of open space land to be consistent
with the local open space plan}. See also Section 65567 (prohibiting issuance
of building permits, approval of subdivision maps, or sdoption of open space
zoning ordinances unless consistent with the local open space plan).

Section 6955 parallels Section 65910 {requiring cities and counties to
adopt open space zoning ordinances consistent with the local open space plan
by Jamuary 1, 1973). By providing that, when open space is acquired by purchese,
condemnation, or otherwise, the scquisition mmst alsc be consistent with the
local open space plan, Section 6955 recognizes that acquisition of property is

an alternative to open space zoning.
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Government Code § 6956 (added)

Sec. . Bection 6956 is added to the Government Code, to read:

6956. (a) Property diverted by a city or county from use as open
space Oor open area st be replaced within a reasonable time, not exceeding
one year. Any replacement property, whether substituted or received in
exchange, mist be of substantially equivalent usefulness and location for
permanent cpen space or open area as the property it replaces and mst
be held subject to all the provisions of this chapter. Any money recelved for
property diverted from use as open space or open area must be held in a trust
fund to be used only to acquire other open space or open area subject to the
provisions of this chapter.

(b) This section applies only to property acguired under this
chapter after June 30, 197L.

(c) This section does not apply where property or a right or interest
therein is conveyed or otherwise subjected to uses that are compatible
with its character as open space or open area and that do not significantly
adversely affect such character.

Comment. When open space or open area is dlverted to other use, Section
6596 requires that substantially eguivalent property be acquired for open space
or open area. The equivalent property may be acquired, for example, in exchange
for the diverted property, by purchase with the money received from its sale or
lease, or {if the city or county uses the open space or cpen area for its own

public project} by public funds available for the project.
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It should be noted that the restriction contained in Section 6956 is not
the ooly restriction upon disposal of open space property by citiles and
counties. Section 65566 requires that acquisition, disposition, restriction,
or regulation of open space property be in accordance with the local open
space plan. This requirement applies to property acquired for open space
under this chapter or under any other provision of law.

Subdivision (a). Subdivision (a) of Section 6956, which requires sub-

stitution of equivalent property, adopts the substance of the limitation found in
42 y.8.C. § 1500¢ (limitation on conversion of open Bpace to another use if
federal assistance used to acquire the open space). BSee also the 1970

Cumulative State Legislative Program {1969) of the Advisory Commission on

Intergovernmental Relations, containing suggested state legislation including
this same limitation. For a somewhat comparable provision, see Pub. Res. Code

§ 5096.27 (property acquired by local entity with state grant under Cameron-
Unruh Beach, Park, Recreational, and Historical Facilities Bond Act of 1964

to be used only for purpose for which state grant funds requested unless otherwise
permitted by specific act of the Legislature). Compare Pub. Res. Code § 5540
{authorization by voters or by act of Legislature required for conveyance of
property used for park purposes by regional park district).

Subdivision {b). The requirements of subdivision (a) apply only to open

space property acqguired after the time cities and countles have been granted
the power of eminent domain to acquire open space. Nonetheless, the requirements
apply not only to open space acgquired by eminent domain but also to such

property acquired by any other method.
-



Subdivision {¢). The requirements of subdivision (a) do not affect the

right of cities and counties to convey or lease Open space property, or a

right or interest therein, under such covenants or other contractual arrangements
as will limit its future use in accordance with the provisions of this chapter.
See Section 6953. Subdivision (¢) permits improvements in the open space area
that do not significantly adversely affect its usefulness as open space. If,
however, the improvement significantly adversely affects the usefulness of the

open space area as open space, subdivision (a) is applicable.



¥emo 71-61 EXHIBIT I1I

STATW(BIAMCRITIE!‘ CITY (R COUNTY TO AOQUIRE OPEN SPACE
Chapter 12

PURCHASE OF INTERESTS AND RIGHTS IN
REAL PROPERTY
6350. Legislative intent; preservation of open spaces for puklic use and
cnjoyment.
€951. Spread of urban development; scenie or esthetic value of open
areas and spaces,
6952. Legislative declaration; expenditure of public funds.
6853. Legislative declaration; public purpose.
6854, Definitioas. ‘

Chapter 12 was added by Stats.1959, ¢. 1658, p. 4085, § 1. -

§ 6950, Legislative intent; preservation of upen spaces for public
use and enjoymeat. It is the intent of the Legislature in enacting this
chapter to provide a means whereby any county or city may acquire,
by purchase, gift, grant, bequest, devise,.lease or otherwise, and
ihrough the expenditure of public funds, the fee or any lesser interest
or right in real property in order to preserve, through limitation of
their future use, cpen spaces and areas for public use and enjoyment.
{Added Sta1s.1959, c. 1658, p. 4035, § 1.3

§ 6551, Spread of urban development; scenic or esthetic value of
open areas and spaces. The Legislature finds that the rapid growth
acd sgread of urban development is encroaching upon, oc eliiminating,
many Open areas and speces of varied size and character, including
many bavingz significant scenic or esthetic values, which areas and
smaces if preserved ana maintained in their present open state would
ccrstitute important physical, social, esthetic or econsmnic assets to
existing or impending urban and metropolitar developnient.  (Added
Stats.1959, c. 1655, p. 4035, £ 1.}

§ 69D52. 1iLegislative declaration; expenditure of public funds.
The Legisiature hereby declares that it is necessary for sound and
proper urban and metropolitan development, and in the public interest
of the people of this State for any county or city to expend or advance
public funds for, or to accept oy, purchase, gift; grant, bequest, devise,
lease or otherwise, the fee or any lesser interest or right in real prop-
erty to acquire, maintain, improve, protect, limit the future use of or
otherwise conserve open spaces and areas within their respective juris-
dictions: (Added Stats.1939, c. 1658, p. 4033, § 1.)




§ 6953. Legislative declaration; publie purpose. The Legislature
further declares that the acquisition of interects or rights in real prop-
erty far the preservation of open spaces and areas constitutes a public
purposa for which public funds may be expended or advanced, and that
any county or gity may agquire, by purchase, gift, grant, bequest, de-
vise, lease pr otherwise, the fee or any lesser interest, development
right, easement, covenant or ctier contractual right necessary to
achieve the purposes of this chapter. Any county o city may also
- aequire the fee 16 any preperty for the purpose of conveying or leas-
ing said property back to its original owner or other person under
such covenants or other contraciual arrangements as will limit the
future use of the property in accordancve with the purposes of this
chapter. (Added Stais.1959, c. 1658, p. 4035, 1 1))

§ 59’54. Definitions. For the purposes of this chagter an “open
Space” or “open areg" i3 sny space or area characterized by {1) great
natural scenic beauty or (23 whose existing openness, natural condi.
tion, or present state of use, if retained, would enhance the present or
potentlal valae of abutting or surrounding urban development, or would
maniain or enhance the conservation of natural or scenic resources
(Added Stats.2855, o, 1638 p. 41136, 5 1) .




Memorandum 71-61
EXHIBIT II1

ARTICLE 10.5. OPEN-ZBPACE LANDS [NEW]

G3580. Definitions.
65581, Legislative finding snd deciaration.
65662, Intent of legistature.
65563. Preparatioo and adoption of local plan.
G556+, Actlon program.
65645,  Blank.
e5566. Cobsjstency of action with Jocal plan.
83567. Cousistency of proposed construction, subdivision or ordinance with loca
plan. :
66568, Partal tovelidity.
Articie 105 added by Sinis J970, . 15348, p. —, § 25,
§ 65580. Dajinitlons

As ased 1o this artleie and Article 4 (conunencing with Seetion 850703 «f Chapter
4, Tile 7, unlexs otherwise apparent from the coolext, the fellowlng definiiions
shall apply:

{wi “Agricoitueal land™ means land actively u=ed far the purpese of prodecing o
agricultaral commodity for cosuneresal purpa~es. Land may be cousiderpd to be
“adtively usdd” notwithstanding the facr that in e orurse of gieod agriculteras
picctive it fa permittad to lie Wle for & period up Lo one Foar. )

iy "Locak open-space plun” ly the opep-space element of 4 founry or chvy gen-
eral plan adopted by the boerd o coonell.

e “Nabimi resonibic iand™ is land deemed Dy the legislative body fo possess or
LDomDitss sabirut resourony, the nse or recovery of which can best be reallzed by
restriening the wae of the land ax provided Wy this chapter.

Wy “Oper-apace land™ is Auy purcal or arog of land or water which is exentlally
apbnpPoved pld devoled o a0 OpER Space dse s uwirein defined, end winck is desig-
puted oa o loegl, reglonal or state open-apace plen us any of the folluwing:

3 Nararul resouce lawd, s doflned herein

{2} Agricuiioral tand, s defined horeln

(3} Reereation land, vs delined bercin

(#) Beepte jand, an defineg herem

o Watersbied or ground water recharge land, as defined hereln

(&% Widllfe habltal, as defined herwin.

ey “Opek-space use” meads he use of land for (1) publlie recrestion, (2) enjoy-
snent of seenic beauty, (3 conservation or use of natural resources, or (4} production

2 fool or fiber. .

-
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() “Hecreational land™ isl any uarek of land or weter designgted on the simte, or
any reglonal or local open-space plan as open-space land and which is actively used
et;:r recreatlon purposes and open to the public for such purposes with or without

arge.

{g} Secenle iend is land designated on the local open-apsace plan, as open-space
jand which possesses cutstanding scenle gualities worthy of preservation.

(h) “Watershed or ground water recharge land” 13 land designated on the state or
an¥ reglonal or local open-space plan ws open-spsce land which I8 1mpertant to the
Btate Lo order to maintain the quintity and quality of water neccasary to the people
of the state or any part thereol. .

) “Wildlife habitet” is any land or water area deaignated on the state or any
reglonal or local openspace plan as oped-space land which s onusaally valuabie or
necessaty fo the preservation or enbancement of the wildlife resources of the state.
(Added by State.1970, c. 1580, p. — § 13)

Litrary Refarencss
W and Phrases (Perm.Ed.)

§ 6£5561. Leglsintive findiag and daclaration .
.The Legisiature finds snd declares au foilows: :

{a) That the preservation of open-spuce lund, ax defined 12 this article, is neces-
sary not only for the malntenance of the economy of the state, but also for the sw
surance of ithe continved avallabilley of land for the production of food and fiber,
for the enjoyment of eccnle beapty, for reereation and for the use of natarsl re-
BOUICEE. )

{b} That discouraging premature spd unnecessary coiversion of open-space land to
urban Mscs is 4 mattor of pablie Interest apd will be of benefit to urhan dwellers
because it will dlscovrage noncontiguons development patterna which unnecessarily
nereass the costs of cormmnnity seevices fo community realdents

{c) That the acticipated lucrease in the population of the state demands that
citied, counties, and rhe atate ag ke esriiosr possibl date make definite plans for
the prexeevatien of valvable open-space lund and take positive action to carry out
uch plaus by the adoption and steiet ndmintstration of laws, ordinanses, niles and
reglatlons as antrorized by this chapter or by other appropriate methods,

td) That in order 1o asrure that the Interests of all Its people are met in the order
Iy growrlh and development of the state aod the preservation and conservation of
ita resources, Io s necessary to provide for the develapment by the stare, regional
ngencies, countics amd citles, including cherter cities, of statewlide coordinated plans
1oz the conservation wnd poeservation of open-space fands. '

() That for these reasons thls article 38 nepwssary for the prowotion of the gen-
erel wellare wiid for the protection of the public interest in open-space land
{Added hy StatedST0, ¢ 1000, B ——, $ 15)

§ 65562 intent of lepisiature

It §= the latent of the Legisleonee in canavting this article:

{a) To ussure that clthes and counties mtognise that spen-space land is a limited
aod valuable resource which must be conserved wherever possibla.

3 ]
. T A Cwill proepace sRd carty onc open-Epace

by To assate that every ity aud coumty w Hi propace aRd : :
plans which, plong with sfuie and reglohdl dpeB-xpace pians, will accompiish the ob-
Jortives of 4 comPTeheidve GpeL-APACE PRGEFAT,
(Added by Stats JOT0, & 1506, p. -—, § 315

§ 65583. Praparation and adgoptlon of local plan

Evers city and county shall, iy June 30, 1072, prepare and adopt & lucal_open-
space plan for the compryienpsive and long-range nrescrvation and conservation of
openspace Jand within ity Jurisdiction.
{Adided by 8tars.1970, ¢ 1500, p. ——, § 15.)

' Mﬂ'npen-@l. ’m;aoeum slsting of apecitle
Every local ¢ pian shall contein an actlon program con o

progra:ﬁ which the legislative body inlends to pursue in implementing It open-

space plan.

{Added by Statsl70, c. 180, p. —, § 15)

§ 65585. Blank

§ 85566. Comisteacy of action with local plan erent thoreln
action by a county or clty by which cpen-apice lapd or any inte e

is ::ﬁ’ul:ed or disposed of or its vee restricted or regulated, whether or not pursoant

to this part, must be conslstent with the local open-space plac.

tAdded by Btats.1970, ¢, 1580, p. — § 15}

- 2-



I 65587. Couslstency af proposed coastruction, subdivision or ordinmace with Jocal
plan -

No bulldlng permit may be issued, no subdlvision map approved, and no open-
space zoning ordinance adopted, unicss the proposcd construction, subdivision or ox-
dinance is confatent with the locn) open-space plan.

{Added by Stats. 1870, ¢, 1590, p. —, § 14.)

§ 65568. Partial isvalidity

It any provislon of this article or the applicatlon thercof o aAny person [z held
invalid, the remainder of the article and the application of such provision to other
persons aball not be affected tbereby.
(Added by Btats.1970, c. 1500, p. —, § 15}

GH&PT£H 4. ZONING REGULATIONS

Artiols ' ' Section
4, OpanBSpabe Zoming [New) ________.. e e m e o e e e 5910

ARTICLE 1. GEXERAL PROYIBIONS

Law Review Commuenty
HH?& ¢ Varianoes. mu) 8 Bo.CalL.R.

§ 65800. Purposs

It iz the purpose of this chapter to provide for the adaption and administration
of soning laws, ordinances, rules and regulationsz by conntics and citles, g weil
a3 to lmplenent such peneral plap as may be i effoet in any such county or city.
Except as provided in Article 4 {(commeocing with Bectlon 65210} of this chapter,
the Legislatore declaves that ik enaeting this chapter it s its intentlon to provide
only & minimum of Ihwitatior in order that counties nnd cltivs may ¢xercize the
naximum degres of control over ioeal xoning mattoers,
{Amended by Btats. 1970, . 1500, p, —, § 10.}

ARTICLE 4. OFEN-BPACE ZONING [NEW])
Sec.
€30H).  Adoptied of ordinunas.
63911, Yauriaweea
63912 Leglslative finding and declaration.

Article § odded by Stuts 1870, ¢ JEN pp ——, § 16,

§ 633:0. Adaption of ordinance

Gubry ity oF eonnry by Janaacey 1, 1953, shail adopt an opep-space soning enii-
Banse couststenl wirh o lotal opeo-space plin adupted purszant to Article 0.5 feom-
mencing witl Seclion G} of Cliapier 3 of this titlhe.
(Added by 8tais 1970, ¢ 10500, p. —, § 16.}

1 6501). Wvaritances

Yamaness feotn the erme of an open-spaee zonping ordinance shall be grapted
anly when, beciuse of special clrenmsianees applicaide to rthe property, including
size, shape, pogranly, Wwatlon or surrcundings, the atriel application of the zon-
ing ondingnee deprives wael property of privileges enjuyed by other proerty In the
vicinkty antd upder rdentiall zoning classification.

Any varianee pranted shall be soljeet 10 sach eondirions as will agxare that the
adiustment thereby avtherized shall not tonstiute w grant of special privileges in-
consistent witki the Umitations upon other properties in the vicinity and zone in
whieh sueh Proporty 1= sitaared.

This section shall be literatly snd strictly interpreted and enforeed se us to pro-
tect the interest of the publie in the orderly growth and development of eities and
counties and In the preacrvation and eonservation of open-spree lands.

(Added by Stat=< 1870, ¢, 1500, p. -—, § 18)

$ 65312, kagisiative tiading and declaration

The Legistature herchy finds and deciares that thix artlele is not intended, and
shall not B¢ eonstrusd, as Authorizing (he city or the county o exercise it power
to adupt, smead or tepead 4 opei-spaen woning ordinance in a manner which will
take or demage private property fur peblic use withont the payment of Jost oo
pensatlon therefor. This seetion s 1sa intended @ inerease or dorreaxe the rights
of apy awner of property under the Constitntion «f the State of Californja or of
the United@ Stares
{Added by Statw, 1970, ¢ 1500, p. . & 1)

“3-



Memorandum T1-61
EXHIEBIT IV

AMENXDED IN SENATE JULY 71

CALIFORMIA LEGISLATURE-—1871 REGULAR SESSION

ASSEMBLY BILL ' No. 1981

Introduced by Asgemblyman Bieroty '
{Cosuthor: Senator Lagomarsine)

April 13, 1971

REFERRED 1‘0 COMMITTEE OX NATURAL RESOURCES AND CONSERVLITION

An acl to add Chapter 2.5 {commenging wilh Srction 5400)
to Division § of the Public Resorirces Code, and lo repeal
Seelion 1037 of the Streefs and Highways Code, relnting
to acquisition of property. for park purposcs.

_ ‘ LEGIRLATIVR COUNFEL'S DIGERT

AR 1981, as amended, Sieroty (N.R. & Cohi. ). Public parks.

Adde Ch. 2.5 (eommencing with See. 54003, Div. 5, P.R.C.; repeals’

- Bee, 3.7, 8 & B.C

Prohibits nequisition by eity, ety and county, ecounty, state ngency,
public district, or public utility of real property used as & public park
for use for any nonpark purpose tuless cOmpensation or land, or bath,
determined as specified, §a paid to eperating entity 1o ennble aequisi-
tion and dewlomuent of substitute park land and facilities. Specifies
t}'ztl: previsivns de tot apply to aaqu.s'h:m of reg] property or interest
in real property for eonstruction vr maintenance of underground util-
ity services or to publie utility acquiring sueh real property for pur.
pose of providing services to publie park if aunderground services or
facitities are not feasible or ns a waterway if it is deterinined that surh
watarwuy would preserve or enhance-the recreativual or aesthetic
values of the park. Requires operating entity to acquire and develop
such substitute park land aod facilities or, if less than 10 percent, but,
not mare than 3 seres, of existing park land and facilities are acquired,
allows opersting entity to impreve soell unaequired portion and use
fundx or lend and funds received for this purpose.

Authorizes sequiring entity and the operating entity to enter into
un dgreement us to mmphanee with preseribed requirements in deter-
mining amoutit of comprusation or land, or both. Requires public hear-
ing before such wn agreement is entered into, exeept where iess than -
10 pereent of tatal aren of state park is acqmred Provides for bring-
ing of action’ for determination by superior court of whether such
zpreement complies with the specified requirements. Provides for sub-




AB 1581 2.

wisslon of propossis far compensation or luud, or both te seperior court
where ihe entities are anuble to reach an sgrecment,

Pormita operating entity to change Ineation or eharacter of cubsti-
tute park land, sas speeified.

Provides that fallure of public entity ar ity to comply with shove
provisions does not affect validity of aequisition,

Deletes provisions whivhi provide compensatiom for park property
eondemived for stute highwuy purposes to be based on fair juarket
vabie, plus improvements, and which perinit agreemem», where eew-
nomiealfy feasible for substitute facilities,

lurt*——--}i.qt.nh, Approprintion—No; Fiseal Copimittee—7Yes,

The peaple of the State of California do cnoct as follows:

Secriox 1. Chapter 25 {commencing with Bection 5400)
i added to Division 5 of the Publk: Rewsurees Code, to read:

Crarmex 2.5, Preszpvation oF Pumiac Papks

5400, This chapter shall be known as the Public Park Pres.
ervation Act of 1971, .

5400.5. As used in this chapter “public park’' “includes
enly a perk operated by a piblic ageney.
14 5300.6. As used in this chepter ‘‘operating entity’’ meuns
11  the entity owning the park land and the facilities thereon,
12 5401. No vity, vity and vounty, county, poblic distriel, or
13 agoney of the state, including any division, department or
14 agency of the state government, or publie utility, shall acquire
13 (by purchase, exchange, condemnation, or otherwise) any real
16 property, whieh property is in use as a public park at the
17 time of such acquisition, for the purpose of utilizing sucli prop-
18 erty for any nonpark purpose, cnless the acguiring sutiiy pays
18 or transfers to the legislative body of the entity operating the
20 purk sufficient ecompensation or land, or both, as regquired by
21  the provisions of thix chapter to enable the operating entity to
22 replace the parck lund and the facilities thereon.
24 02, The provivions of this chapter shall not apply to the
24 neyuisition of real property or any interest in real proceriy
2% for the vonstruction or mainietznce of underpround urility
26 servives.
27 5403. The provisions of this chapter shell not apply to &
28  puoblic utility, whether privately or publicly owned, amjuirmg
2% real property or an interest i ree! property for the purpose
30 of providing services to the public park, if it is not feasible to
41 place the utility services or facility undergzround.
k4 5463.5. The prtwmom of this dmpter shall not appiy tau
33 public ntiiity, whether privately or publicly owaed, megniring
34 real property or uny interest in real properiy as a wilerway
353  provided, that the legislative body of the operating entity
36 determines by & wajority vole that such waterway wonld pre-
37 serve or enhanee the reereational or aesthwtic valaes of the
38 park

1040 w3 O Sk B0 P
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5404, T the cvent that the park oot and fechiiles are ae
guiredd, the operatioy vntity shadl arquive substitere park Lasd
and fardities. ¥ bowever, less than W perceat of the park
fanil, but not move than three neres. is weqaieed, the operating
sntity may, instwad of aegairing substitute park land and fa.
eilities, wmprove the suaegaired portion of the pack land aad
Taribitier, using the funds reenived for thx porpose, after habil-
ing a public hearing on the matter and wpon a mwajority rote
of its [exisiative hody.

3405, TUnless the provisions of Seetion 34072 are appli-
wable, the amount of compensation or lund, ar beth, required
by this chapter for the taking of the park tand and faciiities
shall be eguul to one of the following:

{g) The cost of acanirving substitute park land of compa-
ruble characterietivs and of substantiaily equal size located in
an area wideh wonld aliow for use of the substitute pack lund
and fueiliticz by zenerally the same persons who used he
existing park land snd faciiriies, and the eost of acyuiring
subsritute facilities of the same type snd namber, plus the
cost of development of such sabstitute park land, includicg
the placing of sech substitute facilities thereon.

(b} Sabstitare park land of comparable characteristics and
of sobstantially egual size lovated in an area which would al-
low for use of the substitute park !land by generaily the same
persons who used the existing park Lund, and the cost of ac-
giniring substitute facilities of the sanme type amd pumber, plus
the cost of development of sach substitute park land, nclading
the placing of snch substitute Lacilities thereon.

{e) Any combination of sabstitute park innd and compensa-
{16 in an amount sufffeient to provide substitute patk land of
vompnrable ehavacteristics and of substantially esqual size lo-
caied in an grea whick would allow for nse of the substitnie
purk lumd and facilities by generaily the sume persans who
used the existing pack bind sid factlittes, and to provide sub.
stiture facilities of the same type and nwmber, plus the eost
of development of sueh substitute park land, including the
phacing of seeh sabstitute facilities thereon,

B4t Upou veeetving an offer of compensation or land, or
kot from the aequiring entity for the acquisition of the purk,
the legislative body of the operating entity may enter into
an agreewent with the acquiring enfity to the effect that the
acgaiving entity has complied with the requirenwents of See.
tion 3403 or Section 54072 ip determining the amount of
corapensation or land, or both. Such agreement may he entered
o enly after a publie kearing, exvept where kesss than 10 per-
cent of the total gres of & state park is acquired, in which
ense the operating entity shall follow the protedure it adopts
for sech purposes, Due notice of the publiv hearing shail be
nasted nt the park being acrquired. Any resident of the operst-
iz entity may bring an action in the superior court of the
entizty in which the park 8 jocated for determination of
whether such agreenient compiies with the requirewents of
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Mection A0 cr Rection 3460520 B onn o suach agrecnsent has
been entered inre within six mentls after the rereipt of sk
affer, either pariy may sulnait o proposed Yor compensition or
Euned, or both, 1o thoe superior vourt of 1he cowsty in whic the
sk fo be avguited 35 Kaated for the determiiiion of proper
vonnpensation. The caprr by reject any sach prenoss! as not
meeting the reguivnents of Section 3405 or Neelion 516752
The sourt may approve vy one proposcd a5 mecting sucel re.
Ao eTs.

7, Unless improvement of @i unacquived portion of the
merk Lind snd fucilities s undertaken pursuant to Seetion
a4, wll foieds, or land and funds peceived by the operating
elitity shall besused 0 obtan or provide sabstitute park tand
sned facilitien iy seeordance with the provisions of Necticn
3071 or Seetion 3407.2,

ME6T.1. Sach substitnte park land and facilitios shall be of
cumparable charneteristies and of substantially egqual size lo-
cated in an area which would allow for nse of the substitute
mirk tand and facilities by penerally the sume persons who
used the aequired park land and facilitiss. However, the uper-
atizer entity, after halding o public hearing, with due notice
prosted #t the park being scequired, and after finding on the
basiy of evideurr submited ut such hesring that there are
vompelling reascns for acguiring a substitate park of a differ-
ent churaeter, ey, unon the recommendution of the park
cominission o if neue exists, upon the recommendstion of the
sdminisirative department, unit or agency charged with e
respangibility for the muinfennpee and operation of the park
(nud and facilities, nnd by a three-fourths vote of iy legis.
tative body, vrovided it is otherwise legaliy permissible to do
so, ehunge the geners] eharacter of the substitoie park lund
and focilities,

34072, 'Phe snerating entity, after holding u public hear.
ing, with due notiee posted at the park belnp aeguired, and
aftor Bnding on ihe basiz of evidence submitied ut such hear-
inw that there ars compelling ressons for sequiring a subetitate
park in another general location, may, upon the recommnenda.
tion of the park cepnpisson or if none exists, apen the recon-
mendation of the administrative department, anit or ageocy
chareed with the responsibifity for the maintenance snd opera-
tien of the park lund snd faecilivies, and by a three-fourthy
vote of its legislutive body, provided it ix otherwise legally
permissible to do 5o, change the general location of the suh.
statute park Tand and fachities, '

‘B the legislative bady vetes 10 change the genera? loeation
of the sabstiiate pork land and faeilities, the amount of come
pesation or land, or both, for the tuking of the park laoul
and facilitiey shall be determined on the basis of the fuir
market value of the property takeu, considering all the usws
for whish it is available and adaptable resardless of ity dedi-
catio to park purposes, pius the vadpe of any and all e
provements eonstracted therean.
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5408, Failure of any public eatity or public utiiie to
comply with any provisien of this chapter shail not affecr the
vulidity of an avquisition by sueh enfity o atitity

540G, Nothing in this chapter shall s tself e eonst el
to autharize the gse of eninent domarn, or to defie moere
sary wse, or to authorize, in itself) the taking of property not
the subject of eminent domain, The provisions of this chapter
shyall apply only if the use of eminent domain s otherwise
autharized by law.

Hro. 2. Section 193.7 of the Streets and Highwavs Code i
repealed,




