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#36•20(1) 7/16/71 -
Memorandum 71-53 

Subject: study 36.20(1) - CoodemMtion raw and Procedure--The Right to 'Dike 
(LegislativelJ' Declared "Public Uses"--Code of 
Civil Procedure Sections 1264.1-12611..9) 

This memorandum presents for repeal Code of Civil Procedure Sections 

12611..1-12611..6 aDd 12611..8-12611..9, relaticg to condemnation of toll road aDd 

toll bridge franchises. Sectioc 1264.7 has broader procedural. implications 

aDd will be considered separatelJ' at a later time. 

BACKGOOUND 

Code of Civil Procedure Sections 1264.1-1264.9, dealicg with coDdemnatioc 

~ toll road aDd toll br1c!ge franchises, were added to the code in 1937. It 

bas been speculated that toll bridges and roads vere becoming SO prevalent 

that a special scheme dealicg with their acquisition was necessary. See 
• 

Work ot 1937 calito~ Legislature, 11 So. cal. L. Rev. 1, 33-39 (19~) 

(a tta cIled a s Exhibit I). 

This speculation does not conform to present reality. Although up to 

the first decades at this century, local public entities were empowered to 

aDd did grant franchises to private parties to CODstruCt and operate toll 

roads and bridges, the 1929 Legislature vested exclusive authority io the 

Department of Public Works to issue these franchises while removicg county 

authority to issue or renew them. See Sts. & 1!Wys. Code §§ 30800, 30810. 

Toll roads and bridges existing in August 1929 were permitted to remain io 

existence (Section 308ll(a», but the removal ot county authority cOl!Jbined 

with a provision that a toll road autoaaticallJ' becaDes a county highway 

upon the expiratioo of a franchise (Section 9Q2) insured that, with the pas-

sage of time, county franchises for toll bridges aDd toll roads would gradu-

allJ' disappear. 
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Unless the Department of Public Works lJIs granted franchises for toll 

roads and toll bridges (and every indication is that it has not--see Exhibit 

II), there appears to be no present application of the Code of Civil Procedure 

Sections 1264.1-1264.9. OVer forty years have passed since the removal of 

co~nty authority to grant these franchises, and it is highly likely that all 

franchises so granted will have expired. 

In addition, the coverage of these code sections is so limited as to be 

of DO practical consequence. And, in any event, the bulk of the provisions 

simply reatate the general rules of eminent domain that would apply absent 

the provisions. See analySis, belOW'. 

ANALYSIS 

The coverage of Sections 1264.1-1264.9 is quite restricted. Section 

1264.1 provides the basic scope: 

1264.1. Where the property sought to be condemned is a franchise 
of limited duration to collect tolls on any bridge or higlIwy, the 
plaintiff may condemn the right to take BUch franchise as of a future 
date, which date shall be specified in the complaint and in the judg­
ment of condemnation. 

It should thus be noted that the section applies only to bridge and higlIwy 

toll franchises of limited duration, which as pointed out above, will all 

have expired by nov. Further, the section applies only to franchises of that 

type which are sought to be condemned as of a future date. 

lhe repeal of these sections will thus affect little, if anything. It 

should be noted that Section 1264.1 does not in itself authorize condemnation 

of toll road franchises. Such authorization must be found in other sections. 

Under the Commission's proposed comprehensive statute, any person authorized 

to condemn for roads and bridges will be able to condemn toll franchises for 
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those purposes. See Eminent Domain Code § 101 ("property" defined). See 

also CaL Const. Art. XII, § 8 (power of Legislature to take franchise); 

Pub. UtiL Code ~ 1403 (local entities petition to Public Utilities C0m­

mission to condemn property and rights of utility); COde Ci v. Froc. § 1240( 5) 

(property that may be taken includes franchises). 

Following Section 1264.1, which provides the basic scope of tl:e fran­

chise provisions, Sections 1264.2-1264.6 deal with various procedural and 

substantive problems ilWolved in determining the damages or amount of com­

pensation in cases coming under Section 1264.1. These provisions, to a 

large extent, duplicate the rules DOrmally applicable in valuation proceedings. 

For a detailed discussion, refer to Exhibit I. 

Section 1264.7 defines the terms "judgment" and "final judgment." These 

definitions are applicable to all eminent dOlIBin proceedings and will be 

considered in detail in the context of eminent dOlIBin procedure at a later 

time. 

Section 1264.8 alters the normal rule prescribing when a judgment in an 

eminent domain action IIlUSt be paid. This alteration is necessary if the 

scheme allowing condemMtion .as of a future date is to operate effectively. 

With the repeal of that scheme, Section 1264.8 will be of no further value 

and may be repealed. 

Section 1264.9 is distinct from the other toll franchise sections that 

precede it and was enacted as a self-contained unit. See discussion in 

Exhibit I. It is of broader application than the other sections, relating 

to condemnation of toll roads and bridges (some of which do exist--see Exhibit 

II), as well as to condemnation of toll franChises. 
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The section declares that the court has jurisdiction to make the follow­

ing determinations with regard to the liability of the condemnor to any city, 

county, "or other public mandatory": 

(1) Liability for taxes. 

(2) Liability for license fees. 

(3) Liability for franchise payments. 

(4) Liability for reversionary rights. 

This statement of jurisdiction is unnecessary and may be repealed. 

(1) Determination of liability for taxes generally is vested in the 

court, and. substantive rules are provided in other sections. See Rev. & !niX. 

Code § 4986 and Code Civ. Froc. §§ 1252.1 and 1252.2. 

(2), (3) Determination of liability for license fees and. franchise pay­

ments to the city, county, "or other public mandatory," is Obsolete since 

cities and counties may no longer issue toll franchises. 'lhe State Highway 

Fund is the depository for money received from such franchises, should they 

exist. Sts. & RWys. Code § 30308. 

In any case, the general jurisdictional statute to be incorporated in 

the Eminent Domain Code will provide the court adequate authority to deter­

mine whether the condemnor is liable for fees. M:>reover, the Camdssion has 

previously determined that substantive rules governing important problems 

should be spelled out rather than a bare statement that the court has juris­

diction to decide the issue. As indicated above, the staff does not believe 

that the problem of obli;ations for toll franchise fees is significant enough 

to warrant a special set of rules. 

(4) Determination of liability for reversionary rights in an entity 

generally is vested in the court by another section. See Code Civ. Froc. 

t l21j.1(2)( court may hear and determine all conflicting claims to the property). 
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CONCWSION 

Sections 1264.1-1264.6 and 1264.8-1264.9 of the Code of Civil Procedure 

have little or no present application and, in a~ case, they largely dup1i-

cate existing law. They should be repealed. Repealed sections with COIIIIIents 

are set out in Exhibit III. 
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RespectfUlly submitted, 

Nathaniel Sterling 
Legal Counsel 



r . UtlllO 71-;3 lmIIIm II 
"'-"AT! Of CAL_II. IUliNISI ANI) TlANSPORTAnON AGENCY RONALD _No Go_ 

c 

c 

DEPARTMENT Of PUBLIC WORKS 

• 

June 28, 1971 

1·1r. Nathaniel Sterling 
r.egal Counsel 
California Law Revision Commission 
School of I,aw--Stanford University 
Stanford, California 94305 

Dear Mr. Sterling: 

In your letter of June 18, 1971,. to the California 'roll Bridge 
Authority. you called the Authority's attention to the current 
study of the California law of eminent domain. In that letter 
you pOinted out that the Conunlssion wtll consider, as part of 
its study, the disposition of Sections 1,264.1 to 1264.9 of the 
Code of Civil Procedure which relate t.o the acouis:!.tion of 
private toll bridge and toll road franchises. 

You have asked if there are any presently operating toll bridge 
franchises and whether it is the policy of the Denartment of 
Public Works to authorize ne~l franchises pllrsuant to Streets 
and Highways Code Section 30800. As to any operating toll 
bridge franchises. to our knowledge there are none. There is, 
however. one privately owned interstat,e toll bridf)'e knOlm as 
the Cibola Bridge which spans the Colo'rado River near Blythe, 
California. Permission for the constI'uction of this bridlSe was 
granted some years !;lack by the U. S. Army Engineers after 
approval of the plans by the Highway Department of Arizona and 
the Californj.a Department of Public l;iorks. 'fhis approval was 
given as required by the provisions of ?ederal 1a\'I, specifically 
the General Bridge lI.ct of 1946. It is possible that at some 
time public aCQuisition of this bridl':e may occur. 

Insofar as the policy of the Department of Public Viorks to 
authorize the issuance of new franchis€s for toll bridge 
construction is concerned, all that can be said is that no 
applications have been filed for many years past. The Depart­
ment has no established policy but would consider any applica­
tion on its individual merits. 

RIC APJ) C. EAST 
Assistant Secretary 
California Toll Bridge Authority 

• 



Memorandum 71-53 

EXHIBIT III 

CODE OF CIVIL PROCEDURE § 1264.1 

Staff recommendation September 1971 

Code of Civil Procedure § 1264.1 (repealed) 

Sec. Section 1264.1 of the Code of Civil Procedure is repealed. 

~'4.~.--WReP8-~ke-,p~ep~y-seW8k~-~e-ge-eeR&QMRQ&-is-a-"aRQklse 

e'-~lmi~9&-.ypa~leR-~e-ge~~Qe~-~e~~s-eR-aRy-9pl&@e-eP-kl8kway,-~Re 

,laiR~'ff-aay-eeR.emR-~Re-.i8R~-~e-~ake-sQek-f.aaeki8Q-a.-ef-a-~~~ 

&a~e,-wRiQR-4a~e-BRell-ge-&PQQifie&-iR-~Re-eemplaia~-aR&-iR-~k.-~Qag.aR~ 

ef-e.RieaRa~i8R. 

Comment. Section 1264.1 and its 1nq>lementing Sections 1264.2-1264.6 

and 1264.8, relating to condemnation of toll franchises of limited duration 

as of a future date, are not continued. These sections were of extremely 

limited application and are presently of little or not significance, for 

there appear to be no existing toll bridge or toll road franchises. In 

addition, these sections largely restated the rules of eminent domain that 

would be applicable in their absence. See Work of the 1937 California Legis­

lature, 11 So. Cal. L. Rev. 1, 33-39 (1937). 

For related provisions, see Eminent Domain Code Section 101 ("property" 

defined); Streets and Highways Code Sections 30800 and 20810 (granting 

franchises); Public utilities Code Section 1403 (condemnation of utilities); 

Cal. Const., Art XII, § 8 (right of Legislature). See also former Code of 

Civil Procedure Sections 1238(4) and 1240(5) and Comments thereto (condemna­

tion of toll bridges and roads, and of franchises). 
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CODE OF CIVIL PROCEDURE § 1264.2 

Staff recommendation September 1971 

Code of Civil Procedure § 1264.2 (repealed) 

Sec. Section 1264.2 of the Code of Civil Procedure is 

repealed. 

~e4~a~--~e-mea~pe-ef-aamages-ia-~ke-eaBe-ef-a-~eeeaiBg 

eeeiBg-~ep-8ee~iaB-~e4~1-8Ball,-eKee~~-a8-~P8viaea-iB-see~ieB 

lae4~3;-ee-~ke-val~e-ef-~ke-p!gkts-gpaB~ea-~aaep-saia-fPBBeki8e 

fep-~ke-~p!ea-eetweeB-saia-aa~e-aBa-tke-BK~!patieB-ef-Ba!a-fPBB­

ekise;-a~e-eeBs!aepatiaB~eeiRg-kaa-te-tke-e~aeBs-as-well-as-tae 

eeBef!ts-eeafeppea-ey-8~ek-fpaBekise~ 

Comment. See Comment to former Section 1264.1. 
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CODE OF CIVIL PROCEDURE § 1264.3 

staff recommendation September 1971 

Code of Civil Procedure § 1264.3 (repealed) 

Sec. Section 1264.3 of the Code of Civil Procedure is 

repealed. 

12e4T3T--±f-~~v~8~eB-wa8-meae-~B-tfte-fpSHeft~ee-ee~gBt-te-ee-eeB­

aeaaea-ep-~B-tfte-s~~1~eaele-stat~te8-HHaep-wft~eft-tfte-fpaBeft~ee-wae 

gF8Btea-fep-tfte-ae~HisitieH-ef-8a~a-tell-BFiage-ep-tell-peaa-ep-saia 

fF8Be~se-ey-tfte-eeHHty-gpsHt~Bg-tfte-fpaBe8ise-ep-ey-tfte-eeaBtiesy 

rleiBtly-aet~BgJ-iB-w~eft-t8e-tell-epiage-ep-tell-Feaa-is-sitH8tey-ea 

tee-~ymeBt-ef-tfte-faip-easft-valHe-ef-8aia-tell-Bpiage-ep-tell-peaa, 

w~t8eat-eeBsiaepatieB-ef-tee-valHe-ef-tae-fpaBeaisey-taeB-asa-iB-tBet 

eveBty-iB-aBY-~peeeeaiBg-e~Hgftt-fep-tee-takiBg-ef-SBeft-fpaBeftisey-tae 

eempeBestiea-awaP&ea-SBell-aet-eKeeea-tfte-fs~p-essft-valBe-ef-saee-tell 

BPiage-ep-tell-Feaa;-eKelasive-ef-tee-valae-ef-tae-fpsBeaieeT 

Comment. See Comment to former Section 1264.1. 



CODE OF CIVIL PROCEDURE § 1264.4 

Staff recommendation September 1971 

Code of Civil Procedure § 1264.4 (repealed) 

Sec. Section 1264.4 of the Code of Civil Procedure 1s 

repealed. 

!294.4.--i€-a-Rew-tp~al-~8-gFaatea-eF-tae-~~agmeat-~8-pevepaea 

aaa-pemaaaea-€ep-a-aew-tp~al;-tae-~la!ati€€-8aall-aave-tae-p~gat-se 

s-mettep-e~-e~F8e,-ia-eaaee-eem!ag-~ep-eeetiea-12e4.1-te-smeaa 

tae-eem~laiat-te-e~eify-a-ai€€epeat-aate-ae-ej;.waiea-eaia-€Paaea!ee 

eaall-ee-tekea~ 

Comment. See Comment to former Section 1264.1. 
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CODE OF CIVIL PROCEDURE § 1264.5 

Staff recommendation September 1971 

Code of Civil Procedure § 1264.5 (repealed) 

Sec. Section 1264.5 of the Code of Civil Procedure is 

repealed. 

1~e4~5~--{f-~Be-aefea8aB~-a~~eala-f~am-~ae-d~ageeB~-asa-~Be-d~ag­

mea~-i8-affi~ea-iB-a-ea8e-eamiag-~Qe~-See~ieB-±294~1,-~ae-~iB~iff 

8Ball-ee-eB~i~leQ-~a-Bave-aeQ~e~ea-f~em-~ae-~~iBei~1-ef-~Be-d~agmeB~ 

~e-ee-~ia-~ae-Be~-~eeei~~8-af-~al18-eallee~eQ-a~-eallee~iele-f~-~Be 

8a~e-fa~-~Be-takiBg-a8-BFeeif!eQ-iR-~ae-d~gmeR~-~e-~Be-aa~e-aR-waieB 

~Be-d~agmeR~-af-~Be-~viewiBg-ea~-eeeeme8-f!B91,-aR-8aewiBg-~Ba~ 

~~!e~-~e-~e-8a~e-BF8eifiea-fe~-eaiQ-~akiRg-~Be-~iR~iff-wa8-aele-~e 

~y-~ae-eaiQ-d~agmeB~-aBi-effe~ea-~e-~y-~ae-8ame-~a-~Be-aefeB8aB~,-e~ 

iR~e-e~~-fe~-aie-eeBefi~,-iB-~e~~~R-fe~-a-waive~-ef-~Be-a~al.--~e 

~e~-~Re~-~eeei~~s~-meaRs-~Be-B~-ee~aiRea-ey-s~e~~ae~iBg-f~~~Be 

~atal-ame~B~-ef-~llB-eallee~ea-e~-eellee~!ele-~ae-am~~B-ae~aally 

aBi-ReeesBa~ily-eKFeRaea-a~-iR~~ea-fe~-~Be-aFe~a~ieR-aBi-maiR~eB9Ree 

ef-saia-~ell-~eaQ-e~-~ell-e~iQge-Q~~iBg-saia-F8~ieQ. 

~BiB-eee~ieB-aee8-Re~-a~~ly-iR-~aase-ea8e8-iR-waieB-~Be-~laiR~!ff 

~ake8-~e8se88iaR-~eBiiRg-aFFeal-~~~B~aB~-~e-~Be-~~visieRs-ef-See~ieR 

±2,4-e~-~akeB-~BBeBBieR-~aae~-tBe-F~vi8ieRB-ef-SeetieR-l4-ef-AF~iele 

{-ef-~ae-€eR8ti~~tieR. 

Comment. See Comment to former Section 1264.1. 
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CODE OF CIVIL PROCEDURE § 1264.6 

Staff recommendation September 1971 

Code of Civil Procedure § l264.6 (repealed) 

Sec. Section 1264.6 of the Code of Civil Procedure is 

repealed. 

laa4~aT--~e-8eeape-~Re-aea~e~ieR-s~eei~iea-iB-See~ieR-12a4T5-~Re 

~laiR~i~~-m~s~-wi~RiR-1Q-aays-e~~ep-tRe-Femi~ti~~-i8-Feeeivea-~F8M 

tRe-FeviewiRg-ee~-6eFVe-eR-tRe-ae~eRaeR~-aRa-~ile-iR-~Re-~~piep 

e9HF~-Ris-metieR-~e-se~-~ep-ReaFiRg-~Re-~~e6~ieR-ef-tRe-ae~etieR-te 

se-maae.--r~1-eR-tRe-BeaFiRg-ef-8aia-metieR1-~ee~-i6-maae-te-tRe 

8ati8feetieR-ef-tRe-e9HFt-ef-~iRtiff18-asili~y-te-~Yl-aaa-effep-te 

~Y1-tRe-j~agmeRt,-a6-e~eeifiea-iR-SeetieR-1294T51-tRe-ee~t-eBall 

gpaRt-tBe-metieR-aaa-sBall-fiK-6-time-~ep-tRe-aete~aatieR-e~-tBe 

ame~t-te-ee-aea~eteay-WBieR-am9HRt-aBall-6e-aetePmiRea-ey-tRe-ee~t 

sittiRg-witBe~t-a-~~-~le8e-~leiRtiff-eF-aefeRaaR~-eR-ep-eefeFe-tRe 

aa~e-ef-tBe-ReeFiag-ef-8aia-metieR-~e-set-files-wi~B-~Be-e~Ft-a 

aemaaa-iR-wpitiag-feF-e-~~pY1-iR-wBieR-eaSe-~Re-saia-eme~R~-8Ball-se 

ae~FmiRea-8y-a-~~pYT 

Comment. See Comment to former Section l264.1. 

-6-



CODE OF CIVIL PROCEDURE § 1264.8 

Staff recommendation September 1911 

Code of Civil Procedure § 1264.8 (repealed) 

Sec. Section 1264.8 of the Code of Civil Procedure is 

repealed. 

~a4Tg~--!B-eBY-eese-e~aagH~-aaae~-6ee~~eB-~&4Tl;-~fte-FlaiB~iii 

s~11-~ve-~fte-~1-Fe~iaa-sFee!i!ea-iB-6ee~iaB-~,1-iB-wft!ea-~a-F8Y 

~fte-~aageeB~,-ea~-iB-eaSe-~fte-Fe~iaa-sFeeiiiea-iB-~~~-See~!aB-eKF!Fes 

FFia~-*a-*ae-ae~e-8Fee!i!ea-!B-*fte-~aageeB~-ia~-~fte-*ekiBg-ai-saia 

iFaBeftise,-~fte-Fe~!aa-s~ll-ee-eK~eaaea-~a-aaa-!Belaa!ag-~fte-aaY-FFe­

eea!ag-se!a-8Fee!itea-aa~e. 

Ne-aBaBaaamea~-8~1l-ee-teFl!ea-aBaeF-eee~!aa-~55a-aaleee-*fte 

rlaagmeB~-is-Be~-F8!a-w!*ft!B-tae-~tMe-fteFe!B-8Feeii!ea. 

Comment. See Comment to former Section 1264.1. 
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CODE OF CIVIL PROCEDURE § 1264·9 

Staff recommendation September 1971 

Code of Civil Procedure § 1264.9 (repealed) 

Sec. Section 1264.9 of the Code of Civil Procedure is 

repealed. 

ae~a~¥ea;-aBa-~f;-aBa-~B-tae-eveBt1-aBY-saea-liaeil~ty-ee-se-aete~iRea 

8ga~Bst-sa~a-eeB8emaiBg-~Y"~Yl-tkeB-8B8-~B-tfiRt-e¥eBt-8B-awa~-sSall-Be 

Haae-te-Baea-e~Bty;-e~ty-&F-8tke~-~elie-maaaa~QpY;-~psaaBt-\8-tae 

~~V!S!~H8-81-tae-18wY 

Comment. Section 1264.9, relating the the jurisdiction of the court to 

determine the liability of a condemnor for taxes, license fees, and franchise 

payments on, as well'as, reversionary interests of a city, county, or other 

public mandatory in, a toll bridge or toll road, or franchise thereon, is not 

continued. The section ,ros of little or no current significance, for there 

appear to be few existing private toll roads or bridges and no existing 

franchises for their operation. Moreover, the court has general jurisdiction 

to determine matters incident to the condemnation of property (see Eminent 

Domain Code Section ____ , see also former Code of Civil Procedure Section 
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CODE OF CIVIL PROCEDURE § l264.9 

staff recommendation September 1971 

1247(2) and Comment thereto), as well as specific jurisdiction to determine 

liability for taxes (see Revenue a~ Taxation Code Section 4986; see also 
~ 

former Code of Civil Procedure Sections l252.1 and 1252.2 and Comments 

thereto). 
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