#36.65 7/12/71

Mqurandum TL=52

Subject: Study 36.65 - Condemnation (Disposition of Existing Statutes--Code
of Civil Procedure Sections 1240 and 1241)

Sections 1240 and 1241l of the Code of Civil Procedure deal respectively

with what property may be taken by eminent damain and with certain procedural

limitations on such takings. The Commissicn has previously considered different

aspects of these sectionsg primarily in connection with the resolution of
necessity, condemnation for & "more necessary" public use, and condemnation
for consistent uses; Subject to the tentative approval of Chapter 9 (Condemna-
tion for Consistent Use) of Division 4 (see Memorandum 71-51), the staff
baliesves that Sections 1240 and 1241 are ready to be repealed.

The Comments to the two sections (see Exhibit I) indicate the manner of
disposition of these provisions. As indicated, prior action by the Commission
has adequately disposed of Section 12L41. Section 1240 has alao been taken
care of with two exceptions. The staff recommends that these two exceptions
be dealt with as follows. One, the limitation on condemmation of certain
state lands provided in paragraph (2) should be retained and set forth in
Section 799% to be added to the Public Resources Code. (See Exhibit I,) Two,
the substance of the procedure stated in paragraph (8) should be retained
in Division 8 of the Comprehensive Statute, We are not able to assign a
nunker to this sectlion at this time, but the section would read substantlally
as follows:

====, In any action brought to condemn property owned by the state,
the summons and a copy of the camplaint shall be served on the Attorney

General, the Director of General Services, and the State Lands Commission
of this state.

L




At the September meeting, the staff hopes that the Commission will
tentatively approve the sections set forth in Exhibit I as well as the
procedural section set forth above.

Respectfully submitted,

Jack I. Horton
Assistant Executive Secretary
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Memorandum 71-52
EXHIBIT I
CODE OF CIVIL PROCEDURE § 1240

Starf recommendation

Code of Civil Procedure Section 1240 (repealed)

2340 --The-privata-prepersy-vhich-may-be-takon-under-shig-sisle
inedudens

tr--All-real-properiy-belenging-te-any-porsens

Zv--hands-belonging-te-this-giabey-inetuding-tide-and-oubmerged
tandiy-nos-withir-the-ecerperato-lintig-ef-any-aiiyy-or-eity-and-countyy
o¥-to-any-conhiyy-incerperated-eiiyy-or-eity-and-couniyy-village-e»
$aWRy-Rot-apprepristed-te-ceme-publie-uge-previdedy-shas-ali-16sh-and
36th-seetionsy-both-aurveyed-and-unsurveyedy-ewned-by-the-asate-or-she
United-Siatesy-whieh-may-row-op-may-hereafior-be-ineluded-within-the
exserier-boundaries-of -a-ratienal-vaservationy-or-of-a-regervey-or-within
$he-enterior-boundarieg-ef-lands-withdrawn-from-publie-eptryy-ghall-ba
aRd-hereby-are-vithheid-frem-the-ogperasion-of-thie-$itle-and-shall-ned
he~eeniamnad-au-agaiast-the-stata-ol-the-ﬂhited-Sta%esj

3e=--Proporty-apprepriated-io-publie-uses-but-sueh-propersy-chaltl
net-be-taken-unless-£er-a-move-neeessary-publie-uge-shan-that-ta-vhieh
i4-hae-already-boan-approprinteds-provideds-that-where-any-sueh-prepesiy
had-beon-ge-appreprinied-by-any-individual-firm-or-private-corparationy
she-use-thereof-for-a-stase-highway-er-a-publie-airect-er-highway-of-she
ssatey-ar-a-esuniyy-eiiy-and-epuniyy-or-incorporated-eity-ar-oWny-joink
kighway-digériesy-or-the-use-$hereef-by-the-agtate-or-a-conntyy-eity-and
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CODE OF CIVIL PROCEDURE § 1240

Staff recommendation

deuntyy-ineorperated-aity-or-tawny-joinb-highwoy-digtrieoty-or-irvigatien
op-mdnieipat-water-disériety-fer-the--game-publie-purpese-to-whirh-it-has
heep-se-spprepriated; -or-for-any-sther-publiie-purpase-shall ~be~-deened -mere
neeaspary-Heed-tReR-the-public-use-to-which-aueh-preperty-has-atrondy
boen-apprepriateds-and-provided-furthers-that-whero-preparty
elready-apprepriated-to-a-public-~ase-or-purposes-by-any-persenj;-fimm
er-private-corporations-is-peughs-to-he-taken-by-the-states-a-coundyy
eityaand-ceunty,-incnrpeyﬁted-city-ar-tawn,-aoint-highway-distriet,
drrigation-evr-munieipal-water-distriety-for-ansthar-public-wie-or.-purposey
which.is-consistent-with-the.continuanee-oi-the-usc-of-such-preperiy
ar-seme-pertien-sheveof-for-suek-exinting-purpedez-to-the-game -sxkeny
as-auch-proparty-ta-than-psad; -or-to-a-leas-or-medified-extents-then
he-right-to-use-sdel-properby-for-sueh~-propesed-public-purposes-in
ccmmon-with-such~other-use-or-purposaj-either~us-then-extskings-or-to
g8-tega-opr-medificd-exteriy-may-be-taken-by-the-gtates-sueh-eceunty;~eity
and-county;-incorporated-city-or-tomn;-joint-highway-districty-or
drripnbton-ar-municipal-water-diatriet;-and-tha~court-may-fix-the-torms
and-conditions-upon-which-such-property-may-be-2o-takens-and-the-manner
and-axtent-af-the-nse-thereaf-for-sash-of-such~pubiic-purpose s;-and-may
order-she-remeval-or-reloeabioR-of-any-structiuresy-or-inprovemert s-there~
an-gr-ithereony-se-far-as-may-bve-required-by-such-common-uesr~-But
proporiy-appropriated-to-the-use-of-any-county,-city-and-couniyy-incerpo-
rated-eity-or-towns-or-munieipal-water-distriety-may-gok-be-saken-by
any-other-county;-city-and-countys;-incorporated-city-or-towns-or
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CCDE OF CIVIL PROCEDURE § 12k0

Staff recommendation

menieipat-vwatep-distriatz-whilte-such-property-is-so-appreprinted-ard
used-fop-she-publie-purposes-fer-whieh-it-bBas-beeR-se-apprapriateds

Uy--Property-approprsated-to-any-publie-use-by-any-irrigatien
districty-may-ba-taken-by-anathey-iveiuation-digtrist-for-arather
publia-use-and -purpesey-which-is-cengistons-with-the-use-of-suak
property-for-such-oxisting-purpeses-to-the-same-exsent-aa~-gueh
propariy-is-ther-usady-providady-that-the-right-te-pueh-limited-usq
#R-ecmen-ghali-inaiude-tha-right-teo-epiargey-eharge-op-improve-the
preperiy-so-takens-previded-furihery-that-aueh-entargenents-change-or
smprovereni-chail-ret-interfero-with-the~original-use-ar-aRy-neceeary
eMtengion-or-snlargemeni-~-of-suak-uaey

B~ --Franchigeg-for-any-publie-utilityy-and-ati-kinda-of -prepersy
of-any-nature-whaisecver-usedy-aither-during-the-aexistenee-af-or-ah
bhe-torpination-af-naid-franehisey-50-aupply-and- Furnigh-she-gerviae-ef
susk-pubiie-utilityy-but-suek-franchipge-or-properiy-chali-nes-be-taken
elcepi-For-a~Reve-HeeagEary-publia-tusay

6y--Ali-rightg-of-way-fer-any-and-all-she-purposes-pentioned-in
Scetier-1238y-and-any-and-all-sEruesures-and- inprevencnis-ony-ovary
aaroBE-ar-aleng-pueh-rights-of -Wwayy-and-she-1iands-held-oep-used-in
sgnReetion-tharewith-shall-be-subjeei-to-be-conncated-withy-oressed s -on
gnterseeted-by-or-onbraged-within-any-ether-right-ef-way-or-izprovementay
e¥-siruatures-thereans--They-shali-alap-be-subjeet-to-a-timited-usey-in
ecsmen-wikth-the-ownor-thereefy-when-Reees8arys-but-sueh-use gy -ovessingsy
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CODE OF CIVIL PROCEDURE § 1240

Staff recommendation

intergections;-ond-conneetiona-shali-be-gads-in-nanner-mest-campatible
with—%he-érea%est-pubiie-beaefit—and-least-pri?ate-inauryv
Fe-vAltl-elnsses-of-private-proporty-pei-opnumerated-may-ba-talken
for-publie-uses-~whep~-suek-taking - ia-aatheriged-by-1aty
Bv--Preccedings-to-condenn-lands-bolenging-to-shin-sbate-are
hergby-anthorigedy -ard-muei-be-paintainad-ard-ecnduetod-in-the-same
BERHREP-aE-are-otho¥-condornation-proeeedinga-provided-foer-in-thia
$itlej-exeapby-that-in-pueh-precccdinge-she-surmeng-and-a-cepy-ef-ihe
sepplaini-must-be-served-on~-ike-Governery-Abiorney-Generaly-and-she

Séate-bande-Cemmuipsion-of-this-aiater

Comment. Section 1240 is superseded by the provisions listed below.

Section 12L0 Eminent Domain Code

Paragraph l= = =« = =« & o « = o = = - See §§ 101, 303

Paragraph 2= = = = = = = « = = - = = 3ee [Public Resources Code § 79%4)
Paragraph 3= = = = = =« =« = = = = = - See §§ 450-455, W70-471

Paragraph 4= « = = c 2 c 2 o = - = - See §§ L70-471

Paragraph 5= = = = = = .- - - See §§ U4s50-455, See also §§ 101, 303
Paragraph He = = = = = = = = = = = = See & 470-471, See also §§ 101, 303
Paragraph 7= = = = = - - == e = See §§ 101, 303

Paragraph 8- = = « = = = = = = = = = [to be determined later]



lml

AOEHEH-BH% -0 -POt BUe T -49 -POHNET -8 F- S HoWoA0AERT -0 TRA- 20 - A9 FFFan-aTTand
posodoad-Hons-qung - {0 )-pue-£LI0 FedoHs - L2000 00 ot -0 -A3Zodoad-qons-EHy
{4} -fqucmeanadus ~o3TqRE-20-£3FT IR - 2T TqRd-pedodoad-yone - 30 -3 E9 80800
oEEqnd-oH3-Fo- {8} -$00HOPFAO-BAFOATOHOA -0 -1 FOHE ~2BUUHEPAO -46 ~-U TIATO O
HORP-£A0 040N} -LIPEEO05H-8F-0PHEHIPAS - 40 - HOFLH{Os B4~ HBRT ~HE -PRGELRE B
£yaodoad-ayy~36H2 ~puE- LoHeROACIdRE - 0T TqRd-Aun-40- L 8355 E3R -0t Tand-posadesd
AHB=F6-igu IS EP~400BM-F0- LU0 B THRO-A3HRE 8~ LASETEIR -0 FRE- SeEounae
Wmmmmnnwﬂmmmmwnhmmmwmmwmmmnhmmmwmmum;mo-nwmmmwmmmumommwmumwnhm:cw
#0~A3F0~posesodicouT-40 - Lo RO D -PUT-£2E0~ L AQUARD -HBRP~£q - LU0 FI0TdHSD
#5-HOILARAQEHG D - LHOF339TRBOB- e ~-oFThbod -k} 3R 0D O~ RHB~300X03HF
2¥tqRd-aHs -~ oL -POUTHI DS OP -PHE-PHUNOF-246Y - LA oqWOR-~ 933~ F T8 -JO ~IPATHS
“@HY - 50 -5%30A-Ag-pesHOpR- L oNPHEPZO - 40 -HOFLRTO0BE - LG~ CPPRES -LyBEAGHED
100455 -8- 36 ~paoe -SuFUA0A0T-BYS ~ 50 - LuuBe ~26 - L9 T2-poresodiosHT ~HR-20
t43uRac-PHE-£330-L4UROD-B~-36 ~APOa-BAE2 a9 E ROt~ 0y~ 20 -DFALHED-ZBSEM
-30-30-L30ta30Fp-uOTUSTHES ~3EmOn -0~ JO- L9022 B TP~ A3 T ESR-BFTqnd
8-38-L201430§P-FoueE-pIdea-e-J0 - iqaT2y8Tp-2FoubaL~B-JO - L0TAYITP
U ELBIEAFT~HE - IO - 9IS LD BIIP~FO-PAVOR -OHT A0 - TR EELIEP-AXGTEHBY -8~ FO -PIEOY

mmw-mmma|nwmwm»mmmnMmmsammmmhmwnmmmmmmmmm-wﬁ-mmﬂadwnmmwnwmmaaurn
F4BT-Aq

POSEIOYINT~IFR -T-8E-pRETddE-3q-69 -5 5 -2 5 -HOFHMN 0% ~BGR - DY~ G OHF -~ F

+dgodde-epnu-9F-fusHey~aq-uns~Aqdodead-oae sed -2 {HEY

(pei6adal) ThEL UOT3008 SINPaOOAI TTATD JO 8D0D

HOT3EpUamMOD2I JI818

Thel § MNTTOONd TIAID 40 FA0D



CODE OF CIVIL PROCEDURE § 1241

Staff recommendation

whish-witl-be-pest-cempatible-with-the-greatest-publie-gecdy-arnd-the
teast-private~injury;-previdedy-that-said-reselution-or-erdinanece
shatl-net-be-such-egnelusive-evidenee-in-the-ease-gf-the-saking-by
any-eountyy-eity-nnd-ceuntys-or-incerperated-eiiy-or-towny-or-cehset
distriety-or-sanibnryy-irrigationy-trangity-rapid-trancity-publie
ubiiityy-eounty-sanitationy-or-water-distriety-of-preperiy-lecated
eutside-of-the-tarriterial-limits-sheraate
Sy--If-already-opprepriaied-te-scame-publie-dsej-that-the-puklie
use-ef-whiek~it-is-to-be-applied-is-a-mere-Reeessary-publie-use j-previdedy
that-where-gueh-preperiy-has-been-so-apprepriated-by-any-individusly
firm-ev-privato-corperaiion-ihe-ane-thorenf-for-a-publie-astrect-or
kighway-ef-the-Statey-a-eouRtyy-eity-and-epuntys-er-any-ineorperated
eidy-or-tovWRy-ar-Jeint-highwvay-distrietiy-or-the-use-shereaf-by-she
Btatey-a-epuRiyy-eity-and-aeuntyy-ar-apy~ineorporated-ecity-or-tovwny
ap-joirs-highway-distyriedy-or-a-munieipai-water-distriet-avr-an
srrigation-distriesy-n-btransit-distriety-a~-rapid-trancit-distriety-a
publie-utility-dissriet;-or-a-water-distriet-for-the-seme-purpeses-$a
whick-it-has-beon-sppropriated-op-for-any-publie-purpesey-ohadi~be
dogmed-a-Bore-neeegsary-use-shan-the-publtie-use-te-whiek-suck-preperiy
kag-been-airesdy-apprepriateds-and-prevideds-furthary-thati-preperty-of
ary-characetery-whother-already-apprepriated-to-publie-uge-er-nety
inetuding-ati-rights-ef-any-nature-in-watery-owvned-by-any-pereeny-firm
er-privaie-eorperaticn-may-be-taker-by-a-esuntyy-eity-ard-eeuntyy

.



CODE OF CIVIL PROCEDURE § 1241

Staff recammendation

er-gny~-incerperated-eity-op-town-or-by-a-nurieipat-water-disbriety~ow
an-ivrigatien~-diasriaty-a-transit-distriety-a-rapid-trapsit-distriety
R-publie-utitity-disbriety~ov-a-water-distriety~for-tha-purpess-eof
supplyirg-watery-or-ekeetrieity-for-pevery-1ighting-or-heating-purpeses
so-suek-eeuRbyy-eity-and-eountyy-or-incorporated-eity-or-toway-oF
munieipat-vaker-disbricety-or-an-ivrigaiion-diskriet;-a-tranpsit~-diakriaty
a-rapid-srapgit-digtriety-g-publie-usility-distriets-or-a-waser-distriesy
o¥-the-ichabitanis-thercofy-or-for-the-parpone-ef-supplying-any-othes
publie-usiiidyy-er-for-any-other-publie-user--And-sueh-taking-may-he
madey-either-so-furnipgh-a-geparate-ond-diatinet-supply-eof-sueh-watery
mmm.mmmrummmm#wmmww%:mmm-wmaqu:wmmmﬁmmm:mmpwmwwmmm;wmmwmmmmunmm:wo
previde-for-any-suek-gepareie-and-distinet-other-publie-utitity-or-othew
pubiie-usay-to-furnish-sueh-a-gupply-er-previde-for-any-sueh-othar-publie
wiility-or-other-publie-~dee-in-eenjunetion-with-any-etker-suppiy-ar
wath-ary-ether-pubiie-utility-er-other-publie-use-that-pay-have-been
theretefore-provided-feor-or-that-may-thereaficr-be-provided-fer-in-ae
supplyirg-or-previding-fer-sueh-couniys-eity-and-eceuntyy-or-ineorporatad
eity-or-tovny-er-muiieipal-water-disiviet-or-an-irrigabien-digiriety-a
sramait-distriety-n-rapid-tronsis-digtriesys-n-pablie-ubilisy-distrieks
er-a-vWaiepr-distriedy-er-the-inhabitanis-ibhercof:-or-in-cenjunetion-with
ARy-ether- aupply-or-with-any-ether-publie-ukility-or-other-pubkie-use
mrmw:mmwrrmqm-wmmw1#wmmmwm%mmm:mm#wmmmwmmnmwomsomawwmwsmmw|wrmmmmwwmm
be-determined-uapen-ik-aeeordaree-with-law-by-the-peeple-of-any-gueh
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CODE OF CIVIL PROCEDURE § 12kl

Staff recommendation

a@urREy;-eity-and-ceuntyy-inecorperated-extiy-pp~bovn-er-minieipat-water
district-or-aR-irrigation-distriety-a-trancii-digtricty-a-rapid-sransis
distwrioty-a-publie~ubilify.digbricty-or-a-water-distriot.--Noething
herein-Qentaingd-shall-be-ecnstirvod-ac-in-any-way-Ltimiting-suek-rights
as-may-by-given-by-any-other-lav-ef-this-State-te-countissy-citiaa
ARd-couRtiesy-incorporatad-citios-or-towns-eor-muRicipal-water-distriats
sr-irrigation~-disirictiy-brangit-districtasy-rapid-srapsit-diatriotay
publio-ubility-distrietay-or-watepr-dicirietsy
Bui-privaie-preperty-apprepriansed-io-ithe-uge-of-any-countyy-eity
apd-esuntyy-iRcerporated-eity-or-tewny-or-munieipal-water-distrieiy-or
adrrigation-dissriesy-or-srarsit-distriety-or-ropid-sransit-distriety-or
public-uiility-dietriety-er-wabter-distrieb;-may-net-be-iaken-by-any
@cher-asuntyy-eity-and-esuntyy~incorporaied-eity-or-towny-er-munieipal
distriaty-or-irpigotien-distyriety-or-ivansit-dinsriet;-or-rapid-branatd
ﬂistriet,-sr-pablie—utility—diatriét3-er-wate£-diatriet;-while-aaeh
preperty-ig-so-appreprinted-and-used-for-the-public-purpeses-fer-whieh

tt-has-been-so-appropriatedsy

Comment. Section 1241 is superseded by provisions of the Eminent

Damnain Code indicated below.

Section 1241 Eminent Domain Code
Paragraphh 1 = = = = = = & w = » = « = = 8§ 300, 301
Paragraph 2 = = = = = = = = = = = = = = §§ 302, 310-313
Poragraph 3 = = = = = o w « « = =~ « « - §§ hSO-h55



PUBLIC RESOURCES CODE § 7994

Staff recommendation

DIVISION 6. PUBLIC LANDS
Part 3, Ssale of Public Lands

Chapter 4. Provisions Relating to Public Lands Generally

Article 9., Miscellaneous Provislens Relating to State Lands

Public Resources Code Section 7994. Limitation on condemnation of state lands

Sec. . Section 7994 is added to the Public Resources Code, to
read:

7994. HNotwithstanding any other provision of law, all 16th and
36th sections, both surveyed and unsurveyed, owned by the state or the
United States, which are now or may hereafter be included withir the
exterior boundaries of a national reservation, & reserve, or lands

withdrawn fram public entry, are exempt from taking by eminent domain.

Comment, Section 7994 continues without substantive chenge the limita-
tion upon condemnation of state lands stated in paragraph 2 of former Code

of Civil Procedure Section 12L0.



