#36.65 6/30/71
Memorandum T1-49
Subject: Study 36.65 - Condemnation {Right to Acquire any Necessary Right
or Interest—Disposition of Code of Civil Pro-
cedure Section 1239)

The Commission has approved Section 303 of the Eminent Domain Code.
Section 303 supersedes Code of Civil Procedure Section 1239 which deals
with the same subject.

The staff presents for approval the repeal of Section 1239 of the
Code of Civil Procedure. The proposed Comment to the repealed section
merely refers over to Section 303. The Comment tc Section 303 contains a
discusslon of the extent to which that section changes exlsting law.

Respectfully submitted,

John H. DeMoully
Executive Secretary



Memorandum 71-49
EXHIBIT I
CODE OF CIVIL PROCEIURE § 1239
Staff recommendation July 1971

Code of Civil Procedure § 1239

1330+ --Fhe-following-is-a-cinnsifieation-of-the-egiates-and-rights
in-3apdo-gubieei-to-be-taken-for-pubiie-uset

3+--A~Ffee-gimpley-when-talien-for-publie-buildingeg-or-gronndsy -ox
for-permanent-buildingey-for-reserveirg-and-damsy-and-permaneni-fioed-
ing-ocen sioned-therebyy-or-for-an-osutlet-for-a-£flevwy-or-a-place-for-the
deposii-of-debrig-or-tailings-of-s-mipey-or-for-ike-preseetion-of-water
bearing-lands-from-dyrought-therefrom-of-any-eharacter-vhatsoever-£rom
ary-adjaeent-landa~

2+~-BExeept-ag-provided-in-subseetions-3-and-Uy-or-gpeeifieally-in
apy-osher-statutey -an-easemeniy -vhen- takien-for-any-other-uses-providedy
hevwevery-that-when-the-baking-is-by-a-manieipal-corporationy-and-1a-Ffor
the-purpese-ef-construesingy -equippingy-ueingy -maintaining-or-operating
any-werks,-read,-;ailrﬁady—tramﬁay,-pawer-piaat,-%elephaaé-liae,-er
other-gpeecEeary-vorks- pr-sErueturesy-for- the-preparatisny -maaufaeturey
bagdling-er-irancperiing-of-any-meterinl-or-guppties-regquived-in-the
eonstruesion-or- completion-by-sueh-minieipal ~corporation-of-any-publie
worky -imprevemerty-or-dtilityy;-a-fee-pinple-may-be-taken-if-the-legisia-
sive-bedy-of-such-minieipal-corporetion-shally-by-regeiutiony -determine
the-fakiang-thereof-to-ke-npecscarys-and-providedy-furthery-thaty -when
any-laad-ii-taken-fer-%he-uee-af-a-bypa:ay-er-&raiaagg—uayy-ar-ever?iqw
ekanrely-ar-a-leveey-or-an-cubanlmesty-ar-a-ent~reguired~by-she-plang-af

the-Satifernia-Pebris-conmission- referred-s8-in-that-eertain-aet-of-the

-1~
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tegislaturer-entitled-tAn-ack-approving-the-repors-of-the-Catifornis
Pebric-Compigsion-transmitted-to-the-Cpeakeyr-of-the~House-of-Represen-
tatives-by-she-Seeretary-of-War-en-dune-27y-31031y-direeting -the-approv-
ai-ef-plans-of-reelsmation-aleng-the-Baerapenio-River-or-ite-tribu-
tariec-or-upen-the-gvamp-iands-adjacent-+o-said-pivery-direeting-she
Btate-Engineer-so-proedre-data~ard-make-surveys-and-examinntions-for
the-purpese-of-perfeeting-the-pianc-eontnined-in-gaid-repors-of-the
atifernia-Bebris-Cemmisaiony-and-so-make-reporta-thereofy-making-an
epprepriaticn-to-pay-the-expersec-of-guch-exumina tions-and-surveysy-and
ereasing-a-Reetamation-Peard-ard-defining-its-pavers -appreved-Peecember
24,-iBlly-ar-any-nsdifieatisaa-er-ameadmenﬁs—that-mayhbe-édepted—to—the
samey-either-o-fee-sinmple-or-eascpent-may-be-taken-ag-a-reslamasion
beard-chall-by-reepinsion-deternine-may-be-rpeeessary~--Buek-ressiution
gRall-be-econelusive-evideres-that-a-taking-ef-the-fee-gimple-ar-easementy
ag-the-eage-pay-bey-~id-neces8arys

Zv~-The-righi-of -eniry-upen-and-eeeupation-of-landsy-and-she-right
te-bsake-therefrom- sueh-earthy-gravely-stonesy-treesy-and-tinber-aa-mmy
be-reeessary-for-cone-publis-use-

Ly--When-the-property-is-taken-by-any-mubual-vater-eysteny -eountyy
eify-and-eounfyy -or-incovporated-eity-or-tawny-or-a-manieipal-vater
distriety-or-other-poaliticai-subdivigiony-regardless-of-the-usey-a-Ffee
eimplie-may-be-saken-if-the-legislaiive-or-ather-geverning-bedy-of-cueh
mituai-vaier-syebemy -~ esuntyy -eity-and-eouniyy -or-incorporaied-eity-o¥
towny -oF-manieipal-water-distriety-or-other-potitieai-subdiviciony-chally
by-vesoluiiony -determine~the-taking-thereef-in-fee-to-hbe-reeassary---Suek
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regolutieon-shali-be-eoneiusive-evidence-of-she-neecegsity- for-the-4aling
ef-the-fee-ginpley--Where-ihe-fee-ig-takeny-the-deeree-af-coendempation
ehall-specifiealiy-provide-for-the-taking-ef-a-fee-sinple-estater
The-proviciong-of -thig-subseetion-shnil-nes-be-applicable-vwheve
the-property-is-taken-under-the-susherisy-eonferred-by-subseetion-31

hereefy

Commernt. Section 1239 is superseded by Section 303 of the Eminent
Domain Code. A background study, prepared for the law Revision Comuission,

on Section 1239 is published as Taylor, The Right to Take--The Right to Take

the Fee or Any lesser Interest, 1 Pac. L.J. 555 (1970).




