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Senate Bill 201, which would effectuate our recommendations concerning 

certain aspects of pleading, has passed the legislature and has been sent 

to the Governor for approval. Attached is a letter prepared for Senator 

Song to send to the Governor explaining the bill.--· ._- .. --. -. " ____ . 

TVo provisions--the compulsory joinder requirement for plaintiffs and 

the revision of the separate statement of causes requirement--were deleted 

from the bill before it was enacted. Tentative recommendations on these 

matters have been prepared that take into consideration the suggestions made 

at the June meeting. Copiea axe-attached. 

The Chairman, Vice Chairman, and Executive Secretary met with the state 

Bar Committee on the Administration of Justice on June 19 to discuss the two 

tentative recommendations. The following is a summary of the discussion at 

__ ~;~~ .. See Exhibit I attached for committee action. 

Separate Statement Requirement 

It appears that the members of the State Bar Committee strongly oppose 

the deletion of the separate statement requirement and the corresponding 

ground for demurrer. It became clear during the course·ofthed1scussion:"t.':\!'.t 

lawyers and judges generally do not understand the meaning of "cause of action" 

(if indeed the requirement applies to causes of action in a technical sense). 

Apparently, as administered by the courts, the requirement is interpreted to 

require separate statement of theories of causes, remedies sought, and the 

like. The fear was expressed that deletion of the requirement would result 

-1-



'-.." in notice pleading as provided in the Federal Rules of Civil Procedure. 

Moreover, deletion of the requirement would, in the view of some members of 

the Committee, result in a significant change in existing practice: Lawyers 

would cOlllllence pleading all causes, '. remedies, and facts in one count. 

It was not possible to obtain an expression from the State Bar Committee 

as to the desirability of substituting a more technically accurate provision 

for the present one. For example, it would be possible to substitute a 

prOVision that required that each allegation be stated in a separate count 

where such separate statement would facilitate the clear presentation of the 

issues. 

It i6 my view that it would not be profitable to devote further resources 

to this aspect of pleading. It is doubtful that any provision acceptable to 

/' the State Bar Committee could be developed. Moreover, with the substantial 

number of new lawYers becoming members of the bar each year, it is not unlikely 

that, in time, there will be pressure to adopt notice pleading. Many young 

lawYers, who have studied the federal rules in law school, are not particularly 

impressed with the existing California fact pleading system. Accordingly, the 

staff suggests that we give no further consideration to this matter at this 

time. 

Compulsory Joinder of causes by Plaintiffs 

It is not possible to determine the exact view of the State Bar Committee 

on the compulsory joinder by plaintiffs requirement. It was apparent that some 

members believe that the tentative recommendation is sound. others expressed 

the view that a better approach might be to adopt the operative facts theory 

of a cause of action generally. One member stated he did not believe any 

change in the law was needed because everything is satisfactory now. 
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No specific suggestions were presented for Commission consideration. (One 

member did suggest that the intercompany insurance arbitration provision 

might be modified to include a provision that the judgment in the plaintiff's 

action had no effect on the arbitration procedure.) One member expressed 

the view that the proposal might force more insurance companies to resort to 

arbitration of property damage claims, a result he believed would be desirable. 

By a vote of nine to eight, the State Bar Committee recommended against 

further study of our proposal. However, I suggest that it be generally distrib-

uted tor comment to all lIlterested :persons and organ1r;aticns.· At our September 

meeting, the Commission can then determine, after reviewing the comments 

received, whether to submit a recommendation to the 1972 Legislature. 
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Respectfully submitted, 

John H. DeMoully 
Executive Secretary 

----------------- ........ . ._' 
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Memorandum 11-48 

LAW OFFICES 

HORTON & FOOTE 

Thomas E. Stanton, Jr. 
Chairman 
Law Revision Commission 
221 Sansome Street 
San Francisco, California 94104 

Re: Senate Bill 201 

Dear Tom: 

EXHIBIT I 

1860 CAL.IFORNIA 'f"EDER .... L __ LAI .... 
5E1i70 WH.StURE 60UI..£ ..... ARL) 

L.OS ANGE:I.ES. CALIFORNIA 90036 

'f,cr..£PMON£ _35·U47 

June 24, 1971 

First, may I again express our appreciation for the attendance 
of yourself and Mr. Miller and Mr. DeMoully at the General Meeting 
of the CAJ in Los Angeles on June 19, and for the discussion of the 
Commission's tentative views on plaintiff's mandatory joinder of 
causes of action and the separate statement requirement. 

The discussion, I think. indicated some of the problems our 
Committee members have been having with each proposal. 

In response to your inquiry as to our views on whether a study 
in these areas should be continued, I am adviSing you of the action 
taken later in the CAJ meeting. 

(1) Separate Statement 

The Committee, with substantial unanimi4y, recommends 
against further study. 

(2) Mandatory Joinder 

By a vote of 9 to 8, the Committee recommends against 
further study. 

As you know, the views of the Committee are not necessarily those 
of the Board of Governors. 

With best regards, I am 

JKH/lhc 

cc: Mr. Miller 
Mr. DeMoully/ 

Yours Sincerely, 

Joseph K. Horton 
Chairman, CAJ 
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:.l.rn a.'T,l:nes awl mo1,,=,rr.izes I!l number of aspect..:.s of Californi.a pl~adlrio?,. 

T,e" hill ,.evise" the law relating to permissive. joinder of caases of ac-

~.; ',r., ;'!:e existing rules are a complex conglcaerate of cOIIBI!on law and equi ty 

rules, cCIl1pllcated by pieceaeal attapts at improvement. Senate BUl 201 sub-

stHules the modern unlimited joinder rule adopted in other states that have 

re~ently revised their law in this area. 

The bill continuel the existing requireMnt that a defendant must assert 

all claims arising out of the transac~ion upon which the plaintiff's claim 1s 
,. 

based but adds SaBe exceptions to thi. requlre.ent to avoid injustice. 

The bill sUbstitute. clear rul •• telling wltbperailsive Joinder of plain­

tiffs and defendant. for the coatlietlna. Ob'Ole~. aDd OYerlapping provisions 

now found in exiatingle •• 

The bill adopt. the IUbatance of the pra¥i.iaD of the Federal Rule. of 

Civil Procedure dealtng witb calpollory Joinder· of per. on. needed tor a juat 
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adjudication. Thi. provbion, which M,' been a40pted in the other states that ;f 
have ~ecently modernized their la., ia ,enerally recognized to have aatisfac-

torily dealt with on. of tbe mOlt difficult probl_ araa. of civil procedure. 

The bill also deala with ~ountercle1m •• ad croas-complaintl. No useful 

purpose is served by the prel.nt C.lifornia ITite. of aeparate, but overllpping, 

cour.t~rclaims and croaa-ca.plainta. In contrast to the coaplex Califor~la 

scl,ellle. i " the great majority of juriadiction., any cross-claim is dealt with 

under a sinr,le set of rules. Senate Bill 201 would provide comparable treat-

m~r,t through a single fOnD of pl.ading--to·be caUed a cross-caoplaint--t~at 

• 
• 

, , 
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~; la ri fJi rw, :. ~s e free t a:r.d broaden ing i 1.5 Sf: O'p~.! to permit seve ranee r:o~ ani y 

of A'. "',<·lOr! ,','1'. also of issues. 

In a'ldHion to the major changes mentioned above, the bill makes other 

t"c",nical o~ corrective change. in existing law. Theae changes are designed 

to streamline pleading and practice by eliminating Ob~olete and unnecessary 

requl.r"!ments or by providing tmprave4 procedure •• 

S'!nate Bill 201 would beean operatiVlt 011 Jul,. 10 1972. Thia deterred 

operative date will pendt lavyera~Jud$e. to beCc.ll taail1ar with the 

revised procedure betore it goes in~.tteet. 

S"nate Bill 201 is the reault at. atll4y ",. tDe Law Revlalan C(all .. 1on 

and is fully explaill!." 111 tbe eAcldle( repoM; of ~ LP 1IIIviaioaCoaiaaian. 

SCllle of the c~nta to .,.rtoua MCttCIIU Of tile ... iU .... revi .. d or expanded 

in special reports which Were aclclptd b,. the &eM_'aM ABftllbly Judiciary 

Camnlttees and pril)ted in the JOIlJ'III.U. Copi •• of the .. repOl"te are enclosed. 

Mr. John H. DeMoullyo lxecutive Secretary of 'GtieLaw Rlv1a1011 C<aaillion, will 

be delighted to supply yOu with any ad41tlooal Il1torill.t1on you desire concern­

ing the bill. 

There Is general agree.ant .-oac all inte,..ted groupe that Senate Bill 

201 ... ill acccapUah a .1gn1tlc&lltUlpr~nt aIIIIl aillpl1ticaUon in the 

Cali fornia law. 
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REQUEST FOR UNANIMOUS CONSENT TO 
PRINT IN JOURNAL 

5239 

Mr. Warren was grant~d un'llIimous consent that the following 
communication relath-e to Senate BiIll\o. 201 be printed in the Journal: 

COMMUllICATION FROIlI ASSEMBLY COMMITTEE ON 
JUDICIARY ON SENATE BILL 201 

The Honorab!e Bob ,lloretti 
Speaiur of the Assembly 
Dear Mr. Speaker, The As,*,mbly Committee on Judiciary, ha\'ing 

considered Senate Bill 201 and ha .... ing report~d the bill with an 
"Amend and Do Pass" reeommendlltion, submits the following report 
in order to indicate more fully its intcnt with respect to this bill. 

Senate Bill 201 was introduced to effectuate the Bccomm~ndalio" of 
the California Law BeL'ision Comn!;ssi,m Rdatiny to CIJI",'erelaim .• and 
Cross-Complaints, Joinder of Cause .• of Action, and Related Provisions 
(October 1970). Except for the new and revised comments set out 
below, the comments contained under the various sections of Senate 
Bill 201 "8 set out in the Commission's recommendation, as revised 
by the Report of the Senate Committee on .Judiciarr on Senate Bill 201 
(printed in the Senate Journal for April 1, 1971), reflect the intent 
of the Assembly JUdiciary Committee in appro .... ing the bill. 

The following new and re\-ised comments also reflect the intent of 
the Assembly Committee on Judiciary in approving Senate Bill 201. 
Code of Ci"it Proccd",.. Sec/ion 378 (amended) 

COntm"nt. Section 378 continues the substance of former California 
law_ See 3 B. Witkin. California Procedure Pleadillg §§ 161-163 (2d 
ed. 1971). It supersedes forUler Code of Civil Procedure Section 381, 
portions of Code of Ch·il Procedure Section .3i8, and portions of former 
Code of Civil Procedure Sectiolls 383 and 384. 

Subdivision (a)(l) and subdivision (b) of Section 378 are phrased 
in substalltial conformity with Rule 20(a) of the Federal Rules of 
Ch-H Procedure. The broadest sort of joinder is permitted under the 
transaction clause of the federal rule and of Section 378. See C. Clark, 
Code Pleading 367 n.86, 369 n.94 (2d ed. 1947); 3 B. Witkin, Cali­
fornia Procedure Pleadi1!O § 163 (2d ed. 1~i1). Paragraph (2) of 
Sllbdivision (a) is deril'ed from the "interest in the subject of the ac­
tion" proYision formerly found in Section ·378 and expressed in prin­
eiple in former Code of Ch·j} Procedure Sections 3ill, 383, and 384. 
Parag"apll (2) is not neerled to explLnd the broad scope of permissive 
joinder under the transHotion clause of subdh-ision (n) (1) but has 
been included to eliminate any possibility that the omission of the 
"iuterest· in the subject of the actiun" provision fonnerly found in 
Section 3i8, and tile deletion of other permi .. ive joinder provisions, 
might be construed to preclude joinder in cases where it was formedy 
permitted. 

The power of the cOllrt to se .... er C>luses where appropriate, formerly 
found ill Section 378, is now dealt with separately in Seetion 379.5 
(new). 
Code of Ci'vil Praeed",·. Seclio" 379 (ame"r}ed) 

COIII"""t. Section 379 is amended to provide statntory standard,. 
for joinder of defendants cOlllparnble to those gO\'eruing joinder of 
plaintiffs. See the COlUment to Sc(·tiun 378. 

The deletcd provisiolls of Section :l79 and formcr Code of Civil 
Procedure Scctions .~ina, 3iOb. 3790, 380. and 383 provided liberal 
joinder rules but we .... criticized for theit· uncertainty and owrlap. 
See 1 J. ChRdhom·n. n. Gro",man & A. Vnn Alst,'no, Californi". 
Plending § '18 (1%1); 3 B. Witkin, California Procedure Pleadiny 
§ 166 (2d ed. 1971). The amenrlment to S"clion 379 sub,titutes the 
more Ilndcl·.,talldahl,· "!rallS"olio,," tpsl sel forlh in Rule 20(,,) of 
the Fed,'ral Uul,·" of Cil'il ProcNlll1"r. Howe"er. in so doill~, the section 
probably merely makes explioil whllt was implioit ill prior decisions. 
Sec JIona ". Sup,·"i"r COlld. 2117 C,,1. .\pp.2rl 611, 24 C,,1. fipt,.. 659 
(1962). ra,.a~I",ph (2) of snJ.dh·;s'oll (a) of Rection 379 is inoludrd 
mrr('ir to 1llHk(". clf'nl' fhat Rrction 379 nSi am('ndl"d pc-rmits joinder in 
nn)" case wltere it fomlOrl" was pemlitted. See Comment to Section 378, 
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Pnrn)!raph (2) is derived from the deleted pro\~sions of S~ction 379 
and the principle stated in former Code of Civil Procedure Section8 
379a, 379b. 37ge, 380, and 383. 

The phrase "in the aIt~rnative" in Section 379 retains without 
change the prior law under former Code of Civil Procedure Sections 
819a aUI1379c. See 3 B. Witkin, California Procedure Plcadj"(J § 172(b) 
(2d ed. 1971); Fed. R. Ciy. Proc., Rule 20(a) (permitting joind~r 
of defendants ,vhere right to relief is asserted 8!!ainst them "in the 
81Iernath'e") and Official Form 10 (" Complaint for negligence where 
plaintiff is unable to determine definitely ,,,hether the person respon. 
sible is C.D. or E.F. or whether both are responsible .•. "). See Krafl 
f). Smith, 24 Cal.2d 124, 148 1'.2d 23 (1944)' (permitting joinder of 
two doctors who operated on plaintiff's leg at different times) ; Landau 
f). Salam, 4. Cal.3d 873, __ P.2d __ , __ Cal. Rptr. __ (May 24, 1971) 
(permitting joinder of two defendants who allt'ged!y injured plaintiff 
in aeeidents occurring on separateda~'S). See generally 3 B. Witkin, 
California PI'O('edure Plcuding §§ 172-176 (2d ed. 1971). 
Oode 0/ Cit'il Proccd!!re Scction 379.5 (new) 

Oomment. Section 379.5 continues without significant substantive 
change the discretion of the court to sc"er causes where appropriate 
by combining former Sections 378 and 379b and making them appli. 
cable uniformly to any party-plaintiff or defendant. See generally 
1 J. Chadbourn, H. Gro&'!1I1an & A. Van AIstrne, California Pleading 

. § 622 (1961); 3 B. Witkin, California P.rocedure Pleadi"(J § 177 (2d 
ed.1971). 'rhe f~deral counterpnrt to Section 379.5 is Rule 20(b) of the 
Federal Rules of Ci\'il Proc.edure. 

The general authorit~· of a court to sever causes of action and issues 
for trial is contained in Section 1048. . 
Code of Civill'raccdllre Section 380 (repealed) 

Comme"t. Section 380 is repealed. The section is made unnecessary 
by the liberal rule of permissin joinder set forth in Section 379. See 
3 B. Witkin, California Procedure Pleading § 166 (2d ed. 1971) ; cf. 1 
J. Chadbourn, H. Grossman & A. Van Alstyne, California Pleading 
§ 621 (1961). RepeDI of Section 380 does not affect the power of the 
court to is.~ue a writ for possession in the trpe of case described in the 
section. See CODE Cl\,. PRoo. §§ 681, 682(5). See also Mo"tgomery iI. 
Tutt, 11 Cal. 190 (1858) (power to issue writ is'inherent in power to 
hear action and make deeree). . 
Code of C;vil Procednre Section 381 (repealed) 

OOlllnl-."I. S~ction 381 is repealed as unnecessary. Its express statu· 
tOry authorhmtion of joinder of certain persons as plaintiffs was 
eclipsed in 1921 by the re"ision of Section 378. See 1 J. Chadbourn, 
H. Grossman & A. V.mAlstync, California Pleading § 615 (1961); 
3 B. Witkin, California Procedure Plcadiny § 164 (2d. ed. 1971), 
Code of Cidl Praccd .. rc Scctio" B82' (ame"ded) 

Comment. Section 382 is "n1rnded to delpte the 1872 enactment of 
tbe old common law rule of compulsory joinder. This provision has been 
superseded b~' Section 389. See Section 38!) and Comment thereto. The 
former rule was all incomplete ami unsafe guide. One ·could be an 
indispensable or ncceS",lry pllrty ill the ab.cnce of Illly unity in 

I 
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iD~rest. Thus, in an action bronght by an unsncees..ful candidate 
against the members of the Pc,,"'mnel Boord to invalid"le a civil servo 
iee tXJlmination and void eligibility lists based thereon, all the success· 
ful candidat"" were held to be indispens"ble parties. However, they 
do 1I0t Ill'Cm to have been united in interest in the usual sense of the 
Ipm with either plaintiff or defendants. See Child u. State Per30nnel 
Board, !l7 Cal. App.2d 467, 218 P.2d 52 (1950). On the other hand, 
the presence of a uni~y in intHest did not always make one eilher an 
indispensable or necessary porty. See lVi!lianls v. Reed, 113 Cal. 
App.2d 195, 204, 248 P.2d 147, 153-154 (1952) (joint and severnl 
obligors may be sued individually). See generally 1 J. Chadbourn, H. 
Gro.!sman &A. Van Alstyne, California Pleading § 593 (1961); 3 B. 
Witkin, California Procedure Pltading § 141 (2d cd. 1971). 

No change has been made in Section 382 insofar as it ru-als with 
joining an ullwilling plaintiff as a defendant and with representative 
or "lass actions because Ihese aspects of the section were beyond the 
IeOpe of the Law Revision Commission's study. Accordingly, this por· 
tion of the &'<'tioll was not reviewed by the Commission. Its re~ntion 
neither indicates approval"of these provisions nor makes any change in 
this area of the law. 
Code of Civil PI·.cedure Sccfwn 383 (reppaled) 

Qamm.nt. Section 383 is repealed. The section is ma'de unnecessar)' in 
part by the liberal rules of permissive joinder set forth ill Sections 378 
(plaintiffs) and 37~ (defendants) and is superseded in part by the 
rules for compuhory joinder set forth in Section 389. See 1 J. Chnd. 
bonrn, H. Gros.~man & A. Van Alstyne, Californi& Pleading §§ 615, 
621 (1961); 3 B. WitI..-in, California Procedure Pleading §§ 164-166 
(2d ea. 1971). 

Section 383 provided thnt all or any number less than all of anum. 
ber of persons who nre severally liable on the same obligation, or who 
are· suretl"", or who are insmcrs against the same loss, may sue or be 
sued in the same action. Thi, rule was in part an exception to the com· 
man law rule that one or all of such persons, but not an intermediate 
number, might be joined. Sre People v. Lot'c, 25 Cal. 520. 526 (1864); 
cf. Stearns v. Aguirre, 6 Cal. 116 (1856) (dictum). Insofar ns Section 
383 permitted such persons to join Or be joined as parties to an action, 
it hns .inee been r~Jllaced by Sections 3i8 and 3i9. Insofar as Section 
383 provided an exception to a common law rule of compulsory joinder, 
it has been superseded by Section 389. Sce Seclion 389 and Comment 
thereto. If compulsory joinder is not required PllrsuRnl to the latter 
section, nothing prohibits un intermediate number of such persons from 
joining or being joined. 
Code of Ci.-ill'roccd,tre Section 381 (repealed) 

Comment.. Section 384 is repealed. The section is made unnece>;sary 
in part by the liberal rnles of permissive joinder set forth in Sections 
378 (plaintiffs) and 379 (defendants) and is supersNkd in part by 
the rules for compUlsory joinder scI forth in Section 38~. Sec 1(,'nera1ly 
1 J. Chadbourn. II. G,'O""mon & A. Van Alstyne, California Ph'adillg 
§ 615 (1961); 3 B. Witkin, California Procedure Pleading §§ 164-166 
(2d ed. 1971). 
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At common Inw, in crrtain circumstance!!, all coholders of property 
were rcqllirrd to be_ joincd in nn net ion atT~ctin:r slIeh property; in 
other eirculllstnneffi, coholtlcrs wert' pr(Jbibit,d frllln joining in one 
action. See Throckmorton v. nilrr, ;; Cal. 400 (1855); Johnson 11. 

8cplflbrda, 5 CaL 149 (1855). The enactment of Section 384 in 1872 
changed both these rules to • flexible OIlP permitting eitlwr 811 or "any 
number less than all" to commene. or nefpml actions concerning their 
common proprrty. Sec former Cal. Code Civ. Proe. § 3M; Merrill II. 

Cali/on,;a Petro/eun, Corp., 105 Cal. App. 737, 288 P. 721 (1930). 
Insofar 8S Section 384 permitted all coholMrs to join or be joined, it 
has been eclipsed by the liberal joinder rules pro·.-idcd in Sections 378 
and 379. Although Section 384 also permitted_less than all coholders 
to join or be joined, prior case law recognized that, notwithstanding 
Section 384. under some circumstan~ps all the cotenants must be joined 
ns parties. S~e, e.g., Sowman v. Redona, 52 Cn\. App. 300, 198 P. 6-13 
(1921); Jameson v.Clw'IIslor,CU1,jield ,l1id,cay Oil Co., 176 Cal. 1. 
167 P. 369 (1917). Cf. Woodson v. Torgerson, 108 Cal. App. 38G, 291 
P. 663 (1930). See 3 B. Witkin, California Procedure Pleading § 144 
(2d ed. 1971). The rnles determining wllether all the cotenanl$ must be_ 
joined are now sct forth in Section 389. See Section 389 and Comment 
thereto. If compulsory joinder is not required pursuant to those rules, 
nothing prohibits I.,;s tban all coholders to join or be joi!lcd. 
Code of Civil Proced"re Section 126.40 (nelO) . 

Co",,,,ent. Section 426 .. 40 is required·to preyent injustice. Subdhi­
sions (n) and (b) prohibit waiver of II cause of action which cannot 
be. maintained. 

SlIbdit';sio1l '((1). Subdivision (a) nses language taken from Rule 
13(a) of the Federn! Rules of Ch·jJ Procedure. See also Code of Civil 
Procedure Section 389 (joinder of persons needed for just adjudica­
tion). 

Subdit'jgioll (b). Subdivision (b) of Section 426.40 is designed to 
meet problellls that may arise when the federnl courts have jurisdiction 
to enforee a cause of action created by federal statute. In some cases, 
state courts haye concurrent jurisdiction with the federal courts to 
enforce a particular cnuse of action. For example, such concurrent jur. 
isdiction exists by ."pre .. statutor.\' provision in actions under the 
Federal Employers' Liabilit;l· Act. 45 U.S.C.A. §56. Moreover, even 
though the federal statute does not contain an exproos grant of concur­
rent jurisdiction, the general rule is that state courts hnye concurrent 
juri!KIiction to determine rights and obligations thereunder where 
nothin:r appears in the federal statute to inriicate an intent to make 
federal jurisdictionexclusi"e. O"'ry of California II. SlIperior COllrt, 
32Ca1.2d 119, 122. 19-1 P.2d G89, 692 (19-l8). III cases where the state· 
and federal courts haye concurrent jurisdiction. if the cause of action. 
created by the fedeTllI statute nrises out of tl,e same transaction or 
oeeur~nce, Section 426.30 requires joinder in the state court proceed­
ing, and subdivision (b) of Section 426.40 is not applicable. 

In some cnses, the federal eOUI·ts ha .... e"elusive juris,liction of the· 
federal cause of action. See 1 B. J "r;sdictioll § 55 (2d ed. 1971). In 
these cases, subdivision (b) of Scction 426.40, recognizing thllt the fed-

, 
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eral ~nuse of action is not permitted to be brought in the state court, 
provides an exception to the compulsory joinder or compulsory· cross-
complaint r.quir.m~nts. .. . 

Under some circumstances, more comple:!: situations may arise. For 
example, if the claim wllich is the subjeet of a state court action by the 
plaintiff arises out of the same tranMction as II claim which tbe de· 
fendant may have under both ~tate and federal anti-trust acts, the 
defendant must file a cros.~-complaint for his cause of action under the 
state Cartwright Act (Business and Professions Code Section 16700 
et 'If-) in the proceeding in .the state court to avoid waiver of that 
cause ot action under Section 426.30 and must assert his federal CBuse 
of action under the Sherman An Ii· Trust Act in the federal ~ourt (since 
his cause of action under the Sherman Anti·Trust Act is one over 
which the federal courts have exclusive jurisdiction). Tbus, in this· 
instance, defendant's state action must be brought as a cross-complaint 
and his federal action must be brought as an independent action in the 
federal courts. Subdivision (b) makes clear that his inability to assert 
his federal cause of action in the state court does not preclude him 
from bringing a later action in the federal court to obtain relief under 
the federal statute. 

8"bdivilion (c). Subdivision (c), which makes clear the rule re­
garding pending actions. is the same in substance as Rule 18 < a) (1) ot 
·the Federal RulM of Civil Procedure. . . 
Code of Civil Proccd/lre Scction 428.10 (new) 

CornmeAl. Section 428.10 reflects tbe fact that a cross-complaint is 
the only type of pleading thnt may be filed to request relief by a party 
against whom a complaint or cross-complaint has been filed. It should 
be noted that, if the cause arises out of the same transaction or occur­
rence, the eross-complaint is compulso"'1; See Section 426.30. Counter· 
claims have been abolished. Section 428.80. 

Subdivision (a) adopts the simple rule that a party against whom a 
complaint or cross-complaint has been filed may· bring any cause of 
action he has (regardless of its nature) against the party who filed tile 
complaint or cross-complaint. There need be no factual relationship 
between his cause and the cause of the other party. This is the rule 
under the Federal Rnles of Civil Procedure and other modern provi. 
sions. E.g., Fed. R. Civ. Proc., Rule 13. Third persons may be joined 
pursuant to Section 428.20. 

Subdivision (b) does not. of course, limit the right of a party against 
whom 1\ cau.~e at action has been asserted to join unrelated causes of 
action when filing 1\ cross-complaint under subdivision (a) al1ainst the 
party who asserted the cause against him. Subdivisions <a) and (b) are 
completely ind~pendcllt provisions, and it is necessary only that the 
person seeking to file the cross-complaint come within the provisions of 
Dne of the subdivisions. . 

Subdivi.ioll (a) is !!rnerallr consistent with prior law (former Code 
of Civil Procrdure Section 438) which provided for a counterclaim; 
but, ullder prfor law, some causes which a party had against an oppos-
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ing party did not qualify as counterclaims because they did not satisfy 
the "diminish Or defeat" or U~t"Y('rul jud:;rment" reqnirements. Thf'Se 
requirements are not ("ontinuetl, "nt! subtli"ision (n) permits unlimited 
scope to a cl'oss-<:omplaint a~ninst flU oppo~ing party. }"or cliscussion 
of the prior law, See the Comment to Section 426.30 and Friedenthal, 
Joinder of Claims, Co"nterc/aims, Gild Cross-C.mplaints: Suygested 
R~vision of the Califo",ia l'rol'ision", 23 Stnn. L. Rev. 1. 19-23 (19iO). 

Subdivision (b) continues the rule (fonner Code of Civil Procedure 
Section 442) that a ero.'!l;-compl"int may be asserted against "ny per­
oon, whether or not n party to the Hetioll, if the cause of nction asserted 
in the cross-eolll p la in t n rises out of til e same transaction or OCCll rren ce 
or involves the same property 01' contro"ersy (see disel~'!l;ion in Como. 
ments to Sections 3i8, 379. and 425.10). Sub,livision' (b) thus permits 
8 party to assert a cause of action fig-ninst a persoll who is not already· 
a party to the action if the CRuse has a subject matter connection with 
the cause already asserted in the action. For further discussion, see 
Friedenthal. supra, at 23-26. 

Section 428.10 restricts cross.complaints in eminent domain actions 
to those that assert a calL'e of action arising out of the same transaction 
or occurrence or that involve the SHme property or controversy. Sub­
division (a) which permits n .... ertionof unrelated causes of action is 
mads specifically inapplicable to eminent domain actions; but sub­
division (b); which permits assertion of related eaust'S, is applicable. 

Any undesirable effects that mightre;nlt from joinder of causes 
under Section 428.10 ma~' be avoid.,1 by s.veronceof causes or issues 
for trial under Sectioll 1048 of the Code of Civil Procedure. 
Code of Ci~o1 Pro.,duTe ."5cclion 428.30 (l.ew) 

Comment. Section 428.30 provides permissive joinder rules that 
treat a cross;comlllaint gellPra!J~- the same as n complaint in an inde­
pendent aztion. Ct. Section 42i.10. TIIU", with a single exception, if a 
party files a cross-eomplaint against either nn original party or Ii 

stranger or both, he may "ssert in his eross-eomplaint any additional 
causes of action he has against any of the cross-defendants. See the 
Comment to Section 42i.10. The exception is the filing of a cross· 
complaint against the plaintiff in an eminent domain action. In sneh 
a case, the cross.complaint may state only those causes of action which 
arise ont of the same tral~~action or occurrence or invoh'e the snme 
property or controwrs~·. See Section 428.10. Any undesirable effects 
that migllt result from joinder of causes under Section 428.30 may be 
a\'oided by sevrrance of causes or issues for trial nnder Seetioll 1048. 
Code of Cit·a ProceduTC Section 4/29.40 (new) . 

Comment. Section 429.40 makes clear that nothing in this title' 
affects the authority of the Jndicial Council to provide by rule. for 
the practice and procedure under The Family Law Act, notwithstand­
ing that former Code of Civil Procedure Sections 4258 and 426c nre 
continued as Sections 429.10 and -12~.20 of the Code of Civil Procedurc. 
Code of Ckil Procedure Section 430.30 (new) 

Comlnent. Section 4~O.30 continues prior law under various re­
pealed sections of the Code of Civil Procedure except that former pro-
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visinns' aJlpli~nbl~ to cOIuplllints havc been mnde applicable to CTOSS­
enmpl"ints. Subdh·ision (a) eontinues the rule formerly found in 

. 8f.etions 430 I\nd 444; subdivision (b) continues the rule formerly found 
in Seetion 433; and subdivL,ion (e) continues tbe rule formerly found 
in Sections 431 and 441. . 

mere a ground for objection to the ~omplaint or eross-complaint 
appears on Ihe face of tht pl.adi1lg and no objection is taken by de­
murrer, the objection is 'Wniwd except as other\\ise provided in Sectinn 
430.80. See 3 B. Witkin, California Proeedure Plradillg §§ 808-809 at 
2418-2·U9 (2d cd. 1971). In this respect, Section 430.30 continues prior 
law .. 
Code of CiVIl Procedure Section 1048 (amended) 

COI/Im.MI. Section 1048 is revised to conform in substance to Rule 
42 of the Federal Rules nf Civil Proeedure. The revision makes clear 
not only that the court may sever causes of action for trial but 'also 
that the court may sever issues for irial. For further discussion, see the 
Adlisory Committee's Note of 1966 to Subdhision (b) of Rule 42 of 
the Federal Rules of Ch·n Procedure. Formerly, Section 1048 provided 
that "an action may be so"ered" by the court but did not~pecifiea!ly 
authorize the severance of issues for trial. absent some specific statute 

·,dealing with the particular situation, the law was unclear whether an 
me could be severed for trial. See 3B. Witkin, California Procedure 
Pleading § 266 at 1936 (2d ed. 1971) (" There is a dMrth of California 
authority on the meaning and effect of [the "action may be severed" 
JIOrtion of Section 1048 J ; the relatively few decisions merely emphasize 
its diseretionary character. ") . 

Section 1048 does not ueal with the authority of a court to enter a 
separate final judgment on fewer than all the causes ofaetion or issues 
;involved in an aetion or trial. See Coue of Civil Procedure Sections 
.578-579; 3 Cal. Jur. 2d Appeal and Error § 40; California CivilAp­
pellate Practice §§ 5.4, 5.Hh'i.26 (Cal. Coni. Ed. Bar 1966) ; 3 B. Wit­
kin, California Procedure Appeal §§ 10-14 (19M). This question is de­
termined primarily by case lnw, and. Section 1048 leaves the question 
-to case law del·elopment. 

Sp~tion 1048 permits the court to sever issues for trial. It does not 
affeet any statute that requires that a particular issue be severed for 
1rial. E.g., Code of Civil Proeedurc Section 597.5 (separate trial on 
issne whether action for n~gligence of person C<lnnceted with healing 
arts barred by stat1lte of limitations reqnired on motion of any party). 
The authority to sever issu~s for trial under Section 1048 may dupli-

.. cate similar authority given under other statntes dealing with partic­
ular issnes. E.g., Code of Ch·i\ Procedure Sel'1iolls 597 (scparatc trial· 
.of special defenses not involving merits). 598 (separate trial of issue 
.of liability before tdal of other issues). These sections ha,·e been re­
tained, however. because they include useful procedural details which 
continue to apply. 

Where there are multiplc parties, the conrt, under Section 379.5, 
may order separate trials ·or make snch other order. as appear just to 

prevent allY party from being emburrl1ssed, delayed, or put to unaue 
expense. 

I respeetfully request thnt this report be printed in the .Assembly 
Journal. 

Respectfully yours, 
CHARLES WARRE"" C}Hlinnan 
Assembly Committee on Judiciary 
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April 1, 1971 

SDATE JUDICIARY COIIIIi"JU REPOR'l' REVISIIG 
LAW mm:SIOlf OCIIIISSIOlf CU6LM'S Olf 

aA'l'I!: BILL 201 

.'..' . 1IO'l'IO. TO PBDrr • IOUDAL .' 
......... fIonr mO'fed. that the follo.iDg letter .of legislativemteat be 
~in the J01I1'naI. . . .' . 
~earrJe4. " 

. Califotfil. Lerialat1lft 
Senate COlIUIIittee on Judieiar)' 

,. . ".8aeraJnmto, April 1. 1971 
U. ~ III R~~fof f1 .. 8~ 

DeR·GoverDllt Reineck.e: I ~ requea Illat tlla NIoIOIed 001II­
IDliafa .011 S;eaa~ Bm 201 be priDted ill tbe.Senate ~17 JounW .. 
the ~tive mtel1t .of the. 8euteCammittee on Judieiarr. 

Seaate Bill 201 wucoDlidered Ity.the SeDate Committee oaJudielary • 

. aad ___ ~~,. ~~.~~ .. toda7 ~.theted~t~~~ ~~= .. am_ . 1he a._· report ..... p uz· ............ te .. 
tomlllittee 011 Ka:roh 80 cornetl7 ltatee the iIlteat of the eoaimlttee ill 
-recard to the bill. 

S'--'- '. ~.WI' . 
SONG, Chairman 

BlU'ORT OF iJBNAT.E cOlIXITTEE ON JUDICIARY 
. ONSBNATE BILL 201 
In ordeJ- t.o indie&te more fully ita inteitt with reapeet to Senate 

Bill 201, the Senate Committee oil Judiciary makeII the fo1l.owinc 
report, . " 

Bxeept for the reviled commente let out b<-I.ow, the commente con­
taiDed IIDder the varioua aeetious .of Senate Bill 201 as IIet out in the 

. B_",eiodol"," fJ/ fle Cd/fWfIia Law Be-viriott C_miariot> Rfi4tittg 
1fJ COI&tllerclaiml .. lid Crou·Colllpiaillf,. JoilltU. of C_ of AclwlJ, 
&lid Rllated Pr6vi1iotu (Oetober 1970), 10 Cal. L. RevisIon C'omJD 'n 
Reporta 501 (19'11), ~6ect tbe intent of the St>nate Committ ... on Judi­
eia17 in approving the various provisions 6f Senate Bill 201. 

-- ----- -----------~-------
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0041 of Civil ProaeeIure 8ectioD 4811.10 (new) 
Comn,cnl. section 425.20 <'Ontiuues without .substantive change 

thr portion of torltlM" Cod!' of Cil·U Procedure Section f21 lbat related 
to the separate .tati'lllent or raUS('S of action. 

Code of Oivil ProcedllA SectioD UIl.30 (new) 
C_tlm,t. 8..oetioll 421l.3/J eOlltinuet! the Bllbotancc of the former 

eompulROry C<lnnt~reIKim rule (former Code of Civil Procedurf Sfrtion 
4.'19). However, sin •• the "';"pe of a cl'OSSoOOmplaint is e:Xl>anded to 
;"dwl~ claima wlJieh would 1101 have met the "defeat or diminish" 
ur """veral judgment" requirements of the fonner oonn~r"'aim &tat­
ute, the scope of the former rule ia expanded by ~tion 426.30 to 
inelud<> MJru! eaUSl'8 of aetion that formerly were not eampnlaory. ·See 
dilrlL""ioll in Friedrnthal. Joiade~ 01 CLliltU. COI<att~ln;_; oad Cr_. 
CotllplDi,,11: ''?''9~sttd Bn'irioa of flu Calif_w. ",".oNiom, 23 S" ... N. 
L. REv. 1. 17-27 (1970). All to tbe limitationl under former law, _. 
par. HtU v. SaUUu, 100 Cal. App.2d 37, 222 P.2d 962 (1950) (later 
action by purehaser to ·ffllOver lIlOMy paid under land me eontraet 
barl'l'd tor lailUft! to I\IIIfft it by counterewrn in prior qum title 
Action), Vlit. Honea v. llole~, 212 Cal 711, 780, IlOO P. 963. 9M 
( 1931) (" The compWDt II!pb to quiet title; the eooDtm:lahn is for 
dlUll8gel. The grantilll of th~ recovery prayed tor in the eounterclaim 
wOIlld not diminish OJ' d..r .. at the plaintitr'¥ recovery; it would not 
dect the nlie! demanW In the complaint in the .lirhtest de.,.. "). 

Oni)T I'I'lated 08_ of aetion that pm! at the time of serviee of the 
an." .. r to the eomplaint on t~ partielilar plalntiJf are a1fected )ly See· 
tion 426.30. . 

J. eourt 11111.1 grant to a party wlln Aeted in good faith leavp to uaert 
•. relaud ~Il_ of 8I'tioo Juo f.ned to BII"I!<.' in 8 el'OlilHlOlOpJaint if 
the party a!'Pli •• lnr ;ueh leave. s..e Seetio!! 426.50. 

Subdlviolion (b) is new. It III dt-Ioiillled to prevalt unjnst forfpiture of 
a callie of action. Pararraph (1) Ireata the situation where a party ill 
not .• ubject 10 a peno1l8.l judgmrnt, juriJdiction harinq be", obtained 
only over property.nwtwd by him. In this situation, altliough the puty 
hgaiost whom th,' wll1plaint (or cfOIIII.(,omplaint) i,lIled is 1I0t required 
to plead hill ..... ~lt.d en""" ~f aetion in II cl'OIISocomplaint, he may do so 
at hia el •. 'Ction. Ir he ,·I .. t.i to Air a cl'08lr<'omplaint, he il requi!E'd to 
8fi>lert al1 ~J"t,-d OQUlk',; of uttion in hi. cl'OSWtlmplainL Paragraph (1) 
i •• imilar II> Rul.·13(e) (2) or th. Ft'drral Rules of Civil Proc~dure. Se. 
Se.tion 426. I 0 (.) (d.ti" illj!" ""111 plaints to inelude eross-eotnplaintsJ. 

Paragrllph (2) of >"both·i.ioll ib) permits a party to ddRult without 
·W1Iiving .n~· eaU8« or ,wtinl1. If the purty does not desil't' tl) defend the 
a.lion I1D'! a dei""I! jang",."l ;s IlIk.". it would be unfair if An addi­
tional elulJieql1l'Jld' ul SIkh d.~ruult W('rt> that aU related Cil~es .of action 
the party hlld w""jJ" t. .... ~iVo.',l alld U!injtlljsllt'<i. . . 

Not(' IhM. a!tIl"ullh g,'et;"JI 4~>jj.a'l may not "pply to n partIcular 
ClitoP. illdt"prndlt"l:t;t Hlle;;' ~~li~~n u! Ule ru!~'S of res jUllicata Qr co1l8l~ .. raI 
es,oppel, if "")" is not ntT,·ct~. 
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Code of Civil Procedure Section 426.50 (new) 

C(jmrnc·~lf. I:Jldd" K{'L·tiutj 4~G.~lO. tht- (:'our! UdlSt. 2'1"iLHt h'Il\'\.' to ~rt 
if t'ctU~ if the' piil'ly requo'stillg I.~<IV~ lH"f~ld in 'go~ljl f;,ith. This s,pction.is 
tC) be eons1rtlt-d li.bt"rally to pre\'t"nt f(lrfl~ilurp of causes of action. 
Wht~rt' D·N.·.es:\llr~·. the t'ourt mny grant :)u(~h INt."" lSubj~,:t to tflrms or 
condiCiuns whjf.~h will prevel,t injustice, liut'h ;.lao; pllNtpunenU'ut or pay. 
mont of cost.. . 

8fftion 426,;,0 bllpplemt'nt.. tb~ authority pm' :dod ~nerally to 
amend pleadinb .... Ret' SeeliGn 473 of tl.e Cod" of Civil l'rucO'dure. For 
authority to Ille a ",rmio..lve cros., ... omplnint. 800 l:W,·,ibll 428,5(). Like­
wise, Section 426,50 does not precl"dc the granting of reliof from a 
judgment or order und~r Set:lion 473. 

CocIe of OIY1l Procedure llectilln dUO (new) 
CDfllIII",.I. Section 426.60 limit. the appliratio!l of compulsory join­

der !If causes 10 ordinary ci~ il actions, 
SIObd"~ (IJ). Subdivision (a) mllk<s the p"o\'isioll" for eompul. 

aory pinder of cause.. inllpplio&ble to .~ial proeoedings. Tilt statute 
governing It particular.peeial pl'O<:e<!ding may, of r,ou""". prOl'ide com­
PUrT joinder rules for tilat proceeding., and &o"tion~ 426.60 haa no 
e«eet IItI those ruin. Likewise, the fact that this article i. nIIt applicable 
in speeial p_etdinga dOt's not pr!'clude the independent application, 
if IIny, of l'lI8 j\ldieata or oollateral ""toppel 

The extent til which former Code of Civil Procedure .Seetilln 439 
(compulallry eounterelaim.) applied til special prOCf>t'diDgs waa unclear. 
0/. BlICCioeco II. Cmu,12 CaI,2d 109, 116, 82 P.2d 385, 388 (1938) 
(court ute<! that rea judicata did 1)01 bar subs<>quent 8"tion by 1_ 
til !'eIlOVel' deposit paid til lessor when 1 __ failed to _rt his claim 
ll1r return IIf deposit in earlier unlawful detainer pl'OOt'editlg). As It 
praetieal matter, the requirement thAt the counterclaim diminWl lit' 
defl'tl the pwntilf'. recovery probably severely limited the applica­
bility 01 Section 439 in apeeiaJ proeeedinl!S. See discussion in C01IImcnt 
to Seetion 426.30 .. 

SvblUviriD" (b). Subdivision (h) excepts actions brought in small 
claim court from compulaory joinder requirements. Thus. Ihe l'(JID­
pulaory joinder rill ... dCI not require that a person join a related cause 
of action in an action in the amaH clailllA (l()urt-even where the related 
callie i8 for an amount within the court 'K jurisdiction. 

The IIIbstunce of the rule that the onl)' daim by the d.ftn~t that 
i& permitted in the small elailDB court is one within Ihf jurisdiotionlll 
limit of the lDIall claims court is continued in Cod" of Civil Prooodure 
~tloDa 117b and 117 •. However, such a «laim i. not cor;,pulMory \lnd~r 
SeetillD 426.30. This change. prior law under which counterclaims 
within the jurisdicti,onal Iim;t. of tbe sman "'aim. court .pp"rently 
were compu\oory. See T/IDm.pB<'" t'. ChfW QH(J.", 1117 Cal. App,2<1 Supp. 
825, S3f P.2d 1074 (1959) (dictum). For II critj"ism .of the prior I~w 
and. dileuaioD of the problems re.ulting from the applh,"ti"n of tl •• 
form.r compulsory counterclaim rule in the .",,,11 elaims court, see 
Friedenthal, Civil Pr~eed~rc, CAL 1_, w·~ TU"D>; AND D.:VEl.Ol'MEl<'I'» 
If/I, ~3 (1969). As to the application of the doctrine of res 
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judie",ta to smun claims courts. see Samhrson t·. Numann, 11 Ca1.2d 
563. 110 .. 1'.2d 10'.15 (J941). S.e also 3 B. WITKIN, CALLFOBNIA Pao­
CEIHJR.E Juilgments ~ 46 (b) (1954). 

Snbdit·irifm (e). Sub<li\·i."i(>" (c) makes tI,e proviRions for compul­
sory joindrr of causes illllll(llicllble wbere the only remedy • .,ugbt by 
auy party to Ull .. <'I~m i •• deelsration of the rights and duties of the 
parties. If any party 10 au ootioo srek., II remedy otbrr than declara­
tory relief. tht' compulsory joinder pr(}visiolls apply. The inapplica­
bility of the !.'<>ml'ul.ory joind~r provisiolL' in actions, in"olving solely 
" "IKim ror dt~l;lriltory relief do.·s not preelude any applicatiou of the 
d(~·triIles of ns judicata or collateral ..toppel. 

Code of Civil Procedure Section 421.10 (new) 
Com "",,,t. Secti"n 427.10 sllper""dcs former Code of Civil Procedure 

Section 427 and eliminate. tbe arbitrary eategorjes' set fonh in ·that 
section. SPetion 427.10 r.latp. only to joinder of ·eau ... of, action 
lII1ain.t ppn;on. whu a .... prop"fly madt partit'S to tbe action; the rules 
gov~rnillg permi""ive joiuder of parti .. are stated in Sections 378, 379, 
and 428.20. 

Under former Section 427, plaintiff could join caUBeS unrelated to 
one another only when they happened to fall witbin one of tbe stated 
categories. Th. hroad prin"ipl. rdl""ted in Swtion 427.10 (complaints) 
and Seetion~ 42S.10 and 428.30 (crOlS-<lOmplaints)-that, onee a party 
is prop"rly joilled in an 80tion boeause of hi. conneetion to a lingle 
e.ause of actiol!, adverse parties may join any olber 08 __ 8IrBinst him 
-baa bepn adoph'll ill many other jurisdiotions. See • •. g., Rule 18(a) 
of the F,d~rHI Rules of Civil Procedure. For further diseussion, see 
Friedenthal, ,Joinder of Cu.'m., Cqu"t.rcla;m~. and Cro:l$.Compiamb: 
Suggested RO";'';<»1 of tit. California Pro' ... ."."" 23 STAN. L. REv. 1 
(1910). 

Any und .. irabir ,,ff,,,,\s that might r,,"nlt from the unlimited joinder 
pcrmitt"d by Section 427.10 may be avoided by """n~nce of eauses or 
issues for tTin} under S,'etion 1048.of the Code of Civil Proeedllre. 

Code of Civil Procedure Section 428.30 (new) 
Commc,,!. Section 428.30 providos pt'rmissiv(. joinder ruin that 

heat II ero"",('omrlaillt the same as a complaint in Hn independent ac­
tion. Cf. S"",iol1 f27.1O. TllUs. if a p.rty files a cross.eompiaint agaimt 
E'ithpT iHn orj~inR} part5: or a stran~tr or both) hI(" may USSE"rt in his cr~s-. 
ec,mplaint auy additional l'atH'('s' of 1.v~tion he has against any of the 
erD~·(],·f(·ndnn!s. S{'(' the Com,IUrnt to Seelion 0127.10. Any undesirabll." 
elIet"ts that nligllt. rf'sHlt froltl j.ihu!t\r of cau.~ps under St·,dion. 428.30 
rnny be avoid(·rl L.\ SCVt;':Tan('f of tauS{'os or issul~s tnr trial undt>r S~~tlon 
1048. 

Code of QivlJ, Procedure Section 428.50 (new) 
C()mmr~t. The fir .... t ~enteu('e of St~(·tiou 428.50 ('.nntinu{'s Ute sub­

atanc('! of a por1ion of form-:!' Cocle of Civil Pro"E"dl1l'e ~(·ttion 442 
exeC'pt that jt lfwkf~ elNtr that 11 cr~p~:ompi.njlll nmy he· fil('>d hbf'for.e" 
as wdl .us at the ... .'llllt" tiru~ a.,l;,; th~ answt'r . .As uudt,l' \"ormer ~:tion 
442, ~rmi"i1iicm of tilt' ,·uurl ~"re'lnircd !O tHt' H (T-iJ:-; ... ·l·{,ll1pliliut sub!'le­
quent to Un' an~w·.'r. T('tl' hUlgungl' ;, DU,y bt· gralJtcd'! of Section 
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428.50 pli1res th~1 question {If fl~a\'f' tu flr.: a {,fOS,.";.-NHllplaint a.fter the 
~1nswer who])y ill the di:o;(·rt>t~.[m of tIle l'ourt; it iN. to bt' djstingui~hoo 
from the mandatury langnag-t" "shall gralJt" of.S~ction 42('..50 relating 
to compulsory cross-c-omp1aillts. 

Code of Oivil Procedure Section 430.10 (new) 
Comlilent. Sodion 430.10 cont.iliues the grounds f~,' ob.:,·,·ti·)n to a 

complaint by demurrer (fonner Code of Ciyil Pr",·cjure Section 43n) 
or answer (former Cooe of Civil Protenute ",·,·ti"" ~3:'l) except that 
improper joinder of causes of action i8 no lO!l~cr II. ground fur objeetion. 
Any cause o-f action may be joined again~t any pfrwn who is properly 
a party in the action. See Sertions 427.10, 42;;.10, aun 42,".30 (joinder 
of CAUses). See also Sections 378 and 379 (joinder of par!.i,'s) 

In addition, Section 43ll.1O nppli .. to cross-complaint' (whiCh now 
ineltlde claims that formerly would have !wen as.«'rt.ed ao; (,oru,t.>rclaims) 
while former Code of Civil Procedure Secti6ns 43ll applied only to a 
"complaint. " . 

Code of Obit Procedure Bection 431.'(0 (new) 
V_ment. Section 431.70 continues the substAnth'e eff,'d of fOtm~r 

Code of Civil Procedure Section 440. See Jo .... ~. Mort;",,,,·, 28 Cal.2d 
621, 170 P.2d 893 (1946); Sttnriu Produc. Co. ". Malovich, 101 Cal. 
App.2d 520, 225 P.2d 973 (1950). Seetion 431.70, however, is expl'eilSly 
limited to eroa-demand. for ",oneil and spedfi •• the pr""edur. for 
pleading the defense provided by the oeetion. It i. not lI<'C~y under 
Seetion 431.70, ao it weo not necessary under Section 44<1, that the 
eross-demand. be liquidated. See HaU(Jcr 1!. Gates, 42 CaUd 752., 269 
P.2d 6/)9 (1954). Seetion 431.70 amel.iorate. the eil'""t of the statute 
of limitation.; it does not revive claims whiel. have previously been 
waived by failure to plead. them under Section 426.3ll. This was implied. 
(under former Code of Civil Procedure Section 439) in Jon .. ... .'Ii.,. 
fimM:, $Upro. See also Fronek 1!. J. J. SttU/lnJlan.Rudolplt Co., 40 
Cal.2d 81, 251 P.2d 949 (1~2), bolding that Cod. of Civil ProeMure 
Section 440 did Dot revive claims previously waived. It should be noted 
that, if defendant defaults without answering, he will not later be 
barred from maintaining an action on what would have \!nn a com· 
pulaory counterelaim. See Section 426.30{b) (2). Thoult" the stat.ute 
of limitations may run on 8u~h a claim oaVM by prior default, it will 
be permitted as oot-oll' ullMr Seetion 431.70 eo in other "3BeS. Where k 
cause of action is one not required to be asserted in a ero' .... ,omplaint 
1Inder Section 426.30, there is no requirement thnt it be a_rted by 
_y of defenoe under Section 431.70. 

(lode of Civil Procedure 8ectio111048 (amended) 
Com ... em. Section 1048 is revised to conform in suhstanee to Rule 

42 of the Fede,..,,] Rul .. of Civil Pr""edure. Th~ revi,i .. n makes clenr 
not only that the court may sewl' cau .... of actio" for lriu] but also 
that the court may sever i""ues for triaL Por further di""u,,;on, see the 
AdviliOry Oommittee's Not. of 1966 to Subdivi,ion (b) of Rule 42 of 
the l"ederal Rules of (;iv11 hooedure. ~'ormerly, Section 1\148 provid.d 
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that "an ~tion may be severed" by t.h~ court hut did no! specifically 
authorize the ,,\·~r.,u,e of issues for tri.L Absent some specific statute 
dealing with the pHlicular situation, tbe law was unclear whetber an 
issue could be sev, .... d for trial. See 2 B. WITKIN, CALlFOR.~L\. PR0-
CEDURE Plead;ng ~ 160 at 1138 (1954) ("There is a dearth of Cali­
fornia authority Oil the nlOtmlng and elfect -of [the "action may be 
.. vered" portion of Section 1048] ; th~ relatively few decisions merely 
emphasize it~ discretionary character.' '). 

Section ]048 ,l~e. 'lOt deal with the authority of a court t<i enter a 
"'parate final julgment on fewer than all th •. causes of action or issues 
involved in an •• tion or trial. See Code of Civil Proeedure Sections 
578-579; 3 Cal. Jur.2d Appoal OM Error § 40; California Civil Ap­
pellate PrJU'.tke §§ 5.4, 5.1~5.26 (Ca\. Cont. Ed. Bar 1966) ; 3 Witkin, 
California Proe .. dure Appeal §§ 10-14 (1954). This question is de­
termined primarily by ease law, and Section 1048 leaves the question 
to case law development. 

Section 1().j8 1><'''''''/8 the eourt to sever issues for trial. It does not 
affect any statute that require. that a particular issue be severed for 
trial. E.g., Code of Civil Procedure Section 597.5 (aeparate trial on 
issue whether action for negligence of person connected with healing 
arts barred by st. tute of limits tiona required on motion of any party). 
The authority to sever issues for trial under Section 1048 may dupli­
cate similar authority giwn under other statutes dealing with partic­
ular issues. E.g., Code of Civil Procedure Sections 597 (separate trial 
of special defen ..... nol involving merits), 598 (separate trial of issue 
of Jiability hefon trial of other issues). These scetiona have been re­
tained, howe,·.r, beoause they include useful procedural detaila whieh 
eontinue to apply. . 

Where there are multiple parties, the eourt, uuder Section 379.5, 
mAy order separate trials or make such other ord •. rs as appear just to 
prp\'ent any party from being embarrassed, delayed, or put to undue 
exp<'nse. 
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c TENTATIVE 

RECOMMENDATION OF THE CALIFORNIA 

LAW REVISION COMMISSION 

relating to 

COMPULSORY JOINDER OF CAUSES OF ACTION 

BACIWROUND 

Since 1872, a defendant in a civil action in California has been 

required to assert by counterd.emand any cause of action he has against the 

plaintiff that arises out of the same transaction or occurrence alleged in 

the complaint. l This requirement is continued in legislation enacted by 

the 1971 Legislature upon the recommendation of the Law Revision Commis­

sion,2 along with added provisions to protect the defendant against unjust 

forfeiture of a cause of action. 3 There is at present no comparable require-

ment that a plaintiff join all causes of action that arise out of the same 

4 transaction or occurrence as the cause he alleges in his complaint. 

1. See former Code of Civil Procedure Section 439: 

439. If the defendant omits to set up a counterclaim upon a cause 
arising out of the transaction set forth in the complaint as the founda­
tion of the plaintiff's claim, neither he nor his assignee can afterwards 
maintain an action against the plaintiff therefor. 

2. Cal. Stats. 1971, Ch. See Code of Civil Procedure Section 426.30. 
Cf. Recommendation and Study Relating to Counterclaims and cross-C laints 
JOinder of Causes of Actio~ and Related Provisions 1970, repr n ed in 
10 Cal. L. ReirTslon t;omm'n Reports 501 (1971J. 

3. See Code of Civil Procedure Sections426.30(b) and 426.50. See also Code 
of Civil Procedure Sections 426.40 and 426.60. 

4. For a discussion of the existing California law, see Friedenthal, Joinder 
of Claims Counterclaims and Cross-Complaints: S ested Revision of 
the California Provisions, 23 Stan. L. Rev. 1, 11-1 1970. 
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The reasons that a defendant is required to assert all causes of action 

that arise out of the transaction or occurrence upon which he iB sued are 

clear. It is desirable in the interest ofJjudicial ecollOllW that parties to~ 

a lawsuit dispose of all related claims in one action. In addition to l1lll1t-

ing multiple lawsuits, the requirement also min1m1zes trial expenses, for 

causes of action arising out of the same transacrtion or occurrence will 

ord1naril.y invol.ve the same witnesses i1' not identical issues. Ane the 

defeDdant is prevented from harassing the plaintiff' by bringing II SepBrBte 

suit to recover for dallBges arising out of the same transaction or occurrence. 

The reasons that support the requirement that a defendant assert all 

related causes of action apply with equal or greater force to a plaintiff. 

The pla1D.tiff', because he initiates the action, is no~ in a better 

arise out of the same transaction or occurrence. Often the plaintiff bas 

more time and opportunity to determine the tacts before he files his «aplaint 

than the defendant bas before he must file hia croes-complaint. In some cases, 

as where an employer is sued for the act of an employee, 1;he deteDdant lI!II:S DOt 

even be aware of the occurrence that gave riBe to the plaintiff" s action. 

)breOver, the disparate treatment of joinder requirements gives the plaintiff' 

II possible tlictical advantage in litigation over the defendant without 

apparent justification. For example, in a vehicle accident case, the plaintiff' 

IIBY first bring an action for property dallBge in the hope that it will not be 

vigorously defended. A Judgment in the plaintiff's tavor in that action w111 

then be conclusive on the issue of liability in a wbseqnent action brousht 

by the plaintiff' for his personal injuries since collateral estoppel will 

preclude relitigating the issue of liability in the second 

action if the same factual issues are involved in both actions. 5 

5. See 3 B. Witkin, California Procedure Judgment §§ 62-64 (1954). 
-2-
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c 
Moreover, it is sOI!lf!Umes possible to bring the property damage suit in one 

county and the personal injury suit in another, thus unjustifiably incon-

veniencing the defendant and unnecessarily increasing the cost of defending 

the suits. At the same time, an unwary plaintiff may not realize that col_ 

lateral estoppel will bar the personal injury action where the property 

damage suit is tried first and results in a judgment for the defendant. This 

can happen where the plaintiff fails to prosecute vigorously the property 

damage suit because of the small amount involved. Finally, as a practical 

matter, the requirement of compulsory joinder of related causes will not 

impose an undue burden on the plaintiff; the plaintiff seldom fails to plead 

all causes arising out of the same transaction or occurrence both ~r the 

sake of convenience and because he fears that the 

coil.atera1 estoppel may operate to bar any causes 

RE<X»!MENDATION 

rules of res judicata or 

6 
he does not plead. 

The Commission recommends that the plaintiff in a civil action be 

required to join all causes that arise out of the transaction or occurrence 

that is the basis of his complaint. The same proviSions designed to prevent 

unjust forfeiture of a related cause of action of a defendant should apply 

6. For a discussion of the existing California law, see Friedenthal, Joinder 
of Claims, Counterclaims, and Cross-Complaints: Suggested Revision of 
the California Provisions, 23 Stan. L. Rev. 1, 11-14 ( 1970). 
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to the plaintiff. 7 Adoption of these rules will have several beneficial COII­

sequences. The litigation positions of plaintiffs and defendants will be 

equalized. Court time and expense will be economized. The law govern1og 

oompulsory joinder of causes of action will be clarified, thus elim1natiog 

the need to rely on the uncertain rules of res judicata and collateral 

estoppel to determine whether a cause is barred by failure to assert it in 

a prior action. 

While adoption of these rules will cJ.arify and improve the law, they 

will not impose any substantial new burdens on litigants or on the court 

system. The courts have adequately handled problems ,:.e.risiog under the 

defendant's COIIpulsOry joinder requirement. And the possibility that plain-

tiffs will be encouraged to press causes of action they would not ordialrily 

pursue is m'n1!!!E11 in view of the COlllDlOn practice of joiniog all related 

causes as a !!!EItter of course. Any burdens added to the litigation will be 

outwe1gbed by benefits the compu!sory joinder rule will provide. 

The Oomm1ssion also recaumends that somewhat narrower language be used 
8 

to describe those actions which must be joined. The ccmpu.l.so1'1 joinder pre-

visions sbould not be broadly interpreted to bar unpleaded causes. In addi-

tion, it is reC(WTll!!ended that a section be added to tbe pleading statute -to 

plte clear that the compul.sory joinder of causes requirement bas no effect 

on intezoompaqr insurance arbitration. 

1. !:i.:" Code of Civil Procedure Sections 426.40 (comp.U.sory joinder not required 
where cause of action not pleaded requires for its adjudication the preBeDCe 
of additional parties over whom the court cannot acquire jurisdiction, 
where both the court in which the action is pendiog and any other court to 
which the action is transferrable pursuant to Section 396 are prohibited 
by the federal or state constitution or by a statute fran entertalniog the 
cause of action not pleaded, or where, at the time the action was ~nced, 
the cause of action not pleaded was the subject of another pending action), 
426.50 (relief for party who acted in good faith in failing to plead related 
cause of action), 426.60 (compulsory joinder not required in special pre­
ceedings, in actions in S!!!EIll claim court, or where only relief sought is 
declaratory relief). 

8. See the discussion, infra, in the Comment to Section 426.10 of the re~nde4 
legislation. 
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PROPOSED LEGISlJITION 

The ~ssionr8 recommendation would be effectuated by the enactment 

ot the following measure: 

An act to amend the heading for Article 2 (commenclng with Section 

426.10) of Chapter 2 of Title 6 of Part 2 of, to amend Sections 

426.10 and 431.70 of, and to add Sections 426.20 and 426.70 to, 

the Code of Civil Procedure, relating to pleading. 

The people of the State of California do enact as follows: 

Section L The heading for Article 2 (commencing with Section 

426.10) of Chapter 2 of Title 6 of Part 2 of the Code of Civil Pro-

cedure is amended to read: 

Article 2. CompulSOry Joinder of Causes of Action; 

Conpulsory Cross-Complaints 

-5-
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§ 426.10. Definitions (amended) 

Sec. 2. Section 426.10 of the Code of Civil Procedure is 

amended to read: 

426.10. As used in this article: 

(a) "Complaint" means a complaint or cross-complaint. 

(b) "Plaintiff" means a person who files a complaint or cross-

complaint. 

(c) "Related cause of action" means a cause of action which 

arises out of the same transaction; £! occurence ,-ep-seFies-ef 

~F8BsaetieBB-eF-eee~FFeBeeB as the cause of action which the plaintiff 

aJJ.ese15 In his complaint. 

Comment. The definition of Section 426.10 of "related cause of action" 

provides a convenient means for referring to a cause of action which arises 

out of the same transaction or occurrence. Subdivision (c) adopts sub-

stantially the same language liS was used in former Code of Civil Procedure 

Section 439 (compulsory counterclaims). As to the interpretation given 

this language, see Brunswig Drug Co. v. Springer, 55 Cal. App.2d 444, 130 

P.2d 758 (1942); Sylvester v. Soulsburg, 252 Cal. App.2d 185, 6c Cal. Rptr. 

218 (1967). The language used in subdivision (e) of Section 426.10 is not 

as broad as the somewbat similar language used in subdivision (b) of Section 

428.10(b)(permissive cross-complaints) since the two provisions serve dif­

ferent purposes and should be interpreted accordingly. Subdivision (c) 

defines a term used in sections which operate to bar an unpleaded cause of 

action and these sections should not be broadly interpreted to bar unpleaded 

causes; Section 439, on the other band, permits but does not require the 

joinder of causes in a cross-complaint and ebould be liberally interpreted 

to permit joinder. 
-6-
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§ 426.20. Compulsory joinder of related causes (new) 

Sec. 3. Section 426.20 is added to the Code of Civil Procedure, 

to read: 

426.20. Except as othenTise provided by statute, if the plaintiff 

fails to allege in his complaint a related cause of action which (at 

the time his complaint is filed) he hss against any party named as a 

defendant in his complaint who is served or appears in the action, the 

plaintiff may not thereafter in any other action assert such related 

cause of action against such :party. 

Comment. Section 426.20 requires a party to join all causes of action 

arising from the transaction or occurrence pleaded in his complaint or cross­

complaint. (See Section 426.10 defining "complaint," "plaintiff," and "re-

lated cause of action.") 

This requirement results normally under the rule in those jurisdictions 

which follow the so-called operative facts theory of a cause of action for 

res judicata purposes. However, in the past, California has followed the 

"primary rights theory" of a cause of action, and res judicata hse applied 

only where the cause not pleaded is for injury to the ssme primary right. See 

3 B. Witkin, California Procedure Pleading §§ 22, 23 (2d ed. 1971); 3 ~ 

Judgment §§ 59-60 (1954). Nevertheless, even where different primary rights 

are injured, collateral estoppel makes a determination in a prior action 

conclusive in a suit on the unpleaded cause of action if preCisely the same 

factual issues are involved in both actions. See 3 B. Witkin, California 

Procedure Judgment §§ 62.64 (1954). 

-7-



· . 

c §'126.20 

Only related causes of action tr~t exist at the time the party files his 

complaint or cross-complaint must be joined. Thus, for example, although Sec­

tion 426.20 may operat2 to bar an unpleaded related cause of action for da~gcs 

accrued at the time of filing a complaint, it does not bar a later action for 

recovery of damages accruing thereafter for which the party did not bave a 

cause of action existing at th2 time the complaint was filed. Cf. Chavez v. 

Carter, 256 Cal. App.2d 577, 64 Cal. Rptr. 350 (l967)(compulsorJ countzrclaims); 

Babb v. Superior Court, 3 Cal.,3d 841, Cal. Rptr. P.2d (1971) 

(permissive cross-complaint). 

Section 426.20 operates to bar only those related causes of action which 

the plaintiff "has .•. at the time his complaint is filed." Where the plain-

tiff fails to join a related cause of action which is required to be joined 

under Section 426.20 and later pt1I-ports to assign it to another, suit on the 

assigned claim is clearly barred under Section 426.20. Where there has been 

a complete assignment of a cause of action prior to the time the assignor sues 

on one or more related causes arising out of the same transaction of occurrence, 

Section 426.20 does not bar an action by the assignee on the assigned cause, 

since the assigned cause is not one that the assignor "has" at the time he 

commenced his action. (Where there has been a complete assignment of the 

beneficial interest in a cause of action, the assignee takes legal title and 

sues alone in his own name; the assignor cannot sue. See 3 B. Witkin, Cal1-

fornia Procedure Pleading § 100 (2d ed. 1971).) However, where there has 

been a complete assignment for collection or for collateral security, for 

example, the assignor is still the beneficial owner of the assigned cause 

of action and his failure to join the assigned cause when he sues on related 

causes arising out of the same transaction or occurrence would bar a later 

-8-



c § 426.20 

suit on the assigned cause. (The assignor is permitted to bring suit on the 

assigned claim in such a case if he joins the assignee. See 3 B. Witkin, 

California Procedure Pleading § 100 (2d ed. 1971).) If' the aasi8ncr baa ItBde 

only a partial assignment, he remains beneficially interested in the claim 

and hence the claim is one he "has" at the time he commences his action. He 

cannot split his cause of action by a partial assignment and subject the defend-

ant to two suits by different plaintiffs. See Stein v. Cobb, 38 Cal. App.2d 8, 10, 

100 P,2d 358, (1940); Potter v. Lawton, 118 Cal. App. 558, 560, 5 P.2d.9Q4, 

(1931). Accordingly, the plaintiff's failure to join the assigned cause 

when he sues on related causes arising out of the same transaction or occur-

rence would bar a later suit on the assigned cause. (The partial assignor may 

sue on the assigned claim if he joins the partial assignee. Yd.) The same 

rules as to complete and partial assignments apply to cases where there is 

a total or partial subrogation. See 3 B. Witkin, California procedure Pleading 

§§ 101-102 (2d ed. 1971). 

Service on or appearance of a particular party determines whether a 

related cause of action against that party is required by Section 426.20.to 

be alleged in the complaint or cross-complaint. Thus, if a particular party 

1s llOt served at all and makes no appearance, Section 426.20 does not bar a 

related cause of action against him. Moreover, Section 426.20 does not apply 

under certain circumstances because of jurisdictional considerations. See 

Section 426.40. 

Section 426.20 is inapplicable to special proceedings, actions in small 

claims couri; or where only declaratory relief is sought. See Section 426.60. 

See also, e.g., Civil Code Section 4001 (Judicial Council rule governing pro­

ceedings under Family Law Act). Specific statutes may allow the spUtting of 
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causes, and these statutes prevail over Section ~6.20. See, e.g., Civil 

Code Section 1951.4. Section ~6.20 has no effect on the independent 

application, if any, of the rules of res judicsta (including the rule against 

splitting a csuse of action) and collateral estoppel. 

It is important to note that a court must grant a party "ho acted in 

good faith leave to amend his complaint to assert a related cause of action 

not pleaded. See Section ~6.50. 
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§ 426.70. Intercompany insurance arbitration (new) 

Sec. 4. Section 426.70 is added to the Code of Civil Procedure, 

to read: 

426.10. (a) As used in this section: 

(1) "Injury" includes injury, damage, or death. 

(2) "Insured" includes the insured or other beneficiary under 

a policy of insurance, his legal representative, or his heirs. 

(b) Where an insurer who has paid a claim under a policy of 

insurance is subrogated to any extent to the rights of an insured 

against a person causing injury and the person causing the injury is 

insured against all or a portion of his liability for such injury: 

(1) Except to the extent the insurer is subrogated to the rights 

of the insured, the fact that the J'ights between the two insurers are 

determined by agreement between them or by arbitration does not affect 

the right of the insured to maintain an action against the person who 

caused the injury. 

(2) No award in an arbitration proceeding between the insurers 

or- a judgment confirming such an -award shall be deemed res judicata 

or collateral-estoppel cn any party in -an actio~_between the insured 

and the person who caused the injury. 

comment. Section 426.70 is included to make clear that this article 

does not preclude or affect the determination of the rights between insurers 

by agreement or arbitration in a case where an insurer is subrogated to any 

extent to the rights of an insured. Thus, this article has no effect on 

inter company arbitration. 

-11-
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Section 426.70 also makes clear that settlement between insurers of a 

dispute by agreement or arbitration may not adversely affect the right of 

the insured to maintain an action against the person who caused the injury, 

damage, or death. Of course, to the extent the insurer is subrogated to 

the rights of the insured, the determination of the subrogated matter 

between the insurers is binding on the insured. 

Section 426.70 does not make this article inapplicable where an insurer 

is subrogated to rights of the insured and brings an action in the name of 

the insured against the person who caused the damage, injury, or death. In 

such a case, except as otherwise provided by statute, the compulsory joinder 

provisions of this article are applicable. However, in some cases, statutory 

provisions permit separate actions by the insurer and the insured. See, 

~, Govt. Code ~§ 21451-21453 (state retirement fund), Labor Code §§ 3852, 

3853, 6115, 11662 (workmen's compensation). These special statutory provi-

sions are not affected by this article. As to the effect of the assignment 

of a cause of action on the compulsory joinder requirement, see the Comment 

to Section 726.20. 

-12-
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§ 431.70. Set-off (amended) 

Sec. 5. Section 431.70 of the Code of Civil Procedure is amended 

to read; 

431.70. Where cross-demands for money have existed between persons 

at any point in time when neither demand was barred by the statute of 

limitations, and an action is thereafter commenced by one such person, 

the other person may assert in his answer the defense of payment in that 

the two demands are compensated so far as they equal each other, notwith-

standing that an independent action asserting his claim would at the time 

of filing his answer b~ barred by the statute of limitations. If the 

cross-demand would otherwise be barred by the statute of limitations, 

the relief accorded under this section shall not exceed the value of 

the relief granted to the other party. The defense provided by this 

section is not available if the cross-demand is barred for failure to 

assert it in a prior action under Section 426.20 or 426.30. Neither 

person can be deprived of the benefits of this section by the assignment 

or death of the other. 

Comment. Section 431.70 ameliorates the effect of the statute of limit a-

tions; it does not revive claims that have previously been waived by failure 

to plead them under Section 426.20. 

'-

-13-



#71 

STATE OF CALIFORNIA 

CALIFORNIA LAW 

REV I S ION COM MIS S ION 

TEI/'TA2.'m ~ION 

relating to 

SEPARATE STATEMENl' OF 

CiUlSES m' ACTION 

CALIP'ORNIA lJ\W REVISION OOHNISSIOR 
School of Law 

Stanford University 
Stanford, caUten1a 9lI31l5 

June 1~, 1971 

Note: This tentative recommendation is written on the assUlDPtioo that SB 201 
will be enacted at the 1971 legislative session. The tentative rec.ommendation 
I:.as OCCII ll'-~Per,-d to pres<:nt the v:loews of the La .... Revision Commission at the 
June 19 meetin..; of the State Bar Committee OIl the Administrat.ion of Justice. 



• 

TENTATIVE 

RECIHIENDATION OF THE CALIFORNIA 

LAW REVISION CCMoIISSION 

relat!As to 

SEPARATE Sl'ATEMENT OF CAUSES OF ACTION 

In 1971, upon recommendation of the Law Revision Commission,l the Legislature 

enacted legislation that modernized certain aspects of-CaJ.iforni!.a pleading prac­

t1ce. 2 The .1911 legislation does not., however, make any change in the requirement 

that causes of action be separate~ stated, and the substance of former Code 

of t:ivil Procedure Section 421 is continued in Code of Civil Procedure Sec­

tion 425.20. 

Section 425.20, which requires that each cause of action be separate~ 

stated but providea exceptions for certain types of fraquent~ ~cur1ng 

causes of action, reads: 

_ 425.20. (a) Except as otherwise pr~ided by law • .causes of action 
shall be separately stated. 

(b) In any action brought by the husband and wife, to recover 
damages caused by any injury to the wife, aJ.l consequential daDl88es 
suffered or sustained by the husband alone, including loss of the 
services of his Wife, money expended and indebtedness incurred by 
reason of such injury to his wife, may be alleged and recovered with­
out separate~ stating such cause of action arising out of such 
consequential damages suffered or sustained by the husband. 

(c) Causes of action for injuries to person and injuries to 
property. growing out of the same tort, need not be separate~ stated. 

The separate statement requirement--while sometimes raised as an addi-

tional ground for demurrer when a complaint is objected to as uncertain--is 

1. Recommendation and Study Relating to Counterclaims and cross-ct;Plaints, 
Joinder of Causes of Action, and Related Provisions, 10 Cal. . Revision 
Comm'n Reports 501 (1911). 

2. Cal. stats. 1911, Ch. 
-1-
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a technical requirement that serves no useful purpose. As Witkin3 points 

out: 

No doubt it is desirable to require the plaintiff to state his causes 
of action separately and not in a confusing hodgepodge, but the distinct 
ground of uncertainty . • . should be sufficient to take care of that 
defect. The demurrer for lack of separate statement goes much further 
and would condemn a pleading which is a model of organization, brevity 
and clarity, and which sets forth all the essential facts without 
repetition or needless admixture of legal theory. Under the primary 
right test of the cause of action the same acts or events may invade 
several rights and give rise to several causes of action. To withstand 
demurrer the complaint must either repeat or incorporate by reference 
the same facts in separately stated counts, so that each count will be 
complete in itself. • • • The difficulty of distinguishing between 
truly separate causes of action and the same cause pleaded in accordance 
with different legal theories • • • leads the pleader to err on the safe 
side and set forth as many "causes of action" as he can think of. In 
order to make the separate causes appear distinct, legalistic terminology 
appropriate to the different theories is employed in drafting the counts, 
with the result that many of the same facts are confusingly res~ted in 
different language. In brief, the requirement of separate statement, 
and its corresponding ground of demurrer, encourage prolixity and 
uncertainty in the statement of the facts constituting the cause or 
causes of action. 

There is no need to retain failure to separately state causes of action 

as a distinct ground for demurrer. In cases where a separate statement is 

needed for a clear presentation of the issues or to permit a party to frame 

a responsive pleading, the court bas adequate authority to require appro-

priate amendment of the complaint where the pleading is objected to on 

the ground that it is uncertain. Accordingly, the Comnission recormnends 

that Section 425.20 of the Code of Civil Procedure be repealed and that Sec-

tion 430.10 of the Code of Civil Procedure be amended to delete the reference 

to the separate statement requirement. 

3· 2 B. Witkin, California Procedure Pleading § 497(2) at 1486 (1954) 
(citations omitted). The meaning of "cause of action" is "elusive and 
subject to frequent dispute and misconception. "34 B. Witkin, California 
Procedure Pleading § 23 at 1708 (2d ed. 1971). See generallV J ~ 
Pleading §§ 22-31 (2d ed. 1971). 
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The Commission's recommendation would be effectuated by the enactment 

of the following measure: 

An act to amend Section 430.10 of, and to repeal Section 425.20 of. 

the Code of Civil Procedure, relating to pleading. 

The people of the State of California do enact as follows: 

Section 1. Section 425.20 of the Code of Civil Procedure is 

repealed. 

Comment. See the Comment to Section 430.10. 
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Sec. 2. Section 430.10 of the Code of Civil Procedure is amended 

to read: 

430.10. The party against whom a complaint or cross-complaint 

has been filed may object, by demurrer or answer as provided in Sec-

tion 430.30, to the pleading on any one or more of the following 

grounds: 

(a) The court has no jurisdiction of the subject of the cause of 

action alleged in the pleading. 

(b) The person who filed the pleading does not have the legal 

capacity to sue. 

(c) There is another action pending between the same parties on 

the same cause of action. 

(d) There is a defect or misjoinder of parties. 

~e~--~a~BeB-e~-ae~iBa-aPB-Re~-BBpQPa~B1Y-8~a~eQ-a8-pe~~a4-&y 

ieeUsll-42,.2Q .. 

t~+ (e) The pleading does not state facts sufficient to constitute 

a cause of action. 

t8+ i!l The pleading is uncertain. As used in this subdiVision, 

"uncertain" includes ambiguous and unintelligible. 

tA~ ~ In an action founded upon a contract, it cannot be ascer­

tained from the pleading whether the contract is written or oral. 

Ccmment. Section 430.10 is amended to delete failure to state causes of 

action separately as a distinct ground for demurrer. As Witkin points out, 

the meaning of "cause of action" is "elusive and subject to frequent dispute 

and misconception." ~ B. Witkin, California Procedure Pleading § 23 at 1708 

(2d ed. 1971). See generallylJ ~ Pleading §§ 22-31 (2d ed. 1971). Because 
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§ 430·10 

of this confusion, the former separate statement requirement tended to 

encourage "prolixity and uncertainty in the statement of the facts consti-

tuting the cause or causes of action." See Recommendation Relating to 

Separate Statement of Causes of Action (1971), reprinted in 10 Cal. L. 

ReviSion Comm'n Reports _ (1971). In cases where a separate statement 

is needed for a clear presentation of the issues or to permit a party to 

frame a responsive pleading, the court has adequate authority to require 

appropriate amendment of a pleading where the pleading is objected to on 

the ground that it is uncertain. The deletion of the separate statement 

requirement as a separate ground for demurrer has no effect ~the sub­

stantive law as to what constitutes a cause of action. 
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