First Supplement to Memorandum 71-27
Subject: Study 36.43 - Condemnation {Open Space Acquisition)

Attached are various background exhibits relevant to the acquisition of
open space by eminent domain. We do not plan to discuss this supplement at the
meeting, but you should find the material of interest.

Attached are:

(1) Exhibit I (pink) - Staff Memo to the Assembly Committee on Local
Govermment {contains good outline of problems and recamendations of staff
of camittee).

(2) Exhibit IT (yellow) - fpening Statement of Assemblyman Knox.

(3) Exhibits III-VII {various colors) - Statements presented at hearing
of Assembly Committee on Locel Government.

(4) Exhibit VIII (pink) ~ Legislative Counsel Opinion (alsc attached to
basic memorandum)

{5) Exhibit TX {yellow) - varicus versions of 1969 bill to allow condem-
nation for open space.

Since the 1969 hearing, legislation has been adopted that requires cam-
prehensive plannling for land uses, including open space requirements. You will
note same of the testimony &t the bearing pointed out the need for this and
concluded that acquisition of open spece sheould be in accord with such & plan
and thaet eny condemnation authority grant should be deferred until compreheasive .
planning was required.

You will elsc note that the 1969 bill took the aspproach of requiring voter
approval before open space could be diverted to other uses and gave certain
rights to the former owner. The Comission's staff recommends adoption of the
substitute property requirement when open space is diverted to other uses.

This conforms to the federal open space grant law and is consistent with the
more recent thinking on the subject by the Advisory Cammission on Intergovern-

mental Relations.
Respectfully submitted,

John H. DeMoully
Executive Secretary
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The topic of this hearing is HR 470, which is a rescluticn
asking for a study of the subject of AR 1365, a bill on cpen sPéce
lands and the use of eminent domain. As defined in the Government
Code Section 6§54; the preservation of open space land “would
enhance the present or potential value of abutting or surrounﬁing
urban development, or would maintain or enhance the conservation of
natural or écenic resources.” The Joint Committee on Open Space
Lands is presently studying proposals for a comprehensive state open
space policy.

This hearing will only be conﬁerned with-the issues presented
in AB 1365. AB 1365 proposes to use the power of eminent domain
in the acguisition of open space lands. The Code of Civil Procedure
authorizes cities and counties to use the power of eminent domain
for many purposes. Among the specific purposes are the acquisition
‘of land for public buildings, public utilities, highways, parks,
drainage, sewerage, hydro-electric facilities, electrical power
and slum clearance. For these purposes eminent domain can be used
t0 acquire a fee -simple interest in the land or any lesser interest.

Of specific concern to the Committee today are those issues
dealing with the proposal to extend to cities and counties the power
of eminent domain for use in acquiring open space land. It is
important that the discussion center on this proposal and its par-
ticular aspects withcuﬁ trying to bring in general comments on open

L

space or on eminent domain. The questions to be answered are:



I. Should cities and counties have the power to acquire open

space land through the use of eminent domain?

Existing law permits cities and counties to acquire the fee
or any lesser interest in open space lands "by purchase, gift,
grant, beguest, devise, lease, or otherwise.; The use of-eminent
domain is not included in-the "otherwise" part of the statute.
According to the Legislative Counsel, "a c¢ity or county has ne
inherent power of eminent domain and can exercise the power only
when authorized to do so by the Legislature.” A few cities and
counties have acquired what amounts to open space land by condem-
nation through the use of the park acquisition prcvisidns.‘ It is
the Legislative Counsel's opinion fhat this acquisition would not
be uphelid if challenged in the courts, becausé the'definition=of a

park implies improvements and maintenance for public use. This does
ﬁ;t comply with the definition or intgnded use of open space lands.
Open space lands are those areas of “great natural sceqic beauty
or'whose existing openness, natural condiiicn,'or present state of
use, if retained, would enhance the present or potential value of
abutting or surrxounding urban development, or would maintain or
ephance the conservation of natural or scenic rescurces.“.

Two gtates presently permit acguisition of open space lands
by condemnation. Connecticut's statutes are similar to California's
with the addition of condemnation to the list of methods by which
open space land can be acquired. Pepnsylvania law differs greatiy
from other open space legislation. Land that is obtained in fee-~
simpie by condemnation must be publicly offered for resale within

two years of acquisition. The purchaser must take title subject to
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the open space restrictions. This method benefits the government
by utilizing a revolving fund for open space abquisition and it
returns property at a reduced assessment to the tax rolls. The
public benefits by being able to enjoy open space land. The new
owner benefits by a lower tax assessment based on the binding open
space restrictions.

As the Pehnéylvania legislation shows, the acquisition of
open space land involves three groups: the éavernment, the public,
and the landowner. Steps must be taken to protect the legitimate
interests of all three and t¢ allow no one group to take undue
-advantage of the others. The landowners need to have adeguate warning
and a full opportunity to make sure that their land is needed for
open space purposes and that they will not have their land unjustly
Fondemned. This protection can be maintained by reguiring the local
government to designate open space land which may be éondemned in a
master plan that is presented publicly and adopted formally by the
legislative body. It could further be required that the legislative
body hold hearings and vote on each proposed acquisition. This would
allow all sides to make their presentations relating to the public
need cof the land.

To protect the interests of the public, AB 1365 proposed
that the legislative body dedicate the land by ordinance for open
space purposes. To abandon this open space dedication would reguire
public hearings and a veote on a resolution of abandonment by the‘
legislative body. Under certain circumstances, such as a large public
protest, tﬁe gquesticn of abandonment could be put to & vote of the

people. The difficulties of the abandonment procedure would soften



the pressure cf developers wanting to develop open space land
against the public interest.

The raticnale for adding the power of eminent domain to the
other methods of acquiring open space is that it gives cities and
counties an alternative means of proceeding. Wwhile condemnation
proceedings are cumbersome and often expensive, in certain situations
it may be the only way to obtain impertant open space land. It is
often suggested that local governments could accomplish the same end
by strict zoning laws that would prevent development on open space
landa. However, problems arize here because zoning restrictions
provide no lasting assurance that open space will remain open. The
Joint Committee on Open Space Land’'s preliminary report described the
assesscrs’ opinions of the permanence of zoning thusly:

In practice, assessors felt constrained to discount

zoning in valuing land. They did so on the ground

that zoning had no effect upon market value and

therefore did not justify lower assessed valuation.

The reascn that zoning failed to have an effect on

market value, according to the assessor, was that

buyers knew thst restrictions could be removed in

one way or another when they, as landowners, desired

to convert the use of the land.

Recommendation: Cities and counties should be able to use eminent

domain along with the other methods for acquiring open space lands,
subject to public hearings to adopt an open space general plan, and
public hearings and formal votes for acquisition and abandonment.

Consideration should also be given to the Pennsylvania idea of

reselling open space land while retaining development rights.
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I1.. Should the power to acquirc less thaen fee interests by

eminent domain bhe incliluded?

The state under present law is permitted to acguire for
scenic purposes the fee or any lesser interest, e,g. scenic easements,
along highways by purchase, gift, condemnation, grant, or bequest.
In California all copen space land may be Obtained in fee or any
lesser interest by purchase, gift, grant, or bequest. In Pennsyl-
vania, the government can condemn land for an easement, but the land-
ownexr has the right to force acquisition of the fee. On certain
open space land the ownership of an easement that prevents development
is just as effective as ownership in fee-simple and costs less. The
experience of the Wisconsin Highway Commission shows that:

In rural areas where land is not yet ready for

development, the cost of scenic easements is

guite low as conpared to the cost of fee-simple

acguisition., This is particularly true when

scenic easements are acguired over wetlands,

flood plains, and aress where the scenic restrictions

do not interfere with the continued use of the land

for agricultural purposes and where development

potential for other than agricultural uses is limited.

In his book, The Last Landscape, William Whyte descrikbes the

success of the fish and game people in Wisconsin:

They have secured easements on 200 miles of lake

and river frontage and at a fraction of the fee-
simple cost. For each dollar they get about three

and a half feet of frontage with easements; only a
half a foot with fee-simple. They have also covered
some 9000 acres with wetland and hunting easements

at an average cost of $8.30 an acre., {Comparable fee-
simple costs: $26.00 an acre.)

Recommendation: Cities and counties should be allowed to acguire

by eminent domain the fee or any lesser interest in open space land.
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ITi. Should there be leasing restrictions on the power to

acquire the fee or any lesser interest in open space land?

It is possible for a private individuzl to maXe use of
cpen space land in ways that are compatible with the purposes of
open space, such as: farming, grazing, wiidlife refuge, and hunting.
To provide local gevernmehts with a wider range ¢f ways to obtain
and use open space land at the least cost, the local government
could be allowed to lease back land obtained by eminen£ domain
for open space to ke used in ways that are in accordance with open
Space purposes. Thé law presently allows cities and counties to
lease back open space land that is obtained by purchase, gift,
grant, beguest, devise, lease, or otherwise for use in ways that

are "in accordance with the purposes" of open space.

Recommendation: <Cities and counties should be allowed to lease back
open space land acquired by condemnation for uses suitable to open

space purposes.

IV, If abandoned, should the land be first offered to the previous

owner at a specified price formula?

There are no provisions in existing condemnation law for
land obtained by eminent domain then abandoned to be offered first
to the previous owner. There are no provisions in open space law
for land no longer necessary as open space to be offered first t;
the previous owner. The purposes of this proposal are based on the

argument that since the land was taken from the owner against his

will, he should he permitted to get it back if the government decides
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to dispose of it, This proposal reduces the flexibility of cities
and counties to make the best use of open space lands once that
purpose is no longer necessary. The government may want to use it
for another public purpose. A price formula further restricts
cities and counties from the selling of the land at the best price
by specifying a formula that supposedly predetermines a market value.
There would also be high administrative costs for keeping track of
the owner during the time the land iz used as open space. There are
also difficult problemz of community property law, other forms of
ownership, and the possibility of the owner dying that would have to

Lbe considered.

Recommendation: Cities and counties should not be restricted to
offer abandoned open space land to the previous owner at a specified

‘price.

It is the recommendation of thé Local Covernment Committee
staff that cities and counties should be allowed to use eminent
domain to acquire the fee Or any lesser interest in open space land
with no restrictions on leasing such land for uses in accordance
with open space pyrposes. Abandonment proceedings should bhe similar
to park abandonment statubes with no advantages given to the previous
ovner and no price formula. Consideration should be given to the idea
of offering for sale all open space land subject to the restrictions

that would prevent development.
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OPENING STATEMENT

Novexrber 26, 1969

This morning the members of the Local Government Comnmittee
are again pleased to be holding interim hearings in the City of
San Diego. It is appropriaste that we are meeting in the arsza
which is not only one of the most beautiful in California, but has
always led the state in the siruggle to preserve a hospitable and '
aesthetic environment. The hearing today is of great importance to
our host city. They sponsorad the bill we are discussing on the
subject of open space lands and the use of eminent domain. This bill
would make possible the acguisition of open space lané by condemnation,
"including some ©f those neatural undeveloped canyons in San Diego.

Assembly Bill 1365 was introduced by Assemblyman Pete Wilson of
San Diego in the last session, It was considered by this Committee,
passed the Assembly, and was in the Senate Local Government Comrmittee
when the sesgion ended. No bill permitting acguisition of open space
lands by eminent domain has ever come this close to passage.

Assemblyman Wilson introduced the resolution asking for further
study of the subject of his bill, The major subjects of his bill to
be discussed today are {1} consideration of the use of the power of
eminent domain to obtain open space lands, (2) inclusién of the power
to acquire lesser interests such as scenic easements, {3) the advis-
ability of requiring leasing restrictions on this publicly owned

open space land, and (4) appreopriate abandonment procedures.,
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It is important to remember while discussing these topics
that the State of California hag taken some important steps in the
field of open space lands. The Joint Committee on Open Space Lands
is working on various proposals for implementing open space policy.
The Land Conservation Act and the Scenic Conservation Act are other
examples of Legislative remedies to this problem,

Under our system of government, the final responsibility for
preserving our open space environment resides in the cities and
counties, Given the responsibilityv of home rule, our cities and counties
need the tools to do the job. This is whet we are considering today,
giving cities and counties an additional tool to use to protect our

open space lands.
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- STATEMENT OF THE SAN DIEGO COUNTY COMPREHIMSIVE PLANNING ORGANIZATION ON
- ASSEMBLY BILL 1363 TG THE
ASSENMBLY COMMITIIE ON LOCAL GOVERNMENT
As Chairman of the CPG Policy Commitice, | am pleased to reprasent to this legisiative
committee the position of the Comprehensive Planning Orgenizalion on the proposed use of
the power of eminent domain to acquire open spoce lands. | have reviewed the bill and the

stoff report and commend the authors of both, The bill pravides for @ highly desived step

forward in the implementation of glanning. It is o step long since overduz,

The committee staff wha cﬁ%l;rzed this bill have done an excellent job in articulating the
need for and the means of acquiring 0éen space by eminent domain, as well os peinting out
effective ond efficient use of open spoce lands and the most publicly beneficial methods of
cbandonment. In line with the committee's report | offer the following comments on our
own focal needs for the power of eminent domain, along with some constructive suggesti!ans
which | believe would enhance the power of government to acquire open spoce more

cheaply, more effectively, and more fairly than if the bill were adopted in its present form. .

In addition to serving as @ metropoliten clecring house for grant opplications, the Comarehensive
Planning Organization is engaged in comprehensive regional planning. As o part of our
plenning program we have scheduled an Initiol Open Spoce Study und Plan which will

determine the most rational pattern ond use of remaining open space lands. Qur years of
planning will most cerh‘;ixlﬂy be wasted if we do not have the tools with which to implement
plans, The power of eminent ;:iomnin is 6 necessary oddition to the existing cqrﬁicgué of

implementation focls.

It is of great consequence thal the issue of to whom this power is given be carefully considered.

The bill in its present form states "a city, or city ond county™ may acquire open space by

¥
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eminent domain. 1 believe thore is noed 1o slorify the meaning of Yeity und couniy.

r

Is it the intent of the bill in its presont form thoi city and county be synenyamows? I w, the

in for cpon soace ecquisition would

%]

only “city and county" granted the use' of eminent dom
be the City and County of San Francisco, In this form, the Comprehensive Plonaing Qrganization

would oppose the bill,

If the meaning of “cily and county” is such that o city and county in joint powares may uiilize
the power of eminent domain, the intent of the bill is in line with our thinking. Joiat power
use would necessarily be considerste of adepted local and regional plans and would provide

for the implementation of plans which are in the best interast of the public.

b

Because we, in Son Disgo, are in the unique position of being o single~county region, )
wa would not be opposed to the bill If it read in its final form, city or county. We would

however, most strengly faver the term "city ond county in joint power.”

gt

The committee's report highlights certain points which | would like to touch on now. .
g3 pe
1. The committee states that the use of zoning to preserve open space is an
undependable tool. We hove seen from the ropid increase in lond development

in Son Diego County that o more permanent alternative s needed to insure

-

fong term open space preservation.

2, |strongly concur with the staff's recommendation that cities and countios he

-

allowed to acquirs by eminent domain tha fee or ony lester interest in open

A ru——— 7 e —

space lond. While local govemments should work toward the prasrvetion of

open space arcas which will be of greatest benefit to the public, they shouid not
pe g P Y

be allowed to condemn any more lond that is obsolutely essential to their plans.

.

3
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Acquisition of property inlcss thun fue is often just os effective and certainly

more economical than ownership in fec-simple. It considers both the public

end the individual by providing open space without depriving an owner of

- all his wonted lond.

The staff recommendation to allow leaseback of public _open ;pace fend to a
private individual to be used In ways that are compatible with open space
purposes is an essentiol one. Withaut a leaseback power the use of eminent
domain os on implementation too! locks flexibility. Expérience provides us with
many excmples of the fact that the cost Yo government of the acquisition of open
space is but a fraction of the fotal costs of préservc.ﬁon and development. By
leasing back faﬁds to private individuals for suitable open space purposes, local

govemment would be able to provide the public with more open space arces

then if it had to assume the cdditions! burden of development and maintenance.

-

The staff’s fourth recommendation that cities and counties not be restricted to
offer abandoned open space land to the previous owner ot a specified price
seems highly sensible.” The recommendation is in keeping with the bill's intent
to give city ond county government a flexible tosl for the ccquisition of open

space. At the same time the government is looking out for the interests of

the public, it should have a free hand in dealing with land already sequired
by eminent domain. Once @ land owner haos received on equitable price in

full from the govemnment he has no further claim to it. If he secks such claim,

this is o matter for the courts to decide, To tie public land to some future and



Ay

4
indefinite obligation to sell it 1o a former owner or his helrs would undoubtediy
"cloud the title” and severely limit the government's future chance to get the

highest and best use out of the land.

It is my belief that these recommendations cencerned with the use of eminent domain are of
great value not just to the city and county but te the public ot large. 1 respocifully suggest
thot this bill be kept as simple ond as clean as possible~-giving the government the simplest
ond mos! flexible means for acquiring open space land and for holding it in public trust

for all people.

*

RICHARD R. BROWN
Policy Committee Chairman
San Diego County Comprehensive Planning Organization

AT okl e - -
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TO: ASSEHBLY COMHMITTEY ON LOUAL GOVERRMINT
FROM: Don Benninghoven, Assistant Director, league of falifornia Citics
Gentlemon:

Infortunately, 4t is not possible to appcax before your committee on November 26,
due to a previous commitment. We would at this time, however, like to indicate
the support of the league for additional anthority to acquire, through eminent do-
main proccedings, open space land needed {or public purposes.

Certain lands which uniquely qualify because of their esthetic appeal or scarcity
may ouly be permanently preserved fox the gencral benefit of the public through
actual purchase in fee. The public is just beginning to realize the importance of
such parcels remaining in an undeveloped stote, and consequently have sought a
variety of ways to reduce the pressure for othor uses.

Cne such means is the right of condemmation which has been cautiously used for park
and recreation purposes to the advantage el ws all. It is goestionable whether or
not “epen space™ can be eondenmed under this general authority. Development of park
and recreaticnal lands usually denotes an improved use of the land as differentlated
from land remaining totally in its natural state.

A second consideration weould ihe opportunity to acquire, through eminent dowain pro-
ceedings, an interest in the property less than full fee. Thus, this authority
could be used to adequately compensate a land owner for restrictions on his land
prohibiting development which would give a permanency to the public benefit of opcn
space land in excess of what is new possible under zoning authority.

70 other slightly different approaches scewm to have considerable merit. One would
be the authority to acquire land at its market value and to resell such land es
restricted by the governmcntal agency for open space purposes. In this way, the
present owner would be able to obtain a full cash value for his property and he
subgequent purchaser would buy the property with its limited wvalue with the full
knowledge rhat the land could only be used for farwming or whatever restriectiouns
wore imposced on the land. This would scom to be equitable trecatment, assuming of
coursce that proper findings weold be made of the public benefic zecruing from the
restrictions on the land.

Another possibility would be to parchase rthe land for open space purposes with the
authority te leasse bachk the property for apvicudiural puiposes.




In all of the above alternstives, it would secn that ldwlted finonces plus the
necessary eminent domadn Findings would adegeately protect land owners fronm
unpeccssary oy arbitrary use of cendomnution authority. Additional assurance
would be given dn the statoete by establishing cevtain puidelines vhich must be
satisficd prior to condemning a property for open spoce purposces. This approach
was taken in the Quinby Act (Sertion 115406, Buniness and Professions Code).

We would be happy to work with the comnitbee and other dntercsted groups in
A 2 X
developling such pguidelines 1f the compitics fecls it would be helpful.
prng & F

In conclucion, the League strongly supports addivional authority for local govern-
ment to provide uniguely qualified open space, which, if not protected, would be
lost forever, '
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YOU HAVE ASKED THAT TESTIMONY BE RESTRICTED TO THE QUESTIOH
OF WHETHER CITIES AND COUNTIES 3HOULD BE PERMITTED TC PRESERVE OR CREATE
OPEWN SPACE BY FULL OR PARTIAL CONDEMHATICN. MAY 1 SUGGEST THAT THIS
DECISION IS SIMPLY AN ANSWER TG THE MORE IP OhTﬂN* GQUESTION:

rm
o

SECURED HITHOUT CONDEMIATIN?

i

IS OPEN SPACE HECESSARY AHD Al IT

WITH YOUR PERMISSION, I WILL DIRECT MY REMARKS TO THAT QUESTIGH
BUT-WELL AVOLID THE IMPOSSIBLE TASK OF COVERING THE WHOLE SUBJECT OF OPEN
SPACE IN THIS BRIEF TIHME.- T Will ALSO VIeW OPEN SPACE NOT AS THE WVAST
AREAS OF DESERT., WILDEENESS OR FOREST WHICH OFTEN ENJOY THE SANCTUARY OF
STATE OR HATIONAL PARK OR FGREST DESIGNATIOCH, BUT AS THE BREATHIHG SPACES
TRLE ENVIRONS.

(f:

WITHIN QUR URBANIZED AREA AND ITS ACCESY

-IN PREPARATION FOR YDURVHEAREHG I WROTE THREE DOZEN LOCAL
COLLEGE PROFESSORS WHC ARE ECOLOGISTS, BICLOGISTS, OCEANOGRAPHERS OR ARE
FROM OTHER DISCIPLINES RELATED TO TWHE ENVIRONMENT. NOT UNEXPECTEDLY. THEY
WERE UNAKRIMOUS IN THEIR SUPPORT OF THE ABSOLUTE NEED FOR OPEN SPACE - OR
THE CONTROL OF VISUAL AND SOCIAL CONCEMTRATIONS AS OHE EXPRESSED THE EGNCFPT‘
OF PARTICULAR HOTE., HOWEVER, WAS THEIR SERICUS CONCERN FOR THE CONSENUENCES

OF FAILING TO BE MORE SELECTIVE IN LOCATING OUR URBAN MACHIKERY.

MANY OF THE WORLD'S LARGE CITIES. AND AMERICAN CITIES IN
| PARTICULAR., HAVE NOT SYSTEMATICALLY PLANNED FOR URBAN OPEM SPACE. RECENT



olUDIES BY COMMISSIONS ON VIOLENCE AND RICTS CITE OVER-CROWDING, AND LACK
OF SPACE TO BE ALONE OR AWAY FROM HOISY TENAMENTS,AS A CONTRIBUTING FACTOR
TO SOCIAL DISRUPTIONS. MENTAL MEALTH PROGRAMS ARE ALS0C EMPHASIZING TUE
NEED FOR INDIVIDUALS TO BE ABLE TO ASSOCIATE WITH AN IDENTIFIABLE
"COMMUNITY" ~  ONE OF MANAGEABLE SIZE AND RECOGNIZABLE AS SUCH. HOW DG
YOU FIND A COMMUNITY EXCEPT BY DEFINING IT WITH HATURAL TOPOGRAPHIC
BOUNDARIES OR SOCIALLY CREATED "oPEN SPACE™?

THE CITY OF SAN DIEGC MASTER PLAN RECOGNIZES THIS HUMAN NEED
FOR COMMUNITY IDENTIFICATION WHEN 1T SUGGESTS WE BECOME OF A METROPOLITAN
MATRIX OF CENTRALLY ORIENTED COMMUMITY NUCLEI. THEY AND THE COUNTY ARE
TRANSLATING THESE COHCEPTS INTO REALITY THROUGH THE FORMATION OF CITIZEN
AND PROFESSIONAL PLANNING ORGANIZATIONS THAT HAVE DRAYN LINES TO MAGK OFF
LOMMUNITIES AND ARE DEVELOPING THEIR INDIVIDUAL IDENTITIES. THOUSANDS OF
PEOPLE ARE OR HAVE BEEM PART OF OVER TWENTY SUCH EFFORTS SUPPORTED BY MORE
THAN $1 MILLION OF PROFESSIONAL STAFF SERVICES. WE HAVE ALSO PASSED THE
“ACID TEST” BY REZONING LAND TO COHFORM TO THESE COMMUNLTY PLANS, INCLUDING
DOWN ZONING CONSIDERABLE AREAS TO CONTROL DENSITY. PRESERVING OPEN SPACE
WILL BE AM ESSENTIAL TOOL IN THIS PROCESS,

THE ANCIENT CITIES OF GREECE. THE ROMANS. MAYAM AND AZTEC
CULTURES AND COLONIAL SPAMISH CITIES OF THE HWEW WORLD INSTINCTIVELY
‘RECOGNIZED THE ESSENTIAL ELEMENT OF LARGE OPEN SPACES WITHIN AND PART OF
THEIR CITIES, WHERE DID WE GO WRONG?

-

1F YOU ESTABLISH THE NEED FOR QPEN SPACE THEN THE ONLY QUESTION
Y BE ANSWERED 1S WHETHER CONDEMNATION RIGHTS ARE ESSENTIAL. I WILL ANSWER
THAT BY ASKING IF QUR STREET AKD HIGHWAY HETWORK, SCHOOL AND PARK SYSTEM
CoUtLD HAVE BEEN DEVELOPED WITHOUT IT.



I URGE YOUR SUPPORT OF THE STAFF RECONMENDATIONS

ALSO LIKE TO IHCLUDE IW YOUR RECCGHRDS A RESOLUTION ADOPTED I

SAH DIEGO COURTY BOARD OF SUrC

PERYISORS [N SUPFORT OF THESE CON



18]

Meao §9
Re Urpling Dlate Teg Priobuen L
Foacl Iaws Crand 1w- ]wm:
durisdictiions ]UhLJ(”
Bowedin Lo Acqguire Qoon apaoe
]Jl-l“q P v s f . e . - .

On Motion ol Sup@r'
Ffoliowing resolutioag i
Of SEU"; .HJ- L'-;_,\.,.

cocondrd by Sinervisor Scheddic, the
Jre Botrd ol Supcerevisors of the {,fwlzii Ly

UWLAELU, Lhe Doard of Supcrvisors Tinds that the tand area of Lhic
County j& of a fixed quantily end the open spaco pariions of Lhis land
arca are rapidly being climinated by rovid growibh of urban and suburban

developrent; and

WHFREAS
Lional, soci
need dﬂﬂ dc
slate; and

"‘1“'

¢, acothetice, recreda-
r noan expressed citiven
sueh arcas in Lhelr present open

many SUCh Opei argas pns&:ss sronic
Ay and eoonomic valuos P s o
1ire for Lhe retention of

o
3

WHPHL.Q,'the San Dicpon County Conprehensive P'1nni“ Organlzation
expects to undertake an Thnitial Gpeon Space %iunJ and Plan {uob 5371}
within its Comprehensive Planning Program Lo dﬂbﬁ?miﬂ& the most ralional
pallern of open spacce londgs, and various olher locel jurisdictions within
the State are expectled Lo underlake sizilar plans; and

WHEREAS, such plans once adopled will boe inelfec tddl wilthout adeguatle
tools for Jhe:r implemeriation; and '

WHEREAS, one of the most essentlal implementzltlion tools for the
acguisition of open space lands is the power of cminenl domaln; and

WHERFAS , legislat*or doos nol now exisit within State law empowering
local jJurisdiclions Lo condemn lands for ogon spatd purposces; NOW

THEREFOWN

BE IT RESOLVED THAT ihe Board cf Supervisors of ine County of San
Diego urges the Legislalure of the Slale of Cslifornisa Lo enact legisie-
tion or to amend existing appropriale legislation so as to enable counties
and c¢ities to exercisc the power of eninent domain in the acquisition of
the fee title or lesser interest in open spuce lands when acting to imple-
ment a duly adopted open space plan.

A
wd

L

risors of the County of San

PASSED AND ARCPTED by the Board of Sl;:ziL
Diego, State of Califorania, this 27ih day of Cotober, 196G, by the follow-

ing vote: .
AYES: Supervisers VWalsh, Boney, Scheldlie, Austin, and Cozens
'NOES: Supcx;xqo-u Nong
ABSENT: Supervisors Hone

-
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STATZMENT BY THE CALILFORNLA FARM BUREAU FEDERATION
TO THE ASSEMELY COMMITTEE ON LUGCAL GAVERNMENT

Presented by Donald Bressler, Legislative Assistant
November 26, 19697
San Diego, California

Mr, Chairman and members of the Committee, I would like to
express appreciation on behalf of the California Farm Bureau Federatien for
this opportunity to appear before you, We are concerned about the problem
of eminent domaln as proposed in A.B. 1365 because many apricultural enter-

prises operate in and near cities, on opén space lands.

We feel that the problem of using eminent domain for open
space land should not be consldered in isolation. As you are aware, the
Joint Committee on Open Space Lands, chaired by Assemblyman Kno;, will soon
present a report to the California Legislature, and it is anticipated that
legislation will be proposed as a result. Not knowing what recommendations
will be made at that time, we cannot be sure how this proposal will match
those proposals. At this time it would appear that the power of eminent
domain should be consldered as part of the total problem of open space.
Because of uncertainty on ocur part as to what the Joint Committee will
present, we feel that we cannot take definite positions on A.B. 1365. How-

aver, we do have some suggestions for your consideration.

The California Farm Bureau Federation opposes extension of
the power of eminent domein. As you are aware, use of the power by a public
entity poses real problems. There are the problems of shifting the burden )
of property tax te other property owners when land is taken off the tax

base and the danger of takinp land out of economic production. Also, there

is the real danger of taking land which has an emoticmal value to the



property owner which no meoucy can replace. However, we are aware thax
restrained use of the power may well be more appropriate than burdemseme
lgnd use restrictions which will reduce land vwalues with no accompanying
compensation and which in effect may constitute condemmation. Restraint
should be used in granting the power of eminent domain te open space lands

to keep the exercisge of the power at a winimum.

We feel there may be merit in the suggestlion that the state
should adopt a state open space policy, and stipulate open space guldelines
for local governments; Additionally, local govermments should be required
to have an open space element in their general plan which coincides with
the state guidelines. Local land use programs, including use of the power
. of eminent dowmain and zoning should be required te be in compliance with
the general plan. We would also suggest that variances from the peneral
plan not be allowed. Instead, the general plan would have to be amended
to allow a use of land not compatible with the general plan in its original
state. In line with this proposal, we suggest that the power of eminent
domain for open space purposes be limited to purchases which are in
furtherance of the general plan. Also, we favor the suggestion of the
staff memoranda prepared for this hearing, that the local legislative
body be required to hold hearings and alsoc vote separately on each proposed

acquisition.

N
We suggest that consideration be given to extending the power
only te government entities which can demonstrate a need for the power.
Cities tend te have the problem of dense population and may be pressed to
purchase open space within tielr city limits for their needs. 1In no event
should this power be used in the extenslon of city boundaries. That cities

may need the power, however, does not necess&fily support giving <counties



the power. At this time, we counsel apainst extending the power to county

governments, even If cities are granted the power.

We suggest particular attention be piven to the problem of
whether the power of emicent dowaln should be available to acquire a fee
interest only or e lesser interest as well. Much can be said in favor of
allowing lesser than fee inferests to be acquired. Condemnation has un-
desireble aspects. Land is, as mentioned above, taken out »f the tax
base and often out of economic preduction. If less than fee Iuterests can
be taken, and still serve the open space needs of the community, thege
harsh effects may be lessened. It Is quite possible to foresee that
development rights of some type may be acquired from an agricultural land
owner, not interferring with his economic activity and still keeping the
land in an open state. Where farm operations are compatible with open
space use, and the farmer wishes to continue operationg, shouldn't he

be able to?

There is a very real likellhosd that open sparce lands,
acquired by a ¢ity, may at some future date be abandoned by the city for
that purpose. Since the landowner, at the time of acquisition was forced
to sell, we feel that he ghould have an opportunity to reacquire the

property on a fair basis.
K““—-n_\-.—-— .

We feesl there is another problem of eminent domain which
should be brought to your attentiom. When a public entity purchases land
which, pricy to the purchase, was part of local government tax bases at a
time of year when the taxes Have nog yet been collected or ccmputed, the
entire amount of the property tax or a pro rata portion of the amount,

ie denied the lazeal entity.



This, in many cases, results in a defilcit condition in the funding of the a
agency's budget, 1In many citcumstances, the amount involved is so minor

as to cause no concern to the agency. There are, however, occasional
situations in which the amount of tax loess is sufficient to result in
measurable curtailment of the agencies' activities. Some kind of in lieu

payments should be considered to deal with this problem,
[ e

~

In conclusion, I would like to commend this Committee for
their attention to the problem of open spaces. We are seriously concernsd

about the problem and hope we may be of help to you as you deal with it.

Thank you, Mr., Chairman and mewbers of the Committee, for
giving us this opportunity to present the thinking of the Califernia Farm

Bureau Fedevration.



Mamo 70
CALIFORNIA cATTHE

BLAKR SMITH
PRELIDENT
MONTAGUE

WM. B ETAIGER
BECHEYARY

JANKE L. BCHNEIDER
THEASURER
BLOUGHHOUSE

CHAS. E. BLAINE alp SON
TAAFFIC MANAGER
F. 0. BOX 3878
PHOENIN, ARITONA

v

«

TELEPHOMRE 444.004% TARea CToor 81467

METTANIMNE, SERATOR ROTEL - PZTH ANE L STACETS

SACRAMENTO, CALIFORNIA

IR CORE %5814

STATEMERT
OF THE CALIFORNIA CATTLEMEN'S ASSOCTATION
EEFORE THE
ASSEMBLY COMMITTEE O¥ LOCAL GOVERNMENT
INTERIM HEARING
RELATING TO HR 470 - EXTENDING
THE POWER OF EMINENT DOMAIN FOR ACQUIRING
CFEN SPACE LANDS

Hovember 26, 1969
San Dicgo, California

TO: Members of the Assembly Committee on Local Goverument

CVIEN'S ASSOCIATION

18T Vit FRrS(DENT
ED BIAGGIMNE JR ., CAYUCHS

VICE PRESICENTS

AACK RUSS. L OLETA

LAMAR JOHNSTOMN
NEW CUYAMA

ROBERT FLOURNDY
LIKELY

AMTRICAN NATIENAE
EATILEMENE ASSOCIAIER

SUBJECT: AB 1365 - Pete Wilson authorizing power of eminent domain for
acquiring open space lands

Members of the Committee:

The Californis Cattlemen's &sscc’ation appreciates this opportuuity to

express ity members’® wiaws tc this Committee on the subject of extending the

power of eminent domain for the purpose of acquiring open space land,

Our organization, representing some 3,500 producing cattlemen in Califorunia,

is atrongly opposed to this proposal embodied in AR 1365 for aome very basic

reasons,

First and foremost, the term "open space" is at best a very ambiguous term,

Each one of you probably has a different interprcistion of what open space means.
In its broadest sense open space can mean any parcel of property which is not
fully developed. Without some rather clear-cut definitions the language suggested
in the original draft of this blll could subject every parcel of agriecultural

land in this state to immediate condemnation as open space land, While we

recognize that practically this could not happen, the fact remains that under the
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broad and undefined term of "open space’ every farmer®s or vancher's property
could be subjected to a condemnatien proceeding, at any time, and for as simple
& reason as the fact that someone thought it should be preserved in perpetuity
for Lts scenic value,

1f the power of eminent domain is to bez extended, it should be confincd to
specific, well-definad properties which are truly needed in the public interest,
and where existing methods of land restriction or acquisition camnot be used,
The proposed leglslation does not flt either of these two conditions in our
opinion, It usea the shotpun approach which could riddle agriculture and other
property owners &8s well, and from vhat we understand of the impetus behind the
biii, the problem could be solved under existing pollece jpowers,

le recogrnize that, duc to a lack of vislon and planning, viny urban areas
‘are in need of additicnal open space lands, We suggest that through existing
police powers, such as zoning restrictions, a local governing body can preserve an
aree in more or lesz its present state and thereby keep any currently existing
open space land in open space., Much argument always ensues as to just how much
power a local governing body has in the arca of zoanlnp, but we suspect that if
the zoning power is strong enough ro force agricultural operstions out of an
area, as it has often been used to do, it must be strong enough to keep an open
space area ln open space. To the degree thet the staff commente are correct,
i,e, "that zoning restrictions provide no lasting assurance that open space will
remain open," then appropriate action should be taken to either get a stronger
zoning law or a stronger-willed local govermment. Ewpanding another police
power 1ls neither fair nor appropriate,

We submit further that the whale question of open space policy 1s currentiy

being vigorously studied by & Juint Commitcce on Open Space Lands, chaired by
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v
Chairman of this Committee, Assemblyman Joha Konox, The subjecr matter of AB 1365
should be referred to this Joint Committee rather than vun the risk of arriving
at a divergent approach to the problem,

As we noted in our statement to the Jeint Committee on Open Space Lands,
agricultural land use has already preserved wmost of the privately held open space
land in California, Agriculture will continue to provide open space for the
scenlc enjoyment of thousands of people so long as tax laws and other overly
restrictive regulatiom and sssessments do not force them out of business, In
short agriculture is the best friend of Opeﬁ space, But agriculture cannot sur-
vive with unrestricted eminent domain such as AB 1365 would provide for,
Therefore, it appears to us that AB 1365 18 against the best 1ntere§ts of thoée
who desire to preserve the maximum amount of open space.

In conclusion we suggest thst out of the studiea of the Joint Committee on
Open Space Lands will come gsoms basic policy decisions and an open space program
for the state. We hope that it will not comtain & broad carte blanche authoriza-
tion for amcquiring open gpace lands, but that 4s where this decision should be
pade -~ not by a separate committee, Soma of the suggestions outlined by this
Committee staff may well be incorporated in the proposals which will eventually
come out of the Joint Open Space studies,

We urge that this Committee take no action on the sﬁbject matter of AB 1365
but rather refer it, and the work which the gtaff has dene 1n this area, to the
Joint Committee on Open Space Lands. -

In snswer to the specific questions poscd by the Committee staff:

{1) We are oppoaed, at this time, to extending to citles and counties the

power of eminent domain to acquire cpen space lands,



Puge &

{2} Ve are opposed, at this time, to granting citics and counties power to
acquire less than fee interests in open space lands by emlnent domain, This has
some possibilities on 2 parcel-by-parcel basis, provided the landowvmer is ade-
quately compensated for the intercst taken and the ascessed value of the land
reflects the restricfed use,

(3) We agree that if open space land is acquired through eminent domein or
otherwise, the governing body should be allowed to lease back for uses compatible
with retaining the land as open space.

{4) If open apace lands arc acquired through condemmation and are later
found not to be needed for this purpose, the original owner should have the first
tight to purchase them back at a spscifled price formula,

Thank you for the fnvitation to pregent testimony at this hearing,

Sincerely,

jj )/', [:) /EIG,U 24

William B, Stalger, Sectecary
Celifornia Cattlemen's Association

(11-24-69)
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Honorable John T. ¥nox
2114 State Capitol

Eminent Domain - #17885

Dear Mr. Knox:

QUESTION
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BRIAN L. WALKUP
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JEMME WinG
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May a city or county acquire open space lands

under the authority to acquire property by eminent domain
for use as public parks?

We have assumed, for the purposes of this
opinion, that by "open space' lands you mean lands having
the characteristics set forth in Section 6954 of the
Government Code.%

In our opinion a city or county may not
acquire open space lands under the authority to acquire
property by eminent domain for use as public parks.

= Section 6954 of the Government Code reads as follows:

6854, TFor the purposes of this chapter .
an ‘open space' or 'open area' is any space or
area characterized by (1) great natural scenic
beauty or (2) whose existing openness, natural
condition, or prescnt state of use, 1f retained,
would enhance the present or potential value
of abutting ox surrounding urban development,
or would maintain or enhance the conservation
of natural or scenic resources.”
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ANALYSTS

The Califoruvia Supreme Court, in the case of
People v. Superior Court of San Bernardino County (L0
Cal. 2d 288, 2935) stated:

"It is5 a well established legal principle
that although the power of eminent domain is
inherent in sovereignty, nevertheless neither
the state itself nor any subsidiary thereof
may lawfully exercise such right in the absence
of precedent legislative authority so to do."

A city or county has no inherent power of eminent
domain and can exercise the power only when authorized to
do so by the Legislature (City & County of San Francisco
v. Ross, 44 Cal., 2d 52, 55%. —_

The Code of Civil Procedure lists specific
public uses for which the power of eminent domain may
be exercised (Secs. 1238-1239.4, C.C.P.). Subdivisien
(3) of Section 1238, Code of Civil Procedure, authorizes
the condemmation of property for use as, among other
things, "public parks.'" A "park" has been defined as
"a piece of ground set apart and maintained for public
use, and laid out in such a way as to afford pleasure to
the eye as well as opportunity for open aiy recreation'' *%
(County of Tos Angeles v. Dodge, o1 Cal. App. 492, 506).

In 1959, the Legislature enacted Chapter 12
{commencing with Sec. 6950) of Division 7 of Title 1 of
the Govermment Code, which specifically authorizes cities
and counties to acquire 'the fee or any lesser interest
or right in real property in order to preserve .,. open
spaces and areas for public use and enjoyment" (Sec,
6950, Gov. C.). Section 6954 {which is in Chapter 12),

set forth in full in a footnote on page 1 cf this
opinion, defines “open space' or "open areas" for
purposes of the chapter. No provision of that chapter
authorizes, either directly or by necessary implication, .
the acquisition of "open space’” by means of eminent
domain.

We think that a reasonable comparison of the
definitions of "park" and "open space" set forth above

*% Lmphasis added.
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indicates that thce two are not identical concepts of
land use. It isg well settled that statutes authorizing
the exercise of the power of eminent demain must be
strictly construed (Central Pacific Ry. Co. v. Feldman,
152 cal. 303, 306). - _*

Therefore, we conclude that the authorization
in Section 1238, Code of Civil Procedure, to acquire
property for use as public parks cannot be interpreted
to allow condemnation for "open space." 1f the
Legislature had intended to extend the power of eminent
domain to allow acquisition for 'open space" purposes,
it would have been an ecasy matter to so provide when
specific provisions defining and authorizing acquisition
of "open space' lands were enacted {(see Chapter 12
(commencing with Section 6950), Division 7, Title 1,
Governmeat Code).

We conclude, therefore, that a city or county
may not acquire open space lands under the authority to
acquire property by eminent domain for use as public
parks,

Very truly yours,

Gaorge H. Murphy
Legislative Counsel

— 4 Bddof

‘“Y3mes L. Ashford
Deputy Legislative Counsel

JLazes
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CALIFORNIA LEGISLATURE--1980 REGULAR SESSIDN

ASSEMBLY BILL No. 1365

Introduced by Assemblymen Wilson, Enox, and McCarthy

March 28, 1969

REFERRED TO0 COMMITTEE ON LOCAL GOVERENMENT

An act 1o add Section 1230.5 to the Code of Civil Procedure,
relating bo open-space lands.

The people of the Btate of Colifornia do enact as follows:

Seerion 1. Section 12305 s added to the Code of Civil
procedure, to vead:

1239.5. In order {v insure sound and proper urban and
metropolitan developnneat, 4 eity, or elty and ecunty, may
expend public funds 19 nequire by emincent domain, the fee op
any leseer interest in real property within such city, or ecity
and eounty, for the purpose of conserving open-apace areas.

Whenever o ey, or cilty and county, acquires by eminent
domain the fee o any Jewses interest in real property for the
purpose of conserving open-space areas, the legislative body
of that city, or eity and county, shall, by ordinunce, dedicate

bt S0 0 G0 = O OF e OO DD
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FLHGISLATIVE COUNSEL'S DIGEST

AB 1365, as amended, Wilson (L.Gov.), Open-space lands.

Adds ; See. 12325, C.C.P.

Specifically permits a city or city and county to expend public funds
to acguire ibereste uvhd sights fhe fee tnterest In real property wiilin
the eity or city and county for presevvation of open spaces for public
use 8ed or enjoyment by wninent domain,

Requires real property acquired by eminent domain by a eity or cily
and county for open spaces and aroas tu be dedicated, by ordinance of
the ity legislative body, to the preservation of open spaces and areas
for public use axd or enjoyment, Declares thut such ordinance may not

i
b
!
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AB 1385 e e
1 such peoperty o the vanservation of open-space arcis, ox de-
B finedd T Nevlione G037 sd S Aluecrmniesd {luide, Tor e public
3 e wwd o enfesent. S ordimnes shall not be vepenbed,
4 wuless o omagority of the gralified cloetors of thut eity, or ety
5 aned eoan'y, voling on the propasition ui o eidywide eleetion
$  vote in Faver of syl pepeal, in the event of sueh vepeal, the
7 property so aequired and dedicatesd, shadl, if it 35 to he sold
8 within a perind of 10 years affer the acqitisition thereof | bie
9 offered first to the owner from witan it was acguired ve Ris
30 lieirs or devisees ab o priee cguial to Qe seneunt pard following
11  anwunf:
12 (i} The originad peive potd by e eity or eify and cownty.
13 (b Plus the taxes wliek wondd have been pasd on the prap-
14 ordy if 4F el been vedaieed inopricale senership,
15 (e} Plus rewsonnlle isforcst on He vrigingt purchase price,
16 o deterarined by the begisfative bady of the erty or city and
1 cannly.
18 For purposes of sefalivisdon (B}, the cownly assessor shall
16 wasess the prageety vs of the dofe S8 i defernoned o sell sweh
20 property at s fied casho vobiee, ond sgeh value shall be adgwstod
21 by the ratin prescrded fop Seebion §ird of the Revenie ond
22 Tarolion Code, Fur cncl fisenl year Hrat the properly was
24 wied by woedly o city and connly, e value of such proporty
24 shell be incrensed or decrensed dn the seme propertion that the
of  avcrage wssexsed el of ot focable praperty within the ity
a6 or city and conndy dnereased or decrcased o euch such year.
a7 The lufal tex role in offced n Lhe far eode aven o which the
ag  property s leeated for all lawing ageneirs ond reccnne dis-
90  tricts for vach-seeh year shadl be applied 1o defermine ifie tofal
30 ter dure and owing.
2 Ab the copivation of tea grare follmeiiy acguisiting of prop-
48 eriyg by o ciby o cily and powady purspant lo this seciion, the
43 ewaner from whon §wens deguived g bis hefes or divisees shall
a4 hmve the right of fiesh v fusal to purehose e properiy at s
35 swarkel valne, as ditcnniaed by the eounty asscssor,
36 Froul propertyp aequired parsuant to this scelion, while vwned
a7 by a city ov city and cownty, shatl anl be rented or Teazed lo
qr  eny prieele person or ealily
30 stk awner i Hie Hime of aeqibidiies: Ronl peopesty nepnived
40 prestent fo Hlis seation s Ret e pented or lensed o any
41  private Peivei oF e

be repealed execpt by tweetlieds ap weeales @ aiagority vote of the guali-
fied voters of the city o oty aud caunfy voling thereon,

Provides that if ordinance s pepealnd, propervty acgaired by cwinent
domain and so dedicated waest, i sobl, be fiest offered to owner from
whom acgunired, s heivs ar divviees, ab o specified amount egynd 3o eon-
demupntiot wvapd

Prohibits fease or rentul of suel real property to private persun or
entity while swned by a ity or city auwd county

Vote—Majority ; Appropriation—No; Sen. Fin—No; W. & M—No.

O




AMENDED IN ASSEMBLY JULY 16, 1969
AMENDED IN ASSEMBLY JUNE 30, 1969
AMENDED IN ASBEMBLY JUNE 10, 1969
AMENDED IN ASSEMBLY MAY 28, 1969
AMENDED IN ASSEMBLY MAY 20, 1969

CALIFORNIA LEGISLATURE--1060 REGULAR SESSION

ASSEMBLY BILL No. 1365
Introduced by % %ﬂ adi::emblymen Wilson,
Maxeh 28, 1969

. REFERRED T0 UCOMMITIES ON LOOAL GOVER:NMENT

€0 W= O 0O B

An act to add Beetiens 5050k GOEIL and GH68-1 1o the Gow
ernsment Code SECTION 1239.5 TO THE CGDE OF CIVIL
PROCEDURE, relating to open-space lands. .

The people of the State of Califorsia do emact as follows:

SBCTION 1. Bection 1239.5 s added to the Code of Civil
Procedure, to read:

1239.5. In order to insure sound and proper urben and
melropolilan devslopment, a eily, or cify and couniy, may
expend public funds 1o gequire by eminent domain the fee or
any lesser tnlercst in real properly within swch ofty, or cily
and county, for the purpose of conserving open-space arcgs,

Whenover a city, or city and couniy, acquires by eminant
domain (ke fee or any lester interest in real property for the

LEGISLATIVE COUNSEL'S DIGEST

AB 1365, a8 amended, Wilson (L.Gov.). Open-space lands.

Adds Bees: 6950.3; 6863-1 and 6853:1; Gowl:, See. 12395, C.OP.

Specifically permits a city fo cxpend public funds to acquire inter.
ests and rights in real property within the city for preservation of
open spaces for public use and enjoyment by eminent domain s a8 wel
8a by purchase; pift; prant; beguest; devise; lease or ctherwise ,

Requires roal property aequired by eminent domain by a city for
open spaces and areas to be dedieated, by ordinanee of the city legisla-
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purpose of conserving open-space arcas, the legislative body
of that city, or eily and counly, shall, by ordinance, dedicats
suck properdy to the conservalion of open-space arcas for the
pudblic use ond enjoyment. Swch ordinance shail not be ve-
pealed, unless a majority of the qualified electors of that cily,
or city and counly, voiing on the propasition at a citywide
eleciion vote in faver of such repeal. In the event of such
repeal, the property so acquired end dedicaled, shall, if 4 2 fo
be sold, be offered first to the owner from whom if was acuired
or his hmrs or devisees ab g price equal to the amount paid
such owner at the time of acquisition. Real property acquired
pursuent to this section shall not be rended or Ieasad to any

privaie person or enfity.
Snoion

I Boetton 60501 in added to the Gavemment
Eode; to vend-
5950—1: Hm&e%&%é&a&wﬁﬁmmm

sogitire by emineni domain; and throasgh the expendiinre of
Wmm&ewmmm“ﬂﬁsmwﬁ
within sieh eity in order 1o proserve through Himite-

tHon of thein Entnve une open sphee aud arcas for publie use
aEd epjoymesh
Suar & Beetion 6063 v added b the Gevernment Code;
40 vend

0621 The Legislature fuwrther doelaves that # is neoes-
sary for sound and prepor arban end metvepolitan develop-
mottt; and in the publie intevest of the people of this slate for
any oty 1o cxpend or adveanecs public fandy for; or o feguire
bymmmtdemm&e&eam%mbr&%eraghﬁm

in real property in order to preserve opoR Gpates nnd arens
for public 350 and enjorment; the Jegisiative body of the ity
shall; by erdinance; dedicate suek veal properiy to the preser-
meiapenmaaémmmbhemmm
Buch erdinanee shall not be repenled withons the assent of
two-thirds of the qualifiod olosiorn thoreef woting ab the sext

tive body, to the preservation of open spaces and areas for public use
and enjoyment. Declares that sueh ordinance may mnot be repealed
except by two-thirds or greater vote of the qualified voters of the ecity
voting thereon.

Provides that if ordinence is repesaled, property ncguired by eminent
domain within last 30 yesws and so dedicated must, if sold, be first

offered to owner from whom aequired, his heirs or devisees, st amount

to eondemnation award.
Prohibits lease or rental of such real property to private person or

entity.

Vote—Majority ; Appropriation—No; Sen. Fin—No; W, & M.—No.
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segaived and wo dediented by the eity; threngh the use of eobi-
nent domain shall; # sold; be frab offered to the owner from
whom # wes seguired o Ins heive on devisees ab & price equul
wmm&mmmmaﬁmmaﬁ
o »enl properiv acquived by cwinent delmain
purenart to this seetion shail over bo Jeaned op rentod to any
privete perdon o» privaie entity of whaleven ehavacter:
#80: 3: Sectien 68681 is added o the Government Codey
1o vepd
66531~ %Mﬂi&ﬁh&mm&e%
$ion of interests o2 wighis in veal propesty for the prescrvation
of open spheen fnd avess eonskituies & public puepose for
which pablie funds muy be eapended or advanced; and +hob
any eiby may oogaive; by epninunt domain; the fae on any lesser
intorest: ; rights epsersent; oovenant of dtler eon-
m%mwmmmeﬁmm
Any eity may aleo seguive; by cwinent domnin; the fee to puy
pmmmmmmmﬁwwm

will Hanib the fabure noo of the propesty in aceordanee with
$he purposes of Htis chaptor




AMENDED IN ASSEMBLY JUNE 30, 1969
AMENDED IN ASSEMBLY JUNE 10, 1969
AMENDED IN ASSEMBLY MAY 28, 1969
AMENDED IN ASSEMBLY MAY 20, 1968

CALIFORNIA LEGISLATURE1969 REGULAR SESSION

ASSEMBLY BILL No. 1365

Introduced by Assemblyman Wilson

March 28, 1969

REFEERED TO COMMITTEE ON LOCAL GOVERNMENT

Aw dot o amond Seelions 5850; 6968, end 6963 of; and #9 add
Sechion £868-2 ¢, AN ACT TO ADD SECTIONS 69501, -
6352.1 AND 69531 TO e Governmeni Code, relating lo
open-gpace lands,

The people of the Biats of Californis do enact as follows:

Shoron 1. Boetion 6860 ef #he Govermment Codo is

SECTION 1. Section 6950.1 is added to the Governmant
Code, to read:

6050.2. It is the further infeni of the Legislature in enacl.
ingy this chapler ic provide o means whereby any city wmay
acrpuire by eminent domain, and through the expenditurs of
public funds, the fee or any lesser infcrest or right in real
property within such cily in order to preserve through limits-
tion of their fuilure use, open spaces and aress for public uss
and enjoyment.

W0 =30 Ol L2 1O
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LEQISLATIVE COUNSEL'S DIGEST

AB 1365, sg amended, Wilson (L.Gov.}. Open-space lands,

Adds Sece, 6950.1, Amends Beos: G950, 6052; and 6853 und adds See:
6952.1 and 6953.7 , Qov.C.

Specifically permity u esunix op city to sequire interests and rights
in real property within the ¢eusis se ity for preservation of open
spaces for public use and enjoyment by eminent domain, as well as by
purchase, gift, grant, bequost, devise, lease or otherwise,

Requires real property aequired by eminent dumain by a ectunts o
city for open spaces and areas to be dedicated, by ordinance of ecunty
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SE(:;. 2. Soction £952.1. is added to the Government Code,
ie read:

65521, The Legislalure further declares that 3t s neces-
sary for sound and proper urban and meiropolitan develop-
ment, ond in the public interest of the people of this sigte for
any city {o expend or edvance public funds for, or to aequire
by eminent dowmain the fee or eny lesser tnferest or right in
real property within such city to scqwirs, maininin, smprove,
profect, imil the fulure uwze of or olherwise conserve open
spaces and areas within thedr respeetive jurisdiotions.

Whenever a city acquires by emineni domain any inferest
in real property in order to preserve open spaces and areas
for public use and enjoyment, the legislative body of the city
shull, by ordinance, dedicate such real property to the preser-
vittion of open spaces and areas for public use and enjoyment,
Swck ordinanca shall not be repealed without the csseni of
twe-thirds of the qualified electors thereof voiing at the nezxt
cibywide election. In the event of such repeal, any property
acquired end so dedicaied by the cily, through the use of e
nent domatn shall, if aold, be first offered fo the owner from
whom 1t waes acquired or his heirs or devisees at @ price sgual
to the sward of condemnation paid the owner al the time of
acquisition. No real property acguired by emsnent domain
pursiant fo thiz section shall ever be leased or renied fo any
private person or privaie entity of whatever character.

SEC, 8. Bection 6953.1 45 added 1o the Government Code,
to read:

5955.1. The Legislature further deelgres that the aoguis-
tion of inferests or rights in veal property for ihe preservation
of open spaces and arcas constilutes & public purpose for
wkick pudlic funds may be expended or advanced, and that
any city mey acquire, by eminent domawm, the fee or any lesser
interest, development right, cazement, covenant or other con-
tractual right necessary fo nehieve the purposes of this chapter.
Any cityy may also acquire, by eminent domamn, the fee to any
properiy within suek city for the purpese of conveying or leas-
ing said properiy back to iz oviginal owner or other person
under such covenants or other confracival arrangemenis as

on the city legislaiive body, to the preservation of open spaces and
areas for public use and enjoyment. Deelares that such ordinance may
not be repealed except by two-thirds or greater vote of the qualified
voters of the eeurty ew ity voting thereon.

Provides that if ordinance is repealed, property acquired by eminent
domain within last 10 years and so dedicated must, if sold, be first
offered to owner from whom acquired, his heirs or devisees, at amount
equal to condemnation award.

Prohibits lease or rental of such real property to private person or

entity.

Vote—Majority ; Appropriation—No; Sen. Fin.—No; W. & M-No.
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43 with respeet to eounty ordipureen; or eitywide olteehion; with
34 regard io ey ordinebecs Ino the event of suek repenl; any
85 Propesty sequired and so dedicuted by the eounty or eity;
36 :

39 %%3%%%%&?2@@&%%

40 by cmipent demain pursnant to Hiis seetion shall ever by leased
41 or rented to any private petvon or private entity of whatever

43 Bpe: 4 Seclion 60563 of the Govornment Cods is amended
44 o rend

45 6953. The hegislature further declaven thet the aeguisition
48 of interests or sighis in venl propepty for the proservetion of
47, open speees and avees eonvtitaied & publie puepese for which
mm publie fands mey be expended er advanced; end Hhet enr
49 county oF eity may acquive; by purebuse; cninent dowmain; gifs;
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Hiterout; devolopiment tighic carcient; eovenant o obher eon-
tnpelant skt Beosis to aelbbve the preposes of this chmptes:
Aty eoupb o8 vty ey whe feptdee Hie fee to any preperby
within sneh eountr ox ety Fop the puspese of convesing of
leaning suid property beek to tha orisinal pwaor ob obher persen
wnder suek covenanie e other contvastinl srran@ements oy
wilh Fonit the Enbuwee wee of the propesty it gesordatice wibh
the parpoves of thin shupier:
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AMENDED IN ASSEMBLY JUNE 10, 1959
AMENDED TN ASSEMBLY MAY 28, 1569
AMENDED IN ASSEMBLY MAY 20, 1969

CALIFORNIA LEGISLATURE~-1869 REGULAR BESSION

ASSEMBLY BILL No. 1365

Introdnced by Assemblyman Wilson

March 28, 1968

REFERRED TQ COMMITTEE GN LOOAL GOVERNMENT

Tk
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An aci to amend Sections 6050, 6952, and 6953 of, and 1o edd
Seclion 69521 to, the Government Code, relating to open
space lands.

The peopls of the State of California do enact as follows:

Sgorion 1. Section 6950 of the Government Code is
amended to read :

6950, It ig the intent of the Legislature in enscting this
chapter to provide a means wherchy any counly or eity may
acquire, by purchuse, cminent domain, gift, grant, bequest, de-
vise, lease or otherwise, aid through the expenditure of publie
funds, the fee or any lesser interest or right in real property
within sueh county or city in order fo preserve, through limi-
tation of their futore use. open spaces and areas for publie use
and enjoyment.

LEGISLATIVE COUNREL'S DIGBST

AB 1365, as amended, Wilson {T..Gov.). Open space lands.

Amends Secs. 6950, 6952, and 6833, and addy Bec. 6232.1, Gov.C.

Specifically permits o connfy # eity to nequire interests and rights
iz real property within the county or eity for preservation «f open
spaces for public use and enjoyment by eminent domain, as well as by
purchase, gift, grant, bequesi, devise, lease or otherwise.

Requires real property acquired by cminent domain by n counly or
city for open spaces and aveas to be dedieated, by ordinance of county
or eity legislative body, to the preservation of open spaces and areas for
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1 Sec. 2. Seetion 6952 of the Government Code is amended
2 toread:
3 §952. The Legislature hereby declares that it is necessary
4 for sound and proper urhan and metropolitan development,
5 and in the public interest of the people of this state for any
§ cownty or city 1o exprnd or advinee publie funds for, or to ae-
7 cept by, purchase, eminent domain, gift, grant, bequest, devise,
§ lense or otherwise, the fee or any lessor interest or right in real
9 property within wuch coundy or city to acquire, maintain, im-
10 prove, protect, limit the future uxe of or otherwise conserve
11 open spaces and aveas within their respeetive jurisdietions,
12 See. 3. Section 69521 is added to the Government Code,
13 to read:
14 69521, Whenever a els mespives counly or cily scquires
15 by cminent domain any intevest in real property in order to
16 preserve open spsees and ares for public use and enjoyment,
17 the lagislative body of the counfy or city shall, by ordinance,
18  dodicate sueh real property to the preservation of open spaces
19 and areas for publie use and enjoyment. Such ordinanee shall
20 1ol be repealed without the asseat of two-thivds of the qualified
91  electors thereof voting ai the next countywide election, with
99  respect to county ardinances, or citywide election , with regard
99 fo city erdinences . In the event of such repeal, any property
94 acquired snd so dedieated by the rounty or city, through the
ag  gse of eminent domain shall, if sold, be first offered to the
36  owner Trom whom it wak zequired or bis heirs or devisees at
97 a price equal to the award of condemnation paid the owner at
98 the time of acquisition. No real property dedieated acquired
99 by eminent domein pursuant to this seetion shall ever be leased
20 or rented to any private person or private entity of whatever
g1 character.
32 8ec. 4, Section 6953 of the Bovernment Code is amended
33 to read:
34 6953, The Legislature further declures that the aequisition
85 of interesta or rights in real property for the preservation of
46 open spaces and arcas constitutes a public purpose for whick
37 public fonds may be expended or advanced, and that any
38 connly or eity may scguive, by purehase, eminent domain, gift,
3% orand, bequest, devise, lrase or otheewise, the fee or any lesser
40  interest, developnient vight, vasement, covenant or other con-

ublie use and njoyment, Deelaves that auch ardinance may aot be re-
ealed except by two-thivds or granter vote of the gnalified voters of
he county or eity voting thereon,

Provides that if ordinancs is repealed, property aequired by eminent
omain within Ingt 10 years and so dedicated must, if sold, be first
flered to owner [rom whom aequired, his heirs or devisees, at amount
qual to eondemnation award.

Prohibits lease or rentul of sich real property to private person or

ntity,

Vote—Majority ; Appropriation-—-No; Sen. Fin—No; W. & M.—No,

Amds s e
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tractual right necessary to achieve the purposes of this chapter.
Any county or city may also acquire the fee to any property
within such couniy or city for the purpose of convering or
leasing said property buck to its original owner or other person
under such covenants or other contractual arrangements as will
limit the fufure use of the property in aecordance with the
purposes of this chapter.
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AMENDED IN ASSEMBLY MAY 28 1593
AMENDED IN ASSEMDBLY MAY 20, 1969

CALIFORNIA LEGIELATURE—T2 REGULAR SESSION

ASSEMBLY BILL No. 13656

Introduced by Assemblyman Wilson

Mareh 28, 1569

REPERRED TO OOMMITTEE ON LOCAL GOVERNMENT

An act to gmend Sections 6950, (952, and 5853 of, and fo add
Scetion 621 fo, the Oovernmend Code, relating fo open
space lands,

The people of the Btate of Californic do enact as follows:

1 Sepomion 1. Section 6950 of the Government Code is
2 amended {o read

3 6050, Tt is the intent of the Tesislature in enacting this
4 chapter tn provide a means wherehy any eity may sequire, by
5 puarchuse, comnent domain, gift, prant, bequest, devise, lease or
g otherwise, and through the expenditure of public funds, the

LEGISTATIVE COUNREL'S DIGEST

AB 1365, as amended, Wilken {[.0uv.). Open space lands.

Amends Seex, $950, 6152, und G853, and adds See. 6332.1, Gov.C.

Speeifically permits & eity to ueynire interests and rights in real
property within the ity for preservation of epen spaces for publie use
and enjoyment by eminent domain, as well as by purchase, gift, grant,
Leguest. devise, lase or otherwise.

lequires real property acguired by a ¢ity for open spaces and aread
b e dedivated, by ordinanee of eity begistutive body, to the preserva-
fion of upen spaces and arcus for publie use aud enjoyment. Declares
that such ordinanes may not be repealed exeept by two-thirds or
greater vote of the gualifivd voters of the city vefing thereon

Pravides that 1f ordinonce is repesicd, properfy ocquired by eminent
dumain within Tust 70 years and so dedieated wmust, if sold, be first
wffered fo eaner from whon aceprircd, s heirs or devisces, at omount
conal to eondemnatien auard.

Prohibits lease or rental of such real property to private person or
T .

Vote—Majority ; Appropriation--No; Sen. Fin—~No; W. & M.—Ne.
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fee or any lesser iniercst or right in real property within sueh
city in order to preserve, through limitation of their future
use, open spaces and areay lor pubm wse and enjoyment,

Seo. 2. Bection 6952 of the Government Code is amended
to read;

6952. The Legislature hereby deelares that it is necessary
for sound and proper wrban and metropoiitan developrent,
and in the public interest of the people of this state for any
city to expend or advanee public funds for, or to aceept by,
purchase, eminent domain, gift, grant, bequest, devise, lease
or otherwise, the fec or any lesser interest or right in real
property within such city to scguire, maintain, improve, pro-
tect, Hmit the fatnre use of or atherwise conserye epen spaces
and areas within their respeetive jurisdbdions.

Bee. 3. Section 69521 i added to the Government Code,
to read:

69521, Whenever a eity aequires any interest in real prop-
erty in order to preserve open spaecs and arcas for public uso
and enjoyment, the legislative body of the city shall, by ordi-
nanee, dedieate such veal properly to the preservution of open
spueey znd areas for publie wse and enjoyment, Such ordinanee
shudl net be repeated except bic o twve-tldpda op premtes vote
of the qualified woters H—ir the ety shall wot be vepealed without
the gesent of twe-thirds of the gualiflied electors thercof voling
ai the next cilyuide clectiom. In the event of sueh repeal, any
wroperty acquircd and so dediented by the city, through the use
of eminent domatn shall, if sold, be firet nffered to the owner
from whom it was aeguired or bis hetrs or devisecs of o price
osqual to the ewerd of rondemapntion pmid the owner at the
time of acquisition, No real property dedicated pursuast lo
thiz gection shall cver be leased or rented lo any privete person
ar privete cnlidy of whatever chnracter.

Sre. 4. Section 6033 of the Government Code is amended
to read:

6953, The Legistiture farther declures that the acguisition
of mterests or rights in real properiy for the preservation of
vpen spaecs and areas constitntes a publie purpose for which
public funds may be cxpended or advenced, and that any
¢ity may segwire, by purchase, eminent dunmln pift, prant,
bequest, devise, lease or otherwise, the fee or any lesser inter
est, dpwlopm;m right, ensement, covenant or other condractual
righ!; nosessary to aull teve the purposes of this chapter. Any
oity may also acquire the fee 1o any property within sueh eity
for the purpese of conveying or leasing said property back to
its original owner or other persom under such covenants or
other contractoal arrahgements us will Himit the future use of
the property in aveordanee with the purposes of this ehapter.

O
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AMENDED IN ASSEMBLY MAY 20, 1969
CALIFORNIA LEGISLATURE—1963 REGULAR SESSION

ASSEMBLY BILL No. 1365

Intraoduced by Assemblyman Wilson

Mareh 28, 1363

REFERRED TO COMMITTEER ON LOCAL GOVERNMENT

[l -R Rl IV

An act fo amend Scefions 6950, 6952, and 6253 of , AND TO
ADD SECTION 69521 TG, the Government Code, reloling
to open spuce lands,

The people of the State of Celifornis do enact ay foliows:

Sporionw 1. Hection 6950 of the Government Code is -
amended to read

6930, It is the intent of the Legisloture in enacting this
chapter tn provide a means wherchy any esundy ep City Inay
ucquire, by purchase, condesmetion cmineni domarn, gift,
grant, bequest, devise, lease or otherwise, and through the ex-
penditure of pablic funds, the fee or any lesser interest or
right in reul property within such cify in order to preserve,
thirough Lwitation of their folure use, open spaces and arens
for public ase and enjovment,

Brc. 2. Section 6952 of the Governwent Code iy amended
to read;

6952, The Legislature hereby declares that it is necessory
for sound and proper urban and metropolitan development,

LEGISLATIVE COUNSEL'S DIGRST

AB 1363, as amemnded, Wilsen (1.Cov. ), Open space lands.

Amends Sees. 6Y21), 6352, and 6953, end wdds See. 6952.7, Gov.C.

Specifically permits o cily eibes and sonutiey Lo acquire interests and
rights in reul propecty within the cify for preservation of open spaces
for public use and enjoyment by contumsndien eminent domain, as
well ng by purchase, gift, grunt, boguest, devise, lease or otherwise

Reguires real properly acquived by a city for open spaces gnd arcos
to be dedicated, by ordingnee of eity lrgislalive body, to the preserva.
tivn of opem spaces and gregs for pulblic wse and enjowment. Declares
that such ordinance may wnt be repealed cxeept by two-thirds or greater
vole of the qualificd voters of the cily,

Vote—Majority , Approprigtion—No; Sen, Fin.—No; W. & M.—No.
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1 and in the public interest of the people of this state for any
2  eaunty en city to expend ot advance public funds for, or to
3 accept by, purchase, condemnation eminenl domsin, gift,
4 geant, beguest, devise, Jease or othevwise, the fec or any lenser
5 interest or right in real property within such city 10 acquire,
& maintgin, improve, preteet, limit the future use of or other-
7 wise conserye Gpen Spaces and arcas within their respeetive
8 jurisdictions.
5 SEC. 8. Scetion 69521 i added to the Government Code,
10 to vead:
11 69521, Whenover ¢ oiy goquares any fafercst in real prop-
12 erty in ovder o preserve open spaces and arcas for public use
13 end enjoyment, the legistaltue body of the city shatl, by ordi-
14  mance, dedicate such real properly {o the preseryation of open
15 spuccs and sreas for public use and enjoyntent. Such ordinance
18 shafl wot be repealed except by o fwo-thirds or greater vote
17 of the gqualified velers of the ety
is st S
1% SEC. 4. Sectien 6953 of the Government Code is amended
20 toread:
21 0952, The Lemslature further declares that the acquisition
99  of intercsts or rights in real property for the preservation of
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open spaces and areas constitutes a publie purpose for which
public funds may be cxpended or advanced, and that any
sounby wp city may acquire, by purchuse, eondempition emi-
aent domuin , gift, grant, bequest, devise, lease or otherwise,
the fes or any lesser interest, Qevelopment. right, easement,
covenant or other contractual vight neeessary to achieve the
purposes of this chapter. Any esnntx ev eity may also avguire
the foe to any property within sweh eity Tor the purpose of
conveving er leasing said property back to its original owner
or other person under sueh covenants or otheyr eomtractual ar-
rangoments a8 will limit the futare wse of the property in
aceordance with the purposes of this chapter.




CALIFORNIA LEGISLATURE—-196% REGULAR BESSION

ASSEMBLY BILL No. 1365

Introduced by Assemblyman Wilson

March 28, 1969

REFERRED TO COMMITTEEZ ON LOCUAL GOVERNMENT
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An act to amend Sections 6950, 6952, and 6353 of the
Government Cedr, relating to open space lends.

The people of the Siate of California do enact as follows:

Seeriox 1. Section 6950 of the Qovermment Code is
amended to read:

6950. It i3 the intent of the Legislature in enscting this
chapter to provide a means whereby any county or city may
acquire, by purchase, condemnabion, gift, grant, bequest, de-
vise, lease or otherwise, and through the expenditure of public
funds, the fee or any lesser interest or right in real property
in order to preserve, through limitation of their futore use,
open spaces and areas for public use and enjoyment.

3me, 2. Bection 6352 of the Government Code is amended
to read :

6952. The Legislature herehy deelares that it is necossary
for sound und proper urban and ietropolitan development,
and in the pubhic interest of the people of this state for any
county or eity to expend or advance publie funds for, or to
aceept by, purchase, condemnotion, gift, grant, beguest, devise,
lease or otherwise, the fee or any lesser interest or right in real
property to aequire, maintain, improve, proteet, limit the fu-
ture nse of or otherwise conserve open spaces and areas within
their respective jurisdietions,

LEGISLATIVE COUNSEL'S DIGEST

AB 1363, as inirodueed, Wilson {L.Gov.}. Open space lands,

Amends Sees. 6950, 6952, and 6953, Gov.C.

Specifically permits cities and counties to acquire interests and
rights in real property for preservation of open spaces for publie use
and enjoyment by eondemunation, us well as by purchase, gift, grant,
bequest, devise, lease or otherwise.

Vote—Majority ; Appropristion—No; Sen. Fin.—No; W, & M.—No.
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Sge. 3. Section 6953 of the Government Code is amended
to read: '

6033, The Legisiature further declares that the aequisition
of interests or rights in real property for the preservation of
open spaces and aveas constitutes a public purpose for which
public funds may be expended or advanced, and that any
county or city may acquire, by purchase, condemnation, gift,
grant, bequest, devise, lease or otherwise, the fee or any lesser
interest, development right, egsement, covenant or other con-
tractual right necessary fo achicve the purposes of this chap-
ter. Any county or ¢ity may also sequire the fee to any prop-
crty for the purposs of comveying or leasing said property
hack to its originsl owner or other person under such cove-
nants or other contractual arrapgements s will limit the fa-
ture use nf the property in accordance with the purpuses of
this ehapter.
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