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Memorandum T1-27

Subject: Study 36.43 - Condempation (Open Space Acquisition)

SUMMARY

The California statutes provide a number of means for the acgquisition or
preservation of open space. Although regional park districis have statutory
authority to condemn property or an interest therein to preserve open spacs,
the statutes that goverm acgulsition of open space by clties and counties
apparently do not authorize use of the power of eminent domain.

This memorandum presents for Commission consideration:

(1) Should cities and counties be granted the power of eminent domain
to acquire or preserve open specef?

(2) what limitations, if any, should be imposed on cities and counties

to prevent abuse of the authority to acquire open space?

BACKGROUND

Ex:l.stingﬁ Statutes

Reglonel park districts. Iegislation emacted at the 1970 session author-

izes regionmal park districts to condemn property or an interest therein,
whether or not within the di'atrict, for "matural areas" or for "ecological and
open space preserves." See Public Resources (ode §% 55#0,. 5541 (Exhibit v,
blue). Section 5540 limits disposition of district property; 1t prohibits
conveyance of any interest in "any real property actually dedicated and used
for park purposes”--it is unclear whether thie includes "open space" property--
unless the conveyance 1s approved by a majority of the voters of the district

voting at a special electlion.



{ities and counties. Methods aveilasble to cities and ecounties for

acquiring or preserving open space are: (1) Acquisition by purchase, gift,
grant, bequest, devise, lease "or otherwise" of the fee or any lesser inter-
est or right in resl property, with a right to acquire the fee and to sell
or lease the property subject to restrietions that limit 1ts future use to
preserve open spaece; (2) Voluntary cessation to the city or county of
development rights for a specified period; (3) Voluntary zoning to open space
use; (4) Involuntary zoning to open space uses. For further details, see
Exhibit II (yellow).

Government Code Sections 6950-6951 {Exhibit IV, gold) authorize cities
and counties to acgulre property to preserve open space, but these sections
have been construed by the Legislative Counsel not to authorize the use of
eminent domain to acquire property for open space (Exhibit VII, :white).
For the purposes of these sectlons, "open space" is defined as "any space
or area characterized by (1) great natural or scenic beauty or (2) whose
existing openness, natural condition, or present state of use, if retained,
would enhance the present or potential value of abutting or surrcunding
urban development, or would maintain or enhance the conservation of matursl

or scenlc resources."
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Other statutes. We have made a careful search in an attempt to find all

statutes that may authorize acquisition of open space. We cannot be sure we
hewve discovered all relevant statutes. We bave noted, however, that the
Cameron-Unruh Beach, Park, Recreational, and Historicsl Facilities Bond Act
of 1964 (which is not really an open space acquisition act) provides for the
acquisition "predominantly of open or natural lands" (Public Resources Code
§ 5096.28) and authorizes condemnation {Public Resources Code § 5096.25).
The act provides in Public Resources Code Section 5096.2(Db):

(b} When there is proper planning apd development, open space
lands contribute not only to a healthy physical and moral environment,
but alsc contribute to the economic betterment of the State, and,
therefore, ii 1s in the public interest for the State to acquire areas
for recreation, conservation, and preservation and to aid local govern-
ments of the State in acquiring and develeoping such areas as will con-
tribute to the realization of the policy declared in this chapter.

Public Resources (ode Section 5096.27 limits use of land acquired by loeal
entities pursuant to the set; it provides in part:

5096.27. There shall be an agreement or contract between the State
and the applicant in the case of a state grant project which shall con-
tain therein the provisions that the property so acquired shall be used
by the grantee only for the purpcse for which the state grant funde
were requested and that no other use of the area shall be permitted
except by specific act of the legislature.

Effectiveness of Existing Methods Available to Cities and Countles

Restfictive zoning. 'I.- . éxtent to which open space can be preserved by
restrictive zoning--whether, for example, it be zoning for uses such as )
agricultural and compatibie uses only or zoning establishing a minimun land
area, such asdf‘ive acres, for eacﬁ residence--is not entirely clear. Certain-
1y there is a line beyond which the police power cannot be used to preserve |

open space by 26ning. See Study attached as Exhibit I (yellow).
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Voluntary methods. The available voluntary methods of preserving open

space do not assure that an entire area will be preserved as open space.
Whether the voluntary method be voluntary zoning or voluntary sale to the
city or county, one owner in a particular area may decide to develop his
lands, even though all the surrounding lard is preserved for open space by
voluntary action of the other property cwners. The owners of all of a tract
except one key parcel may agree to sell their land or the necessary interest
therein to preserve copen space. But the cwner of the key parcel may elther
refuse to sell it or may require an unscceptable premium payment as s condi-
tion for selling it. The lack of the power of eminent domain in such a case
requires the city or county to use its police power to zone the key parcel if
it is to be preserved as open space and, in a particular ecase, invoiuntary

zoning may not be constitutionally permissible.

Should Power of Eminent Domain be Granted Citles and Counties for Open Space?

The staff has been advised that the County of Santa Cruz is using the
zoning power to preserve open spaces. Persons in that county who have been
holding land and planning ultimetely to subdivide it claim they have suffered
substantisl losses 1n antieipated profits because the restrictive zoning
precludes such development. They cannot develop the land for subdivisions and
the restrictive zoning has significantly reduced what they can expect to
receive if they sell their land. They would mch prefer that the county bad
either acquired their property by eminent domain or had condemned the develop-
ment rights apd pald them just compensation; instead, they have been pald
rothing and are left holding land they cennot develop. Bagman apparently has

this kind of cese in mind when he states in California Zoning Practice {Cal.

Cont. Xd. Bar 1969) at 60:
.



Iand-use planners currently advocate use of eminent domain to
control use of land bordering freeways and to preserve open space
through conservation and scenic easements. . . . Zoning competes with
eminent domain as a less expensive but more controversial method of
control. Since 1959, Califormia has provided that any county or ecity
may acquire scenic easements "by purchase . . . or otherwlse." Govt
C. §§ 6950, £952-6953. See also Govt C. §§ 6951, 6954. This probably
dees not inciude acgulsition by eminent domain.

The prestigious Advisory Commission on Intergovernmental Relatioms, in

its 1970 Cumulative State legislative Program (August 1969) includes suggested

legislation to secure and preserve open space, BSee Exhibit ITI, green.
This suggested legislation includes an authorization to use the power of
eminent domain to acquire open space.

(n the other hand, despite the grant of the power of eminent domain for
open space purposes to regional park districts, various farm groups can be
expected to object to the use by cities and counties of the power of eminent
domain to acquire property for open space purposes. Farmers apparently have
no strong objection te zoning that preserves ..open space, for such zoning
pvermlits them to carry on their farming activities and at the same time leaves
them with the possibility of developing their land for snother use in the
future when land development ir their area Jjustifies a change in zoning.
Moreover, the existing voluntary methods of preserving land for open space,
being limited in duration and having substantial property tax benefits for the
landowner, would operate to the benefit of the farmers. Timber growers would
probably take the same position as the farmers.

Reliance on zoning and voluntary procedures as the chief tool of an open
space program permits development forces to define and limit to a perhaps
unwarranted (and sometimes unanticipated) degree the land rescurces from which

necessary open space may be drawn. Moreover, it seems inevitable that a policy
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of pushing the police power to its fullest limits must involve at least some
borderline cases where considerations of fairness to private property rights
would require that eminent domain be used and "Jjust compensation" paid. At
the same time, it mat be recognized that the limited fiscal rescurces avail-
able tovcities and counties make it unlikely that acquisition by purchase or
condemnation will be used as an open space tool in most cases where zoning
can be used. Perhaps the granting of the power of eminent demain, together
with the demands of property owners who have suffered substantial losses be-
cause open space zoning so restricts the development of their property, would
be sufficient to force public entities to impose the cost of open space
preservation on the public generally (by paying "just compensation") rather
than on those persons who happen to own undeveloped land (by involuntary
zoning).

A basic objection to land acquisition by governmental entities is that
it removes land from the property tax rolls and decreases property tax
revemues. However, the voluntary procedures have this effect and granting
the power of eminent domain should not significantly inerease the problem.
Moreover, it can be anticipated that land preserved for open space will be
put to some compatible use--either by selling or leasing it for compatible
uses--and the possessory right will be subject to property taxation. Finally,
any proposal to acgulre land for open space--whether by voluntary sale and
purchase or by eminent domain--will present a difficult political declsion
since cities and counties claim that they do not now have sufficlent funds
to carry on even their essentisl activities. Certainly, the city council
or board of supervisors will tske a close lock at any proposal to acquire

open space lands, especially where condemmation is required. In the Palo Alto
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area, for exsample, a number of cities are currently giving serious considera-
tion to a 30 million dollar proposal for acguisition of foothill 1and as open
space. Palo Alto is considering going ahead on its own or joinipng in forma-

tion of a regional park district.

Protections Against Abuse

The existing authority of cities and counties to purchase land for open
space may create a possibility that these public entities will engage in land
specudation. It is not likely, however, that granting the power of eminent
domain for open space would significantly inerease this possibility. Aas pre-
viously noted, the major deterrent to land speculation is the lack of funds
to carry on essentlal services.

Nevertheless, limitations might be imposed on disposition of land
acquired for open space that would preclude or significantly limit the pos-
sibility of land speculation. At the outset, it should be noted that these
limitations, if any are adopted, probably should apply without regard to how
the land is acquired. Certainly, if land is donated or voluntarily sold te
the public entity for open space use, restrictions designed to 1limit the
ability of the public entity to divert the land to another use would appear
desirable even though the granting Instrument does not impose such limitations.

Some possible limitations are discussed below.

Restriction on resale. The Advisory Commission on Intergovernmental

Relations suggests that a public entity be prohibited from converting or
diverting property from present or propased open space use unless equivalent
open space land is substituted within one year for that converted or diverted.

See Exhibit III (green), Section 5 at k.

-7-



Substantial federal ald is available for open space acguisition under

L2 U.8.C.A. 8§ 1500-1500e. Section 1500c limits conversion to other uses:
150Cc. No open-space land for the acquisition of which a grant
has been made under this chapter shall, without the approval of the

Secretary, be converted to uses other than those originally approved

by him. The Secretary shall approve no conversicn of land from open-

space use unless he finds that such conversion 15 essential to the
orderly development end growth of the urban area involved and is in
accord with the then applicable comprehensive plan, meeting criteria
established by him. The Secretary shall approve any such conversion
only upon such conditions as he deems necessary to assure the substi-
tution of other open-space land of at least egual fair market value

and of as nearly as feasible egquivalent usefulness and location.

The staff belleves the authority of cities and counties to acquire open
space should include a limitation similar toc thet included in the federal
statute. It may be of interest to note that Palo Alto originally plamned to
"land bank" a substantial tract of land to control more effectively its
future development. However, after conferring with the federal authorities,
this ideas has apparently been abandoned since federal funds are helng sought
for the Palo Alto area oren space project.

Approval by voters of public entity. The regional park district law

includes a provisicn that land actually used for park use may not be diverted

to another use unless approved by a majority of the voters voting on the

issue at an electlon called for that purpose or by act of the state Legislature.

The staff believes that restricting disposition by reguilring acquisition

of substitute land is a better limitation on diversion from use as open space.

It would, of course, be possible to permit diversion if either (1) substitute
land is provided or (2) the disposition is approved by a majority of the

yoters.



Firding that diversion is in public interest. Section 51282 of‘the

Covermuent Code provides the standards for cancellation of a contract to
retain land in an agricultural preserve. The section reads:

51282, The landowner may petition the board or council for cancel-
lation of any contract as to all or any part of the subject land. The
board or council may approve the cancellstion of a contract only if they
find:

{a) That the cancellation 1s not inconsistent with the purposes of
this chapter; and

{b) That cancellation is in the public interest.

The existence of an opportunity for another use of the land involved
shall not be sufficient reason for the cancellation of a contract. A
potential alternative use of the land may be considered only if there is
no proximeste, noncontracted land suitable for the use to which it is pro-
posed the contracted land be put.

The uneconomic character of an existing agricultural use shall like-
wige not be sufficient reason for cancellation of the contract. The un-
economic character of the existing use may be considered only if there
is no other reasonable or comparable agricultural use to which the land
may be put.

The cancellation procedure requires a public hearing, after notice by
publication and mail to varlous persons.
The staff does not recommend that an attempt be made to draft an appropri-

ste restriction using Section 51282 ms a model.

STAFF EECOMMENDED PROVISIONS

The staff recommends that Chapter 12 (commencing with Section 6950) be
revised (1) to authorize the use of the power of eminent domain to acquire open
space, and (2) to impose appropriate restrictions of diversion of open space
property to other uses. A staff draft is attached as Exhibit VIII (pink).
(Sections 6950 et seq. are set out as Exhibit IV, gold.)

Respectfully submitted,

John H. DeMoully
Executive Secretary



Memorandum T1-27
EXHIBIT %
EXISTING OPEN SPACE PRCVISIORS
E. Crailg Smay

Introduction

California presently approaches the problem of preserving open space
from & nmunmber of directions at once. Two "greenbelt" laws permit localities
to zone private land to open space uses upon request of lamiowners.l Clties
. and counties may also acquire “development rights" (the right to prevent
‘development of land by the owners of the fee) in private land by purchase,
glft, or specific term ::t.‘)n‘cract.2 Iands restricted to open space use umer
the development rights legislation are granted tax preference by measures
which confine tax assessors to assessment of such lands at values as restrict-
ed in use rather than at the prevailing formla of value in view of develop-
ment potential.3 The tax measures are sanctioned by Article XXVIII of the
state Constitution, added by the voters in 1966 and declaring that preserva-
tion of open space is in the best interest of the state and that assessment
practices should be modified to serve that end. Also in furtherance of the
mandate of Article XXVIII, the Legislature created the Joint Committee on
Open Space. The Committee'’s 1970 Final Report recommends a coordinated
statewlde program of involuntary open spaee zoning with restricted zones
protected by tax preference. The 1970 session passed a measure which forms
the basis of a statewide zoning programh but stopped short of grantihg tax
preference to lands zoned to open spece without the owner's consent.

To date, the Cslifornia open space preservation program combines strong
provisicns with weak cnes in a fashion that may be self-defeating. While

tax preferences are & powerful tool for encouraging and protecting open space



restrictions, 1t is clear that--ae long as tax protection is granted only
voluntary acquisitions--acguisitions will depend lergely upon the limited
resources of localities and the enigmatic factor of willingness of land-
owners to come within the program. By the same token, the power to zone for
open space ls a strong tool, but failure to grant tax preference to land
zoned to open space encourages pressures to remove such zones and thus

renders them at least speculatively impermanent.

Agricultural Zoning: The "Greenbelt Laws" (Govt. Code §§ 35009, 35009.1)
The purpcose of the "greenbelt laws" is to protect primarily agricul-

tural land from annexation to citles. Landowners may apply to have their
land zoned "exclusively agricultural"; once the land is sc zoned, it may
not he annexed to a city without consent of the landowner.

Annexation is commonly part of a progression of increasing development
pressures whilch is not financially heaithy for agricultural interests or
c:it.ies.5 The progression begins with the residentisl or commercilal develop-
ment of agricultural land far from a city center. Initially, such develop-
ment increases tax assessments on neighboring lands on the principle of
assesspment according to development potential. Citles must extend services
to new developments, and the cost of extending services 18 proportionately
higher as the distance of a development from the city center increases. To
defray such costs, cities will annex the ares containing a development and
levy against the entire area. HNormally, such services--schools, streets,
vater, fire protection, and the like--are not valuable to agricultural in-
terests in proportion to their cost so that, at this point in the progression,

farmers in the newly annexed area must pay heavy tax and service assessments
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which are superfluous to agricultural concerns. Further, the encroachment of
development curtails farming activities such as spraying and use of smmége
pots. Classicelly, in Califormia, the result has been continued extension
of development, continued extension of services, and over-extension of city
finances. A common offshoot of the progressicn has been the decay of city
centers and financial inability of cities to deal with resulting problems.

The "greenbelt" statutes require that a county taking advantage of the
provisions have & comprehensive agricultural zoning plan. Initially, only
Banta Clara County gqualified as having such a plan; presently, any county may
quallfy by adopting such a plan. Agricultural zoning has proved a substantial
initisl success in Santa Clara County.6

land voluntarily zoned to open space uses has not been granted tax pre-
ference as have . lands containing other open space interests acquiréa with
landowner's consent. The reason, apparently, is that such zones are not
regarded as sufficiently "enforceable" or permanent as to deserve tax prefer-
ence.T Failure to grant them preference, however, only increases their
impermanence: when tax assessors may continue to essess land according to
development potential, the land remsins sublect to the development pressures
that the "greenbelt" laws were designed to counteract. In any case, agri-
culturel zoning 1s not designed to reach large amounts of land closer to city
centers where the need to preserve open space may be greatest. Agricultural
zoning is not primarily a means of preserving open space; if relied upon as
such, it is bound to be haphazard and it defles the sort of public planning

and contrcl a rational cpen space preservation program demands.



Development Interests: The “QOpen Space law" (Covt. Code §§ 6950-6954)

California permits any city or county to acquire by wvarious means short
of condemnation the fee, development right, or easement in open land for the
purpose of preserving it in its open state.8 It seems obviocus that extensive
fee scquisitions with limited local funds are not contemplated;9 the statutes
operate on the theory that the purpose of preservation of open space can be

achieved a2t minimal expense and with reasonable haste by permitting acguisition of
restrictions upan the right to develop land without necessitating acquisition of

the fee. Besiﬂes econnmy and speed, the development rights approach
is thought to have numercus advantages. It avelds govermment Involvement in

the land market. It permits the landowner to retain (and to sell or pass on)
the poesession of and legal title to the land and the right to contime use
of the land in manners consistent with cpen space preservation. It avolds
expense to the local government in managing the land. It does not entirely
remove the land from the local tax base (which would be the case if the
loeal government acquired the fee).

The development rights approach, however, has drawbacks which have
lergely prevented its use where most needed. Acquisition of development
rights in land close to the city center--and, thus potentially most important
to preserve in its open state-~-is likely to be nearly &s expensive as acqul-
sition of the fees in such land. [ocal govermments have not had, and are
not soon likely to have, the funds for such acquisitions.10 Further, the
development rights approach in other parﬁs of the country bas encountered
extreme problems of enforcing restrictions oance acquirEd.ll The sclutions
%0 these problems-~increase of local funds for open space scguisitions and

more careful drafting of instruments by which restrictive interests are



acquired--do not presently concern the Commission. A third problem with the
development rights approach 1s squarely within the Commission's concern with
eminent domain. Where localities are denied power to condemn restrictive
intereste, the public spirit and restraint of some landowners in consenting
to restrictive acguisitions will provide abutting owners an opportunity to
reap commerclal benefits from the withdrawal of neighhoring land from a
potential market. In many cases, this will prevent restriction of sufficient-
ly large and contlguoug. tracts as to be of Interest in a ratlonal open space

preservation prog:am.le

Contractual Acquisitions;‘gcquisitions by Gift: The land Conservation Act
of 1965 (Govt. Code 3% 51200-51254, 51281-51295 )

' To a large degree, the Iand Conservation (or Williamson) Act overlaps
the Open Space law: generally speaking, the land Conservation Act fills out
the power of localities to acguire open space interests by means short of
condemnation.

Originally, the land Conservation Act empowered local governments to
enter into-contracts with owners of prime agricultural land for restriction
of the lapd for l0=year periods to agricultural or compatible uses within
"agricultural preserves" of not less than 100 acres.13 That general scheme
of the act remains after 1969 revisions which drastically altered details.
Restricticns under the act are now declered "enforcesble restrictions” pur-
suant to Article XXVIII of the Constltutlon, entitling contracting 1andewners
to preferential tax 1;rearft.m»;-.nt]"+ rather than the compensation they were former-
ly paid if their restricted land was taxed at a higher use value than as
restricted. Unless cancelled or revoked, contracts under the act shall be

deemed renewed for at least & year upon date of expiration and may otherwise
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be extended for longer periods. The act no longer prevents sale of contracted
land for a period of years after termination of the contract but still exacts
a cancellation penalty of one-half of one year's taxes {computed at the then
prevailing rate if not higher than the rate prevailing at the time the contract
was made).l5 A contract may not be cancelled except upon request of the land-
owner and then only if the local agency finds cancellaticn to be in the public
interest. Any local landowner may protest such a cancellation. Contracts
mey be enforced by the municipality in any sppropriate fashion, including
injunction. BSections of the act providing for agreements that are not con-
tracts and not limited in duration or to prime agricultural land have been
replaced by broeder provisions desling with acquisition of open space rights
by gift.16

The Joint Committee on Open Space reports that five million acres have
been restricted under the Land Conservation Act.lT Most such restricted land,
however, ls remote from cities and urban centers.l8 That fact fellows
naturally from the requirement that restrictions um er the act be acquired
by gift or pertain to lands part of at least 100-acre parcels. The act 1s
further flawed as an open space preservation tool by built-in impermanence.

Article XXVIII of the Constitution: Modificatlion of the Property Tax to
Protect Open land

In Article XXVIII (1966), the electorate declares that preservation of
open space is in the best interests of the state and empowers the Leglslature
to designate which property, in which the state or local govermments have
restrictive interests, shall be taxed other than uniformly and at full cash
value. The 1969 modifications of the Iand Conservation Act were made pursuant
to Article XXVIII. At the same session, the legislature determined that open
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space rights acquired by contract under the Land Conservation Act or by agree-
ment under the Iand Conservation Act prior to iis medification in 1963,

"scenic restrictions" acquired under Chapter 12 of Division 7 of Title 1 of
the Govermment Code (commencing with Section 6950), and "open space easements”
acquired under Chapter 6.5 of Part 1 of Division 1 of Title 5 of the Govern-
ment Code (commencing with Section 51050) are all "enforceable restrictions"
within the meaning of Article XXVIII and that lands burdened with such restric-
tions are thus entitled to preferential tax treatment. Assessors are instructed
to value such lands, so0 long as restricted for the foreseeable future, only
upon the basis of capltalization of income for the highest use of the land as
restricted.19

Effectuating the Report of the Joint Committee on Open Space: Statewide Open
Space Zoning (Cal, Stats. 1970, Ch. 1590)

The 1970 Final Report of the Joint Commitiee on QOpen Space, condensed to
simplest terms, recommends a coordimated statewide program of zoning to pre-
serve open space coupled with a grant of tax preference to lands within open
space zones as established. The legislature has enacted provisions which par-
tially effectuate the Jeint Committee's recommendaticn but which fall short at
the cruclal pointe of statewise coordination and tax preference.20

The 1970 legislation amends the Ponlng Iaw to require, inter alia, that
all local zoning plans contain an open space element and an "action plan"
setting forth steps to be taken in preserving open space according to the
loecal plan. Local plans are to be submitted to approprizte local coordinat-
ing and reviewing bodies and to neighboring localities for purposes of infor-
mation and comment (no provision is made for a recommended independent state

coordinating agency). The grant of police power authority underlying these
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provisions is very broad and raises substantial constitutional guestions.

That the lLegislature was aware of pertinent conztitutional limitations is
demonstrated by a provisc to the legislation which forbids use of the authority
conferred in such & way as to take or damage property without just compensa-
tion.21 See Exhibit IT (yellow), a discussion of constitutional limitations
of zoning for copen space.

Although the ILegislature did not asmend the tax code to provide tax pre-
ference to restrictively zoned lands and did not amend the Zoning law to create
an independent statewlde coordinating body--as roted, both measures recommended
by the Joint Committee--, those steps were not, in practical effect, rejected
and are loglcally the next steps to be taken. The enacted legislation is not
otherwise likely 0 greatly aid the Iegislature's frequently stated purpose
to preserve open space.22 The Joint Committee took pains to point out that
zoning 1s impermanent unless there is relief lrom tax prescures on restrictively
zoned land. It was alsc carefully made clear that the open space problem is in
large measure due to lack of statewidle, coordinated planning and that statewide
coordination of open space zoning is imperative.23 Although it is nowhere
directly stated in the Joint Commititee's Final Report, the discussion therein
of constitutional limitations on open space zoning implies--and it has heen
clearly suggested elsewhere--that the question of unconstitutional teking or
damaging of property is exacerbated in open space zoning vwhere tax preference

iz not granted to restrictively zoned lands.
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FOOTNOTES

1. Govt. Code §§ 35009, 35009.1.
2. Govt. Code §§ 6950-695k, 51200-5125k, 51281-51295,

3. Rev. & Tax. Code §§ 413, 421-429. The tax measures are discussed in

Comments, 19 Hastings L. J. 421 {1968); 42 So. Cal. L. Rev. 59 (1969).
-Lh Cal. Stats. 19701 Ch. 1590‘

5. See, e.g., Comment, 19 Hastings L. J. 421 (1968); Snyder, A New Program for

Iand Use Stabilization: The California Iand Conservation Act of 1965, 42

1and Fcon. 29 {1966).

6. BSee 12 Stan. L. Rev. 638, 640-641. As of 1960, 50,000 acres of prime Santa
Clara farm land had been “greenbelted.” Annexation attempts by Santa Clara

cities have resulted in floods of requests to have farm lands "greenbelted.”

T+ Enforceability of restriction is the msjor prereguisite for tax preference

under Cal. Const., Art. XXVIII. '

8. For discusslon of the California law and similar plans, some of which have

been enacted into law in other states, see generally Eveleth, An Appraisal

of Technigues to Preserve Open Space, 9 Vill. L. Rev. 559 (196Lk); Moore,

The Acquisition and Preservation of Open lands, 23 Wash. & Lee L. Rev.
274 (1966).

9. See, e.g., Comment, 8 Harv. J. Leg. 158 (l§70), .2 at 158: "Cal. Gov't
Code §§ 6950-6954 . . . [are] rarely used because of the high cost of
acquiring such interests." (The text accompanying this note seems to
assume--incorrectly--that Govt. Code §§ 6950-6954 are eminent domain

measures. )
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10. 8See generally Rogers, Pinancing Park and Open Space Projects, in Herring,

Open Space and the Law, Institute of Covernmental Studies {1965).

11. "The HNational Park Service has héd substantial experience with scenic
easements covering some 7,500 acres acguired along several parkways in
Virginia, Tennessee and other Southern states. While there has been
seant litigation, the service bae experdenced ccnsiderable difficulty
in enforcing the restrictions. The courts are reluctant to issue
injunctions prior to actual viclation of the restrictions, and damages
are not only difficult to ascertein but are insufficient relief (as
where trees are cut)}. There have been frequent misunderstandings be-
tween the govermment and landowners as to the meaning of the restric-
tions, and even as to the existence of the easement where the restricted
land was bought without actual notice. As a result, many property
owners have been willing to exchange a portion of their land in fee
for the extingulshment of the scenic easement on the remainder. 'The
Service, faced with such difficulties, has discontinued the acquisition
of scenic easements." 9 Vill. L. Rev. 559, 567 (196k), citing H.R. Rep.

No. 273, 87th Cong., 1lst Sess. (1961){footnotes ocmitted).

12. See, e.g., Krasnowieckl & Paul, The Preservation of Open Space in Metro-

politan Areas, 110 U. Pa. L. Rev. 179, 180 (1961).

13. See generally, 19 Hastings L. J. 421 (1968).

1k. Govt. Code § 51252,



15.

16.

17.

18.

19.

20.

21.

22,

23.

Covt. Code § 51283. And see the discussion of such "poll-back" provisions
in similar laws of other states, in 8 Harv. J. leg. 158, 161 (1970).
(The Harv. J. Leg. piece incorrectly computes the California cancella-

tion penalty at 1/2 the cash value of the land.)
Govt. Code §§ 51050-51065.
Joint Committee on Open Space, Final Report at 27 (Feb. 1970).

Id.

——

Rev. & Tax. Code §§ 421-429. The legislation sets forth objective stand-
ards for determining when land is restricted for the foreseeable future,
specifies methods and rates for capitalization of income of restricted
lands, and makes applicable to "scenic restrictions” the provisions for
duration, renewsl, and cancelletion of contracts under the land Conserva-

tion Act.

See Govt. Code §§ 65302, 65303, 65305, 65306, 65400, 65401, 65451, 65506,
65553, 65560-65568, 65850, 65910-65912.

See Qovt. Code § 65912.

See, e.g., the sanguine statements contained in Govt. Code §§ 65561-65562.

Although the Legislature did not enact the Joint Committee's proposals

for a state coordinating agency, the need for statewide coordination

was recognized. See Govt. Code § 65561(d).
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EXHIBIT II

CONSTITUTIONAL LIMITATIONS ON POLICE POWER ACQUISITIONS OF OPEN SPACE

E. Craig Smay

The recommendations which led to the new California open space zoning
legislation were based on the propesition that California courts take a
liberal view of the limits of the police power and will probably sustain
open space zonlng of a significant amount of land threatened by development
throughout the state.} The probable accuracy of that underlying assumption
can be illustrated by reference to the two general questions commonly referred
to in cases testing the validity of zoning ordinances: (1) Is the ordinance

calculated to promote the public welfaret (2) Is the ordinance reasonable?®

California courts hold that <the first of these questions is legislative and
not the basis for review unless support for the legislative determination is
wholly lacking.3 The second question underlies the two rules, frequently
stated in other jurisdictions, that a restriction which prevents a "reason-
ably profitable” use of proéerty is confisecatory and an invalid attempt to
substitute zoning for condemmation,J+ and that the police power may not be
used to force a landowner to provide for a public need be did not create.5
California courts, however, have for some time refused to recognize an auto-
matic connection between severe reduction in value and condemnation. The
rule in California is that private fipancial loss, however great, 1s not
alone a sufficient ground for declaring a zonlng ordinance invalid.6 Further,
Californis courts in a serles of recent cases have permitted local govern-
ments to demand a dedlcation of private property tc public use in exchange

for official sanctions (building permits, zoning variences, and the like} of

-1-



seemingly innocuous uses, and this though the landowner in question did not
cause the public need for which his property was taken.7 The California
courts have developed a characteristic balance of public need against private
cost in determining the validity of exercises of the pollce power. With
regard to zoning, 1t may be said that the greater the public need, the greater
may be the reduction in land values imposed upon private owners.

In California, ailmost the entire content of the gquestion whether a zoning
ordinance is reasonable has been reduced to considerations of whether the
ordinance 1s discriminatory:9

Rights in property have been defined and protected by courts only to

the extent that such rights and protections are consistent with social,

economic and political realities. How far regulation can go is .o

basically a political question. It is safe to prediet that California

courts will only intervene in cases of clear discrimination--either
because similarly situated ownere are being treated unequally, or where
demonstrable costs are imposed on just a few landowpers while others,
quite similarly situsted, are tangibly benéfitted by the regulation.

California courts have sustalned regulation of privete land to the lowest
common denominator of profitable use where that serves a public interest in
maintaining an area in 1ts existing state,lO and have recognized the validity
as one among other grounds for sustaining a restriction against development
the fact that the land in question was an important natural rescurce.ll Thus
it appears that the chief impediment to open space zoning will be the generic
situation Professor Heyman notes "where demonstrable costs are imposed on just
a few landowners while others, quite similarly situated, are tangibly benefited
by the regulation.” That situation is likely to be . frequent if open space
zoning is vigorously used to halt development of dwindling open space:;: where
development focuses on an area of land, to zone part of that land to open
gpace uses plainly involves demonstrable losses of development potential to
owpers of that land while demcnstrably increasing the value of the land not

zoned.
-1



3.

k.

5.

FOOTNOTES
See Joint Committee on Open Space, Final Report {1970); Bowden, Article

XXVIII - Opening the Door to Open Space Control, 1 Pac. L. J. 461 (1970).

See generslly Heyman, Open Space and the Police Power, in Herring, Open

Space and the law, Institute of Governmental Studies {1965).

E.g., Lockard v. City of ILos Angeles, 33 Cal.2d 453, 202 P.2d8 38 (1949);

McCarthy v. Clty of Maphattan Beach, 41 Cal.2d 879, 264 P.2d 932 (1953).
See Bowden, suprs note 1, at 479.

E.g., Morris County land Improvement Co. v. Township of Parsippany-Troy
Hills, 49 N.J. 539, 193 A.2d 232 (1963).

E.g., Zahn v. Bd. of Pub. Wks., 195 Cal. 497, 234 p. 388 (1925); wilkins
v. City of San Bernardino, 29 Cal.2d 332, 175 P.2d 542 (1946); Joknston
v. City of Claremont, 49 Cal.2d 826, 323 P.2d 71 (1958); Bamer v. Town

of Ross, 59 Cal.2d 776, 382 P.2d 375, 31 C=zl. Rptr. 335 (1962).

Southern Pac., Co. v. City of Los Angeles, 242 Cal. App.2d 38, 51 Cal.

Rptr. 197(1966), appeal dismissed, 385 U.S. 647 (1967); Ayer v. City
Council of Los Angeles, 34.Cal.”2d 31, 207:P.2d 1 (1949); ‘Bringle v.

Ecaxd of Supervieors, S4 Cal.2d 86, 351 P.2d 765 {1960); €ity of Buena
Park v. Boyar, 186 Cal. App.2d 61, 8 C(Cal. Rptr. 674 {1960). But see
Mid-Way Cabinet v. San Joaquin, 257 Cal. App.2d 181, 65 Cal. Rptr.

37 (1967), invalidating a regulation on essentially the same facts as

in Ayer and Bringle, the court finding no connection beiween landowner's

activities and the public need for which his land wvas sought to be

taken. In Southern Pac., the court said:

-1-



{Tlhe exercise of police power in traffic regulstion cases is
simply a riek the property owner assumes when he lives in a
modern socliety under modern traffic conditlons . . . and particu-
larly when he lives in the metropolitan area of Los Angeles.

[242 Cal. App.2d 38, 46-47.]

8. ©See Heyman, supra rote 2; Bowden, supra note 1.

9. Heyman, Planning and the Constitution: The Great "Property Righte" Fallacy,

Cry California, 31, 33 (Summer, 1968).

10. Consclidated Rock Co. v. City of los Angeles, 57 Cal.2d 515, 370 pP.24

342, 20 Cel. Rptr. 638(1962), appeal dismissed, 371 U.S. 36 (1962), in

which land potentially very valuable for sand and gravel production was
restricted to such uses as chicken farming in order to prevent spoliation

of an arez as a haven for sufferers from respiratory diseases.

11. McCarthy v. Clty of Manhettan Beach, 41 Cal.2d 879, 264 P.2d 932 (1953).
The case should not be taken as a blanket approval of exclusive recrea=-
tional zoning. See the discussion of the case in Heyman, supra note 2,
and see Roney v. Board of Supervisors, 138 Cal. App.2d 7h0, 292 P.2d
529 {19%6), where claimed "exclusive industrial zoning" was upheld on
the ground thst zoning to exclude "higher" {residential) uses in favor
or "lover" (industrial) uses is not objectionsble when some public

purpoee is served.
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ADVISORY COMMISSIOR ON INTERGUVERNMENTAL RELATTIONS
1970 CUMULATIVE STATE LEGISLATIVE PROGRAM

Memo 71-27  EEHIBIT III
88-30.00

SECURING AND PRESERVING “OPEN SPACE”

Legitlation is suggested 1o states which would (a) provide for acquisition by the states of interests o
tights in real property which could include, among other interests or rights, conservation easements designed
to remove from urban development key tracts of land in and azound existing and potential metropolitan
zreas and (b} authorize local units of government 1o scquire interest or rights in real property within exist-
ing metropolitan areas for the purpose of preserving appropriate open areas and spaces within the pattem
of metropolitan development.

It is widety recognized that, for economic, conservation, health, and recreational purposes, adequate
amounts of open land need to bé retained within metropolitan aress as the spread of population reaches
ever outward from the central city. In some instances, acquisition and preservation of open land areas
could be justified on the basis of watershed protection alons: many of the areas most likely to be selected
for preservation would be stream valleys; the protection of some of these valieys from intensive urban de-
velopment is esseatial from the standpoint of drainage, flood control, and wates supply. The need for ade-
quate amounts of open land for parks and recreational purposes is also obvious: Finally, provision of ade-
quate open space within the generaf pattern of metropolitan development helps to prevent the spread of
ushan blight and deterioration. All of these are compeling economic and social reasons for sppropriate
steps by warious levels of government to acquire and peeserve open land.

The states should equip themseives to take postitive sction in the form of direct acquitition of land
or property rights by the state itself, especially in (a) the emerging and future areas of urban development
and (b) those emergency stituations within existing metropolitan areas where, for one reason or another,
local governments cannot o will not take the nscessary action. Also recommended is the snactment of
state legishition authorizing {where such authority does not now exist) such action by local governments.
Additionally, zoning powers can be employed in a variety of ways to schieve some of the objectives cited
above. Envisaged in these proposals is not only outright acquisition of land but also the acquistiion of in-
terests lons than the fee which will serve the purpose of preserving the openness and undeveloped character

of appropriate tracts of land. By the acquisition of easements, development rights and other types of interests

in reat property less than the fee land can coatinug to be used for agricultural and other norurban purposes
but protected against subdivision and other types of urban deveiopment. This type of direct approach is

‘often mare effective and subject to Jess difficuity than are various tax incentive plans designed to encourage -

ownens of farmland 1o withhold cheir Iand froe real estate developers and mubdividers.
mwmﬁw&hmﬂmiﬁmm b&diutowqmmrulptomynun}rm-

terests or rights in real property that would provide a mewns for the prescrvation ot provision of permanent '

w*pmlmdmmduignmmlpmpmymwhﬁimeymnmmmfmmnmhndmm i
public bodies would also be authorized to accept and utilize federal assistance for their permanent open- J,
space land programs. The suggested legistation hay been prepared by the State and Local Relations Division,
Office of General Counsel, Housing and Home Finance Agency, Washington, D. C., to assist state and local
officials. ]tc.mbcuseduapanmmdnfungmtehg:ﬂamnwrmkcsmtmandpubhcbodmehgible e |
ﬁxfed«dmmderthefedemlopmwlmdpmgmn. 4

The term “open-space land™ is defined to mean land which is provided or preserved for (1) park or
recreational purposes, {2) conservation of land or other natursl resources, (3) historic or scenic purposes,
or (4) assisting in the shaping of the character, direction, and timing of community development.

The use of real property for permanent open-space land is required to conform to comprehensive
planning being actively carried on for the urban ares in which the property is located. The term “compre-
hensive planning” would be defined to include the requirements in the federal law 10'make 3 public body

‘eligible for grants. These sre (1) preparation of long-range genéral physical plans for the development of the

-1-
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urban area in which the open-space land is located, (Z) programing and financing plans for capital improve-
ments for the area, (3) coordination of planning in the ares, and (4) preparation of regulatory and adminis-
trative measures in support of the comprehensive planning. A secticn is included in the bil authorizing com-
prehensive planning for urban areas and the establishment of planning commissions for this purpose. This
section would not be needed in states that have zdequate plansning laws.

The provisions of the draft bill are broad enougn to authorize acquisition and desagnatum of real prop-
erty which has been developed, and its clearanca by the public body for use as permanent open-space tand.
This provision is broader than the present federz! rpen-space law since federal grants cannot be given under
that law to assist acquisition and ¢lemance of completely developed pmperty However, some localities may
desire this authority in order to provide oper space in ceatral cities or other places where there is 2 need for
more open-space lsnd.

The bill prohibits conversion: or diversicn of reai property from present or proposed open-space land
use unless equivalent open-space kand is substituted within cre year for that converted or divested.

Where title to Jand is retained by the owner subject Lo ar easement or other interest of a public body
under the proposed legislation, tax assessments would tzke into consideration the change in the market
value of the property resulting from the easement or other interest of the public body.

A public body is given for the purposes of the act the power to use eminent donmin, to berrow funds,
to accept federal financial assistance, and to maintain and manage the property. it would also be authorized
to act jointly with other public bodies to accomish the purposes of the act. Public bodies that have taxing
powers and authority to issue ggnm.i obligations oou'd use those powers for open-space land.

This draft is silent on several questions of state poh'cy in relations with their subdivisions. I is sug-
gested that in considering this draft, tates will wani to determine whether any additional provisions should
be added dealing with state approvals, review of local grant applications, and related matters.

Supgeaied Leghiation

[ Title should conform 1o 2aate reqarenenss. The foliowing is a suggestion:
“Any act to provide jor the goguisitizn ind desizration of real property by
the state, countiss, and rourdsipalities® for vse as permaﬂem open-dpace

. lndY-

{Be l‘! enacted, ete. }

Section 1. Short Title. This act shall be known and may be cited as the “Open-Space Land Act.”
Section 2. Findings and Furposes. The legistature finds that the rapid growth and spread of urban
development are creating critical problems of servics and finance for the state and jocsl governments;

i

2

3

4 - that the present and future rapid population growth in wrban areas is creating severe problems of urban
5 and suburban living; that the provision and preservaticn of permanent open-space land are necessary

& to help curb urban sprawl, to prevent the spread of urban blight and deterioration, to encourage and

7

asaist more economic and desirable urban development, 1o hetp provids or preserve necessary park,

ip any specific public bodies, such as park authoritics, or certain districts, are included in the definition of *'public
body™ in section § {2} and in that manner authorized to carry out the purposes of the bill, approptiate reference 1o the
public bodies should be inserted in the titls at this point v

~2-
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recreational, historic and scenic areas, and to conserve land and other natural resources; that the
aoquisitjoﬁ or designation of interests and rights in real pmpérty by public bodies to provide or pre-
serve permanent open-space land i3 essentinl to the solution of these problems, the accomplnhment
of these purposes, and the health and welfare of the citizens of the state; and that the exercise of
authority to acquire or designate interesis and rights in real property to provide or preserve perma-
nent open-gpace tand and the expenditure of public funds for these purpases would be for a public
purpose. ' '

Pursuant to these findings, the legislature states that the purposes of this act are to authorize
and enable public bodies to provide and preserve permanent open-space land in urhan areas in order
10 assist in the solution of the problems and the sttainment of the ob_;cctwes sta;ted in its findings.

Section 3. Definitions. The following terms whenever used or refemred to in this act shall have
the following mesnings unlets a different meaning is clearly indicated ﬁy the context:

(3) “Public body" means{  }} |

(b) “Urban area” meant any area which is urban in character, including surrounding areas
which form an sconomic end socially relsted region, taking into consideration such factors as present
and future population trends and patterns of urban growth, location of transportation facilities and
systems, and distribution of industrial, commercial, rmdmtul, governmental, institutional, and other
activities. '

{e¢) “Open-space land” means any land in an urban area which is provided or preserved for (1)
park of recreational purpases, (2) conservation of land or other natural resources, (3} historic or scenic
purposes, or (4) assisting in the shiping of the character, direction, and timing of community devel-
opment. '

(8) “Comprehensive planning™ means. planning for development of an urban area and shall in-
clude: (1) preparation, as a guide for long-range development, of general physical plans with respect
to the pattern and intensity of land use and the provision of public facilities, including transportation
facilities, together with long-range fiscal plans for such development;{2) programing and financing
plans for cai:ital improvements; (3) coondination of all related plans and planned activities at both
the iptragovernmental and intergovernmental levels; and {4) preparation of regulatory and adminis-
trative measuses in supporiing of the foregaing. _

Section 4. Acquisition and Preservation of Real Property for Use as Permanent Open-Space
Land. To carry oul the puzposes of this act, any public body may {1} acquire by purchase, gift,

! Public body™ can be defined a3 desired by the proponents of the bill to include any or all of the following: the

state, counties, cities, towns, or other municipalities, nd any other public bodies they wish to specify, such as park author-
ities, or other specific authoritiet or districts, If any specified public body { other than the state or cities, towns or other
municipatities) included in the definition has, under another law, taxing powers or other financing powers that could be
used for the purposes of oper-space land a subsection (¢} should be added to section 5 to suthorize that public body to

use those powers for the purposes of this act.

r
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devise, bequest, condemnation, grant, or otherwise title to or any interests or rights in real property
that will provide & means for the preservation or provision of permanent open-space land and

{2) designate any real property in which it has an interest to be retained and used for the preservation
and provision of permanent open-space land. The use of the real property for permanent open-space
land shall conform to comprehenswe planning being xct meiy carried on for the usban area in which
the property is located.

Section 5. Conversion-ond Conveyances. (2) No open-space land, the title to; or interest or
right in which has been acquired under this act or which has been designated as open-space land under
the authority of this act shall be convened or diverted from open-gpace land use unless the conversion
or diversion Is determined by the public body to be (1) essential to the orderly development and
growth of the urban area, and (2) in accordance with the pr'bg:am of comprehensive planning for the
urban area in effect at the time of conversion or diversion. Other real property of at least equal fair
market value and of as nearly as feasible equivalent usefulness and location for use as permanent open-
space land shali be substituted within a reasonable period not exceeding one yeé':r' for any real prop-

~ erty converted or diverted from open-space land nse. The public body shall assure that the property

substituted will be subject to the provisions of this act. :

(b) A public body may convey or lease any real property it has acquired or which has been
designated for the purposes of this dct. The conveyance or lease shall be subject to contractual ar-
rangements thet will preserve the properly &5 open-space land, unlezs the property is to be converted
or diverted from open-space 1and use in socordance with the provigions of subject {a) of this
section.

Section 6. Exercise of Eminent Domain. For the purpose of this act, any public body may
exercise the power of eminent domain in the yoanner provided in { ] and acts amendatory or
supptemental to thost provisions. No reat property belonging to the United States, the state, oz any
political subdivition of the state may be acquired without the consent of the respective governing
bady. '

Section 7. General Powers. (a) A public body shall have ali the powers necessary or convenient
to carry out the purposes and provisions of this act, incinding the following powers in addition to :
others granted by this act:

(1) to borrow funy_lé and make expenditures necessary to carry out the purpose of this act; 7
(?) to advance or :‘a_ccapt advances of public funds;
€3) to apply forand accept and utilize grants and any other assistance from the federal

government and any other public or private sources, to give such security as may be required and to

" enter into and carry out coniracts or agreements in connection with the assistance, and to include in

any contract for assistance from the federal government such conditions imposed pursuant tc federal

—4 .
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Jaws as the public body may deern reasonable and appropriai,; and which are not inconsistent with the
purposes of this act; l

{4) to make and execute contracts and other instrumenis necessary or convenient to the
exercise of its powers under this act; '

(5} in connection with the real propesty acquired or designated for the purposes of this
act, to provide or 10 arrange or contract for the provision, construction, maintenance, operation, or
repair by any person or agency, public or ptivate, of services, privileges, works, streets, roads, public
utilities or other facilities or structures thet may be necessry to the pr-ovixion, pres?rvaﬁun, mainte-
nance and manaQement of the property as open-space land, 7

{6) to insure o provide for the insurance of any reui or personal property or operations
of the public body agains-t any risks or hazards, including the power to pay premiums on the insurance;

(7) to demolish or dispose of any structures or facilities which may be detrimental to or
inconaistent with the use of real property as open-space iand; and

(8) to exercise any or all of its functions and powé-rs under this act-jointly 41 coopera-
tively with public bodies of one or more states, if they sre 50 authorized by state law, and with one
of more public bodies of this state, and to enter into agreements for joint or cooperative action.

{b) For the purposes of this act, the state, or a city, town, other nmr'dcipality, ©f COURty may:

(1) sppropriate funds; .

(2) levy taxes and assessments;

{3) issue and sell its general obligation bonds in the manner and within the linitations
prescribed by the applicable laws of ihe state; and ‘

. {4} exercise its powers under thig.act through a board or commission, or through such
office or officers as its governing body by resclution determines, or as the governor determines in the
case of the state, - .

Secrion 8, 'Planning for the Urban drea.’ The state, counties, cities, towns, of other munici-
palities in an vrban area, acting jointly or in cooperation, are authorized to perform comprehensive
planning for the urban arez and to esiablish and maintain 2 planning commission for this purpose and
related planning activities. Funds may be appropriaied and made svailabie for the comprehensive
planning, and financia) or other assistance from the federal gﬂﬁfemment and any other public or pri-
vate sources may be accepted and utilizes for the planning. .

Section 9. Taxation of Gpen-Space Land. Where an interest in real property less than the fee
is held by a public body for the purposes of this act, assessments made on the property for taxation
shall reflect any change in the market value of the property which may result from the interest held

LThis section is not necessary if the planning taws of the state provide adequate authority,
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by the public body. The value of the interest held by the public body shall be exempt from property
taxation to the same extent as other property cwned by the public body.

Section 10. Separability; Act Controlling. Notwithstanding any other evidence of legislative
intent, it is hereb;;r declared 1o be the controliing i2gislative intent that if any provision of this act or
the application theieof to any person or citcumsiances i held iavalid, the remainder of the act and
the application of suci provision to persons cr circumnstancas othe: than those as 1o which it is held
invalid, shall not be affected therzby. )

Insofar as the provisions of this act are inconsistent with the p'rovisions of ény other law, the
provisions of this act shall be ::on:rol]jng. The powers conferred by this act shall be in addition and

suppiemental to the powers conferved by any other law.
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STATUTCRY AUPKORITY OF REGIONAL PARK DISTRICT TO ACQUIRE OFSN SPACE

§ 5540, Powers; acguisltion, lease ar coaveyanze of property; corsent of volers

It may take by grant, apprepriation, purchase, gift, devise, condemupaticn, or lease,
and may hold, use, enjoy, and legse or dispose of rcal and personsl property of every
king, snd rights in rcal and personal property, withla or witheut the district, neces-
aary to the full exercise of its powers.

A dlstriet may not validly econvey eny interest in any veal property scteslly dedi-
cated and used for perk purposes without the cousent of a majority of the voters of
the district voting at & special vlection called by the board and held for that purpose.
Consenit need not first be abtalned for a lease of any real property for & perlod pot
exceeding * * ¥ 25 years; and cohsent need not first be obtained for a transfer
of any real property y if the Legislature by concurrent resolution suthorizes a frans-
fer after a resolutlon of {ntentlon has been adopted by at Ieast a two-thirds vobe
of the board of dlrectors of the district, specifically describing the property b0 be
conveyed. (A8 amended Stats.1957, ¢ 51, p. €14, § 3; Stats.1963, . 1117, p. 2686,
§8)

mim Amandment. Substituted 25 years lor
YEREN

4 5541. Pawers; parks, pleygrounds, goH coursss, and boulevards; restrictisse
ia case of munlclpality or county

A& gistriet mey plan, adopt, lay out, plunt, develop, and otherwise improve, ex-
tend, control,. operate, and melntain a system of public parks, playgreunds, goif
coursen, béaches, irsils, naturel arcas, ecclogical and epen spacce preserves, park-
ways, scenle drives, boulevards, aod other facilities for public recreation, for the
use and enjoyment of all the lnhabitants of the district, and it may select, desiy-
nate, &and aegnire land, or rights In land, within or without the district, to be
used and appropriated for such purposes. It mey cause goch tralls, parkways,

scenle drives, and bonlevards to be opened, altered, widened, exteoded, graded or
regraded, paved or repaved, .planted or replanted, repaired, and otherwise im-
proved, may conduct programa &nd classes o outdoor selence education snd com-
servation education, and may do il other things nevessary or convenlent to carry
out the purpeses of this article.

The board of directors of a district shall not interfere with control of any of
the foregolng or other public property, that are existing, owned. or controlled by
a4 munlelpality or county In the district, except with the consent of the governing
body of the munlclpality, or of the county if the same is ln unlneorporated territory,
and apon mich terms g8 may be mutunally agreed upon between the board of diree-
tora of the district and the governing body.

{Amended by StatalPd, ¢ 1137, n 2386, § 6.5; smmm . 2087, p. 4316. § T
Stats 1070, ¢, 837, p. —, § 1) .
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CITIES AMD COUNTIES #+ FPONIRS WINd RESIECT T0 BFEN SPACR PRESERVATION

§ 53072 Wlssaedia of pRu Fomaivid te Hu fruleled

The general plen sholl censisi of g staferent of govelnnment palicies ang shall in-
chivle 6 diegeam or ¢z opame Bod ert petimy {orth objectiven principles, standards,
and plan pronosals  Tie nien sha¥l nclud» the fellooing elemarte:

(a) A land use clement which desigreses the propoied gemeral distributien and
general location and extent of the uses of the land for housing, Lusiness, industry,
apen. kpace. fncluding ageienlturn, matursl “essavces, recrestlon, and enjoyment of
seenly beauaty, aducatien, public bnlldings and gronads, soli? and Hguid waste dis-
posal facilities, and othoer cetegories of public end private uses of larnd. The land
use elemert chall Inchode ¢ aoatement of 30 standarcs of popalation density and
bulidIng intenslty peeorwiondrd for the varicus dlstrlets and ether territory covered
by the plan, The lard use elmpeot sh:dl elss Ideatify areas covered by the plan
which are suhjact te Moeoding and shull be reviewed annually with respect to such
areas.

(b A elrovlation clewment coseliiing of the praeral location and extent of existing
and propesed mejor thoroughfarcs, transportation routos, terminals, and other local
publie ptilitizs aud facilittes, rll correlated with the landg use element of the plan.

(e} £ houddrg 2lement condisting of stawvdands and plans for the Improvement of
bousing and for proviston of mdeguate sites for howzing. Thiw element of the plan
shell endearor to malke glcguate prevision for the houslng weeds of all economic
pegmoents of the community,

{d) A conserention element for the conservetion, developicent, and utllization of
noturs] reggorces incluging water sud ks bydraulic fonee, fororts, sells, rivers and
other watera, karboers, fishepriss, wildlife, minerals, and other natnral resources.
That portion of the conperretion clemen. lecluding waters shall be developed In co-
ordination with ey courlty wide water zgeney and with a2l district and city agen-
cles which bave Geveloped, servod, controlled or comserved water for &Ny purpoge
for the csunty or ity for whick the plan iz npepared. he conzervition element may
|8y cover:

(1) The vedamutios of Iand and wraters,

{2) Flood enmt= )

{3} Erevention erd eontedi f tha polintlon of strearas and otber waters

{4) Pepulation ¢ tha uet of Jard in shreana coacrals and ofher 2reas requlred for
the pocomplishment of the consersatisn pisn

. 5} Preventlon, contrel, and cortection of the erudon ct sofls, hoashes, and shores.

(8 Protection of waterehods.

1Ty The ention, guantity and quality of the vock, mnd cnd gaavel ressubces.

) A doen soace alvment sa prnvided In Artlels 10 (oounrzapsing with Seetlon
€5350) of this chapter,

(Aomended by State 350, o 1637, oL €035, § 4; E*ﬂtmmf-? [ k‘i, B AETE § 4, Oopate-

tlve Joly 1, 1960 ; Stut&l%&, c {42, p. 160, §1; Bt 1?7, e 85 b — $1; Stats,

137.2 e Tt p — 1 1; Btainl9, ¢ 1738 p. -—, 4 3; Suain2LT0, & 1680, D —,
- §18)




ARTICLE 10. ADMINISTRATION OF SPECIFIC PLANS AND REGULATIONS

Boe. ‘
85353 Opet space lands; roference of propogal to planning egency for report; re-
port to legislatares (Iew).

§ 85553 um space lands; referance of proposal to pinulnl agency for raport;
rapert 1o feglalature
" No street shall be improved, no zewers or connectione or other improvements shail
be lald or public huilding or works Including schoo] buildings comstructed within
any tersitory for which the leglsiative body has sdopted a specific plan reguisting
the use of cpen-space lend untll the matier has been referred to the planning sgency
for a report a8 to conformlty with such specific plan, a copy of the report has
been filed with the leglslative bxndy, and a finding made by the legislative body that
the proposed improvement, conhnection or conatruction 1s in ‘conformity with the
specific plan. Buch report shall be submitted tc the legislative body within forty
{40) daya after the matter was referred to the planning agency. The requirements
of this section ahall not apply in the case of a street which was accepted, opened,
or had otherwise received the legal statue of a public street prior to the adoption -
of the specific plan
{Added by Btatsl070, ¢ 150, p. —, § 14)

ARTICLE 185 OPEN-BPACE LANDS [(NEW]

65580. Definitions

a5bed. Legialative finding and declaration. : e
65562, Intent of legislatore,

85563. Freparation and adoption of doral plen.

65584, . Actlon program,

. GAb65. Blank.

658568, Consistency of action with loeal plan.

63587, Combstency of proposed construction, aubdivislon or ordimance with lou.l
: plan
. 86568, Partial invalldity.

Artiele 10.5 edded by Stats 1970, o 1590, p, —, § 15,
§ 65580. Dafinltlons

As used in this article and Article 4 (commencing with Sectlon 85910) of Chapter
4, Title 7, unless otherwise apparent from the context, the following deflnitions
shall apply:

(a} “Agricultural land” means land actively used for the purpose of producing an
sgricultural commedlty for commercirl purposes. Land may be considered to be
“actively used” notwithstsnding the fact that in the course of good agricultursl
prectice It Ia permitted to e idle for a perlod up to one year.

{d) "Local open-space plan™ 1 the open-space element of a county or cltyr gen-

‘eral plan adopted by the bosnd ot councfl.

(e} “NWatural resource Jand” iz land deemed by the legislatlve body to possess or
encomperss natural resources, the use or recovery of which can best be realized by
restricting the use of the land es provided by thia chapter.

{3) “Open-zpace land™ lz any parcel ot aren of land or water which is essentially
unlmproved and devoted to an open space usc 48 herein defined, and which 1s desig-
nated om & local, reglonal er state apen-space plan as aey of the followlng:

(1) Natural resource land, as defined hereln

{2) Agricultursl) land, as defined herein

{3} Recreation land, as detined berein

(#) Soenie land, gs defined hereln

{8 Watershed or ground water recharge land, as defined hereln
(8) Wildlife habitat, as defined herein.

{e) “Open-space use” means the ase of land for (1) publle recreation, (2) enjoy-
ment of scenic beauty, (3) conservation or nse of naturel resources, or {4} production
of food or fiber.

}
[~



{0y “Recreationel Iand” s any areﬁ of land or water designated on the state, or
eny reglonal or local open-space plan as open-space land and which is actively ased
for recrestion purposes and open to the publle for such purposes with or without
cherge. '

{g) Scenic land is land designated on the local open-spiee plan, &8 open-space
iand which possegses outstanding scepic quslitles worthy of preservation.

{h) “Watershed or ground water recharge land” 1s land designated on the state or
any reglonal or loral open-zpace plan 38 open-space land which is important to the
etate in order to malntain the quantity and quelity of water necessary o the people.
of the state or any part thereof. )

() “Wildtife habitat"” is any land or water ares designated on the state or any
végional or locs! open-space plan as open-space land which 18 unusually valunable or
pecessary to the preservation or enhencement of the wildlife resources of the state.
{Added by Stats 1870, ¢ 1590, p. — § 15

Library References
W und Phranes (Ferm.Ed.}

§ 6558). Legisiative finding and declaration

The Legistature finds and declares as followa: _

(a) That the preservation of open-space land, ay deflned in thie article, is neces
gary not only for the malntenance of the economy of the state, but slso for the as-
surance of the continued svallabllity of lend for the preduction of food and fiber,
for the enjoyment of scenie beauty, for recreation and for the use of natural re-
SOUTTES.

(b} Thet dlacouraging premature and unnecessary conversica of open-space land to
urban uses Is a matter of publle Interest and will be of benefit to arban dwellers
because (t will discourage noncontiguous development patterns which pnnecesssrily-
increase the conts of community services to community residenta.

{c} That the aptlcipared incregse in the pepulation of the state demands that
citiew, counties, and the state st the exrllest possible date make definjte plans for
the preservation of valuable open-space land and teke positive action to carry out
such plans by the adoptlon and strict administration of laws, ordinances, rules snd
regulations #s auvthorized by this chapter or by other appropriete methods.

{d) That in order to assure that the Interests of all fts peoble are met In the order
iy growth and development of the state and the proservation and conservation. of
its resources, it is necessery to provide for the development by the state, regional
agencies, countles and eitieg, including charter citles, of statewide coordinated plans
for the conservation and preservation of open-space lands.

te) That for these rensors this article ix necessary for the pretotion of the gen-
eral welfare apd for the protection of the puhiic Interest in open-space lapd.
{Added by Stats.1970, c. 1590, p. ———, § 15}

& 65552. Tatent of iegintaturs

It iz the intenr of the Legiglature in cnacting rhis article: .

{a) To assure that chtics and counties recognize that oper-space land is a limited
&nd valugble resource which must be consvrved wherever possible,

T

{1 To assure that cvery city and county will prepare and _carry out open:p&eo
plans which, along with state and regional OpeR-spAce plans, will z_accomplish the gb-
joctives of A compreheustve open-space program, .
{Added by Stats. 1870, ¢ 139G, p. —, § 35

§ 65563 Prepzration sad adopticn of Jecal plan

Every city and esunty shall, by June 30, 172, prepare and adopt a local open;
space plan for the comprehensive and lopg-range preservation and conservation ¢
open-space land within fts jurisdieiton,
(Added by Stats.1970, ¢ 1600, p. —, § 15

§ 65564, Action program ) nttne of epccific
Every local open-space plan shali contain &n action program conslating o

programs which the legislative body intends to pursne in Implementing its open-

Bpace plap. .

(Added by Htata. 1970, e 1580, P $ 15.)

§ 65585 Blank
§ G5568. Consisteney of acilen with inonl plan ot therel
inte Teln
Any actlon by a county or city by which opep-space land or ADY
is acguired or dleposed of or its use restricted or regulated, whether or oot pursuant
to this part, muat be conslstent with the local open-space plan.
{Added by Stats.1570, c. 1580, p. - § 15.)



§ §5567. Conslstangy of propesed construetion, subdivision or ordinance with focal
pign
No building permit may be iasued, no subdivision mep spproved, and he open-
gpace zoning ordizmnce adopied, uniess the proposed construction, subdivisiun or or-
dinance js conaistent with the locdl open-space plan.
{Added by Stats.1970, c. 1580, p. —, § 15.)

§ 65568, Partinl Invatidity

It any provieton of thia article or the application thereof to any person iz held
tovalid, the remainder of the article and ihe application of such proviaion to uther
persons shall not be ai‘ﬁecmd ther\ebjr

CHAPTER 4. ZONING REGULATIONS
Articls ' ' , ' Section
& Open-Space Zoming [New) ___ _____ .. . .. L.__... .. .55810

ARTICLE 1. GENERAL PROVISIONS

Law ne\riuw Commantaries
511 l?rzl' Varlgnces, (2888) 38 Bo.CalL.R.

§ 65000, Purposs

It iz the purpose of this chapter to provide for the adaption snd administration
of zonlng laws, ordinances, rules and regulations by countles and citiea, 43 well
a4 to lmplement such general plan &5 may be in effect in any such connty or city.
Except as provided io Article 4 {commencing with Section 65430} of thizs chapter,
the Legisleture deelares that iv enacting this chapter it Is its intention to provide
only a minimom of lmitation in order that counties and citles may etereise the -
maximum degree of control over local zonlag matters,
{Amended by Stats.1970, c. 1500, p. —, 3 10.)

ARTICLE 4. OPEN-SPACE ZONING [NEW]

Seo.

65610, Adoption of erdinance.

836511, Varlanees.

85812, Legislative finding and declarstlon.

Article § qddt‘d by State 7976, ¢ 1590, p. —, § 16.

§ 65910. Adoption of erdinance

Every city or county by January 1, 1973, shall adopt an open-space zoning ordl-
nanse eonsistont with o local ofen-spaee plan adoplod pursuant to Artiele 10.5 {eom-
menelng with Secting G3560) of Chiapter 3 of this title
(Added by Stats, 1970, ¢ 1580, p. — § 16 |

§ 65811, Variance:

Variances from the ferms of an open-space zoning ordinapce shall be granted
only when, because of special circumstances spplicable to the property, including
glze, shape, topography, Incation or surroundings, the strict appiication of the zon-
ing ordinance, deprives such property of privileges enjored by otb-er property in the
vicinlty and under identical soning classification.

Any variance granted shall be subjeet ko such cenditions as will assure that the
adjustment thereby authorized shal not constitute s grant of special privileges in-
conststent with the llmitations upon other properties In the vielnity and zege in
which such property 18 situated.

This section shall be Heerally and strictly interpreted and enforeed s0 as to pro-
tect the interest of the public in the orderly growth and development of citles and
counties and in the preservation and conservation of open-space lands.

(Added Ly Stats. 1970, c. 1000, p. —, § 16.)

§ 65812, Legisiative finding and declaratlon

The Legistature heroby finds and declares that this articie 1g not intended, and
shall not be consirued, as authorizlgg the city or the county to excreise its power
to sdopt, amend ot repeal an open-spaee zoning ordinance in & manner which will
teke or damage private property for public use without the payment of just com-
pensation thepefor, ‘This section Is non intended to increase or decrease the rights
of any owner of property under the Constitutionn of the State of California or of
the Urited States,
(Added by Stats.1970, ¢ 1500, p. — § 14)
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GEORGE H. MURPHY

Sacramento, California
October 24, 1969

Honorable John T. Knox
2114 State Capitol

Eminent Domain - #17885 Lo

Dear My, Knox:
UESTION

- May a city or county acquire open space lands
under the authority to acquire property by eminent domain
for use as public parks?

We have assumed, for the purposes of this
opinion, that by "open space" lands you mean lands having
the characteristics set forth in Section 6954 of the
Government Ceode.¥ ) .

QPINION

In our opinion a city or county may not
acquire open space lands under the authority to acquire
property by eminent domain for use as public parks.

¥ Toction 6934 of the Government Code reads as follows:

"6854. For the purposées of this chapter -
an 'open space' or.'open area' is any space or
area characterized by (1) great natural scenic
beauty or {(2) whose existing openness, natural
condition, or present state of use, if retained,
would enhance the present or potential value
of abutting or surrounding urban development,
or would maintain or enhance the conservation
of natural or scenic resources."
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ANALYSIS

The California Supreme Court, in the case of

People v. Superior Court of San Bernardino County (10
Cal. 2d 288, 295) stated:

"It is a well established legal principle
that although the power of eminent domain is
inherent in sovereigniy, nevertheless neither
the state itself nor any subsidiary thereof
may lawfully exercise such right in the absence
of precedent legislative authority so to do.”

A city or ccunty has no imherent power of eminent
domain and can exercise the power only when authorized to
do so by the Legislature (City & County of San Francisco
v. Ross, 44 Cal. 24 52, 39). .

The Code of Civil Procedure lists specific

public uses for which the power of eminent domain may

be exercised (Secs. 1238-1239.4, C.C.P.). Subdivision
{(3) of Secticn 1238, Code of Civil Procedure, authorizes
the condemnation of propertr for use as, among other
things, "public parks." A "park' has been defined as

“a piece of ground set apart and maintained for public
use, and laid out in such a way as to aftford pleasure to

the eye as well as opportunity for open air recreation’ *¥
(County of Los Angeles V. Dodge, 51 Cal. App. 49Z, 506).

In 1959, the Legislature enacted Chapter 12
{commencing with Sec. 65950) of Division 7 of Title 1 of
the Government Jode, which specifically authorizes cities
and counties to acquire '"the fee or.any lesser interest
or right in real property in order to pregerve ... open
spaces and areas for public use and enjoyment" (Sec,
6950, Gov. C.). Section 6954 (which is in Chapter 12),

set forth in full in a footnote on page 1 of this
opinion, defines "“open space” or "open areas for
purposes of the chapter. No provision of that chapter
authorizes, either directly or by necessary implication,
the acquisition of "open space’ by means of eminent
domain.

We think that a reasonable comparison of the
definitions of "park" and Mopen space' set forth above

*% Emphasis added.
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indicates that the two are not 1dent1cal concepts of
land use. It is well settled that statutes authorizing
the exercise of the power of eminent domain must be
strictly construed (Central Pacific Ry. Co. v. Feldman,
152 Cal. 303, 306). ' .

Therefore we conclude that the authorization
in Section 1238, Code of Civil Procedure, to acquire
property for use as publlc parks cannot’ be interpreted
to allow condemnation for "open space." If the
Legislature had intended to extend the power of eminent
domain to allow acquisition for "open space' purposes,
it would have been an easy matter to so provide when
specific provlsions defining and authorizing acquisition
of "open space" lands were enacted (see Chapter 12
(commencing with Section 6950), Division 7, Title 1,
Government Code).

We conclude, therefore, that a bit?lor county
may not acquire ogen space lands under the authority to
acq;ire property y eminent domain for use as public
parks. .

Véry truly yours,

George H. Murphy
Legislative Counsel

c

es L. Ashford
Deputy Legislative.Counsel

-JLA:cs



Memorandum Tl-27
EXHIBIT V11X

GOVERNMENT CODE §§ 6950-6956

Staff Draft April 1971

ACQUISITION OF PROPERTY BY COUNTY OR CITY
FOR OPEN SPACE

Sec. . The heading for Chapter 12 (commencing with Section 6950)
of Division 7 of Title 1 of the Govermment Code is amended to read:

Chapter 12. Puarehage-sf-Interestss-ard-Righta-in-Renl

Preporsy Acquisition of Property for Open Space



GOVERNMENT CCODE § 6955

Steff Draft April 1971

Govermment Code § 6955 {added)

sec, . Sectlon 6955 is added to the Government Code, to read:
6955. A county or city may exercise the power of eminent domain
to acquire the fee or any lesser interest or right in real property

necessary to achieve the purposes of this chapter.

Comuent. Section 6955 is added to make clear that a city or county
may exercise the power of eminent damein to acquire property for open space
use under Sections 6950-6G54. The former law was unclesr, but condemnation

for open space probably was not authorized. Compare Note, Property Taxation

of Agricultural and Open Space Land, S Harv. J. Legis. 158 text at n.1 {1970)

(implying that condemnation was authorized) with Ops. Cal. Legis. Counsel
(Oct. 24, 1969){concluding that condemnation was not authorized). Compare
Pub. Res. Code §§ 5540, 5541 (authorizing condemnation for "natural areas"

and "ecological and open space preserves").

-2-



GOVERNMENT CODE § 6956

Staff Draft April 1971

Government Code § 6956 (added)

Sec. . Section 6956 is added to the Government Code, to read:

6956. (a) As used in this section, "open space property” means
property ascquired under this chapter after June 30, 197h.

{(b) Open space property shall not be converted or diverted from use
a5 en open space or aresa unless the conversion or diversion is determined
by the county or -.city to be:

(1) Essential to the orderly development and growth of the urban
areg; and

(2) In accordance with the program of comprehensive planning for the
urban area in effect at the time of the conversion or diversion.

(¢) If open space property is to be converted or diverted from use as
an open space or arsa, other property of at least equal failr market value
and of as nearly as femsible equivalent usefulness and location for use as
a permanent open space.or area shall be substituted or exeaanged within a
reasonable time not exceeding one year for the open space property. All
money received for open space property converted or diverted from use as an
open space or area shall be held in a trust fund to be used only for the
purpose of acquisition of an open space or area subject to the provisions
of this chapter. The city or county shall assure that the property sub-
stituted or received in exchange for open space property will be held sub-

Ject to the provisions of this chapter, including this section.

-3~



GOVERNMENT CODE § 6956

Staff Draft April 1971

(d) The requirements of this section do not apply where a fee is
acquired and the property or a right or interest therein is conveyed
or leased under such covenents or other contractual arrangements as
will limit the future use of the property in accordance with the pro-
visions of this chapter.

{a) Nothing in this section effects the right of a city or county
to use or to grant the right to use open space property for a use that
is compatible with its use as an open space or area if such use deoes

not significantly affect its usefulness as an open space Or area.

Cament. Section 6956 prevents the diversion or conversion of an open
epace or area to another use unless such diversion is in seccordance with &
progran of comprehensive planning for the urban area and essential to its
orderly development and growth. This requirement assures that any diversion
or conversion is in keeping with sound plamning but, at the same time, permits
adJustments and improvements in the open space preserve to reflect developments
in the comprehensive pl&n'for the area, Section 6956 applies whether the open
space or area is acquired by gift, purchase, eminent damain, or otherwise.
However, the section does not apply to property acquired before July 1, 1974.

When an open space or sread iz to be converted or diverted to other use,
Section 6956 requires that substantially =quivalent property be acquired for

an open space or area. The eguivalent property, for example, may be acquired

-



GOVERNMENT CCDE § 6956

Staff Draft April 1971

in exchange for the open space or area which is converted or diverted to
another use, may be purchased with moneys received from its sale or lesase,
or--if the city or county uses the open space or area for its own public work
or improvement--the equivalent property may be acguired with the public funds
available for the public work or improvement. Subdivision {¢) of Section
6956, which requires substitution of equivalent property, adopts the same
limitation as 42 U.S.C. § 1500c¢ {limitation on conversion of open space to
another use if federal assistance used to acquire the open space). See also

the 1970 Cumulative State Legislative Program (1969) of the Advisory Commis-

sion on Intergovermmental Relations, containing suggested state legislation
including this same limitetion. For a somewhat comparable provision, see
Pub. Res. Code § 5096.27 (property acquired by local entity with state grant
under Camesron-Unruh Beach, Park, Recreational, and Historical Facilities
Bond Act of 1964 to be used only for purpose for which state grant funds
requested unless otherwise permitted by specific act of the Legislature).
Compare Pub. Res. Code § 5540 (authorization by voters or by act of Legis-
lature required for conveyance of property used for park purposes by regional

park district).



