#39.30 4/16/11
Memorandum Tl-23
Subject: Study 39.30 - Attachment, Garnishment, Exemptions From Execution
(Earnings Protecticn law)

Attached to this memorendum are two copies of a tentative recommendation
including a preliminery portion covering the Barnings Protection Law and cer-
tain related matters. Please mark any suggested editorial changes on one copy
te turn in to the steff st the next meeting. The staff hopes at this meeting
that we will be able to iron out any remaining probdlems in order that the tenta-
tive recommendation can be sent out for comment early in May.

For the most part, the statute portion of the recommendation is belleved to
reflect accurately the decisions made at the last meeting. We have, however,
taken the liberty of making changes in certain sections which we thought were
appropriate, and which we hope will meet with your approval. At the next
meeting, we expect to go through the statute portion of the recommendetion
secticn by section,and the remainder of this memorandum is orgenized accordingly.

Civil Code Section L4701. This section has been conformed in & manner

consistent with the Farnings Protection Law. The Commission has previously
approved this section in the form in which it appeers here,

Code of Civil Procedure Section 690.6. Subdivision (a) defining "earnings”

has been revised to provide a definition which conforms precisely to the
definiticn of "earnings" contained in the Earnings Protection Law. Compare
Section 723.11(a)}. It should be noted that this definition of earnings is more
restrictive than that contained in Title 3 of the federal Consumer Credit
Protection Act. Whether this alone will preclude exemption from federal enforce

ment, ¢f the wage gasrnishment restricticns 1s uncertain. This is, however, a
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distinct possibility. The remaining subdivisions of Section 690.6 have been
revised in conformity with decisions previously made by the Commission.

Sections 690.7; 690.75. These two sections deal with the exemptionm of

bank accounts generally. Secticn 690.7 deals with exemption from levy of
attachment. BSection £90.75 deals with exemption from levy of execution. Both
sections treat accounts allke whether held in a bhank, savings and loan associa-
tion, or credit union. Both sections generally permit the claimant to exempt
only that amount which, when added to all amounts held in similar accounts

on the date of the levy, do not exceed the fixed exemption. Section 69C.7
exempts fifteen hundred dollars ($1,500) from levy of attachment. Section
690,75 exempts one thousand dollars ($1,000) from levy of execution.

Both sections provide two special exceptions which permit a debtor to
rrotect such greater amount as he can show 1s "essential for the support of
himself or his family,” or is "required for the payment of wages or salary
earned by an employee of the debtor prior to the date of the levy." The first
exception seems self-explanatory. The second exception provides relief which
should be particulariy helpful to the smail businessmaﬁ end is consistent with
a8 general policy to protect a wage-earner from the interruptlon of his day-to-
day flow of earnings.

Subdivision (b) of both sections mekes clear that the basic exemption is
established per person or holder. Thus, if a husband and wife are jointly
sued or jointly liable, they will each be entitled to claim a full exemption
from levy on a Jjoint account. Where only one is liable, he may claim his
exemption pursuant to these sections; the other Jjoint holder(s) may meke
his third-party claim pursuant to Section €89. The latter claims would not,

of course, be limlted to a maximum amount.
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The staff has some concern regarding the adequacy of the present procedures
for third-party claims. However, we believe that problems under Section 689
concerning third-party claims to property should be handled generally. We do
not think i1t would be desirable to include special procedures for Joint holders
of benk accounts. Perhaps one exception to this would be a provision for no-
tice to joint holders. The staff believes that it iIs unnecessary to clutter
up these sections with special notice provisions dealing with the problems of
who gives notice, when, how, and t¢ whom. However, we raise the issue for
your consideration. Compare Section 689b (sheriff required to give notice to
legal owner on record with D.M.V. of autcmobile levied upon).

We have stated in the Comment to Section 690.7 that these sections in
no way affect rights granted by Civil Code Section 3054 (banker's lien). The

barnker's priority over garnishment is well-established. See Smith v. Crocker

First Nat'l Bank, 152 Cal. App.2d 832, 314 P.2d 237 (1957). However, this

does not answer the guestion whether the exemptiocns provided alsc protect the
deposltor from exercise of a banker's lien. Because this is a newly created
exemption, there is no prior authority. Nevertheless, it would seem that, as
a matter of statutory construction, since the exempticns provided are solely
exemptions from levy of attachment and executlon, they heve no effect on the
statutory lien created by Section 3054 (& lien which has been stated to be
merely the statutory enactment of a basic common law lien). We do, however,
note the newspaper reports of & recent California decislon apparently striking
down an analogous landlord's lien--a decision which points to the anomoly that
the propertiy sought to be seized without notice or hearing would be generally
exempt from postjudgment levy of execution. The deelsion, we umderstand, is

based on ccnstitutional grounds. We do not believe that the exemptions we
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have provided would be considered to affect the banker's lien, and we think
the Comment to Section 690.7 is both accurate and sufficient.

Section £90.18. The staff tock a fresh lack at the problem of garnish-

ment of retirement and disability benefits and has revised Section 690.18 in
the light of this examination. Basically, we have defined "retirement plan"
to include any private or public retirement or disability plan. Generally
speaking, we have prcvided s complete exemption from garnishment for all
assets held or controlled by any such retirement or disability plan. Id order
to prevent abuses of such an exemption, we have provided protection only for
annual contributions not exceeding five thousand dollars {$5,000). Where
contributions in excess of this amount have been made, a debtor may protect
only a pro rata portion of the resulting fund. This is the same approach
currently employed by Seetions 690.9 and 690.11, relating to life insurance
end heslth insurance respectively. (These latter sections limit the amocunt
of insurance which can be exempted through limitations on the premiums paid
for such insurance.)}

When benefits are being distributed to a retired or disabled person (or
such person has the right to require such distribution), these payments, the
staff believes, should be treated as "earnings." They should be protected to
the same extent as earnings are protected under the Earnings Protection Law,
but they should also be subject to garnishment in the same manner as earnings
generally.

Section 690.50. The conforming changes made in this section have been

previously spproved by the Commission.

Section 710. The conforming changes mede in this section have been

previously approved by the Commission.
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EARNINGS FROTECTION LAW

Seetion 723.10. HNo change.

Section 723.11. Subdivision (a) has been revised to limit the definition

of "earnings" to compensation payable by employer to an employee for services
performed by such employee for such employer. This definition excludes com-
pensation peid by a third person, such as tips. Such amounts are, however,
picked up in Section 723.106.

We have also added subdivisions (b) and {¢) defining "employee" and
"employer" respectively. The definitions are based simply on the common law
requirements for an employer-employee relationship.

Secetion 123.20. The Comment to this section wae revised to refer to the

provisions relating to voluntery wage assignments, bank accounts, and retire-
ment funds.

Section 723.21. At the direction of the Commission, the word "shall" in

the first line was changed from "may."

Section 723.22. At the request of Professor Riesenfeld, the phrase "such

lien to continue for a period of one year from the date the earnings became
payeble” was added to subdivision (a).

It should be noted that the term "earnings" used here is restricted by
the reviged definition of earnings to those earmings payable by the employer
aeffected.

Section 723.23. This section and the Comment thereto were revised in

accordance with the directions of the Commission st the last meeting.

Section 723.24. A subdivision referring to the effect of orders in bank-

ruptcy was deleted at the direction of the Commission. We have, however, added
a brief paragraph to the Comment referring to the effect of federal bankruptcy

proceedings.
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Section 723.25. Subdivision (a) was added to this secticn in conformity

with the directions of the Commission at the last meeting regarding the general
rules of priority governing earnings withholding orders.

Section 723.26. The last paragraph of the Comment was added to explain

the effect of paragraph (2) of subdivision {b). As indicated in that Comment,
we do not feel that paragraph (2) makes any significant change in existing law.

Section 723.27. At the March meeting, the staff was directed to determine

to what extent Sectlon T723.27 would change existing law as to state taxes., At
least two questions are raised: (1) Does the requirement of a judgment for the
collection of taxes change existing law? (2) Does the preference granted for
the eollection of state taxes over other debts change existing law?

(1) Subdivision (d) of Section 690.6 provides that all earnings due and
owing to a debtor shall be exempt from "levy of execution" and that such
earnings may only be garnished pursuant to an earnings withholding order. Sub-
divieion (a) of Sectlon 723.27 implies that an earnings withholding order may
only . te issued for the collection of a Judgment for taxes. However, under
existing law, a number of statutes authorize variocus taxing agencies to
issue a warrant for the collection of taxes, such warrant being given the
same force and effect as a writ of exeﬁution. See, e.g., Rev. & Tax. Code
§§ 18906, 18907 (Franchise Tax Board may issue warrant for collection of
personal income tax). The staff believes that some accommodation should be
made in the Earnings Protection law for the issuasnce of an earnings withholding
prder pursusnt to a warrant. However, we also believe that the procedures for
hearing and rights to relief should be preserved. To accomplish these ends,
ve suggest that subdivision {a} be revised and subdivision (b) (new) be added

to Section 723.27 as follows:
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723.27. (a) As used in this section, "withholding order for taxes"
means an earnings withholding order for the collection of any state tax,
including penalties and interest.

(b) 1In cases in which a warrent is issued by the State of California,
or s department or agency thereof, pursuant to Seection 1785 of the Unem=
ployment Insurance Code, or Section 6776, 7881, 9001, 10111, 18906, 26191,
30341, or 32365 of the Revenue and Taxation Code, for the collection of
tax liability owed to the state, a department, or agency thereof, such
warrant shell be deemed to be a judgment for the purposes of issuance
of an earnings withholding order pursuant to thls chapter. An applica-~
tion for the issuance of a withhelding order for texes based on such a
warrant shall be made to a court of record with Jjurisdiction to render
g judgment in the amount of the warramnt in the county where the taxpayer
was last known to reside. Such application shall be accompanied by a
certified copy of the warrant.

{2) As for priorities, the rule appears to be that, in the absence of a
special statutory preference, the state has no priority for the collection of

taxes over a prior attachment or execution. 8See People v. Biscailuz, 95 Cal.

App.2d 635, 213 P.2d 753 {1950). The only such statutory preference we have
been able to discover is Section 1701(d) of the Unemployment Insurance Code.
It would appear, therefore, that the preference granted by Section T23.2T7 as
to earnings is & change in the law which may be of substantial benefit to the
state.

The staff was alsc directed to determine whether local taxes are presently
collecfed in the same manner as an ordinary debt, 1l.e., execution follows only
upon & Jjudgment. It is ocur preliminary conclusion that, at least so far as
garnlshment of earnings is concerned, execution is now based only upon & judg-
ment.

Seetion 723.28. No change.

Section 723.29. The Commission directed the staff to meke clear that

agreements made pursuant to this section should be in writing and that such
agreements Ao not affect the expiration date of the earnings withheolding order.
We have done this, and we have also added two new sentences to the end of
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subdivision (b). If the judgment debtor fails to make peyments in accordance
with the voluntary payment plan, this new provision permits the judgment
creditor to serve a written notice upon the debtor's employer, directing him
to commence withholding pursuant to the prior earnings withholding order.
Under this provision, the creditor is merely permitted to restore to effect
a prior earnings withholding order; the debtor is therefore in no worse posi-
ticon than he was prior to the voluntary agreement with the creditor being
mede .

Section 723.30. No change.

Section 723.31. HNo change.

Sectlon T23.32. At the direction of the Commission, this section was

revigsed to reguire a creditor to file a satisfaction of judgment and send a
certified copy of such satisfaction to the judgment debtor's employer where
an earnings withholding order is satisfied prior to the time the order expires.

Section 723.50. At the last meeting, the staff was directed to clarify

the term "gross earnings" by reference to those earnings which the specifie
employer is required to report for federal income tax purposes. Upon investi-
gation, the staff determined that such a reference would not always pick up
earnings payable by an employer to an employee which should be subject to
garnishment under thils statute. TFor example, curiocusly the employer of farm
laborers is not required to report compensation payable to such laborers for
field vwork. We feel, however, that the new definition of earnings provided
in Sectlon T23.11 satisfies the former objections to the discarded phrase
"gross earnings."

The staff was also directed to prepare a table comparing the amcunts

which would be withheld pursuant to this scheme with amounts withheld pursuant
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to existing law. This table is being prepared and will be sent to you
prior to the meeting or distributed at the meeting.

Section 723.51. We have amended both the section and the Comment to

the section in an attempt to make clear that "essential for support' means

what it says.

Section 723.100. This is a new section which has been sdded to meke

clear thet service under the Earmings Protection Law mey be made by first
clase mail and that, whether mail service is used or not, a judgment creditor
is not entitled to recover more than one dollar ($1) for the cost of service.

Section 723.101. This section was merely renumbered without further

change.

Seetion 723.102. This section was revised 1n conformity with the

directions of the Commissicn at the last meeting. You should note that
subdivision (c) has been added to make clear that, even though a judgment
debtor does not recelve a copy of the application for an earnings with-
holding order and the notice which should be sent therewith, an earnings

withholding order maey still properly be issued.



Section 723.103. Subdivision {b) has been added to this section to

make clear that an order cbtained pursuant to stipulation is subject to
challenge on the grounds that the order was not based on a bona fide debt

or waes not made in consideration of the debtor's needs or operates to de-
fraud other creditors. These gre the same gtandards applied to a voluntary
agreement modifying a previously issued order. Compare Ssction 723.29.
Subdivision (b) makes clear that the court may terminate or modify the pre-
vipusly issued order. Where the judgment creditor who obtained the prior
order had simply been too generous in allowing the debtor to satisfy his
cbligation during the four-month period, it seems it would generally be more
eppropriate for the court to modify the order and increase the amounts with-
held then it would be to punish the creditor by terminating the order alto-
gether.

Section 723.104. We have revised subdivision (b) of this section in

conformity with the directions of the Commission st the last meeting. Ve
have also added an entirely new Comment to explain the operation of this
section,

Section 723.105. This section was revised in conformity with the direc-

tionsg of the Cammission at the last meeting., The staff was also directed to
congider whether a creditor should be entitled to further hearings within the
four-month pericd. The staff has given further thought to this problem and
hag concluded that the creditor should not be permitted to reapply for an
order directed to the same employer with respect to the same judgment debtor
for a period of four mouths unless the initial order of the court otherwise
provides. The first phrase in the second sentence of subdivision (a)--"ex-
cept as provided in Section 723.106,"--should be deleted., This is a reference

to an exception that was deleted several versions ago. It seems unlikely
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that there will ever be & significant increase in a debtor's earnings over a
four-month period without a change of employers. If the possibility does
exist, the order can always provide for a subseguent hearing. Tt might be
noted that a similar four-month limitation on the taking of a creditor exemina-
tion is provided in Section TLlk.

Section 723.106. Subdivision (a) of this section has been added to make

clear that the term "earnings" as used in this section includes tips.

Since the drafting of this section, it bas come to the attention of the
staff that an employer may be subject to sanctions for violation of the
federal Labor Standards Act where he withholds too much from ah employee's
wages, Seétion 531.39(b) in 29 Code of Federal Regulations provides that the
amount of an individual's earnings withheld in excess of the smounts allowed
by Title ITII of the Consumer Credit Protection Act will not be considered to
be the equivalent of payment of wages to the employee for the purpose of the
Fair Labor Standards Act. Professor Warren has expressed the fear thet, even
in 2 state thet has been exempted by the Secretary of Labor from enforcement
of federal restrictions on garnishment, an employer withholding too much from
the debtor's pay could find himeelf in vioclation of the Fair Labor Standards
Act and subject to federal proseculfion. We believe that, although Section
723.106 permits the withholding of a greater amount by one employer than he
would otherwise be able to withhold, the impact on the employee is the same.
The employee’s total earnings are still protected by the earnings protection
law. Accordingly, we do not believe that the employer would ever be required
to withhold amounts in excess of that permitted by Title TIT and would not be
subjeet therefore to federal prosecution. We note the problem, however, for

your considerstion.
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Section 723.107. We have added an entirely new Comment to this section.

Section 723.108. This section was simply revised in conformity with

directions of the Cammigsion at the last meeting.

Saction 723.109. HNo change.

Section 723.110. No substantive change.

Section 723.111. This section has been revised to provide a 10-day

waiting period after the expiration of en earnings withholding order.

Section 723.120. Paragrasph (%) of subdivision {a) has been revised to

refer to bankruptcy proceedings in the manner suggested by Professor Riesenfeld.

Section 723.12L., This section has been rephrased and also revised to

refer to bankruptey proceedings in the manner suggested by Professor Riesenfeld.

Section 723,122, No chanpge.

Section 723.123. Paragraphs {2) and (3) of subdivision (b} have been re-

vised to refer to "earnings and other income" at the direction of the Commission.

Section 723.124. TNo substantive change.

Section 723.125. No substantive change,

Section 723.126. Subdivision (a) was revised in conformity with the

directions of the Comission at the last meeting.

Section 723.130. This section is new and simply implements the direc-

tion by the Comission to the staff to draft a section making ¢lear that
failure to camply with orders of the court may subject the persom failing to
comply to sanctions for contempt of court.

Section 723.131. HNo substantive change.

Section 723.132, No change except for renumbering.

Section 723,133. This section is new and makes clear that an employer

is protected from 1iability where he complies with an order or notice which
appears proper on its face, The substance of this section was suggested by

the Commission at the last meeting.
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Section 723.150. No substantive change.

Section 723.151. %o change.

Section 723.152., Yo substantive change.

Section 723.153. No substantive change.

Section 723.154. The authorization to secure injunctive relief provided

by this section is limited to those cases where a viclator has failed to camply
with a cease &nd desist order.

Section 723,155. This section is entirely new. It provides authority

to the State Administrator to seek judicial injunctive relief in circumstances
vhere normal administrative procedures would be inadegquate to prevent sub-
stantial and irreparsble injury.

Section 723.156. No change.

Section 723.157. No change.

Section 723.158, No change.

Section 723.159., 1o change.

ILabor Code Section 300. Subdivision (a) has been added to make clear

that the phrase "assigmment of wages" includes the sale or assignment of, or
the giving of, any order for wages or salary. Subdivision (¢) hes been re-
vised to meke clear that, after a brief moratorium, an esrnings withholding
order has priority over a wage assignment. The purpose of the moratorium
period is to prevent any overlap between the assignment and the earnings with-
holding order and to relieve the employer from having to prorate the smounts
that he is required to withhold under the prior assigmment and subsequent
earnings withholding order.

We have substantiaslly revised the Comment to Sectiion 300 in an attempt
to make its operation more clear,

The staff was also asked to determine whether this statute applies to
&8ll employees--public as well &s private. The statute does apply to all
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public employees. However, for reasons of public policy, case lmw prchibits

1t

a "holder of a public office" from assigning future wages. Generally speak-
ing, "holders of a public office" can be equated with elected officials.

Financial Code Section 154L06. No change.

Unemployment. Insurance Code Section 1342. This is merely a conforming

change required by the amendment of Section 650.18.

Respectfully submitted,

Jack I. Horton
Assistant Executive Secretary
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TERTATIVE RECOMMENDATION OF THE CALIFORNIA
LAW EEVISION COMMISSTON
relating to

ATTACHMENT, GARNISHMENT, AND EXEMPTICNS FROM EXECUTION

Earnings Protection Law

INTRODUCTION

The past several years have witnessed increasingly critical scholarly
review of the process of wage garniahmentl accompanied by a virtual exple-
gion of judiciale and 1egislative3 activity--both federal and
state~-in this area. The rapid pace of events and invelvement of different
branches and levels of govermment have produced, almost inevitably, conflict
and uncertainty and have also resulted in certain areas which are in need of
reform being overlooked or bypassed in the rush to achieve certain goals. This
recomendation reviews the arem of wage garnishment and certasin related matters

)

and proposes sclutions to the problems revealed.

1. 1In Californie alone, see, e.g., Brunn, Wage Garnishment in California-~-
A Study and Recammendations, 53 Cal. L. Rev. 1214 (1965); Western Center
on Law and Poverty, Impact and Extent of Wage Garnishment in Los Angeles
County (1968).

2. 8ee, e.g., Sniadach v. Family Finance Corp., 395 U,S. 337 (1969); McCallop
v, Carberry, 1 Cal.3d 903, k&b P.2d 122, 83 Cal. Rpir. 666 (1970).

3. See, e.g., Consumer Credit Protection Act of 1968 (§§ 301-307)}, 15 U.S.C.
§§ 1671-1677; Cal. Stats. 1970, Ch. 1523.

L. The Commission is actively engaged in a general review of the California
statutes relating to the entire field of attachment, garnishment, and
exemptions from execution with a view to recommending the enactment of
& camprehensive revision of this body of law at a future session of the
Legislature. This recommendation deals with one aspect of that general
subject.




M

PREJUDGMENT ATTACHMENT OF EARNINGS AND BANK ACCOUNTS

Earnings--Payeble and Paid

In June 1969, the United States Supreme Court in Sniadach v. Family

5
Finance Corp., held that the prejudgment garnishment of wages under & Wis-

congin statute constituted a2 taking of property in violation of the due
process requirements of the Fourteenth Amendment to the Umited Statez Con-

stitution. Six months later, the California Supreme Court in McCallop v.
6

Carberry held, relying on Sniadach, that California'’s then existing pre-

Juvdgment wage garnishment procedure slso constituted a teking of property in vio-
lation of procedural due process. In an attempt to corform to the relatively
nerrow holdings in these cases, subdiviszion (a) of Section 690.6 of the Code

of Civil Procedure was amended at the 1970 legislative session to exempt from
levy of attachment "all earnings of the debtor due or .owing for his personal

7
serviees . . . " This amendment constituted a change from the former Cali-

fornia law which protected earnings "received" by the debtor. Moreover, it

5. 395 U.S. 337 (1969).

6. 1 Cal.3d 903, 464 P.2d 122, 83 cal. Rptr. 666 (1970).
7. Cal. Stats. 1970, Ch. 1523, § 19 (emphasis added).
8

. Between 1937 and 1970, California granted a wage exemption to earnings
"received." Cal. Stats. 1937, Ch. 578, § 1, p. 1623. Prior to 1937,
the exemption wes accorded to earnings without reference tc thelr status
as "owing™" or paid over. The word "received" was construed early as in-
cluding accrued but unpaid wages. See Medical Finance Ass'n v. Rambo,
33 Cal. App.2d Supp. 756, 757, 86 P.2d 159, {Sup. Ct. L.A,, App.
Dep't 1938) ("We are not to be understood as saying that the exemption
would not also attach to the proceeds of his earnings in the judgment
debtor's hands, so long as they could be identified as such. That gues-
tion is not before us and we express no opinion on it."). In subsequent
cases, the California courts have at least sub silentio applied the
wage exemption to a paycheck in the hands of the employee or depoaited
by him in a bank account. See Medical Finance Ass'n v. Short, 36 Cal.
App.2d Supp. 745, 92 P.2d 961 (Sup. Ct. L.A., App. Dep't 1939)(W.P.A,
worker's paycheck); Le Font v. Rankin, 167 Cal. App.2d 433, 334 P.2d
608 {1959)}(bank account); Carter v. Carter, 55 Cal. App.2d 13, 130 P.2d
186 (1942){bank account).
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Sniadach and McCallop to exempt earnings payable {("due and owing") by an

seems campletely inconsistent with, if not contrary to, the rationale of

employar but to permit these same earnings to be subject to attachment as
scon as they pass into the hands of the employee-debtor. To avoid the in-
consistency and to partiaslly restore prior law, the Commission recommends
that earnings in the possession of the debtor be afforded statutory protec-
tion comparable to that given wages earned but unpaid. The exemption may be
granted autamatically where the earnings are readily identifiasble as such.
Where this is not the case, the debtor should be required to claim and show

that he is entitled to an exemption.

Bank Accounts

Both Sniadach and McCallop left major problems largely unresclved; not

the leasgt of thege i3 the extent to which the Sniadach rationale will be ex-
9

tended to assets other than wages, Treatment of all but cone of these types
of assets must be deferred;lo bank accounts, however, demand immediate con-
sideration. In view of the almost universal use of personel checking accounts
a8 at least the temporary depository of earnings and the increasingly common
practice of employers to deposit earnings of an employee directly into the
enmployee's account, the failure to provide any protection from attachment for
such eccounts results in the same ancmalous situation noted above. Unpaid
earnings are protected; peid earnings deposited in & bank account are not.

Yet, the impact upon the wage earner and his family of an interruption of his

flow of earnings--whether before or after they are received--is identical.

9, Compare Grey v. Wnitmore, 14 Cal. App.3d 784, 92 Cal. Rptr. 505 (1971),
“and XIlim v. Jones, 315 F. Supp. 109 (N.D. Cal. 1970}, with Western Bd.
of Adjusters, Inc. v. Covina Publishing Co., 9 Cal. App.3a 659, B8
Cal. Rptr. 293 {1970).

10. See note b supra.
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The decisions of the United States &nd California Supreme Courts both empha=-
gized that wages are & special type of property, that the attachment of wages
"may impose tremendous hardshilp on wage earners with families to support,™
and that the taking of wages under & prejudgment levy of attachment can give
a creditor "enormous leverage."ll Obviously, the very same hardship can
occur and leverage be obtained whether wages are in the possession of the
debtor or whether they are deposited by or for him in a checking account and
are attached, To limit protection from attachment merely to weges "due and
owing”" could simply serve to shift the focus from garnishment of employers
to garnishment of bank accounts--a change which would only minimally benefit
the average wage earner and his family and would hardly achieve the results
contemplated by the courts.

While the foregoing atrongly suggests that the protectlion of earnings
should be extended to whatever form they may take, there are problems inherent
in the exemption of benk accounts that do not arise upon levy sgainst an em-
ployer or even against the wage earner himself. To attempt to exempt all or
a ppecified percentage of earnings deposited in an account necessarily in-
volves issues of tracing end identifying funds deposited at different times,
allocating withdrawals to respective deposits, claims of third persons to joint
accounts, and so on. These problems are not perhaps insurmcuntable, but a much
simpler, and equally satisfactory, apprcoach is already suggested in Section
690.7 of the Code of Civil Procedure and Section 15406 of the Pinancial Code.
These sections provide fixed exemptions for savings accounts in savings and

loan associations (§1,000) and credit unions ($1,500), respectively. Extension

11. See McCellop v. Carberry, 1 Cal.3d 903, 906, &k P.2d4 122, , 83 Cal.
Rptr. 666, (1970), quoting extensively from Sniadach v. Fsmily
Finance Corp., 395 U.S. 337, (1969} ("The result is that prejudg-
ment garnishment . . . may as & practical matter drive a wage earning
family to the wall.™).
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of similar protection to all bank accounts would insure that a wage earner
would never be left destitute and still provide a simple procedure for levy
upon an account or accounts larger than the basic exemption. Although the
exemption would not be integrated directly with the proteciion for earnings,
its impact should satisfy constitutional requirements,

The Cammission mccordingly recamends that Section 690.7 be amended to
provide a uniform 1,500-dollar aggregate exemption from attachment for ac-
counts of every kind held by any financial institution. This basic exemption
should prove adequate in the overwhelming majority of cases. However, two
special cases seem to also merit protection. & debtor should be permitted
to protect such greater amount as he can show (1} is essentisl for the sup-
port of himself or his family or (2) is required for the payment of wages
or salary earned by an employee of the debtor prior to the date of the levy.
The first exception is a very limited one and would only be applicable where
the debtor has, for example, extraordinery medicsl expenses. The second ex-
ception should be particularly helpful to the smsll businessman and is con-
sistent with the general policy of protection of wage earners fram the inter-
ruption of their day-to-day flow of earnings. It should be emphasized, however,
that these further exemptions would apply ~=ly where the debtor can prove that

the basic exemption is inadequate to provide for these contingencies.

POSTJUDGMENT EXECUTION UPCN EARNINGS

Introduction

At the same time attachment procedures received the scrutiny of the

courts, wage garnishment generally, including garnishment under postjudgment
12
levy of execution, wes the subject of Congressional action, Title ITI was

12, 15 U,8.C, §§ 1671-1677.
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incorporated into the federal Consumer Credit Protection Act of 1968 restrict-
ing the "garnishment"13 of “ear'nings"l}4 of a debtor to certain limited
amountsls-ébasically 25 percent of "digposable earnings."l6 These restric-
tions were made applicable nationwide, effective July 1, 1970.17 To provide

some measure of uniformity, the California Legislature emended subdivision (b)
of Section 690.6 of the Code of Civil Procedure to exempt fram lev¥ of execu-
tion such portiog of a debtor's earnings "as is allowed by statute of the
United States."l However, it does not appear that the federal requirements
were met campletely--which means that Celifornia citizens are subject to two
sets of garnishment laws, one state and cne federal--and, equally important,

no steps were taken towards a general overhaul of California's srcheic wage

garnishment machinery. These metters are dealt with here.

13. Subdivision {e) of Section 302 of the Act {15 U.8.C. § 1672(g)) provides:

{c) The term "garnishment" means any legal or eguitable procedure
through which the earnings of any individual are required to be
withheld for payment of any debt.

14, Subdivision (&) of Section 302 of the Act {15 U.S.C. § 1672(a)) provides:

(a) The term "earnings" means compensation paid or payable for
personal services, whether denaminated as wages, salary, commission,
bonus, or otherwise, and includes periodic payments pursuant to a
pensioh or retirement program.

15. See Consumer Credit Protection Act of 1968 (§ 303(e), 15 U.S.C. § 1673(a)).
16. Subdivision (b) of Section 302 of the Act (15 U.8.C. § 1672(b)) provides:

(b) The term "disposable earnings” means that part of the earn-
ings of any individual remaining after the deduction from those
earnings of any smounts required by law to be withheld.

17. The federal act specifically provides thet "no court of . . . any State
may meke, execute or enforce any order or process in violation of this
section.” 15 U.S5.C. § 1673(c). Hence, the conformity of & state law
may be challenged in either a state or a federsl court if the state en-
forces a garnishment statute that fails to conform to the federal mini-
mum requirements.

18. (Cal. Stats. 1970, Ch. 1523, § 19.
-6




State Exemption From Pederal Taw

The federal Constmer Credit Protectlion Act invites each state to enact
its own restrictions on the garnishment of earnings and to underteke its
own enforcement of these provisions.l9 The advantages of exemption seem
apparent. Nothing is gained by having two separate garnishment restriction
laws, one state and one federal. An exemption from the federal restrictions
would permit Californhia debtors, creditors, and employars to refer to only
one body of law to determine the extent to which eernings are subject to gar-
nishment. Accordingly, the Commission recommends that an exemption from

federael control in this aree be sought and believes that the proposals it

suggests here would permit an exemption to be cobtained.

Restrictions on Withholding Fram a Debtor's Earnings (Basic Protection)

It is clear that, to gain exemption, = state must enact a law with pro-
20
visions at least as protective to the individual as the federal law.

19. Section 305 of the Act (15 U.S.C. § 1675) provides:

305. The Secretary of Labor may by regulation exempt from the
provisions of Section 303(a) garnishments issued under the laws of
any State if he determines that the laws of that State provide re-
strictions on garnishment which are substantially similar to those
provided in Section 303(sa).

20. 29 C.F.R. § 870.51 (1970} provides:

870.51. (a)} It is the policy of the Secretary of Lsbor to per-
mit exemption from section 303{a) of the CCPA gernishments issued
under the laws of a State if those laws considered together cover
every case of garnishment covered by the Act, and if those laws pro-
vide the same or greatc- protection to individuels. Differences in
text between the restrictions of State lawes and thosge in section
303(a) of the Act are not material so long as the State laws provide
the seme or greater restrictions on the garnishment of individuals!'
earnings.

{b) In determining whether State~regulated garnisbments should

be exempted from section 303(a) of the OCPA, or whether such an ex-
emption should be terminated, the laws of the State shall be examined

T




21
Subdivision {a) of Section 303 of the federal act provides, in part:

(a) . . . [Tlhe meximum part of the aggregate disposable earnings
of an individual for any workweek which iz subjected to garnishment may
not exceed
{1) 25 per centum of his disposable earnings for that week, or
(2) The amount by which his disposable esrnings for that week ex-
ceed thirty times the Federal minimum hourly wage prescribed by section
6(a){Ll) of the Fair Labor Standards Act of 1938 in effect at the time
the earnings are payable [currently $1.60]
whichever is less.
In short, this means that, if an individual's disposable earnings for e
workweek are $U8 or less, his eernings may not be gernished in any amount.
If his earnings are between $48 and $64, the entire amount above $48 may be
garnished. Above $64, the 25 percent rule applies. Thus, federal law merely
provides & 348 a week floor on earnings subject to gernishment. This amount
is not excluded from every debtor's earnings. Moreover, the figure itself
is suspect &3 a standard adequate to permit even & subsistence level of exist-
ence for a debtor and his family faced with the high cost of living prevailing

in Celifornia. Finally, the federal minimum wage, in the past, has moved up-

ward spasmodically and is only a rough barometer at best of inflationary trends.

with particular regard to the classes of persons aid of transactions
to which they may apply; the formulas provided for determining the
maximum part of an individual's earnings which may be subject to
garnighment; resirictions on the application of the formulas; and
with regard to procedural burdens pleced on the individual whose
earnings are subject to gernishment.

{c) Perticular attention is directed to the fact that subsec-
tion {a) of section 303, when considered with subsection (c) of that
gsection, is read as not requiring the raising of the subsection (a)
restrictions as affirmative defenses in garnishment proceedings.

21. 15 U.S.C. § 1673(a).

~8-
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These drawbacks in the federsl scheme must be added to the difficulty
inherent in determining what constitutes "disposable earnings.” TFederal
law describes "disposable sarnings” sz that smount remaining "sfter the
deduction . . . of any amounts required by law to be withheld."22 The
latter amounts apparently include amounts withheld for federal and state
income taxes, federal social gecurity, and state unemployment insurance,
Lass clear is the trestment of wege assizmments and contributions to public
retirement funds. These ambiguities cbviocusly impose a difficult burden
on the employer who must determine what part of his employee's earnings are
subject to garnishment. Even where the rule can be clearly applied, the
results achieved can be disturbing. Thus, amounts withheld for federal in-
come tax purposes are clearly deductible in determining "disposable earnings,"
Presumably, this would permit a debtor who does not choose to claim all his
exemptions to shield a certazin amount of his esarnings from his creditors.

On the other hand, a debtor claiming a greater number of exemptions will
have less withheld and therefore more subject to garnishment. This produnces
the anomalous situation that a debtor with a large family and greater needs
way heve more earnings gernished than & single debtor with the same gross in-
came but with more limited needs.

To alleviate these problems, the Commission recommends that the amounts
to be deducted in determining the portion of the debtor's esrnings which are
subject to garnishment be specified by statute. All but one of these items
would be related to the types of deductions made under federal law; i.e.
they would be based on the amounts withheld for federal end state income
taxes, social security, and unemployment insurance. However, the amount to

be deducted would be fixed according to a formula (based on the smount which

22. 15 U.8.C. § 1672(b}.
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would be withheld from the same amount of gross earnings of a single person
who claims one exemption). 1In addition, a basic minimum exemption (initially
$50) would also be deducted in every case. This minimum exemption would be
subject to rewvision both upwards and dowrwards at regular intervals by the
State Administrator in conformity with changes in the California consumer price
index. After subtracting these deductions end the basic exemption, 20 percent
of the amount of earnings remaining would then be subject to garnishment. One
of the major benefits of this scheme would be that it permits a table to be
prepered which would indicate the exact amount to be withheld from any giwven
amount of gross earnings. An employer would, therefore, not have to make any
computations but would simply withhold the amount listed in the table provided
him. The scheme would slso provide more flexible and meaningful adjustments
to economic trends. These restrictions on garnishment would be provided auto-

matically.

Restrictions on Withholdings From & Debtor's Earnings (Supplementary Relief)

California hes, in the past, theoretically teken a more flexible approach
concerning the protection of earnings than that evidenced by the federsl Con=-
sumer Credit Protection Act., Under subdivision (c) of Section 690.6 of the
Code of Civil Procedure, a debtor may protect from execution all earnings

neceggary for the use of the debtor's family residing in this state and
supported in whole or in pert by the debtor, unless the debts are:

(1) Incurred by the debtor, his wife, or his family for the common
necegsaries of life.

(2) Incurred for personal services rendered by any employee or
former employee of the debtor.
Unfortunately, in sctual operation, the effect of the "common necessaries"

exception appears to have been to eliminate in all but a small mumber of cases

10w~
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the exemption provided for earnings necessary to support the debtor's family.
In order to cbtein an exemption pursuant to Section 690.6, a debtor must fol-
low the procedure outlined in Section 690.50. If the creditor alleges that
his debt is for "common necessaries,” there follows a process of affidavit,
counteraffidavit, hearing, and so on; all of which takes time, effort, and
gsome sophlstication. Whether or not this iz the reason, the fact is that
few debtors avail tbgmselves of this exemption although presumably many more
are eligible for it. 3

Moreover, it is fair to say that there is no evidence that the "common
necessaries"” rule has had any effect on credit granting pestterns in Californie.
There is not the slightest reason to believe that credit grantors in Cealifornia
act any differently fram those in the great mejority of states that do not
have the "ccmmon necessaries” rule. In truth, the result of the "common
necessaries” rule in California has been to fdecide the question whether com-
peting creditors can reach a debtor's earnings neither from the debtor's
point of view--the needs of the debtor's dependents--nor from the creditor’'s
viewpointe--whether the creditor was careful to advance credit to the debtor
only after ascertaining that his credit worthiness showed an ability to pay
or whether the creditor provided the debtor with quality goods or services.
Rather, the claims of competing creditors for earnings may be decided in
California on the techniﬁal, and usually irrelevant, issue of what is a “"can~

2

mon necessary of life." Hence, a reputable creditor who has rationed

credit prudently to & debtor and has provided high quality goods and services

23. See Western Center on Law and Poverty, Impact and Extent of Wage Gar-
nishment in Los Angeles County 6, 122-123 (1968); Brunn, Wege Garnish-
ment in California--A Study and Recammendations, 53 Cal. L. Rev. 121%,
1219 (1965).

2Lk, See, e.g., Los Angeles Finance Co. v. Flores, 110 Cal. App.2d Supp.
850, 243 P.2d 139 (1952).

-11-
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to him may be barred from resching wages while another creditor whose grant
of credit was made in reckless disregard of the debtor's ability to pay and
who sold the debtor low quality products may be allowed to gernish wages.

The Cormission accordingly reccomends that the "common necessary" excep-
tion be eliminated,25 thet the procedure for claiming an exemption Of an
additional amount essentisl for support of the debtﬁr‘s family be simplified, .
and that the availability of this right be made clear to the debtor. However,
in recogniticn of the greater liberality provided in the basic exemption, a
stricter standard--"essential for support"--should be provided to make clear
that the exemption provided here is ohly intended for use in extraordinary
circumetances and is not intended to shield & debtor fram 1is judgment creditors
vwhile maintaining a lavish life style, Only such sdditional amount as is re-

quired for the maintenance of & basic subsistence standard of 1living should be

exempt.

Continuing Levy Procedure; Sepvice by Meil

The primary concern of Title IIT of the federal Consumer Credit Protec-
tion Act is to secure--through restrictions on the amounts which can be with-
held--adequate protection for the wage earner's day-to-day income. In the
context of California's wage garnishment procedure, this is only one agpect
in need of revision.

California law reguires that writs of execution be levied by & sheriff,
constable, or marshal and permits only amounts owing to the debtor at the
time of service of the writ to be reached by his creditor through wage gar-

nishment. A fee is charged for each writ of execution issued and a writ is

25. The Commission also recomends that the exception be eliminated which per-
mits & creditor who is a former employee of the debtor to take a portion
of the debtor's wages even though the debtor can show the money is neces-
gary for the support of his family. This exception is largely irrelevant
to the low income debtor, for such s debtor has no employees, and there
is no indiecetion that this provision has ever asctually been invoked by
eredotors.

=124
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good for a maximum of only 60 days. Thus, for example, if a creditor has s
debt of $250 and is entitled to levy on $25 of the debtor's earnings at each
weekly pay period, ten separate levies by the sheriff or marshal are required,
This entails ten separate trips to the debtor's place of employment by this

of ficer and ten bookkeeping camputations by the employer.26 In eddition, it
requires at least two applications to the court clerk because the period of
garnishment will extend for more than 60 days. Moreover, the example assumes
that the entire $25 goes towards satisfying the obligation. In fact, because
of fees charged by the sheriff or marshal for service,eT the fee for issuance
of the writ, and interest on the obligation are deducted first fram the amount
collected, probably less than half of this emount will be applied to reduce the

28
amount owing and the number of levies will accordingly be doubled. It seenms

26, Tt has been estimated that, in 1968, employers in Los Angeles County alone
expended nearly two million dollars to process wage garnishments--or almost
$20 per paycheck garnished. See Western Center on Law and Poverty, supra
note 23, at 7.

27. See, e.g., Govt. Code §§ 26722 (fee for service of writ of execution is $5);
26739 (collection fee of not less than $1); 26746(mileage-- one way at 70
cents a mile).

28. HNot to belabor the point, but the following examples indicating the results
which cen be and are reached daily in Celifornis were cited to the Commis-
sion by Mr. Gordon H. Bishop, representing the Californis Department of
Consumer Affairs:

A typical wage-earner making $4.00 per hour, $160.00 per week.
His "disposable income" is $120.00, of which 258, or $30.00 is subject
to garnishment. From that $30.00 is deducted $1.50 for the writ,
$10.00 sheriff's charges for service, and $.70 interest, leaving $17.80
for reduction of the judgment principasl. If the debtor were to dis-
charge a $500 judgment through a series of such executiong, he will
have paid out in excess of $800,

So much for the $4.00 per hour man. Perhaps he can afford the premium.
But consider the case of the "poor'" whom the law is designed to give
major relief,

A wage-earner makes $2.00 per hour, $80.00 per week. If his digpoi-
able incame" is $64.00, the $16.00 required levy would leeve just
$3.80 to reduce the judgment principal, assuming the costs in the

-13-
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obvious that this system of multiple levies is both timewasting and expensive
for all concerned--public officials, creditors, debtors, employers, and the
public generally.29 To eliminate these problems, the Camission recommends
that a continuing levy system be provided which permits service by mail.

In New York and other states, a court order to an employer to pay over
the deblior's earnings constitutes & continuing levy and is effective until
the debt is paid or the debior iz no longer employed by the employer.30
Such & system is clearly more convenient and less expensdiive- than the present
California multiple levy system. Perhaps, the only drawbacks of the continu-
ing levy lies in its tendency towaerds exclusion of all but one creditor. Thus,
if the initial order iz given effect indefinitely, the debt is large, and the
debtor's earnings modest, subsequent creditors mey be postponed for substantial
periods of time. Some coopromise between the two extremes is necessary. The
Commission accordingly recammends that an corder generally31 be permitted to

32
be in effect for no longer than four months, at the end of which time, the

above exampie, If the executions were to run for the next 2-1/2
years, the $500 judement would be peid off at a cost to the debtor
in excess of $2000.

See Minutes, California Law Revision Commission, Meeting of January 15-16,
1971, on file at the Commission's offices, School of Law, Stanford, Calj-
fornie.

29. Despite the fact that the sheriffs and marshals charge a fee for each
levy made, it hes been estimated that the county--its taxpayers--pays
30 to 50 percent of the expenses of collection. 3Brunn, supra note 23,
at 1222,

30. B8ee [citations to statutes of New York and other states providing con-
tinuing levy].

31. This rule should not apply to orders for support or for the collecticn
of taxes. Such orders should have a continuing pricrity over all other
pbligations.

32, A pericd of four months has heen selected on the belief that such pericd
would he adequate to permit camplete satisfaction of the majority of con-
sumer debts from the mejority of wage earners.

=14~
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debtor who secured such order would be precluded for a short period {ten days)
from serving another order based on the same debt against the same employer.
This moratorium period would permit another creditor to intervene and make
collection,

It appears to the Commission that the use of sheriffs and marshals as
high-priced messengers when a creditor is attempting to reach a relatively
gtatic and visible asset like earnings is & grossly extravagent waste of time
and monhey. The United States Post (¢ffice can camplete the same task for &
few cents. It is to the interest of debtors, creditors, and taxpayers generally
that the function of service be performed in a businesslike manner. The Came
mission accordingly recommends that service by mail of the various applications,

notices, and orders required for this process be anthorized.

Hearings; Extrajudicial Agreements

It is unrealistic to hope that any statutory procedures governing this
area of the law can be made entirely self-executing. Some provision must be
made for judiciel review concerning both the issuance and modification of
orders requiring the withholding of earnings. The right to review should be
made clearly known to the debtor, and the procedure for inveking such review
should be &5 simple as possible, To accomplish these cbjectives, the Com-
mission recommends that these procedures be carefully outlined and that forms
be statutorily described--subject to revision by the Judicial Council--which
make clear the rights and obligations of both creditors and debtors.

Despite the necessity of ultimate judicial review, it is obviously highly
desirable to avoid where possible burdening the courts with these matters.

The Commission accordihgly recoamends that creditors and debtors be encoursged
to enter into voluntary agreemenits leading to both the issuance of orders and

the effective modification of such orders. This can be sccomplished by giving

~15-
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these agreements the same effect as judicial orders where the agreement is
entered into in good faith and withoul substantial prejudice to the rights

of other creditors.

Enforcement
The first step towards effective enforcement is taken by providing proce~
dures that are relatively easy to comply with, Beyond this, the statute should
make clear the remedies of the creditor when too little is withheld and of the
debtor when too much is withheld., The power of the court to compel cgbedience
to its orders should be underscored. Finelly, administrative enforcement pro~
cedures-~through warnings,cease and desist orders, or injunctive relief, to-

gether with adequate investigatory powers-«should be provided.

State Administrator

A3 indicated above, the Commission recommends that California seek exemp-
tion from federal control over its wage garnishment procedures. To obtain
such an exemption, & representative authorized to act on behalf of the state
as a liesison with the federal administrator must be designated. It secems de-
sirabie thet the designated officiael alsc be granted the responsibilities of
enforcement suggested sbove as well as duties of rule making and similar admini-
strative tasks, The Commission recommends that the Department of Industrial
Relations be selected as the state administrator to administer and enforce

these procedures.

WAGE ASSIGNMENTS
Section 300 of the Labor Code presently grants a preference to a wvalid
prior voluntary wage assigmment over subsequent assigrments and levies on

eXxecution. Continuation of such a preference would permit a judgment'debtcr
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to give preference to one creditor and to defeat the c¢laims of other creditors
who seek to ecollect on their judgments under the earnings withhalding procedure.
To integrate wage assignments with the operation of the latter procedure, the
Comission recoammends that a prior wage assigmment be granted priority only un-
til after the end of the pay period during which an earnings withholding order
is served. The operation of the earnings garnishment order should be suspended
during this period, thus permitting the debtor an opportunity to put his affairs
in order. BSuch action may include revocation of the prior assignment. In this
regard, wage assigmments should be made revocable at will as to unearned wages.
Thus, where an assignment becomes too onerous--for example, after service of an
earnings garnishment order-~, such assignment may be revoked.

POSTIJUDGMENT EXECUTICN UPON BANK ACCQUNTS

AND RETTREMENT FUNDS

Bank Accounts

In the opinion of the federal administrator, the restrictions on garnish-
ment provided in Title IIY of the Consumer Credit Protection Act do not apply
to earnings deposited in the debtor's bank account.33 While this gpinion may
remove the federal compulaion to protect such assets, it in no way alleviates
the otwious need to grent some protection to bank accounts if any realistic
measure of relisf isg to be provided for earnings. What was said sbove concern-
ing relief from the attachment of bank sccounts could be repeated verbatim here.
The Commigsion accordingly recommends that limited protection comparable to that

described above in connection with bank accounts also be provided to give relief

from execution.

33. BSee Letter From Robert D. Moran, Administrator of the Wage and Hour Divi-
sion of the Department of Lebor, to Mr. Richard Allan Weiss, Fsbruery 26,
1971 (copy on file at the office of the Californis Law Revision Commission,
School of Law, Stanford, California).
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Retirement Funds

Title III does, however, specifically include "periodic payments pur-
suant to a pension or .retirement program"3 within the definition of earn-
ings. Accordingly, the federal restrictions on garnishment imposed by that
title apply to such payments. Californiz law regarding such payments is
less clear. Ag for payments held or in the process of distributlon frou
public pension and retirement plans, subdivision (b} of Section 690.18 of the
Code of Civil Procedure provides a complete and automatic exemption. As for
similar peyments held or in the process of distribution from certain private
plans, subdivision (c) of that section seems to provide an exemption only
from garnishment "in any bankruptcy proceeding.” Moreover, the exemption
must be claimed, and no exemption at all applies to moneys held under a
Keogh Act plan. There is no apparent Justification for the disparity in
treatment between public and private plans, nor does it seem desirasble to
perpetuate the total exemption now provided public plans.

The Commission accordingly recommends that Section A90.18 be revised to
provide exemptions for retirement benefits consistent with the purpose of pro-
viding =dequate relief for retired persons generally as well as procedures
for ccllection which are integrated with the general procedure for withholding
earnings. These provisions should apply equally to both public and private
retirement plans. Generally speaking, assets held or controlled by any re-
tirement or disability plan should be completely exempt from garnishment.
However, the inclusion of all private plans under this exemption requires
that certain safeguards froam abuse also be provided. If & person could pro-
tect a1l contributions to & plen, the plan could serve as a sanctuery from
creditors for a debtor's funds. Accordingly, protection should be provided

only for snnusl contributions not exceeding a fixed amount. Where contributions

34, 15 U,8.C. § 1672{a), quoted in note 1% supra.
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in excess of this amount have been made, a debtor may protect only a pro rata
portion of the resulting fund. This same approach is currently employed by ;
Sections 690.9 and 690.11 relating to 1ife insurance and health and disability é
insurance, respectively.

" When benefits are being distributed to 2 retired or disabied person {or
such person has the right to - require such distribution), these payments should
be treated as "earnings." They should be protected to the same extent but

should also be subject to zarnishment in the same manner as earnings generally.

PROPOSED LEGISLATION
The Commission's recommendstions would be effectuated by the enactment
(ni of the following measure: ;

An act to amend Section 470l of the Civil Code, to amend Sections 630.6,

650.18, 630.50, and 710 of, to add Sections 690.7 and 690.75 to,

to add Chapter 2.5 {commencing with Section 723.10) to Title 9 of

Part 2 of, and to repeal Section 690.7 of, the Code of Civil Pro-

cedure, to repeal Section 15406 of the Financial Code, to amend

Section 300 of the Labor Code, and to amend Section 1342 of the

Unemployment Insurance Code, relating to attachment, garnigshment,

and exemptions from execution,

The people of the State of California do enact as follows:

(N
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§ 4701

Civil Code § 4701 (amended)

Sec., 1. Section 4701 of the Civil Code is amended to read:

L701l. In-any-prececding-vhewe-iho-eouri-has-erdered-eisher-or
both-parente-£0-pay-any-apeuni- for-the- suppers-of-a-ninor-ehildy~-the
eaart-my—eﬂer—e-i%lur-pareat—er-‘beth—p&reaté-ta-aasign-to-the-eeaaty
eleriiy-prodation-effiecery-or-ather-officer-of-the-cours-or-eounty
officer-degignated-by-the-couri-to-receive-such-payrensy-shat-parsion
of-salavy-er-vages-of-either-pareni-due-ar-So-be-due-in-she-fuiure-as
witl-be-guffieient-to-pay-ihe-amount-ordered.by-ihe-eouri-for-she.oup-
poréy-saintenanee-and-edueation-of-the-minor-ehildv--Sueh-order-shail
be-binding-upon-an-employer-upon-ihe-servige-of-a- copy-of -such-ovder
uwpen- sueh-ewplever-and-uniil-furiher-ordey-of-the-eourt - -Fhe-exploy-
er-may-deduct-the- fun-of-one-deilar-{$1)-For-each-paynent-mde
TUYSNENE- 40~ Fuch-prdevy--ARy-fudh-arier-my-be-podificd-or-revolted-as
any-iime-by-the-eouriy--Any- sush-assi gapeni-pade- purevani-o- sours
order-shall-hove-prisviky-as-against-any-siiachmenty-exeguiiony-or
akher-assignmenty-unless-othervise-ordered-by-the-courdy

{a) In any proceeding where the court has ordered elther or both

parents to pay any amount for the support of a minor child, the court

may issue an earnings withholding order for any amounts designated by

the court sufficient to pey for the support, maintenance, and educa-

tion of the minor child. The earnings withholding order shall

clearly indicate that it is an_order for support.

{(b) The order shall be directed to the parent's employer, who

shall pay the withheld earnings to the persor specified in the order

«l-



§ b701

to receive such payment. The order remains in effect until modified

or revoked by the court.

{¢) An earnings withholding order issued pursuant to this sec-

tion is governed by the provisions relating to earnings withholding

orders in Chapter 2.5 (commencing with Section 72§;10) of Title 9

of Part 2 of the Code of Civil Procedure.




Code of Civil Procedure § 690.6 (amended)

Sec. 2. Section 650.6 of the Code of Civil Procedure is amended
to read:

690.6. {a)}-Ald-the-earnings-of-tho-debior-dus-cr-owing-for.his
ParsoRal-serviens-shali~be-eienpi-from-levy-pl-attachuwent-withont-£filing
a«clain-for--oxompiicn-as-previded-in-section-600.5C.

(b)--One-half-a;-sueh-grﬂatar-portian-a=~is-allowed-by;statuta
ef-the-United-Btatesy-of-the-earaings-of-the-debicor.due-or-cwing.for
his-parsonal-services-renderad-at-any-time~witkin.30.days-next.proa
gading-the.lovy.gf-execution-shall-be-oxenpi- from-execution.-without
filing-a~siaim-for-exenpiion-as-provided-in-Seaticn.690.50,

fa)--All-of-such-sarningsy-if-necessary-for.the.use-of.tha-debteris
family-vesiding-in-shis-state-and-supporied-in-wkols—or-ir-pari.by.the
debiary-unless-the-debis-ares

£1)-Ineurred-by-tha-dobiory-his-wifay-or-his~-family-for-the-common
nagescarias-ef-1ife.

{2)-Incurred-for-perional-services-rendered-by-any-employee~-oF
formar-erployee-of-the-debior.

£d3-The-ceurs-shall-determine-the-prisvity-and-divisier-of-pay=-
want-among-all-of-the-creditors-of-a-debior-who-have-levied.an-oxedu~
$icR-upolu-RoneXempt-earRings-upoR-suckh-basig-as-is-just-and-equitable~

{e}-Any-eraditery- UPOR-MOL ohy-shall-bo-orbitled-4o-a-hearing-in
tho-ceurt-in-whigh-she-acticn-is-ponding-er-from-which-$he-wrii-issued
for-tha-~purpess-of-determining.-fhepriorviiy-and-divigien-of-paynens
ameRE-atl-the~arediiors-of-Lthe-debier-who-hava-lovied-an-exacution-upen
RenexsEpl-earnings-purdvani-fe-Shis-seatien~
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Code Civ. Proc. § 690.6

(a) As used in this section, "earnings” means compensation

payable by an employer to an employee for services performed by such

enpldoyee for such employer whether denominated as wages, salary,

commis®ion, bonus, or otherwise.

(b) From levy of attachment, all earnings of the debtor which

ars due or. owing to him, or have bezen pald to him and are in his

possession in a form identified by the levying officer as earnings,

without filing a claim for exemption as provided in Section 690.50.

(¢) From levy of attachment, all earnings of the debtor which

have been paid to him and are retained in the form in which paid or

as cash but which are not identified by the levying officer as earnings.

(d) All earnings of the debtor which are due or owing to him

shall be exempt from levy of execution. Such earnings shall only be

subject to garnishment pursuant to Chapter 2.5 {commencing with Sec-

tion 723.10) of Title 9 of Part 2.

(e} From levy of execution, earnings of the debtor which have

been paid to him and are in his possession in a form identified Dby

the levying officer as earnings, in the amount that is exempted from

garnishment by Section 723.50, without filing a claim for exemption

as provided in Section 690.50.

(f) From levy of execution, earnings of the debtor which have

been paid to him and are retained in the form in which paid or as

cash but which are not identified by the levying officer as earnings,

in the amount that is exempted from garnishment by Section 723.50.

I



Code Civ. Proe. § 690.6

(g) From levy of execution, that portion of his earnings which the

Judgment debtor establishes 1s essential for the supporti of his family.

Comment. Sectilon 690.6 1s smended and integrated with new Chapter 2.5
{commencing with Section 723.10) to satisfy the restrictions upon the sttach-
ment of and execution upon earnings imposed by recent Judicial decisions and
federal legislation. See Chapter 2.5 (commencing with Section 723.10) and

Comments thereto. See also Recommendation Relating to Attachment, Garnishment,

Exemptions From Execution: Earanings Protection Law (1971). It should be empha-

sized that Section 630.65 states the exemptions from prejudgment levy of attach-
ment for sll earnings, both paid and payable. This section is also the source
of exemption from postjudgment levy of execution for pald earnings. Unpaid
earnings, i.e., earnings "due and owing," are provided for by Chapter 2.5 (com-
mencing with Section 723.10).

Subdivision (a) defines "earnings" in conformity with Section 723.11. See
discussion in Comment to Section 723.11. The reference in Section 302(a) of
the federal Consumer Credit Protection Act of 1968 to compensation "psid or
payable" is omitted in the definition set forth here but forms the basis for
the categories of exempt assets protected under Chapter 2.5 (commencing with
Section 723.10}(earnings owed to judgment debtor) and subdivisions (b) through
(f) of this section. That is, earnings which are "payable" are essentially
those with are referred to as "due and owing" under this section. "Pald"earn-
ings are covered here by reference to earnings which have been paid to the
debtor--whether or not they are still in a form identifiable as "earnings." It

gshould be noted that certain analogous types of periodic payments--for example,
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Code Civ. Proec. § 690.6

retirement pasyments, welfare assistance, and unemployment benefits-~-are not
covered here but by other provisions of the 690 series. See, e.g., Sections
690.175 (unemployment compensation), 690.18 (payments pursuant to a pension
or retirement program), 6%0.19 (public aseistance).

Former subdivision (a) of Section 690.6 provided an automstic, total
exemption from prejudgment levy of attachment of all earnings "due and ow-
ing" to the debtor; this aspect of the former law is carried forward without
change in subdivision {b). Compare Cal. Stats. 13970, Ch. 1523, § 19.

Subdivision {b) also includes as exempt from attachment all earnings
of the debtor which "are in his possession in a form identifiable by the
levying officer as earnings." It would be completely inconsistent with the

rationale of Sniadach and McCallop to exempt earnings payable by an employer

but to make these same earnings subject to attachment as soon as they pass
into the hands of the employee-debtor. {The term "debtor" is used here to
include a defendant or cross~defendant subject to attachment., See Section
690{c).) Accordingly, to avoid such an anomaly, subdivision (b) provides

the same exemption for all earnings whether "due and owing” or paid but still
in a form identifiable as earnings. Included in the latter category would,
for example, te an uncashed paycheck. The identification is done by the
levying officer~-sheriff, constable, or marshal. He is protected from any
ligbility for a mistaken identification by the immanity for discretionary acts
afforded by Covernment Code Section 820.2. Where an officer does mistakenly
attach earnings, the debtor may still claim an exemption under subdivision
{¢). Under subdivision (b), howsver, the exemption is autcmatic; no claim

pursuant to Section 690.50 is required.
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Code Civ. Proc. § 690.6

Subdivision (c¢) is necessary to cover the logical histus left by sub~
division (b), i.e., earnings paid but not in a form identifisble as earn-
ings or, at least, not in fact so identified by the levying officer.
Subdivision (e¢) is intended to cover the relatively rare case where the
officer cannot or does not properly identify earnings as earnings. This
can heppen, for example, where cash in the possession of the debtor is
attached. Circumstances may clearly indicate that the money is "earningé"-—
for example, cash in a pay envelope attached shortly after the debtor leaves
his place of employment upcn a payday. Nevertheless, in other circumstances,
subdivision {(¢) affords the debtor an opportunity at least to claim an
exemption pursuant to Section £90.50 by showing that "earnings"” have been
attached. Subdivision {c) does not, however, protect earnings after they
have been converted into another form. Protection of assets in these other
forms must be sought under other exemption provisions. BSee, e.g., Civil
Code Section 1240 (homestead exemption from execution); Code of Civil Pro-
cedure Sections 690.1 (household furnishings and appliances); 690.2 (motor
vehicles); 690.7 {money deposited in bank, credit union, or savings and
loan association).

Subdivision {d) makes clear that the levy of execution may noc longer
be used to garnish the wages of an employee while they are still in the
nands of his employer. A judgment creditor now may only reach this asset
of a debtor pursusnt to Chapter 2.5 {commencing with Section 723.10).
However, Chapter 2.5 deals primarily with unpaid easrnings, l.e., earnings
which are "due and owing." For a very limited exception to this rule with
regard "to tips, sece Section 723.106 and Comment thereto. Earnings, once

paid, are subject to levy of execution. -Subdivisions {e) and (f), therefore,
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provide exemptions for paid earnings comparable to the exemptions provided for
unpald earnings by Sections 723.50 and 723.51. It should be emphasized, how-
ever, that, as noted above, these subdivigions do not protect earnings after
they have been converted into ancther form. Compare Section 690.75 (money

deposited in bank, credit union, or savings and loan associatiom).
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§ 690.7 (Repealed)

Sec. 3. Section 630.7 of the Code of Civil Procedure is

repealed.

650+Fv-~{a)--Po-the-manimum-aggregate-value-of -one-shousand
deiiars-{ly000)7-any- eonbination-of -she-follewings--cavings-deposite
iny-shares-ey-other-aeeounts-iny-or-shares-of-steek-ofy-any-state-ow
federal-eavings-and-isgn-asaeeistion;-Ysavings-depositsli-ashali-in-
edude-"investment-certifientest-and-Cwithdrawabie-shares!-as-defined
in-Beetion-5061-and-5067-ef-she-Finaneial -Codey-respeetivelyy

{b)--Bueh-exemption-set-Fforth-in-eubdivision-{aj-chali-be-a-maxi-
Bum-of~one-shousand-doilars-{ $1,000) -per-persen; ~whether-the-eharactes

of-the-property-be-separate-or- copmmRityy

Comment. Section 690.7 is superseded by new Sections 690.7 and 690.75.



§ 690.7. PRank accounts; exemption from levy of attachment

Sec. 4. Section 690.7 is added to the Code of Civil Procedure,
to read:

690.7. (a) From levy of attachment, to the maximum aggregate
value of fifteen hundred dollars ($1500), any combination of the
following:

(1) Savings deposits in, shares or other accounts in, or shares
of, any state or Ffederal savings and lcan assoclation. As used in
this paragraph, "savings deposits" shall include "investment certifi-
cates" and "withdrawable shares” as defined in Sections 5061 and 5067
of the Financial Code, respectively.

{2) Shares and certificates for funds received of members of any
credit union and all the accumulation on such shares and certificates.

{3) Deposits or accounts in any bank. As used in this paragraph,
the term "bank" i1s defined in Section 102 of the Financial Code.

{b) The exemption set forth in subdivision {a) shall be a meximum
of fifteen hundred dollars {$1500) per person.

(¢) To claim the exemption provided in this section, the debtor
shall file a claim of exemption as provided in Section 690.50. The
debtor*s claim shall include an affidavit which states that the sum of
the amount claimed as exempt and all amounts held by him in all other
accounts of the type described in subdivision (2) on the date of the
levy does not exceed fifteen hundred dollars ($1500).

(d) A debtor may claim a greater amount of any account as exempt
from levy of attachment by filing & claim of exemptlon as provided in

Section 690.50, and by showing that such amount is:
-10-



Code Civ. Proc. § 690.7
(1) Essentisl for the sﬁpport of himself or his family; or
(2} Required for the payment of wages or salary earned by

an employee of the debior prior to the date of the levy.

Comment. Section 690.7 is revised to provide the same exenptions from
levy of attachment for all types of savings or commercial accounts whether
in a bank (paragraph (3)), savings and loan association {paragraph (1)), or
credit union (paragraph (2)). For similar exemptions from levy of execution,
see Section 690.75 and Comment thereto. The basic exemption is an aggregate
one; that is, up to fifteen hundred dollars may be exempted hereunder fron -
ong or. any ccwbination of accounts. However, the total amount exempted by
any one person from ail accounts 1s limited to fifteen hundred dollars. More-
over, a debtor may claim as exempt only that portion of an account levied
upon which, when added to all other amounts held by the debtor in other
accounts on the date of the levy, equals fifteen hundred dollars. See sub-
division {¢). See also Section 690{c)("debtor" defined to include defendant).

Subdivision (d) provides two exceptions which permit a debtor to protect
such greater amount as he can show is "essential for the support of himself
or family" (compare Section 723.51), or is "required for the payment of
wages or salary earned by an employese of the debtor prior to the date of thé
levy." See Section 723.11 ("employee" defined). The latter preference
should be particularly helpful to the small businessman and i1s consistent
with a general policy to protect a wage earner from the interruption of his
day-to-day flow of earnings.

These exemptions must be claimed pursuant to Section 690.50. Such pro-

cedure is necessary to control the accumulation of accounts. (The alternative
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Code Civ. Proc. § 690.7
of exempting a fixed amount from each account would permit a debtor to avoid
levy altogether by the opening of multiple accounts.) However, it is anti-
cipated that the release of funds pursuant to the exemptions granted by this
section will generally be expeditiously accomplished. The basic exemption,
at least, is fixed and clear, and the asset is completely liquid. Accord-
ingly, where only the basic exemption is claimed, there should be little
occasion for the filing of counteraffidavits by a creditor, thus permitting
the attaching officer to make the necessary distributions on the basis of
the debtor's affidavit alone.

Paragraph (1) of subdivision (a) continues the substance of subdivision
(a) of former Section 690.7 except the amount of the exemption 1s increased
to $1500 to conform with the exemption provided for credit union accounts.
Paragraph (2) incorporates the substance of former Section 15406 of the
Financial Code. Paragraph (3) is added to afford bank accounts--both savings
and checking accounts--the protection granted similar assets. Their omission
was logleally incomnsistent with the former exemptions. More importantly,
the failure to provide any exemption for perscnsl checking sccounts-«the
usual depository for current earnings-~viclated the spirit if not the letter
of both recent federal legislation and and Judicial decisions. See 15 U.S.C.

§§ 1671-1677; Sniadach v. Family Finance Corp., 395 U.S. 337 (1969); McCallop

v. Carberry, 1 Cal.3d 903, 4L p.2d 122, 83 Cal. Rptr. 666 {(1970). See also

Recommendation Relating to Attachment, Garnishment, Exemptions From Execution:

Farnings Protection law (1971). It should, however, be noted that the exemp-

tions provided here are exclusive. They are in no way dependent upon a show-

ing by the debtor that the amount claimed as exempt representshis earnings.
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Code Civ. Proc. § 690.7
Nor may the debtor claim a grester amount as exempt by showing that
amownts deposited were derived from his earnings.

In the event of a levy upcn a joint account, each debtor is entitled
to claim a fifteen Imndred dollar exemption pursuant to this section. Where
only one joint holder is a debtor, .the other holders may, of course, make
their third-party claims pursuant to Section 689.

The exemptions provided by Sections 690.7 and 690.75 are limitations
on garnishment procedures only. They do not affect in any way the exercise

of rights pursuant to Civil Code Section 3054 (banker's lien).



Code of Civil Procedure § 690.18 (amendsd)

Sec. 5., Section £90.18 of the Code of Civil Procedure is amended
to read:

690.18. {a}-All-memey-reeeived-by-sny-peraens-a-rasident-of -the
gtaboy-as5-a-peRciohy-o¥-a6-aR-aneuity-er-rebirement-or-disabiltity-or
éenth-or-ebher-barafit;-er-ap-a-reburn-of-eeptribubions-and-interens
LthoreeRy-Efrom-the-United-Statec-zgoverirenty~or-from-the-gtatey-ar-any
geurbyy-cityy-or-eiby-ond -eountyy-or-ether-pelitical-pukdivision-ef
the-statoy-er-any-public-trusbs-ev-public-gorporaticny-or-frem-the
Severning-body-of -any-of-thomy-or-frem-ppy-public-beard-or-boaprds ¢ -0
frem-any-retiromant,-digabiliiy,-or-aRRuity-system-established-by-any
of -thom-pursuant-te-statutsy-whether-tho-came-shall-be~-in-the-actual
possession-ef-sush-ponsioner-er-heneficinryy-or-depesitad-by-hims

{b)-All-money-haldy-contrellody-ar-in-process-of-distributien-by
the-statey-or-a-gityy-city-and-countyy-countyy-or-other-potitical-sub-
division-ef-the-siatey-or-any-pubkic-trust-er-public-carpeovratichny-oF
the-govarning-bedy-of-any-of-thomy-or-by-any-public-board-er-boardesy
dorived-fram-the.contribuiions-by-the-state-or-such-cityy-countyy-
gity-and-couniyy-or-cthar-political-subdivisicny-or-sush-public-trusty
public-corperationy-governing-vedyy-or-public-board-sr-boardsy-or-by
.any-efficer-on-amployea~the;ee£,-fcr-reti:amant-gr-pension-purpesos-or
the-payment-of -disability,. deathy-or-cthor-benefitsy-or-the-paymant-of
kenefits-payable-foy-er.the-reimbursemont-of benofifs-paid-toy-eum-
ployees-theraof-under-tha-provisicns-of-the-Unerploymint -Insurance-Codey
and-ali-rights-and-benafits.acerucd-or-Goeruing-to-ARY-pereoR-uRder-any

system-established-purswani-to-statute-by-the.state,-city,-eity.and
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o Code Civ. Proc. § 690.18

r ¥
souRbys-aepRbyy-op-other-potitienl-subdivisien-of -the-statey-or-any-pub~

tio-trugb-ar-publie-perporasien-fer-petirementy~anauisyy-or-pension-pur-
puseg-ep-paymenb-of-diosbitity-or-death-benefitas-agd-sll-vaeatien
eraditp-aeeututated-br-a-gbnte-empleyce~pursuant-ta-the-orevistens-of
Seebier-18050-0f-the-Geverament-Cedey~or-any-obhar-publie-employea-pur-
suant-So-any-iaw-for-the-aceumalation-of -vaeation-eradits-appiieabio-te
guek-emplayee s --Buek-moneysy-benefiss;-and-ereditn-ahali-be-exempE-withous
filing-a-¢laim-of-exemption-as-previded-in-Seetion-698-50-

fe}-All-meney-keldy-conbrelled;-or-in-preceps-af-dissribubien-by
eay-privabe-rebiroment-plars-inetudingy-buk-net-1imited-tes-unien-rebire.
ment-plangy-or-aRy-profit-gharins-plon-degigned-and-used -for-retiremens
parpecesy~o¥-the-payment-of-berefita-ag-ap-areaity;-pensien;-refirement
ailewsneey-disability-payment-or-death-benefit-from-gueh-rebivement-ar-
prefifi-charing-plang;-and-all-eontributieng-apd-interent-thercon-re~
Lurned-to-any-member-ef-any-saeh-retivement-or-profit-ahering-plans-are
exdempb-fram-axeautiony-atiachrenty-er-garnishnens-in-aRy-bankruptey-pre-
eeeding+--This-subdivicion-ghali-ros-apply-to-any-noneys~held-3n-aay-re-
birement-presram-cpsbablished -purauant-So-ta-federat-"0elf-Baployed-Fa-
dividuale-Tax-Retirement-Aet-of-1062" -{P:h--87-792:-76-5ta%--869} 5 -ner
t@-aRy-HoReys-reeeivad-iR-any-RaRney-by-porions-frcu-any-such-resivemens
program-so-cstablighed

{s) As used in this section, the term "retirement plan” includes any

private retirement or disability plan (including, but not limited to, any

union or joint employer-employee retirement or disability plan), any

private profit-sharing plan designed and used for retirement or dis-

ability purposes, and any public retirement or dissbility plan established
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by the state, or any county, city, or city and county, or other political

subdivision of ths state, or any public trust, public corporation, or

public board.

(b) For the purpose of applying Chapter 2.5 (commencing with Sec-

tion 723.10) to the withholding of money from a retirement plam as pro-

vided in subdivision {d):

(1) The person to whom money, assets, and benefits are being dis-

tributed by such retirement plan or to whom such money, assets, or bene-

fits are currently payable pursuant to such plan, shall be deemed an

"employee" of the retirement plan;

{2) The retirement plan shall be deemed an "employer";

{3) The money, assets, or benefits being distributed or currently

payeble by such plan to & person shall be deemed his "earnings";

{4) The interval at which the money, assets, or benefits are being

distributed or are payable shall be deemed a "pay period."

{c)} All money, assets, and benefits held, controlled, or in process

of distrivution by any retirement plan shall be exempt from attachment

or execution if the annual contributicns, from whatever source, paid

into such plan by or on behalf of any person do not exceed five thousand

dollars ($5,000) or, if they exceed that sum, & like exemption shall

exist which shall besr the same proportion to the amounts held or con-

trolled by such plan that such five thousand dollars ($5,000) bear

to the annual contributions made.

{d) ALl money, assets, and benefits in process of distribution

by any retirement plan, or currently payable pursuant to such plan,

to any person as & pension, or as an ennuity or retirement or disability
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or death or other benefit which are exempt from execution pursuant to

subdivision (b) are subject to withholding in accordance with Chapter

2.5 (commencing with Section 723.10).

Comment. Section £90.18 is substantially revised to provide exemptions
for retirement benefits comnsistent with the purpose of providing adequate
reliaf for retired persohs generally as well as providing procedures for
collection which are integrated with the Earnings Protection Law {Chapter
2.5 of this Title). These provisions apply equally to both public and private
retirement plans. GSee subdivision {a).

Generally speaking, money {aud other assets) held or controlled by or

under any retirement or disability plan are completely exempt from levy.
See subdivision {c). This continues former lav as to public plans and (at

least as to an exemption from bankruptcy) as to many private plans. See
Czl. Stats. 1970, th. 1523, § Lk.5, p. . The failure to protect all

plans and the persons covered thereby was unjustified, and Section £90.18
hag therefore been revised to provide the same protection for all. How-
gver, the inclusion of 8ll private plans reguires that certain safeguards
from abuse be also provided., If a person could protect all contributions
to a plan, the plan could serve as a sanctuary from creditors for a debtor's
funds. Accordingly, subdivision (c¢) provides protection only for annual con-
trivutions not exceeding five thousand dollars. Where contributions in
excess of this amcunt have been made, a debtor may only protect a pro rata
portion of the resulting fund. BSuch contributions include, of course, all
contributiens whether paid by the employee or the employer.

When money or other benefits are being distributed to a retired or
disabled person (or such person has the right to require them to be paid
pursuant to the plan), such monzy is treated as "earnings" and is subject
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to garnishment by the person’s creditors in accordance with Chapter 2.5.
See subdivisions (b) and (d). Chapter 2.5 provides not only a procedure
for collection {through service of a withholding order upon a person au-
thorized to act on behalf of the retirement plan) but also substantial
limitations on the amounts which can be withheld. 8See Sections 723.50 and
T23.51. It should be noted, however, that these limitations apply only to
amounts which would otherwise be exempt under subdivision {b). In other
words, a creditor is always able under subdivision (b) to levy upon an-
nual contributions {whether held or in the process of distribution) which
exceed the five thousand-dollar limitation,

Subdivision (b) of former Section 690.18 alsc protected certain bene-
fits provided public employees under the Upnemployment Insurance Code and
vacation credits of such employees. The protection of unemployment bene-
fits was dupliceted and is continued under Section 690.175. Vacation
credits are properly treated as =arnings under the Earnings Protection

Law. See Section 723.11.
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Sec. § . Section 690.50 of the Code of Civil Procedure is

amended to read:

@ 690.50.

' ((a’}if the properiy mentioned in Sections £90.1 to 690.29, inclusive,
“shall be levied upon under writ of attachment or exfution, the defend-
ant or judgment debtor (herein referred to ms “the debtor”). in order to
avail himself of his exemption rights as to such property, shall within 10
days from the date such property was levied upon deliver to the levying
officer an affidavit of himself or his agent, together with a copy thereof,
alleging that the property levied upon, identifying it, i3 exempt, apecify-
ing the section or sections of this code on which he relies for his claim
to exemption, and all facts necessary to support hig claim, and also stat-
ing therein his. address within this state for the purpose of permitting
. service by mail upon him of the counteraffidavit and any notice of the
motion herein provided.

{b) Forthwith tipon receiving the affidavit of exemption, the levying
off:cer ,8hall serve upon the plaintiff or the person in whose favor the
writ runs (herein referred to as “the creditor”), either personslly or by
mail, a copy of the affidavit of exemption, together with a writing, signed
by the levying officer, stating that the claim to exemption has beén re-
ceived and that the officer will relense the property unless he receives from
the creditor a counteraffidavit within five days sfter service of auch writ-
ing. -

{e} If the creditor desires to contest the ¢laim to exemption, he shall,
within auch period of five days, file with the levying officer a counter-
affidevit alleging that the property is not exempt within the meaning of
the section or sections of this code relied upon, or if the claim to exemp
tion be based on Secticns 690.2, 6908, 690.4, €90.6,{alleging that the value
of the property -elaimed to be exempt iz in excess of the value stated in
the applicable section or sections, together with proof of serv:ce of a copy
of such counteraffidavit upon the debtor.

{d) I no such counteraffidavit, with such proof of service, is s0 filed
with the levying officer within the time allowed, the officer shall forth-

- with relesse the pronerty.

(e) If such counteraffidavit, with such prouf of aervice, is so filed,

either the creditor or the debtor shall be entitled to & hearing in the court
- in which the action is pending or from which the writ issued for the pur-

: poae of determimng the elaim to exemptwn-—t-he—pem&ror-dimon—ei—pw—
pmmua—ai—ﬁem—%ﬁ- or the value of the pruperty clmmed to be ex-

empt. Such hearing shall be granted by the court upen motion of either

party made within five davs after the counteraffidavit is filed with the
levying officer, and such hearing must be had within 16 days from the date
of the making of such motion unless continued by the court for good cause.
The party making the motion for hearing shall give not less than five days’
notice in writing of such hearing to the levying officer and to the other
party, and specify therein that the hearing is for the purpose of deter-
mining the claim to exemption. The notice may be of motion or of hearing
and upon the filing of the notice with the clerk of court, the motion is
deemed made,
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{f) 1f neither party makes such motiou within the time auowed, or if the
levying officer shall not have been gerved with o copy of the notice of
hearing within 10 days after the filing of the counteraffidavit, the levying
of ficer shall forthwith release the property te the debtor.

{g) At any iime while the proceedings.sare pending, upon motion of
either party or upon ita own motion, the court may {1} order the sale of
any perishable property held by such officer and direet disposition of the
proceeds of such sale, and {2) make such other ordera.as may be proper
under the particuiar civcumstances of the case. Any orders so made may
be modified or vacated by the court or judge granting the same, or by
the court in which the proceedings are pending, at any time during the
pendency of the proceedinga, upon such terms as may be just.

(h) The levying officer in all cases shall retain physicel possession
of the property levied upon if it is capable of physical posseszion, or in the
case of property not capeble of phywical possession, the levy shall remsin
in full force angd effect, pending the final determinatior of the claim io
exemption. However, no sale ander oxecution shall be had prior to such

, final determination unless an order of the cour‘l hearing the claim for
" exemption, shall so provide. : '

(i) At such hearing, the party claiming the exemption shall have the
burden of proof. The affidavits and countereffidavits shall be filed by, the
levying officer with the court and shall constitute the pleadings, subject-
{o the power of the court to-permit an amendment in the interests of jus-
tice. The affidavit of exeimption shall be deemed controverted by the
counteraffidavit and both shall be received in evidence., Nothing herein:
shall be construed to deprive anyone of the right to 2 jury trial in any
case where, by the Constitution, such right is given, but a jury trial may
be waived in any such case in like manner as in the trial of an action.
No findings shall be required in a proceeding under this section, When
the hesring is before the esurt sitting without a jury, and no evidence
other than the affidavit and counteraffidavit is offered the court, if
satisfied that sufficient facts are shown thereby, may make its determina-
tion thereon. Otherwise, it shall order the hearing continued for the pro-
duction of other evidence, orai or documentary, or the filing of other af-
fidavits and counteraf{idavitz. At the conclusion of the hearing, the court
shall give judgment .determining whether the claim to exemption shall be
allawed or not m w}m}e or in part W&mmm

i 3. e & JUR: wh:ch Judgment
shal] be determmatwe a3 to the nght of the credltor to have the property
taken “and held by the officer or to subject the property te payment or
other aatisfaction of his judpment. In such judgment the court shall make
all proper orders for the disposition of such property or the proceeds there-
of. . :

{j} A copy of any judgment entered in the trial court zshall be forthwith
transmitted by the clerk to the levying officer in order to permit such
officer tn either release the property attached or to continue to hold it to
sell it, in accordance with the provisions of the writ previoualy delivered
to him. Such officer, unless an appesl from the judgment is waived, or
the judgment has otherwise become final, shall continue to hold such
property under attachment or execution, continuing the sale of any prop-
erty held under execution until such judgment becomes final However,
if a claim to exemption under Section 690.6 i3 allowed by such judgment,
the debtor shall be entitled to a release of the earnings so exempted at
the expiration of three days, unless otherwise ordered by the court, or vn-
less the levying officer shall have been served with a copy of a notice of
appeal from the judgment.
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(k) When any documents required hereunder are served by mail, the
provisions of this code relating to serviee by mail shall be applicable there-
to. '

(D ﬁ!henever the time allowed for an act to be done hereundér is ex-
tended by the eourt, writien notice thereof shali be given promptly to the
appo_sing g&_zr‘ty, urless such notice be waived, and to the levying officer.

{m} An appeal. lies from any judgment under this section. Such ap-
- pesl to be taken in the manner provided for appeals in the court in which
thg - proceeding is had, ' ' ‘



§ 690.75. Fank accounts; exemption from levy of execution

Sec. 7. BSection 690.75 is added to the Code of Civil Procedure,
to read:

690.75. (a) From levy of execution, to the maximum aggregate
value of one thousand dollars ($1000), any combination of the follow-
ing:

(1} Savings deposits in, shares or other accounts in, or shares
of, any state or federal savings and loan association. As used in this
varagraph, "savings deposits" shall include "investment certificates"
and "withdrawsble shares" as defined in Sections 5061 and S067 of the
Financial Code, respectively.

(2) Shares and certificates for funds received of members of any
eredit union and &1l the accumulation on such shares apd certificates.

(3) Deposits or accounts in any bank. As used in this paragraph,
the term "bank" is defined in Section 102 of the Financial Code.

(b) The exemption set forth in subdivision {a) shall be a maximum
of one thousand dollars ($1000) per person.

(c) To claim the exemption provided in this section, the debtor
shall file a claim of exemption as provided in Section 690.50. The
debtor's claim shall include an affidavit which states that the sum of
the amount claimed as exempt and all amounts held by him in all other
accounts of the type described in subdivision (a) on the date of the
levy does not exceed one thousand dollars ($1000).

(&) A debtor may claim a greater amount of any account as exempt
from levy of execution by filing a claim of exemption as provided in

Section 690.50 and by showing that such amount is:
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Code Civ. Proc. § 690.75
{1) Essential for the support of himself or his family; or
{2) Required for the payment of wages or salary earned by an

employee of the debtor pricr to the date of the levy.

Comment. Section 690.75 is added to provide protection from levy of
execution similar to that provided by Section 690.7 from levy of attachment.
See Sectlon 690.7 and Comment thereto. However, ﬁhe basic exemption pro-
vided by Section 690.75 is limited in amcunt to one thousand dollars subject,

of course, to the exceptions contained in subdivision (d).
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Sec., 8 . Section TLO of the Code of Civil Procedure is amended
to read:

F# ?10.8,

(a) Whenever a judgment for the payment of money is rendered by any
couri of this state against » dsfendant to whom money is owing and un-

- paid by this state or by any county, city and county, city or municipality.
quasi-municipality, district or public corporation, the jodgment credifor
may file 2 duly authenticated abstract or transeript of auch judgment to-
gether with en affidavit stating the exact amouni then: due, owing and
unpaid thereon and that he desires to avail kimself of the provisions of
thia section in the manuer as follows: -

1. If such money--weges—or—salary- is owing and unpaid by this state
to such judgment debtor, seid judgment creditor shall file said sbsiract
or tranacript and affidavit with the stste department, board, office or com-
misaion owing such money—weges-or-sglary to sszid judgment debior prior
to the time such state department, board, office or commission presents the
claim of such judgment deblor therefor to the State Controller -or—boeithe
State-—Pervonnel-Board. Said ataie department, board, office or commission’
in presenting such claim of such judgment debtor to said State Controller
shall note thereunder the fact that the filing of such abstract or transcript
and affidavit and state the amount unpaid on said judgment as shown by
aaid affidavit and shall slsc note any amounts advanced to the judgment
debtor by, or which the judgment debtor owes te, the State of California
by reagon of advances for expenses or for any oither purpose. Thereupon
the State Controller, to discharge such claim of such judgment debtor,
shall pay into the court which issued such abstract or transcript by his war-
rant or check payable to said court the whole or such portion of the amount
due such judgment debtor on such clnim, after deducting from such claim

an amount sufficient {o reimburse the atate depariment, board, officer o
commission for any amounts advanced to sald Judgment debtor or by !um
_owed to the State of Cdzfom:a, arrd-n ’ " e

%m&mm an will aatisfy in'fuli or to the great-
egt extent the amount unpaid on said judgment and the balance thereof,
if any, to the judgment debtor.

2. 1f such money,~weges-er—aglare is owing and unpaid to such judg-
ment debtor by any county, city and county, city or municipality, quasi-
municipality, district or public corporation, said judgment creditor shall
tile said abatract or transcript and affidavit with the auditor of such county,
city and county, city or municipality, qguasi-municipality, district.or public
corporation (and in case there be mo auditer then with the official whase
duty correaponds to thet of auditor). Thereupon sajd auditor {or other
official) to discharge such claim of such judgment debtor shall pay into the
court which isamed such abstraci or tranacript by his warrant or check
payable to asid court the whole or such vortion of the amount due on such
claim of such judgment debior, Jess—an—smonnt-equni—to—oneheli-ornuch-
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2y in full or to the greatest extent the amount unpald on aaid judgment
and the balance thereof, if any, to the judgment debtor.

{b) The judgment creditor apon filing such abstract or transcript and
affidavit shall pay & fre of two doilars and fifty cents ($2.60) to the person
or agency with whom the same is filed.

(¢} Whenever & court receives any money heveunder, it shall pay as much
thereof 25 is not exempt from execution under this code to the indgment
creditor and the balance thereof, if any, to the judgment debtor. The pro-
cedure for determining the claim of exemvtion shall be governed by the
procedure set forth in $90:26-of-this-esaer Section £690.50.

(d) In the event the moneys owing to a judgment debtor by any govern-
mental agency mentioned in this section are owing by reason of an award
made in a condemnation proceeding brought by the governmentsal agency,
such governmental agency may pay the amount of the award to the elerk
of the court in which such pondemnation proceeding was {ried, and shall file
therewith the abatract or tranecript of judgment and the affidavit filed
with it by the judgment creditor. Such payment into court shall corstitute
payment of the condemnetion award within the meaning of Section 1251 of
thiz code. Upon such payment into court &nd the filing with the county
¢lerk of such abstract or transcript of judgment and affidevit, the county
clerk shall notify by mail, through their attorneys, if any, all parties inter-
ested in said sward of the time and place st which the court which tried the
sondemnation proceeding will determine the conflicting claims to said award.
At said time and place the court shall make such determination and order
the distribution of the money held by the county clerk in aceordance there-
with,

{e) The judgment crediior may state in the affidavit any fuct or facis
tending to establish the ideniity of the judgment debtor. No public of-
ficer or employee shall be Yiable for failure to perform any duty imposed by
this zection unless sufficient information ia furnished by the abatract or
transeript together with the affidavit to eneble him in the exercise of rea-
soneble diligence to ascertain such identity therefrom and from the papers
and records on file in the office in which he works. The word “office”
a3 used herein does not include any branch or subordinate office located in
a different city.
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Any fees received by 2 state agency under this section shall be de-

posited to the eredit of the fund from which payments were, or would be,
made on account of a garnishment under this section. Fer-the-purpose-of

(&) This section does not authorize the withholding of earnings

of a public employee., The earnings of a public employee may be with-

held only pursuant to Chapter 2.5 (commencing with Section 723.10).




Sec. g, Chapter 2.5 (commencing with Section 723.10) is added
to Title 9 of Part 2 of the Code of Civil Procedure, to read:

CHAFTER 2.5. EARWINGS PROTECTICN LAW

Article 1. Short Title; Definitions

§ 723.10. Short title

723.10. This chapter shall be known and may be cited as the

"Barnings Protection Law."”
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§ 723.11. Definitions
723.11. As used in this chapter:
a) "Earnings" means compensation payable by an employver to
mp

an employee for services performed by such employee for such employer
whether denominated as wages, salary, commission, bomis, or otherwise.

{v) "BEmployee" means an individual who performs services subject
to the control of an employer as to both what shall be done and how It
shall be done.

(c) "Employer" means a person for whom an individual performs
services as an employee.

(d) "Judgment" includes a support order.

(e) "Judgment creditor” means the person in favor of whom a judg-
ment 1s rendered and includes his representative.

{f} "Judgment debtor" means the person against whom a judgment
is rendered.

(g) "State Administrator" means the Department of Industrial

Relations.

Comment. Section 723.11 states definitions used in applying this chap-
ter. Subdivisions (a}, (b), and (c) make clear that this chapter deals
oply with the garnishment or withholding of earnings for services rendered
in an employer-employee relationship. Subdivisions (b) and (c) are based
on the commonh law requirements for such relationship. It should be noted
that an employee may be given considerable discretion and still be an em-
ployee s0 long ae his employer 4as the legal right to control both method

and result. However, no attempt is made here to Incorporate specific case
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§ 723.11
law arising out of situnations involving probleme and issues unrelated to
the purposes and procedures relevant in applying this chapter.

The term "earnings" embraces all remuneration "whether denominated
88 wages, salary, commission, bonus, or otherwise." The infinite variety
of forms which such compensation can take precludes a more precise statu-
tory definition. Accordingly, the State Administrator, who is authorized
and directed to adopt "such rules and regulations as are reasonsbly
necessary for the purpose of administering . . . this chapter,” will be
required in some clrcumstances to provide rulings consistent with the statu-

"earnings." BSee Section

tory definition as to whether certain items are
723.156.

Unlike the definition of "earnings" used in Title III of the federal
Consumer Credit Protection Act of 1968, the term used here does not inelude
"perdodic payments pursuant to a pension or retirement program." Separate
treatment is accorded such payments under Section 690.18.

It might be noted, however, that money held in both public and private pen-
sion and retirement funds 1s generally exempt frem execution. See Section

690.18. Moreover, the term "earnings" is restricted to compensation

payable to an employee. Contributions by an employer to such pension and

retirement funds, where the employee has no right to immediate withdrawal,
would therefore not be considersd payable to the employee and would not be

subject to the earnings withholding procedure.
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Article 2. QCeneral

§ 723.20. Chapter exclusive procedure for withholding earnings

723.20. The earnings of an employee shall not be required to
be withheld for payment of a debt by means of any judicial procedure

other than pursuant to the provisions of this chapter.

Comment. Section 723.20 makes the Earnings Protection Iaw the ex-
clusive judicial method of compelling an employer to withhold earnings.
Attachment of earnings before judgment is abolished by subdivision (b) of
Section 690.6. For provisions relating to voluntary wage assignments,
see Labor Code § 300. See also Civil Code § 4701. Thie chapter has no
effect on judgment collection procedures that deo not involwve the withhoid-
ing of an employee's earnings. See, e.g., Sections 630.7; 690.75
(bank accounts); Section 690.18 {retirement funds).

Of course, the Earnings Protection Iaw has no effect on matters that
are preempted by the federal law, such as federal bankruptcy proceedings

and federal tax collection procedures. E.g., Int. Rev. Code of 1954,

§ 6334{c).



§ 723.21. levy made by earnings withholding order

723.21. A levy upon the earnings of 2 judgment debtor ghali be
made by an earnings withholding order, directed to his employer,

in accordance with this chapter.
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§ 723.22. Continuing withholding order

723.22. Except as otherwise provided in this chapter, receipt
by an employer of an earnings withholding order:

(2) Counstitutes a lien upon unpaid earnings of the employee
and upon his future earnings as earned, such lien to contirnue for
a period of one year from the date the earnings became payable; and

{b) Imposes upon the employer a contimuing duty to withhold
from the employee’s earnings amounts 1n accordance with the earnings
withholding order and to pay over those amounts to the person speci-

fied in the order.



§ 723.23. Expiration date of withholding order

723.23. Except as otherwise provided by statute, an earnings
withholding order expires four months after the last day of the

pay pericd during which the employer receives the order.

Comment. Section 723.23 provides the general rule for expiration of
an earnings withholding crder. 1In some cases, the earnings withholding
order is not limited to the four-month pericd. See Sections 723.26 (sup-
port); T723.27 (state taxes). See also Civil Code Section 4701 (child
support). Moreover, the earnings withholding order may terminate before
the end of the four-month period for any of the reasons 1listed in Sectlon
723.2k or its operation may be suspended for a period. See, e.g., Section
723.29; Labor Code Section 300. However, generally speaking, the employer
is required to withhold earnings pursuant to the order from each paycheck
paid to the employee during the described pericd. The employer is not re-
quired to attempt to, or permitted to, prorate the employee's earnings
actually earned during such pericd. Thus, assume an employee's pay period
ends, and he is paid, on the first and fifteenth of each month, and an
earnings withhelding order 1s received on July twenty-sixth. The order is
effective when received; and, if not terminated earlier, 1t will expire upon
December second. Thus, the employer is required to withhold a full share
from the August first paycheck, even though this paycheck includes amounts
earned before receipt of the order. The employer will continue to withhold

pursuant to this order until after the December first paycheck.



§ 723.24. When earnings withholding arder terminates

723.24, An earnings withholding order terminates when any of
the following occurs:

{(a) The employer recelves a modified ofder, or a notlce of
termination of the order, from the judgment creditor or the court
clerk.

{(b) The employer receives a certified copy of a satisfaction of
Judgment .

(c) The employer has withheld the full amount specified in the

order from the employee's earnings.

Comment. The events listed in subdivisions (a) through {c) of Section
723.24 will terminate any earnings withholding order in effect at the time
they cccur, despite a later expliration date for the order as provided in
Bection 723.23.

Subdivision (e) reflects the fact that -a court may modify or even
terminate a prior withholding order. See Sections 723.29(c¢)(improper
voluntary agreement); 723.103(b)}{fraudulent consent order);

723.110 {court modification due to substantial change in the debtor's posi-
tion--significant alterations in earnings, hardship cccurrences, and the
like).

Subdivision (b) provides for termination whenever the employer receives
a certified copy of a satisfaction of jJjudgment thus notifying him that the
underlying debt has been satisfied. The judegment creditor has an affirma-

tive duty to so inform the emn™ ver of the satisfaction. See Section T723.32.
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Subdivision {c) specifies that the withholding order ends when the
full amount specified in the order has been withheld.

It should be noted that only in the circumstances listed above is the
order terminated. Thus, an order is not terminated by the discharge or
suspension of an employee and, if the employee is rehired or returns to work
during the order’s effective period, the employer must resume payment pur-
suant to the order. An earnings withholding order is suspended, rather than
terminated, by the receipt of a tax collection withholding order. See Sec-
tion 723.27 and Comment thereto. Similarly, although the credlitor may
agree to terminate his order (Section 723.24(a)), an earnings withholding
order is generally suspended, rather than terminated, by agreement of the
pérties. See Section 723.29 and Comment thereto. An order may be suspended,
i.e., withholding may be delayed for a short period where & prior assign-
ment of wages is in effect. See Iabor Code Section 300{c). Such suspen-
sions of an order do not, however, extend the four-month expiration date
of the order.

An earnings withholding order may alsc be affected by federal bank-
ruptcy proceedings. The state garnishment procedure provided here 1s, of

course, subordinate to the federal law governing bankruptcy proceedings.
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§ 723.25. Priority of orders generally

T23.25. Except as otherwise oprovided in this chapter:

(a) An employer shall withhold and pay over earnings of a Judg-
ment debtor pursuant to the first withholding order which the employer
receives. If the employer receives two or more orders on the same day,
he shall comply with the order issued pursuant to the judgment first
entered. If two or more orders received on the same day are also based
on judgments entered upon the same day, the employer shall comply with
vhichever cne of such orders he selects.

(b) 1If at any time when an earnings withholding order is in effect
the employer receives another earnings withholding order for the same
Judgrent debior, the employer shall not withhold earnings pursuant to
the subsequent order. In such a case, the employer shall notify the
Judgment creditor who served the subsequent order that a prior order
is in effect and shall accompany the notification with the form pre-

seribed by Section 723.125.

Corment. Section 723.25 establishes the rules governing priority of
earnings withholding orders. QCenerally speaking, the first order received
is given priority. Occasionally, two or more orders will be received on the
same day. In this situation, the employer mist comply with the order which
was issued pursuant to the judgment first entered. The date of entry of
Judgment will be indicated on the face of the order. See Sectlon 723.124.
In rare inetances, orders received the same day will also be based on judg-
ments entered the same day. In this situation, the employer .has complete
discretion to choose the order with which he will comply. He must, of course,

comply with one of these orders. Por exceptions to these basic priority
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rules, see Sections 723.26 (support orders) and 723.27 (state taxes) and
the Comments thereto.

Unless the subseguent earnings withholding order is for state taxes
or for support, an order received while another is in effect is void.
Hence, with the exceptions noted, an order to withhold for a second ine
debtedness received while the first order is in effect does not offer a
basis for discharge of the employee. See labor Code Section 25929 and
Comment thereto.

It should be noted that an earnings withholding order remsains "in
effect" until it expires or is "terminated." See Sections 723.23 (expira-
tion) and 723.24 (termination). In some circumstances, the operation of
an order may be suspended, but the order itself 1is not terminated; hence,
an employer must comply with subdivision (b) of this section. See, e.g.,
Section 723.29 (voluntary agreément suspending operation of order); Labor

Code Section 300 (suspension where prior assigmment in effect).



§ 723.26. Orders for support

723.26. (a) As used in this section, "withholding order for
support” means an earnings withholding order to enforce a court order
for the support of any person.

(b) HNotwithstanding any other provision of this chapter:

{1) A withholding order for support shall be dencted as such on
its face.

(2) The restrictions on earnings withholding contained in Sec-
tions 723.50 and 723,51 do not apply to = withholding order for support.

(3} A withholding order for support remains in effect as a

continuous withholding order until jt expires by its terms or theé court

orders its modification or termination.
(4) BRegardless whether any other earnings withholding order is

already in effect, an employer who receives a withholding order for
support shall withhold and pay over earnings of the employee pursuant
to such order or orders.

{5} An employer shall withhold earnings of an employee pursuant
to both a withholding order for support and another earnings withholding
order simultanecusly, but the amount withheld pursuant to the withholding
order for support shall be deducted from the earnings éf.the

employee in computing the amcount to be withheld under the other order.

Comment. Section 723.26 provides special rules for an earnings with-
holding order to enforce a court order for the support of any person, ineluding
a former spouse of the judgment debtor. An earnings withholding order for
support is given a different effect than other withholding orders: it is

effective until modified or termlinated by the issuing court; it is unrestricted
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in amount; even when in effect, 1t does not necessarily preclude withholding
on either a prior or subseguent order.

The amount specified in the earnings withholding order for support is
always withheld first from the support obligor's earnings and paid over to
the person specified in that corder. However, a prior order remains in
effect, and a judgment creditor may still obtain an earnings withheolding
order even where there is already in effect a prior earnings withholding
order for support. Where there are, thus, two orders--one for support and
one for other obligations--in effect, the amount withheld for support is
deducted from the employee's earnings in determining the amount to be’
withheld pursuant to the other order. See Secticn 723.50 and the Comment
thereto.

Paragraph (2) of subdivision (b) makes clear that the "hardship"
exemption provided by Section T23.51 cannot be asserted to defeat an appli-

cation for & support order. This contipnues prior law. See, e.g., Bruton

v. Tearle, 7 Cal.2d 48,57, 59 P.2d 953, {1936); Rankins v. Hankins, 52

Cal. App.2d 231, 126 P.2d 125 (1942). However, notwithstanding this rule,
the court, upon proper application, has the power both to make an equitable
division of the husband's earnings or to modify the order for support upon

which the earnings withholding order is based. See Bruton v. Tearle, supra;

Rankins v. Ranking, supra.




§ 723.27. Orders for state taxes

723.27. (a) As used in this section, "withholding order for
taxes" means an earnings withholding order for the collection of a
Judgment for any state tax, including penalties and interest.

(b} Notwithstanding any other provision of this chapter:

(1) A withholding order for taxes shall be denoted as such on
its face.

(2) Subject to Sections 723.50 and 723.51, & withholding order
for taxes shall remain in effect as a continuous withholding order
until the amount specified in the order has been paid in full.

(3) sSubject to paragraph (4), an employer who receives a with-
holding order for taxes shall withhold and pey over earnings of the
employee pursuant to such order and shall cease to withhold earnings
pursuant to any prior order except a withholding crder for support under
Section T723.26.

(&) The employer shall not withhold earnings of the employee
pursuant to B withholding order for taxes if a prior withholding order
for taxes is in effect; and, in such case, the subsequent withholding
order for taxes is subject to subdivison (b} of Section 723.25.

{5) When an employer ceases to withhold earnings of the employee
pursuant to paragraph (3), he shall notify the judgment creditor who
obtained the prior order that a supervening withholding order for taxes
is in effect.

{(6) When the withholding order for taxes has been satisfied, the
employer shall withheold and pay over earnings on the prior order

referred to in paragraph (3) if it is still in effect.

-4o-



- § 723.27

Comment . Section 723.27 provides an exception to the general rule
governing priority of earnings withholding orders. An order based on a
Judgment for unpaid state taxes, including penalties and interest, takes
priority over any prior order except one for state taxes or for support.
As indicated in the Comment to Section 723.26, a support order always
takes priority over any other order. Thus, where a support order is in
effect and a subsequent tax order is recelved, the employer will continue
to withhold for support, and the amount withheld pursuant to the téx order
will be dependent upon the amcunt of earnings left-after substracting the
hoount withheld pursuant. to the support order. See the Comment to Section
f23.50. However, where the prior order is for the collection of a debt
other than for taxes or support, a tax order displaces the prior order, and
the employer must wibdkhold pursuant to the tax order until the tax debt
is completely paid. If the earnings withholding order for taxes is satis-

fied before the expiration of the prior order (Section 723.23), the

employer must then again withhold pursuant to the prior order. Where there
iz a prior tax order in effect, the second tax order is void, and the
employer must comply with subdivision (b) of Section 723.25. That is, he
may not withhold pursuant to the second order, and he must properly notify
fhe agency which obtained the second order.

Section 723.27 deals only with orders for the collectlon of state
taxes. The collection of federal taxes is aceomplished pursuant to federal

law and cannot be limited by state law. BSee Int. Rev. Code of 1954,

§ 633%(c).
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§ 723.28. wWithholding order for costs and interest

723.28. Subject to Section 723.111, after
the amount stated as owing in the earnings withholding order is paiag,
the judgment creditor may apply for issuance of another earnings
withholding order covering costs and interest that may have accrued

since application for the prior order.

Comment. Section 723.28 makes clear that a judgment creditor must
apply for ancther earnings withholding order to recover costs and interest
that accrue following the application for a prior order. To illustrate:

A creditor obtains a2 Judgment which his debtor does not pay. The creditor
applies for and secures an earnings withholding order directed to the
debtor's employer. The application and order require payment of only those
amounts owing at the time of the appiication for this order. See Sections
723.120 (application for issuance of earnings withholding order); 723.124
(form of earnings withholding order). After the application for this
order, further costs may, and interest on the judgment will, accrue. If
the creditor wishes to recover these amounts by wage garnishment, he must
apply for another earnings withholding order, following the same procedure
as before. This application and order i1s subject to the same general re-
quirements as any other order. It 1s not entitled to any priority over the
orders of other creditors,and the creditor is required to comply with the

waiting pericd prescribed by Section T23.111.
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§ 723.29. Agreement between debtor and ereditor

723.29. ({(a) The judgment debtor and the judgment creditor may
at any time agree in writing that the amounts to be withheld pursuant
to an earnings withholding order are to be lesser amounts than the
amounts specified by the order or the amounts that would be permitted
to be withheld pursuant to Section 723.50. Upon receipt of written
notification from the judgment creditor of such agreement and of the
amounts to be withheld pursuant to such agreement, the employer of
the judgment debior shall withhold such amounts and pay then over to
the judgment creditor as provided in this chapter.

(b) The judgment debtor and the judgment creditor masy at any

time agree in writing that the employer of the judgment debtor is to
discontinue withholding on an earnings withholding order pursuant to
which the juldgment debtor's earmings would otherwise be withheld so that

the 3udgm§nt debtor may make raymenis to the Judgment creditor in
accordance with a voluntary payment plan. Upon receipt of writien
notification from the judgment creditor of such agreement, the employer
of the judgment debtor shall discontimie withholding earmings pursusnt
to the earnings withholding order. If the judgment debtof fails to
make payments in accordance with the voluntary payment plan, the judg-
ment creditor may serve a written notice upon the employer informing
him of such fact, and directing him to commence withholding pursuant

to the prior earnings withholding order. Upon receipt of such notifi-
cation, the employer shall withhold earnings pursuant to the earnings
withholding order as provided in this chapter for all pay periods
ending after receipt of the notice from the judgment creditor until the

order explres or terminates.
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(¢) An agreement made pursuant to this section suspends the
operation of the order superseded by the agreement but does not
affect the expiration date of such order. An employer shall not
withhold earnings pursuant to any other earnings withholding order
(except one issued under Section 723.26 or 723.27) during this sus-
penclon period uniless a court, a8t a hearing held at the request of
the person seeking the other order, finds that the agreement was not
based on a bona fide debt or was not made in consideration of the
debtor's needs for himself or his family or was made to defraud other
creditors, and on that ground terminetes the order superseded by the
agreement,., The burden of proof on the issue whether the order super-
seded by the agreement should be terminated is on the parties to the

agreement..

Comment. Section 723.29 is included to permit the Judgment debtor ard
Judgmert creditor to work ocut a payment plan and avoid the need for a court
determination whether the judgment debtor is entitled to hawve & porticn of
his earnings exempt under Section 723.51 ("essential for the support of him-
self or his family"). Subdivision (a) of Section 723.29 recognizes an
agreement that reduces the amount an employer is to withhold; subdivision {b)
recognizes an agreement where the withholding by the employer is to be dis-
continued and the employee is to pay a specified amount to the judgment
creditor pursuant to the agreement. Where the debtor fails to comply with
the agreement, a simple procedure is afforded the creditor to reinstate the

prior order.
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Subdivision {c) makes clear thet an agreement merely suspends the
operation of the order which it supersedes. The order is not terminated
(see Section 723.24) and remains "in effect" for priority purposes. See
Section T723.25. However, this period of suspension does not change the
expiration date of the order fixed pursuant to Section 723.23. It is neces-
sary to give the agreement this effect; otherwise, the judgment creditor
would never bé willing to dispense with the court determination on the
extent to which the earnings are exempt under Section 723.51 because to do
80 would cause him to lose his priority over other creditors. However, to
avold collusion between the debtor and a friend, subdivision (c)} imposes
upon the parties to the agreement the burden of proving that there is a
bona fide underlying debt and that the agreement was made In view of the
debtorts needs if and when another creditor applies for an earnings with-

holding order and requests a hearing on this issue.
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§ 723.30. Payment to judgment creditor

723.30. {a) The amount required to be withheld pursusnt to an
earnings withholding order shall be paid to the person specified in
the order within 15 days after each payment of earnings is made to
the employee.

(b) Notwithstanding subdivision (a), the employer may elect to
send the money withheld pursuant to an earnings withholding order to
the person specified in the order in regular monthly payments made not
later than the fifteenth day of each month. The initial monthly pay-
ment shall include all amounts reguired to be withheid from the earn-
ings of the employee during the preceding calendar month up to the
glose of the employee's payroll period ending closest to the last day
of that month, and thereafter each monthly payment shall include
amounts withheld from the employee's earnings for services rendered
in the interim up to the close of the employee's payroll period end-
ing closest to the last day Qf the preceding calendar month.

(c¢) Notwithstanding subdivisions (a) and (b), an employer is
not required to pay over an amount withheld that is less than'$10
until the accumilated amount that has been withheld and not paid over
reaches $10. This subdivision does not apply vhere it appears that
ne additional money will he withheld from the employee's earnings

pursuant to the particular earnings withholding order.



§ 723.31. Judgment creditor to furnish receipt for payment

T23.31. Within 10 days after he receives any payment pursuant
to an earnings withholding order, the judgment creditor shall send

the judgment debtor a receipt for such payment by first class mall.

Comment. The receipt required by Section T723.31 not only provides
the judgment debtor with a record of payments made on the judgment but
also enables the judgment debtor to determine whether his employer has

paid the amount withheld from his earnings to the judgment creditor.
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§ 723.32. Creditor required to notify employer when judgment satisfiled

f23.32. If the judgment pursuant to which the earnings with-
hclding order is issued is satisfied prior to the time the earnings
withholding order expires under Section 723.23, the judgment creditor
shall promptly file a satisfaction of judgment in the court which
issued such order and shall send a certified copy of such satisface

tion to the judgment debtor's employer.

Comment. Section 723,32 insures that an employer withholding earnings
pursuant to an order will be promptly notified when the judgment pursuant
to which the order was issued 1s satisfied. In many cases, the employer
will be aware of the satisfaction by virtue of having himself withheld the
amount necessary to satisfy the judgment. See Section 723.24(c). However,
often the judgment will be satisfied by additional payments from the debtor

or through other debt collection procedures instituted by the creditor.
Regardless of which situation occurs, the creditor has the duty to promptly
notify the employer of the satisfaction by sending him & certified copy of
such satisfaction. TFor the creditor’s genersl duty to furnish the debtor a

satisfaction of judgment, see Section 675.
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Article 3. Restrictions on Earnings Withholding

§ 723.50. Maximum amount of earnings that may be withheld

723.50. {(a) As used in this section, "nonexempt earnings" for
any workweek means the earnings of the judgment debtor for that
workweek less the sum of the following:

(1} An amount equal to the amount that would be withheld for
federal income tax purposes from the same amount of earnings g
of a single person who claims cone exemptiocn.

(2) An amount equal to the amount that would be withheld for
federal social security tax purposes from such amount of earnings.

{(3) 4n amount equal to the amount that would be withheld for
state unemployment ipsurance taxes from such amount of earnings.

(4) An amount egual to the smount that would be withheld for
state income tax purposes® from the same amount of earnings of
a single person who claims one exemption.

(5) The basic minimum exemption.

{b) The basic minimum exemption is eighty dollars ($80) on July
1, 1972. On July 1 of each year thereafter, this exemption shell bte
increased or decreased by that amount which is produced by multiplylng
the then current exemption by the percentage by which the figure
representing the California consumer price index Qs compiled and re-

ported by the California Department of Industrial Relations has

#This is drafted in anticipation of the adoption of a state system for with-

holding of personsl income taxes.
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increased or decreased froem January 1 of fﬁe last calendar yéar in
vhich a recomputation was made to Jamuary 1 of the current year.

Such recomputation shall be made by the State Administrator but shall
be made only if the cumulative percentage of change from the last year
in which a recomputation was made to the current year is equal to or
greater than five percent (5%).

(c¢) Except as otherwise provided in Sections 723.26 and 723.106
the maximum amount of the earnings of a judgment debtor in any workweek
which can be withheld pursuant to this chapter is twenty percent (20%)
of his nonexempt earnings. If the amount withheld is not & multiple
of one dollar {$1), it shall be rounded upward to the next higher
multiple of one dollar ($1).

(d) The State Administrator shall prescribe by regulation the
method of computing the amount to be withheld in the case of earnings
for any pay pericd other than a week, which method,shail be substan-
tially equivalent in effect to that prescribed in subdivision (c).

(e) The State Administrator shall prepare withholding tables for
determining the amount to be withheld from the earnings of emplayees
for representative pay periods. The tables may prescribe the amounts
to be withheld according to reasonsble earnings brackets, which amounts
shall be within one percent of the amounts computed under subdivision
(c) or {(@). The tables prepared by the State Administrator pursuant
to this subdivision shall be used to determine the amount to be with-
held in all cases where the tables permit computation of the amount to
be withheld.
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Comment. Section 723.50 provides the standard exemptign applicable to
all earnings witbholding orders other than orders for support and orders
based on multiple sources of earnings. See Sections 723,26 {support) and

723.106 (multiple sources of earnings). See also Section 723.351 {exemption

cbtained by special hardship showing}.
Section 723.50 reflects policies similar to those underlying Sections

302 and 303 of the federal Consumer Credit Protection Act. In determining
the amount of the debtor's earnings subject to garnishment, under both this
section and the federal law, certain basic amounts withheld pursuant to law
are first deducted. Federal law requires the deduction of all amounts
actually "required by law to be withheld." For example, the amount actually
withheld for federal income tax purposes from the debtor's earnings is
deducted in determining his earnings subject to garnishment ("disposable
earnings"). Thus, a debtor claiming a greater number of exemptions will
have less withheld and therefore more subject to garnishment. This produces
the ancmalous situation that a debtor with a large famlly and greater needs
may have more earnings garnished than a single debtor with the same gross
income and with more limited needs. Moreover, the federal statute does not
elaborate upon what are considered to be "amounts reguired by law to be
withheld." To alleviate these problems, Section 723.50 specifies precisely
the amounts to be deducted 1n determining the portion of the debtor's earn-
ings which are subject to garnishment {"nonexempt earnings"). These ihemst
are related to the types of deductions made under federal law; i.e., they

are based on the amounts withheld for federal and state income taxes, social

-51-



k!

§ 723.50
security, and unemployment insurance. See paragraphs {1)-(4) of subdivi-
sion (a). However, the amount deducted to determine nonexempt €arnings is
fixed according to a formula -and is not necessarily the amount actually
deducted from ther-debter'erearnings. One of the major benefits of this
scheme is that it permits tables to be prepared which indicate the exact
amount to be withheld from any given amount of éarnings. Subdivision (e)
directs the State Administretor to prepare tables which will be distrituted
to.every employer required to withhold earnings. See Section 723.108(b)(2).
An employer therefore need not,rake any compuytetions but will,simply withhold
pursuant to an esrnings withholding order the amounf. listed in theedgbles
provided him.

Both the federal scheme and Section 723.5C make some provisions for
the effect of inflation. The federal statute nerely provides a floor based
onn the federal minimum wage. That is, the federal statute does not permit
the creditor to reduce the debtor's weekly disposable earnings belov an
amount equal to thirty times the federal minimum wage. As the federal
minimun wage is increased, this floor is increased accordingly. (Under the
current federal law, if a debtor's disposable earnings are less than forty-
elght dollars per week, no garnishment is permitted; if his disposable
earnings are between forty-eight and sixty-four dollars, all his disposable
earﬁings above forty-eight dollars are subject to garnishment; if his dis-
posable earnings are more than sixty-four dollars a week, twenty-five per-
cent of his disposable earnings are subject to garnishment.) This floor
is not an exemption excluded from every debtor's earnings. Moreover, the
federal minimum wage is only a rough barcmeter at best of inflationary
trends and, in the past, has moved upward spasmodically. In cone-

trast, Section 723.50 provides a basic minimum exemption (initially eighty
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dollars) that is always deducted in determining nonexempt earnings and
which is revised both upwards and downwards at regular intervals by the
State sdministrator in conformity with changes in the California consumer
price index. This scheme provides a more flexible and meaningful adjust-

ment to economic trends.
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§ 723.51. Amounts essential for family support exempt

723.51. That portion of his earnings which a judgment debtor
proves is essential for the support of himself or his family is
exempt from levy under this chapter. "Essential for support" means

required for maintenance of a basic subsistence standard of living.

Comment. Section 723.51 is based on the exemption formerly provided
by subdivision (c) of Section 690.6. However, this section omits the pro-
vision for the "common necessaries of 1ife,” and the exemption provided
here is ﬁore restrictive {"essential for support" as compared to "necessary
for the use") than former subdivieion {c} of Section 690.6. This striect
standard recognizes that the liberal exemption provided by Section 723.50
should be adequate except in extremely rare and unusual cases. This sec-
tlon is not intended to be used for the maintenance of a life style appropri-
ate to the debtor's station in life or an accustomed standard while the

debtor owes money on uneatisfied Judgments against him.
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Article 4. Procedure for Issuance of

Barnings Withholding QOrders

§ 723.100. BService; recovery of costs

723.160.: {a) Service under this article shall be by personal
delivery or by first-class mail, airmsil, or certified mail, postage
prepaid.

(b) Notwithstanding Section 1032.6, a judgment creditor is not
entitled to the costs of service under this chapter which exceed $1

(one dollar).

Comment. Subdivision (a) of Section 723.100 specifies the means by
which service must be accomplished under this chapter. Although personal
service is authorized, it is anticipated that the convenience and economy
of service by mail will resuit in the overwhelming use of this method. In
any event, subdivision (b) makes clear that, regardless of which means is

actually used, the recovery of the costs of service is limited to $1.00.
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§ 723.103. Application for issuance of earnings withholding order

723,10%2. (a) A judgment creditor may apply for the issuance of
an earnings withholding order by filing with the clerk of the court
from which the order is sought an application in the form prescribed
by Section 723.120.

(b) The application for an sarnings withholding order shall be
made to the court which entered the judgment pursuant to which the
earnings withholding order is sought if the address of the judgment
debtor's last known residence is within 150 miles of the city where
that court is located.

{¢) In cases not covered by subdivision (b), the application
shall be made only to a court of similar jurisdiction as the one
which entered the judgment in the county where the judgment debtor
was last known to rzside or, if there be no court of similar juris-
diction in such county, by a court of higher jurisdiction therein.
An spplication filed under this subdivision shall be accampanied by

an abstract of the judgment in the form prescribed by Section 67h4.

Comment. Subdivisions (b} and (c) of Section 723.101 are based on

Section 722 (proceedings supplemental to execution).
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§ 723.102. Notice and forms to be sent to judgment debtior

723.102. (a) At the time of filing his application for issuance
of an earnings withholding order, the judgment creditor shall serve all
of the following upon the judgment debtor:

{1) A copy of the application for the earnings withholding order.

(2) fThe notice of application for issuance of earnings withholding
order in the form prescribed pursuant to Section T23.121.

(3) The form for application of judgment debtor for hearing pre-
scribed pursuant to Section 723.122 and the form for the judgment
debtor's financial statement prescribed pursuant to Section 723.123.
Both 6F ‘these forms shall be provided in the number of copies required
by the Judicial Council.

(b) The documents and forms referred to in this section shall be
served upon the Jjudgment debtor at his last known residence address or,
if no such address is known, may be mailed to the judgment debtor in
an envelope marked "Personal--Important Documents" addressed to the
Judgment debtor at the place where he is employed.

(c) The failure of the judgment debtor to receive the notice and
forms required to be sent by this section does not affect the walldity

of a properly issued earnings withholding order.

Comment. Section 723.102 is designed to glve the judgment debtor notice
of the imminence of an earnings withholding order so that he will be able %o
ascertain any facts which may affect the amount of the order prior to its
issuance or reach a voluntary agreement with the creditor pursuant to Section
723.29. For methods of service, see Section 723.100. The section alse re-

quires that the creditor provide the judgment debtor with the forms he needs
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to obtain a hearing on whether the earnings withholding order should be
issued for an amount less than the maximum provided by law or should not
be issued at all.

If the judgment creditor fails to comply with this section, he may be
subjJeect to the ordinary sanctions for abuse of process and contempt, and
any order issued may be subject to attack on grounds of intrinsic fraud.
However, subdivision {c) makes clear that, even though the judgment debtor
fails to receive the notice and forms, the validity of the earnings with-

holding order is not affected.
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§ 723.103. Judgment creditor's acceptance of debtor's plan

723.103. (a) If the judgment debtor files an application for
a hearing and includes in his application a statement of the amount
he believes should be withheld from his earnings, the Judgment creditor
may agree to the issuance of an earnings withholding order in that
amount and file his acceptance with the court clerk prior to the hear-
ing. If the judgment creditor files such an acceptance, the earnings
withholding order shall be issued without 2 hearing.

(b) Any other judgment creditor seeking an earnings withholding
order durlng the effective period of an order issued pursuant to this
section and subdivision (b) of Secticn 723.107, may apply for a hearing
to determine whether the order should be modified or terminated. The
court shall modify or terminste the order if it determines that the
prior order was not based on a bona fide debt or was not made in con-
sideration of the debtor's needs for himself or his family or operates
to defraud other creditors. The burden of proof on the issue whether

the order should be modified or terminated is on the judgment debtor.

Comment. The procedure provided by Section 723.103 coperates as a con-
sent by both creditor and debtor to a withholding order for a stipulated
amount. When this occurs, the court clerk issues the order in the stipulated
amount without further hearing. However, in no event may an order be issued
that requires the withholding of an smount in excess of the maximum amount
allowed by law. See Sectlon 723.107(b). See also Section 723.122(b)(form
for application for hearing by judgment debtor). This limitation would not,

of course, preclude a voluntary wage assignment in an amount grester than
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that permitted under the garnishment restrictions. See Iabor Code Section
300. DHNor does this limitation prevent the garnishment of a larger share
from one employer in a multiple employment situation. See Section 723.106.

To protect the rights of other creditors, subdivision (b) provides a
procedure by which the bona fides of an order issued pursuant to an accept-
ance mAay be examined and the order issued pursuant to this section may be
examined and modified or terminated where necessary. The court would ter-
minate the order if it found that it was not hased on a bona fide debt and
had been obtained to defraud other creditors. On the other hand, the court
would generally modify the order to increase the amount to be withheld in
a case where the amount withheld pursuant to the order is clearly too little
and operates to unjustly defer the right of the other creditor to obtain an
earnings withholding order because satisfaction of the judgment upon which

the first order is based is unreasonably delayed. Compare Section 723.29{c).
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§ 723.10k, Hearing on application of judgment debtor

723.104. {(a} Upon the filing by the judgment debtor of an original
and one copy of his application for hearing and, if he claims the exemp-
tion provided by Section 723.51, his financial statement, the court shall
set the matter for hearing. The hearing shall be had within 15 days of
the date the clerk receives the application unless the matter is con-
timied by the court for good cause. The clerk shall notify the judgment
debtor and the judgment creditor at least 10 days before the hearing of
its time and place. The clerk shall promptly send to the judgment
creditor a copy of the judgment debtor's appiication for hearing and
financial statement, if any.

{b) The hearing shall proceed whether or not the judgment debtor
or the judgment creditor or their representatives are present. The
court shall require that the judgment debtor’s claim be established by
procf as reguired by law whether or not the judgment creditor or his
representative is present at the hearing.

(c) If the clerk receives the judgment debtor's application for
a hearing within 15 days after the date of the notice of application
for the earnings withholding order, no earnings withholdling order shall

be issued prior to the hearing.

Comment. Section 723.104 sets forth certain rules relsting to the hear-
ing of a debtor's claime in . opposition to the issuance of an earnings with-
holding order. It should be noted that a debtor is not generally limited as
to when he may apply for a hearing. See Section 723.110{(a). However, only

if the application is received by the clerk within 15 days after the date of
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§ 723.104
notice of application for an order is the issuance of such order delayed.
See subdivision {c). See also Section 723.107(a).

To avoid delay in the issuance of an order, subdivision (b) requires
that the court proceed with a hearing whether or not the parties or their
representatives are present. A debtor should not be permitted to stall the
issuance of an order simply by nonappearance. This provision does not, how-
ever, of course, interfere with the court's contrel of its ecslendar and its
power to continue matters where appropriate. . In every case, the burden falls
on the debtor to prove his claim, whether or not the creditor appears

in opposition.
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§ 723.105. Court order after hearing; effect of order

723.105. (a) If the court determines at the hearing that the
Judgment creditor is not entitled to have any amount withheld from
the judgment debtor’s earnings and paid over to him, the court shall
so order and no earnings withholding order shasll be issued. Except
as provided in Section 723.106, unless the order otherwise provides,
the judgment creditor may not appiy for ancther earnings withholding
order directed to the same employer wilth respect to the same judgment
debtor for a period of four months following the date of the order.

{b) Subject to Section 723.50, if the court determines that the
Judgment creditor is entitled to have some amount withheld from the
Judgment debtor’s earnings and paid over to him, the court shall mske
an appropriate order which states the amount or method of determining

the ampunt of earnings to be withheld.

Comment. Subdivision {a) of Section 723.105 is designed to generally
preclude hoth the debtor and his creditor from having a hearing more fre-
quently than once every four months on the question whether all the debtor's
earnings are essential to the support of himself or his family. In some
cases, however, the court may determine that it would be appropriate for the
court to reconsider the matter at an earlier time and this subdlvision per-
mits the court to reserve the authority to revise its earlier determination
within such time as the court orders. See also Section 723.110 (hearing

after order issued where significant change in earnings).
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§ 723.106. Multiple sources of earnings

723.106. (a) As used in this section, the term "earnings" in-
cludes all compensation, inecluding tips, for services performed by an
employee whether such compensation is received from an employer or
from others.

{b) Where a judgment debtor has earnings from more than one source,
an earnings withholding order may be issued hased on the debtor's total
earnings but directed to only one employer.

(c¢) An employer shall not be required to withhold pursuant to this
section, an amcunt in excess of the lesser of the following:

(1) The amount of earnings otherwise payable by that employer to
the judgment debtor; or

{2) An amount equal to that which would be permitted to be with-
held if the total earnings of the debtor were used in computing non-
exempt earnings under Section 723.50.

(d) A judgment creditor may, at any time, request a hearing to
prove that the judgment debtor receives earnings from more than one
source and that the judgment creditor should be granted an crder requir-
ing one employer to withhold a grester amount from the earnings payable
by that employer than he would have to withhold were he the judgment
debtor's only source of earnings. The regquest shall set out the facts
on which the judgment creditor!s claim is based. The regquest shall be
made to the court to which application 1s made for the earnings with-
holding order.

{(e) The court shall set the matter for hearing after receiving the

written request together with an affidavit stating that the judgment
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§ 723.106
creditor has served a copy of the reguest for hearing in the manner
provided in Section 723.100. The court clerk shall notify the judg-
ment debtor and the judgment creditor at least 10 days before the
hearing of its time and place.

(f) The judgment creditor has the burden of proof on the issue of
his right to have a greater amount withheld by one employer pursuant to
this section. If the court finds that the judgment creditor is entitled
to an order regquiring an employer to withhold a greater amount from the
Judgment debtor's earnings than the employer would have had to withhold
were he the judgment debtor's only scurce of earnings, the court shall
make an appropriate order,

(g) The hearing provided by this section may be combined with a
hearing under Section 723.104k. If an earnings withholding order has
previousiy been issued under this sectiom, the court, after hearing held
at the request of either the judgment debtor or the judgment creditor,
may modify the prior order, and the clerk shall promptly send a copy of

the revised order to the employer of the judgment debtor.

Comment. Section 723.106 affords a creditor an opportunity to require
an employer to withhold more than he would otherwise withhold by a showlng
that the debtor has a greater source of earnings than that one employer. This
can occur both vhere the debtor has two or more employers and where he is
receiving "earnings," such as tips which are included here a2s earnings for the
purpose of computing the amount of earnings which may be garnished. It should
be noted that the term "earnings" used here 1s still limited to compensation

for services rendered by an employee, i.e., an employee-employer relationship
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§ 723.106
is involved, even though the compensation for the work performed may not
come directly from the employer. Where there are two employers, the
creditor may, of course, apply for separate withholding orders directed to
each; however, there may be advantages for both the creditor and debtor in
having only one of these two employers withhold the total amount garnish-

able from the debtor's combined earnings from both employers.
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§ 723.107. Issuance of earnings withholding order

723.107. The clerk of court shall promptly issue an earnings
withholding order in the form prescribed pursuant to Section 723.124
if:

(a) The judgment creditor requests the issuance of such order
and the judgment debtor has failed to send the application requesting
a hearing to the clerk within the time specified in subdivision {c)
of Section 723.10k;

(b) The judgment creditor has filed an acceptance as provided in
Section 723.103, in which case +the order shall be in the amount stated
in the application for hearing, but in no event shall the amount be in
excess of the maximum amount allowed by law 0 be withheld from the
Judgment debtor's earnings; or

(c) After hearing, the court has found that a portion of the
earnings of the judgment debtor is subject to withholding pursuant to

this chapter.

Comment. BSection 723.107 describes the circumstances under which an
earnings withholding order may be issued. Subdivision (2) epplies where the
debtor has not applied for a hearing within 15 days from the date of the
creditor's notice of application. See Section 723.104(c). It should be noted
in this regard, that the order may properly issue even though the debtor never
receives the notice provided. See Section 723.102(c) and Comment thereto.

Subdivision (b) provides for issuance of an order where there has been
an acceptance by the creditor of a debtor's plan for withholding. &See Section
723.103. In no event, however, may such order permit withholding in an amount
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§ 723.107
greater than that suthorized under Section 723.50. Of course, the creditor
and debtor may avoeld these limitations through a voluntary wage assigmment.

Compare Iabor Code Section 300.
Subdivision (¢) covers the last situation where a hearing has been

requested and the court determines that an earnings withholding order should

be issued.



§ 723.108. Transmittal of order and information to employer

723.108. (a} The earnings withholding order, together with the
form for an employer's return prescribed pursuant to Section 723.125
and the informetional pamphlet and withholding table published by the
State Administrator pursuant to Section 723.126, shall be served upon
the designated employer by the judgment creditor.

{v) An order not received by the employer within 45 days after

its date of issuance is woid.
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§ 723.109. Employer's return

T23.109. Any employer who recelves an earnings withholding
order shall complete the employer's return on the form provided
by the judgment creditor and shall mail it to the Jjudgment creditor

within 15 days from the date he receives the earnings withholding

order.
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§ 723.110. Hearing on judgment debtor's application after issuance of order

723.110. (a) A judgment debtor may, at any time, apply for a
hearing to claim an exemption under this chapter in the same manner
as an application is made for & hearing within the time specified in
subdivision {c} of Section 723.104 if:

{1} No prior hearing has been held with respect to the earnings
withholding order, or

(2) His earninge are at least 20:percent less than they were at
the time of the last prior hearing on the earnings withholding order.

(t) When an application for 2 hearing is filed by the judgment
debtor after the time specified in subdivision {c) of Section 723.10k,
the clerk shall notify the judgment creditor that the application has
been received and shall send a copy of it and of the financial state-
ment, 1f any, to the judgment creditor.

{c) The court shall set the matter for hearing not later than
15 days after the filing of the application. The court cierk shall
notify the judgment debtor and the judgment creditor at least 10 days
before the hearing of its time and place. If, after hearing, the court
orders that the earnings withholding order be modified or terminated,
the clerk shall promptly send a copy of the modified-éarnings with-
holding order to the employer of the judgment debtor or notify the
employer that the prior order has been terminated in accordance with

the court's order.
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§ 723.111. Limitation on obtaining additional earnings withholding orders

723.111. If an employer withholds earnings pursuant to an earn-
ings withholding order, the Judgment creditor who obtained such with-
holding order may not serve apnother withholding order based on the
same judgment on the same employer requiring bhim to withhold earnings
of the same employee during the 10 days following the expiration date

of the prior earnings withholding order.

Comment. Section 723.111 precludes a creditor who has obtained an
earnings wlthholding order which has gone into effect from serving another
order during the 10-day period following the expiration of his prior order.
The purpose of this limitation is to give other creditors a 10-day pericd
during which they can serve their earnings withholding orders while the
original creditor is precluded from competing with them. The original
creditor may apply for the second earnings withholding order either before
or after his prior order expires. DBut service of the second order while the
original order is in effect will be ineffective under Section 723.25{b)}, and
gervice during the 10-day period following explration of the original order
is prohibited by Section 723.111. Of course, after the expiration of the

10-day period, the original creditor is treated like any other creditor.
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Article 5. Forms; Informational Pamphlet;

Withholding Table

§ 723.120. Form for application for earnings withholding order

723.120. (a) The form for an application for the issuance of
ah earnings withholding order shall be executed under cath and dbe
in substantially the following form:

(Title of Court)
(Abbreviated Title of Action) {Wumber of..Action}
APPLICATION FOR EARNINGS
WITHHOLDING ORDER
Issuance of an earnings withholding order is requested, as follows:

1. On !date! ; @ Judgment was entered in favor of !name and

address of judgment creditor) against {name and address of judgment

debtor) in (name of court and volume mumber, page number, and whether

entered in judegment book, mimute book, or docket}.

Amount of Judgment as Entered:

Principal = = = « = = = = = = w - - - $
Attorney(s) fees- = = = = = = = = - - $
Interests « = = = ¢ = = = = = v w - = $
Costs = = = = = = = = = = - - o~ - - $
Total judgﬁent as entered- - - - $
Add:
Accrued interest to date of
application =« - = = = = = = = « - . $
Accrued costs -« = = = - - - - 4 o - - S
Fee for filing this application - - - $
Total- = = =~ = = = = = = w w « « $
Iess payments and part satisfactions - - - §
Total accrued interest, etc., less
payments & partial satisfactions - $
Net Balance Due on date of application - - $
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§ 723.120

2. It is requested that an earnings withholding order be issued

requiring (name end address of employer) to withhold from the judgment

debtor's earnings the amounts allowed by law and to pay these amounts

to (name and address of person to receive money).

3. All notices relating to this application and any crder issued

pursuant thereto should be sent to (name and address of appropriate

person: creditor or creditor's representatlve, including his collec-

tion agency or attorney).

4. I have no information or belief that the indebtedness for which
the order is sought has been discharged by a discharge granted to the
Judgment debtor under the Naticnal Bankruptcy Act or that the prosecu-
tion of this proceeding has been stayed in a proceeding under the
Rational Bankruptey Act.

5. I have complied with the reguirements of Section 723.102 of the
Code of Civil Procedure by serving the documents and forms referred to in

that section upon the judgment debtor on (date) at {indicate complete

address at which served).

(Declaration under penalty of perjury; signature)
{(b) An spplication for an earnings withholding order in form approved

by the Judicial Council is deemed to comply with this section.
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§ 723.121. Form of notice to Jjudgment debtor

723.121. (&) The Judicial Council shall prescribe by rule the
form of thg notice of the application for issuance of an earnings
withholding order.

(b} In addition tc other matters required by the State Adminis-
trator, the notire shall inform the judgment debotr of all of the
following:

(L) The judgment creditor has asked the court to order the named
employer to withhold from the earnings of the judgment debtor the maxi-
mum amounts allowed by law and to pay these amounts over to the person
specified in the application for the order in payment of the judgment
described in the application.

(2) The maximum amounts allowed by law to be withheld pursuant to
Section 723.50.

{3) No amount can be withheld from the earnings of a judgment
debtor (i) for a debt which he can prove has been discharged by a dis-
charge granted to him under the Nationsl Bankruptcy Act or (ii} where
he can prove that further proceedings for the collection of such debt
have been stayed in a proceeding under the National Bankruptcy Act.

(4} Wo amount can be withheld from the earnings of a judgment
debtor which he can prove is essentlal for the support of himself or
his family.

(S) If a judgment debtor wishes a court hearing to prove that
amounts should not be wilthheld from his earnings because either para-
graph {3) or (&) applies, he must file with the clerk of court two
copies of the enclosed form entitled "Application of Judgment Debtor for

"'and, in addition, if he claims the exemption referred to in
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§ 723.12)

paragraph (4), he must also file with the clerk two copies of the enclosed
form entitled "Judgment Dettor's Financial Statement."

{6} The court clerk will issue the earnings withholding order unless
the judgment debtor's applicetion for heasring and, 1f required, his finan-
cial statement is in the hands of the court clerk not later than 15 days

after the date of the notice.

Comment. Section 723.121 lists scome of the information to be given to the
Jjudgment debtor in his notice of earnings withholding.

Paragraphs {3} and (4) of subdivision (b) 1ist the two most significant
reasons for denial of a withholding order.

The form for application for hearing and financial statement referred to
in subdivision (b){5) is prescribed by the Judicial Council. See Sectlons
723.122 and 723.123.

The 15-day deadline for hearing application referred to in subdivision
{b){6) is prescribed by subdivision {c) of Section 723.104. It should be
noted that the judgment debtor may spply for a hearing after the 15-day deadline
has passed, but such an application will not delay the issuance of the earnings

withholding order. See Sections 723.104{c), 723.110.
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§ 723.122. Form for application of judgment debtor for hearing

723,122. (a) The Judicial Council shall prescribe by rule the
form of the "Application of Judgment D=btor for Hear ing."

(b) The application of the judgment debtor for hearing shall be
executed under opath., In addition to .other matters required by Judi-
cial Council, where the judgment debtor claims the exemption provided
by Section T723.51, unless the judgment debtor claims that all his earnings
are essential for the support of himself or his family, the application
for a hearing shall indicate how much the judgment dsbtor believes
should be withheld fram his earnings esach pay pericd by his employsr

pursuant to the earnings withholding order.
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§ 723.123. Form for Judgment debtor's financial statement

723.123. (a) The Judicial Council shall prescribe by rule the
form for the "Judgment Debtor's Financial Statement.”

(b) The financial statement shall be executed under ocath and,
in addition to other information which may be reguiied by the Judiclal
Counecil, shall include .all of the following information:

(1) Nemes, age, and relationship of any persons dependent upob
judgment debtor's income.

(2) All sources of the judgment debtor's earnings and other income
and the amounts of such earnings and other inccme.

{3) All sources and the amounts of earnings and other incomg’of-the
persons_listed in paragraph (1}.

{4) A listing of all assets of the judgment debtor and of the
persons listed in paragraph (1) and the value of such assets.

{5) A1l outstanding obligations of the judgment debtor.

{6) Aoy extraordinary prospective expenses that would justify a
reduction in the amount of earnings that would otherwise be withheld
pursuant to Section 723.50,

{7) Whether any earnings withholding orders are in effect for the

judgment debtor cr the persons listed in paragraph (1).
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§ 723.124. Form of earnings withholding order

723.124k, {a) The earnings withholding order shall be in sub-

stantially the following form:

{Title of Court)
(Number and abbreviated title of action)
EARNINGS WITHHOLDING ORDER

To: {pame and address of employer)

on (date) , 2 judgment was entered in favor of

(name of judgment creditor) against {name of judgment debtor)

in (name of court and volume number, page number, and whether entered

in judgment boock, minute book, or docket}.

There is owing on the judgment on the date of application for the
earnings withholding order a net balance of $ { judgment as
entered plus accrued interest, costs, or fees less payments and partisl
satisfactions, if any}.

You are ordered to withhold from the earnings of the judgment
debtor the amount required by law to be withheld or the amount speci-
fied in this order, as the case may be, untll the happening of the
first of the following events:

(1) You have withheld the full amount of the net balance on the
judgment as specified in this order.

(2) You have received a modified order or a notice of termina-

tion of the order from the judgment creditor or the eourt clerk.
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§ 723.124

(3) You have received a certified copy of a satisfaction of
the judgment. =7

(4) You have received a restraining order from a court or
referee in bankruptey, or a éertified copy of an order of any court
declaring the debt upon which the judgment is based to be discharged
in bankruptcy.

(5) You have received written notice from the judgment creditor
that the amount to be withheld is to be less than the amount specified
in the order, in vhich case you are to withhold the lesser amount and
vay such lesser amount to the judgment creditor as provided by law.

(6) You have received written notice from the judgment creditor
that you are to discontinue withholding on the earnings withholding
order.

(If there is no court order specifying the amount to be withheld,
the following shall appear on the order: "The amount to be withheld
from the Jjudgment debtor’s earnings is the maximam amount permitted
to be withheld pursuant to Code of Civil Procedure Section T23.50.

See Informational Pamphlet and Withholding Table.")

(If there is a court order regarding the amount to be withheld,
the order shall specify the amount to be withheld or the manner in
which the amount is to be computed.)

You are ordered to pay over to (name of judgment creditor or his

representative} at (his address) the amount required

to be withheld pursuant to this order in the manner and within the

times provided by law. See the Informational Pamphlet for instructions.
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§ 723.124
You are ordered to f£ill out the accompenying form entitled "Em-
ployer's Return" and to return it by first-class mail to {(name of

judgment creditor or his representative) at (his address)

within 15 days after the date yqu receive the eainings withholding
order.

For additional information, see the Informational Pamphlet.

(b) An earnings withholding order in form adopted by the Judicial
Council is deemed to comply with this section. The Judicial Council
may adopt special forms for the earnings withholding crders referred

to in Sections 723.27 and 723.28.
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§ 723.125. Form for employer's return

723.125. (a) The Judiecial Council shall prescribe by rule the
form of the employer's return.

{b) The employer's return shall be executed under oath and, in addition
to other matters required by the State Administrstor, the form for the return
provided to the empldyer shall state all of the following information:

(1) The name and address of the person to whom the form is to
be returned.

(2) A direction that the form be mailed to such person no later
than 15 days after the date the employer receives the earnings with-
holding order.

{3) The name and address of the judgment debtor and, if known,
his social security number.

{e¢) 1In addition, the employer's return form shall require the
employer to supply all of the following information:

{1} Vhether the judgment debtor is now employed by the employer
or vhether the employer otherwise owes him earnings.

(2) If the judgment debtor is employed by the employer or the
employer otherwise owes him earnings, the amount of his earn-
ings for the last pay perilod and the length of this pay period.

(3) whether the judgment debtor's earnings are now being with-
héld parsuant to a prior earnings withholding order and, if so, the
court which issued such order, the date it was issued, and the expiration

date @f _such order.’
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§ 723.126. Informational pamphlet and withholding tables

723.126. (a} The State Administrator shall prepare an Informa-

tional Pamphlet for employers.

(b} The State Administrator shall publish the informational
pamphlet and the withholding tables adopted by him pursuant to Sec-
tion 723.50. He may impose a charge for copies sufficient to recover

the cost of printing.
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Article 6. Remedies

Comment. The statutory remedies contained in this article are supple-
mentary to, and do not supersede, any common law remedies that would be
available to any of the parties for violation of any provisions of this

chapter.

-84



§ 723.130. Enforcement of orders

T23.130. Any order of the court made pursuant to this chapter mey
be enforced by the court by contempt or by such other order as the court

in its discretion may deem necessary.

Comment. BSection 723.130 makes clear the power of the court to compel
obedience to its orders. See Sections 128 and 1209(5). See generally Part 3,

Title 5 (Sections 1209-1222).
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§ 723.131. Remedies of Judgment creditor

T723.131. If sn employer fails to withhold or to pay over the amcunt
he is required to withhold and pay over pursuant to this chapter, the
Judgnment creditor may bring e civil asction against such employer to re-

cover such amount.

Comment., Section T723.131 authorizes suit by a creditor sgainst an employer
both where the employver falls to withhold properly and where he fails to pay over
amounts withheld., Where the employer has not withheld sufficient amounts from
the debtor's earnings, he may have indemnity from the Judgment debtor but, to
satisfy any indemnity judgment, he may only execute on the debior*s earnings
in accordance with the provisiona of this chapter.

Of course, in addition to the remedy Section 723.131 provides to the judge
ment creditor, the court has the power to compel obedience to its orders through

exercise of the contempt power. See Section 723,134 and Comment thereto.
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§ 723.132

§ 723.132. Fraudulent withholding by employer

723.132. If an employer withholds earnings pursuant to this
chapter and, with knowledge and intent to defraud either the judg-
ment creditor or the judgment debtor falls to pay such withheld

earnings over to the judgment creditor, the employer is guilty of

a nisdemeanor.

Comment. Section 723.132 is based on Labor Code Section 227 (failure

to make agreed payments to health, welfare, or similar fund).
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§ 723.133. Employer msy rely on orders and notices proper on their face

T23.133. Notwithstanding any other provislion of this chapter, an
employer who acts in good failth in compliance with any order or notice
which 15 proper on its face shall not be subject to liability for such

action.

Comment. Section 723.133 makes clear that an employer is protected from
liability where he complies with an order or notice which appears proper on
its face, Occasionally, through mistake, inadvertence, or even deliberate
misconduct, an employer will be sent an order or notice which appears valid
but which has been improperly obtained or falsified. The employer is not re-
gquired in such circumstances to go beyond the document itself and is not

subject to liability where he complies in good faith with its directions.
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Article 7. Administration and Enforcement

§ 723.150. Btate Administrator

723.150. {a) Except for those duties imposed on the Judicial Council,
The Department -of Industrial Relations, referred to in this chapter as the
Btate Administrator, shall administer and enforce this chapter.

(b} The State Administrator shall receive and act on complaints
and may, on his own initiative:

(1) Teke action designed to obtain voluntary complience with
this chapter.

{2) Commence proceedings to enforce compliance with this chapter.
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§ 723.151. Warning to innocent viclator

723.15L. If the State Administrator determines that the public
interest will be adequately served by such action, he may give a
person who violates this chapter as a result of an innccent or a
negligent but goed faith misiake a sultable wriltten notice or warning

in lieu of using any other meaps available to enforce this chapter.

Coment., Section 723.151 is based on Health and Safety Code Bections

26332 and 26555,



§ 723.152. Conference with suspected violator

723,152, 1If the State Administrator has reason to believe that
any violation of this chapter has occurred or is threatened, he may
give written notice to the suspected violator to arrange a conference
with the suspected violator or his authorized representative for the
purpose of gscertaining the facts relating to the- suspected
violationﬁ and, if it sppears that a violation has occurred or is
threatened, to arrive at an adequate and effective means of correcting

or preventing the violatiom,

Comment. Section 723.152 is based on Section 12533 of the Govermment
Code, which relates to the powers of the Attorney General In connection with

health care service plans.
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§ 723.153. Cease and desist order

T23.153. (a) The State Administrator, scting in the name of the
people of the State of California, may issue an order directing any
person to cease and desist from engaging in any act or practice in
viclation of any provision of thils chapter.

{b) within 15 days after service of the order of cease and desist,
the respondent may request a hearing on the question of whether acts
or practices in vieolation of this chapter have occcurred. The hearing
shall be conducted pursuant to Chapter 5 {commencing with Section 11500)
of Part 1 of Division 3 of Title 2 of the Government Code, and judicial
review shall be avallable as provided by Section 11523 of the Government

Code,

Comuent. Section 723.153 is based on Section 12534 of the QGovernment
Code, which relates to pocwers of the Attorney General in connection with

heglth care service plans.
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§ 723.154. Injunctive relief; failure to comply with cease and desist order

723.154. In case of any violation of this chapter, if the
violator does not comply with a cease and desist order issued pursuant
to Section T23.153, the State Administrator, acting in the name of the
people of the State of California, may institute & proceeding to ob-
tain injunctive relief or other appropriate relief in the superior
court in and for the county in which the violation occurs or in which
the principal place of business of the violator is located. Any pro-
ceeding under this section shall conform to the requirements of Chap-
ter 3 (commencing with Section 525) of Title 7 of Part 2 of the Code
of Civil Procedure, except that the State Adminisirator shall not be
required to allege facts tending to show the lack of an adeguate re-

mady at law or tending $o show irreparable damage or loss,

Comment. Section 723.154 is based on Section 12535 of the Government
Code, which relates to powers of the Attorney General in connection with

health care service plans.
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§ T723.155. Injunctive relief pending administrative adjudication

T23.155. Whenever the State Administrator has reasonable cause to
believe that there has been any violation of this chapter and that sube
stantial and irreparable injury will be unavoidable if injunctive relief
is not obtained pending final adjudicaticn pursuant to Seetlon 723.153,
the State Administrator, acting in the name of the people of the State
of California, may institute a proceeding to obtain such injunctive
relief or other appropriate relief in the superior court in and for the
county in which the violation occurs or in which the principal place of
business of the viclator is located. Any proceeding under this section
shall conform to the requirements of Chapter 3 {commencing with Section
525} of Title T of Part 2 of the Code of Civil Procedure, except that
the State Administrator shall not be required to allege facts tending

to show the lack of an adequate remedy at law.

Comment. BSection 723.155% is based in part on Section 12535 of the Govern-
ment Code, which relates to powers of the Attorney General in connection with
health cere service plansg. This section makes clear the power of the State
Administrator to obtain judicial injunctive relief in circumstances where

normal administrative procedures would be inadequate.
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§ 723.156. Rules and regulations

723.156. The State Administrator, in accordance with the provi-
sions of Chapter 4.5 {commencing with Section 11371) of Part 1 of
Division 3 of Title 2 of the Government Code, shall adopt, amend, and
repeal such rules and regulations as are reasonably necegsary for the
purpose of administering and enforcing this chapter and as are not

inconsistent with this chapter,



§ 723.157. Investigatory powers

723.157. For the performance of his duties, the State Adminis-
trator has the powers conferred by Article 2 (commencing with Sec-
tion 11180) of Chapter 2, Part 1, Division 3, Title 2 of the

Government Code.
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§ 723.158. Liaison with federal administrator

723.158. The State Administrator shall perform all acts required
by the Administrator of the Wage and Hour Division of the United States
Department of Labor as conditions to exemption of this state from the
earnings garnishment provisions of the Consumer Credit Protection Act
of 1668, including, but not limited to:

{a) Representing snd acting on behalf of the state in relation
to the Administrator of the Wage and Hour Division and his represen-
tatives with regard to-any matter relating to, or arising out of, the
application, interpretation, and enforcement of the laws of this
state regulating withholding of earnings.

(b) Submitting to the Administrator of the Wage and Hour Division
in duplicate and on a current basis, a certified copy of every statute
of this state affecting earningswithholding, and a cer-
tified copy of any decision in any case involving any of those statutes,

made by the Supreme Court of this state.

(¢) Submitting to the Administrator of the Wage and Hour Division
any information relating to the enforcement of earnings withholding

laws of this state which he may request.

Comment. Section 723.158 authorizes the State Administrator to do
whatever is required by the federal administrator to cobtain and maintain
a state exemption from the earnings garnishment provisions of the Consumer
Credit Protection Act. A similarly broad grant of power as that contained

in the first paragraph of Section 723.158 is found in Government Code
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Code Civ. Proc. § 723.158

Section 25210 {county participation in Economic Opportunity Act of 1964).
Subdivisions (a), (b}, and (e¢) are based on the language of 29 Code of
Federal Regulations Section 870.55(a), requiring the State Administrator

to act as lizison with the federal administrator.



§ 723.159. Fees of clerk

723.159. {a) The fee for filing an application for an earnings
withholding order under subdivision (a) of Section 723.101 is $2.

{(b) The fee for filing an application and abstract under sub-
division (b) of Section T723.101 is two dollars ($2) when filed in a
justice court and four dollars ($4) when filed in a superior or
municipal court.

{¢) Mo other fees may be charged under this chapter.
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Fin. Code § 15406
Financial Code Section 15406 (repealed)

Sec. 10. Section 15406 of the Financial Code is repesled.

316406~ --The-ghares-and-eertificates-for-funda-received-of
meRbers-of-any-eredii-unieon-and.ail-the-aseeumdisiien-on-aueh
shares-and-eeytificsien-are-encppi-frem-cate-on-exeeusion-and
proecedings-supplementary-theredoy-to-the-amcunt-of-one-thonsand

five-hundred-dellaws-{$2;500)~

Comment. Section 15406 is superseded by paragraph (2} of subdivision

(a) of Sectilons 690.7 and 690.75 of the.Code of Civil Procedure. See Sec-

tion 650.7 and Comment theretc.
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Labor Code § 300 (amended)

Sec. 1ll. Section 300 of the Labor Code is amsnded to read:

300. (a) As used in this section the phrase "assignment of wages"

includes the sale or assignment of, or giving of an order for wages or

salary.
ib) Mo assignment of j-er-erdey-for wages e¥-saiery ,earned or

to be earned, shaii-be is valid unless all of the following conditions

are satisfied :

L&l Buek The assignment is contained in a separate written instru-
ment, signed by the person by whom the said wages ew-salda»y have been
earned or are to be earned, and identifying specifically the transaction
to which the assignment relates j-aad .

¢ed (2) wWhere sueh the assigmment ofy-er-erder-for-wages-or-salary
is made by a married person, the written consent of the husband or wife
of the person making eueh the assignment er¥-erder 1s attached Lo eueh
EEE assignment ev-exders-anmd K

fed 3£§l Where sueh the assigmment ev-erder-for-wages-ov-salary is
made by & minor, the written consent of a parent or guardian of saek the
ninor is attached to sueh-erder-exr the assignment j-apd .

€69 (4) vhere suek the assigmment ef-ow-erder-fer-wagee-e¥-ealazy
is made by 2 person who is unmarried or who is an adult or who is both
ummarried and adult, a written statement by the person making eueh the
assignment ex-swxdex , setting forth such facts, is attached to or inecluded
in sweh EEE assigmment sw-ewders -

Geé Lél o other assigmment ew-evder exisis in commection with
the same transaction or series of transactions and a written statement

by the person making suek the assignment ewv-ewder to that effect 5 1s

attached $herete to or included thereinj-amd In the assignment.
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Labor Code § 300
€29 (6) A copy of eueh-ea the assigmment er-ev¥der and of the

written statement provided for in subdivisien-fd)-hereed paragraph {4) ,

authenticated by a notary public, sheii-have-beer is filed with the
employer, accompanied by an itemized statement of the amount then due
to the assighee $ -

(7) provided;-ihat-at-sush-time At the time the assigmment is filed

with the employer, no other assignment er-eyder for the payment of any

wages ov-gatary of the employee is subject to payment 5 and no attachserns

er-levy-on-exdeention earnings withholding order against said his wvages

e¥-gsadary is in force.
Any-vaiid-assigameniy-when-£filed-in-oecovdanee-vwith-the-provisions
eprsained-kbereiny-chall-have-priority-vith-reapees- to-any- subseqduersdy
filed-assignmens-or-order-er-subsequent-attachment-or-levy-on-eneeutionr
ABYy-pover-ef-attorney-io-aesign-or-enllceci-vages-or-galaxry-shalil-he
reveeable-ai-any-tine-by-the-paker-thereof

(c) A valid assigoment of wages suspends the operation of a sub-

sequently served earnings withholding order untll after the end of the

pay period during which the earnings withholding order is served. There-

after the earnings withholding order has priority over the assignment.

He-nesignmens-ofy-or-order-for-vages-or-satary-shall-be-valid-unieas~
sk-the-time-of-the-making-thereofy-sueh-wages-or- galary-have-becn-caraedy
eﬁeept-far*the-neeessities-937&ife-and—thea-an&y-te-the—yeraen-er-ﬁerseas
Furniching-sueh-neeessities-of-1ife-direstliy-and-then-only-for- the-ameuns
aceded-to-furnich-cuch-neeessitiess--Under-any-assigrnent-ofy-or-crder

for-wages~or-calary-£o-be~earnedy-a- gu-noi-te-cxeced-50-pev-eentun-of

-102-



labor Code § 300
the-assigneyls-vages-er-8alaryy -and-ret-io-exeeed-25-per-eentun-of
the-assignerls-vages- o¥-ca3arys ~-upeR-the-shovwing-tbat-sueb-vages-or
saiary-are-neeessary-for-ithe-cuppori-of-his-wethery -fother - spausey
ehildren-or-other-membere-of-kis-family;-residing-in-this-State-and
supported-in-whole-or-in-pari-by-his-1labory-shail-be-epllectibie-£frem
the-aseigher!s-empioyer-ai-the-time-of-each-payment-of-suek-wages-or
galary.

(d) The employer shai-be is entitled to rely upon the state-
ments of fact in the written statement provided for in subdivieiens

{d)-and-fe)-hereef paragraphs (4) and (5) of subdivision (b) , without

the necessity of inquiring into the truth thereof, and the employer
shall incur no liability whatsoever by reason of any psyments made by
him to an assignee under any assignment er-ezdewy in reliance upon
the facts so stated.

{e) An assignment of wages to be earned is revocable at any time

by the maker thereof. Any power of attorney to assign or collect

wages or salary is revocable at any time by the maker thereof.

L{l Wo assignment of es-e¥der-for wages er-salary , earned or
to be earned , shsil-be is valid under any circumstances y if the wages
or salary earned or to be earned are paid under a plan for payment at
a central place or places established under the provisions of Section
20ha ef-this-eede .

{g) This section skali does not apply to deductions which the
exployer may be requested by the employee to make for the payment of
life, retirement, disability or unemployment insurance premiums, for
the payment of taxes owlng from the employee, for contribution to funds,
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Labor Code’ § 3C0
plans or systems providing for death, retirement, disability, unem-
ployment, or other benefits, for the payment for goods or services
furnished by the employer to the employee or his family at the re-
quest of the employee, or for charitable, educational, patriotic or

similar purpcses.

Comment. Section 300 is amended to make the section consistent with
the Earnings Protection law (Code Civ. Proc. §§ 723.10 et seq.).

Subdivision (a). Subdivision {a) simply makes clear that the shortened

phrase “"assignment of wages" continues prior law as to the kind of instru-
ment dealt with in this section.

Subdivision {b). Paragraphs {1) through {6} of subdivision {b) con-

tinue without substantive change provisions formerly contained in Section
300. Paragrath (7) of subdivision (b) continues without substantive change
a provision formerly contained in Section 300 except that the former refer-
ence to the attachment or levy on execution against wages or salary ls re-
placed by a reference to an earnings withholding crder to conform to the
procedure provided by the Earnings Proteckicn law.

Subdivision {¢). Subdivision (c) clarifies the relationship between

a valid prior wage assigrment and a subsequently served earnings withholding
order. Where a wage assigmment is in effect and an earnings withholding
order is served, the employer shall not withholl pursuant to the order
until after the end of the pay periocd during which the order was served.
Thue the wage assignment is in effect given an exclusive preference for that
pey period and the debtor is given an opportunity to put his affairs in

order. Such action may include revoking the wage assignment as to unearned
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labor Code § 300
wages pursuant to subdivision (e). After such moratorium, the earnings
withholding order has a priority over the assignment if the latter remains
in effect. The unlimited preference formerly given to an assignment of un-
earned wages or salary is not continued because this preference would permit
a Jjudgment debtor to give preference to one creditor and to defeat the
claims of other creditors who seek to collect on their judgments under the
Earnings Protection Iaw. The partial preference given to assigmments will
permit such assigmments to continue to be used to secure certain locans.
See Financial Code Sections 18659, 22009, 22471, and 24472,

Subdivision {d). Subdivision (d) continues without substantive change

a provision formerly found in Section 300C.

Subdivision (e). The first sentence of subdivision (e) which makes an

assignment of unearned wages or salary revocable at any time by the maker
thereof, replaces the former provision of Section 300 which inwvalidated an
assigmment of wages or salary unless such wages vwere earned or the assign-
ment was for necessities or for support. This provision also restricted the
amount of unearned wages or salary that could be assigned. Although there
are no limits on the amount of wages or salary that now can be assigned, sub-
division (e) will permit the person making the assignment of wages or salary
to be earned to revoke the assignment at any time. Thus, where an assignment
becomes too onerous, especially after service of an earnings withholding order,
such assignment may be revoked. The delayed preference given the earnlngs
withholding order under subdivision (c) will generally require persons having
Judgments, including support orders, to use the procedure provided in the
Earnings Protection law--rather than Sectlon 300--to enforce their judsments,
but it avoids conflict between wage assignments and orders lssued pursuant

to the Farpnings Protection law.
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Iabor Code § 300

Subdivisions (f) and (g). Subdivisions (£) and (g) continue without

substantive change provisions formerly contaiped in Section 300. Other
statutes may authorize deductions from employees' wages or salary without
compliance with this section. E.g., Govt. Code §§ 1158, 12420, 13922, 20135.
It should be noted that the inapplicability of Section 300 to the deductions
referred to in subdivision (g) means not only that complisnce with the

formalities provided in Section 300 is not required but also that Section

300 provides no special preferences for such deductions.
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Unempl. Ins. Code § 13k2

Unemployment Insurance Code § 1342 (amended )

Sec. 12. Section 1342 of the Unemployment Insurance Code is
amended to reed:

1342. Any waiver by any person of any benefit or right under this
code is invalid. Benefits under this code, incentive payments provided
by Section 5401, payments to an individual under a plan or system estab-
lished by an empioyer which mskes provisionsa for his employees generally,
or for a class or groups of his employees, for the purpose of supple-
menting unemployment compensation benefits, are not subject to assignment,
release, or commutstion, and are exempt from attachment and execution
pursuant to Seetiens Section 690.175 ard-650+38 of the Code of Civil
Procedure. Any agreement by any individual in the employ of any person
ar concern to pay all or any portion of the contributions required of his

employer under this division is void.
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OPERATIVE DATE

Sec. 13. This act becomes operative on July 1, 1973, but the
Department of Industrial Relations and the Judiclal Council may,
prior to that date, do whatever is necessary so that this act may

go into effect on July 1, 1973.



