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Subjecty Study 36.100 - Condemnation [Right of Former Owner When Cendemned
Property Becomes Surplus)

Sumsary
Attached is 8 research study on the former owner's right to repurchass
land taken by eminent domain when that land becomes surplus to the condemnor's
needs, This memorandum summarizes the salient policies and considerations
identified in the study and presents them to the Commission as a basis for
decisions whether a right to regain property should exist and, if so, what

form it should take and what limitations sheuld be placed upen it.

Analyslis

Should & right to yeturn exist? The key argumants are identifjed on pages

T«1ll of the study, Baslcally, the arguments in faver of a right to return are:
(1) The American system of private preperty cembemplates private rather than
public ownarship and control of property; when propsrty is forcefully taken
froam private ownership of an individval and is no lenger needed, it logicelly
should be returned to that in&ividual. {2) If a persen has invested in peten-
tially valuable propsrty, that investment should be protected; when prepertiy
is returned to private ownership, it is the investoer who should realize any
speculative profit. (3} A persen grows attached te property which is in a
real senge unigue; the law should recognize his emotienal claims to ewnership
of the property. (%) A right of return would discourage condemnors from
fraudulent acquisition of property for speculative or other nonpublic uses,

(5) A right of return would aid in reimbursing the former owner for eome of his

costs not contemplated in the current concept of just compensation.
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Each of these arguments has opposed to it arguments against a right to
return; (1) The American system of private property cwnership has given way

to public control of land use; the condemnor should be able to dispose of prop-

erty in such a manner and with such restrictions as it in its wisdom deems fit.

(2) If profit is to be realized upon a land transaction, that profit belongs to

the public; the private owner has not borne the risks and costg that created

the profit (often the result of the condemnor's activity alone), and the pub-
lic can better use the profit for the public rather than private good. (3) Per-
sons desiring to repurchase property do not do sco for emotion but purely for
business reasons involved in the profit they hope to realize. (4) Problems
with fraudulent acquisition and just compensation can best be handled by re-

strictions upon the right to take and by provision for adequate just compensa-

tion, rather than by a right teo return which would compel return even where
the original taking was innocent and which would compensate for losses in a
haphazard and sporadic manner. (5) The condemmor has paid full value for the

land and, therefore, as a matter of logic should receive full, unencumbered

title to the land. (6) A right of return will plece administrative demands

upon: the condemnor and will cloud title to property which it seeks to dispese
of. (7) Any statute must be necessarily broad and hence will require much
litigation and court interpretation of its individuel provisions as applied
to particular cases.

It is the staff's belief that, although some of the problems invelved
with the right to return--e.g., administrative costs, clouded titles, heavy
litigation--can be scmewhat mitigated, the arguments against a right of re-
turn generally are more weighty than those in its fevor. It is possible that,
rather than a general right of rYeturn applicable to all condemnation cases, it

may be desirable to consider the possibility of such a right in a few types of
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cases more deserving than most. For exsmple, if property is acquired for
protective purposes to be returned to private ownership with restrictions,
the former owner perhaps should have the option to repurchase. These situa-
tions should be consider=d on a case by case basis, for each will have merits
end problems peculiar to it. In the protective instance, for example, valu-
ing the property with its restrictions may present special difficulties, See
Memorandum 71-13, ’

Pennyslvanis is the only state that has a right to purchase statute and
that stetute is so limited in its application that it provides former owners

with no significant protection.

What form should a right to return take? 1If there is to be & right te

return, four possibilities are spparent: (1) extreme limit on right to take
unless permanent public use is & certainty; (2) prefer an easement to the fee;
(3) defeasible fee; {4) repurchase. These possibilities are considered on
pages 15-17 of the study. In view of the Commission’s past policies favor-
ing a breedening of the right to take, and in view of the practical and eco-
nomic drawbacks to an eassement-defeasible fee scheme, the only realistic pos-
gibility for a right to return is a repurchase right.

What should be the repurchase price? There are two chief possibilities

for the repurchase price: original mecquisition cost or fair market value.

The basic dispute here is apparent: A fair market value formula would be of

no economic benefit to the condemnee, but it would give him the first oppor-
tunity to purchase, thereby satisfylng the emotional values of a repurchase
right; an originel acguisition cost formule would be of significant value to
the condemnee. A market value formuls would essentially add a lot of procedures
and conplications to the law without s real corresponding benefit for anyone,
condemnors included. The study therefore concludes that, if there is to be a
repurchase right at all, it must be based on original acquisition cost. (Sze

pp. 18-20).
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However, an acquisition cost formula requires consideration whether waste
and improvements should enter the formula and how they are to be valued (pp. 21~
23). Similerly, the effects of partiasl return, severance damages, back in-
terest, and back taxes should be considered (pp. 23-26). So, too, there are
problems in valuing aggregations of parts of parcels (cf. pp. 33-35). It
should be noted that these problems are largely sabsent where a fair market
value formuls is used, the only difficulty being in selecting a valuer or
valuation method (pp. 20-21).

Whet limitetions should there be on the right to return? A repurchase

right, if it is to be successful, must have its application clearly defined.
Major extensions and limitations noted in the study include:

{1) The right to repurchase should be limited to cases where property
is devoted to a private use, not simply to & public use other than that for
which the property was originally taken (see pp. 11-13).

(2) The right to repurchase should be extended to cases where property
is taken by purchase under threat of condemnation as well as where it is
taken by the power of eminent damain (see pp. 13-14)., In this connection,
it may be wise to prevent the condemnor framacquiring the right and to make
it nonwaivable (see pp. 15, 35, 37).

{(3) The duration of the repurchase right needs to be determined. The
study suggests a 7-year period after which the condemnor may dispose of the
property free of the repurchase interest (see pp. 27-28).

(4} The persons entitled to exercise the right must be specified. Pos-
s8ible interested persons include secured parties, lessees, vendees, holders
of joint interests, and cleimants in title disputes (see pp. 29-35).

(5) The legal incidents of the repurchase right must be specified., These

incidents include devisability and descendability of the repurchase interest,
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its transferability, its use as security, its insurebility, and ite taexability
(see pp. 35-38).

{6) Procedures for the exercise of the right must be provided by statute.
The study suggests that the right not be exercisable unless recorded. The
holder of the right must notify the county clerk of any address changes fo
cut down administrative expense. The condemnor must offer the property first
to the holder of the right. The holder must exercise the right within a limited
time period. If the holder does not exercise the right, the condemnor may
dispose of the property otherwise. 1In such a case, the title of the ultimate
purchase r should be free from cloud which perhaps may be assured by conclusive
recitals of the condemnor {see pp. 38-42).

(7) In case the condemnor avoids its resale duty, procsdures may have
to be created whereby the former owner can vindicate his rights (see pp. 42-4B}.

Respectfully submitted,

Nathaniel Sterling
Legal Counsel
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FORMER OWNER'S RIGHT TO REPURCH&SE LAND
TAKEN BY EMINENT DOMAIN

*
This study was prepared for the California Law Revision Commisslion

by Mr. Nathaniel Sterling of the Commission's legal staff. No part of

this study may be published without prior written consent of the Commis-

sion,

The Commission assumes no responsibility for any statement made in

this study, and no statement in this study is to be attributed to the

Commission, The Commission's action will be reflected in its own recom-

mendation which will be separate and distinct from this study. The Come~

mission should not be considered as having made a recommendation on &

particular subject until the final recommendation of the Commission on

that subject has been submitted to the Legislature.

Copies of this study are furnished to interested persons selely for

the purpose of giving the Commission the benefit of thes views of such

persons, and the study should not be used for any other purpose at this

time.
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FORMER OWNER'S RIGHT TO REPURCHASE LAND
TAKEN BY EMINENT DOMAIN

Nathaniel Sterling*

INTRODUCTION

Private property may not constitutionally be taken by eminent domain
1
except for a "public use." Cccaslonally, however, a public entity tekes
property for an intended public use but thereafter fails to devote it to that

2 The resscons for such failure are wvaried.

use or to any other public use.
In some cases, changed circumstances, such &s altered population trends in
a scheool district, unanticipasted engineering proﬁlems causing a change in
route, or lack of projlected funds to complete an improvement, may have caused
the change in plans. In a few cases, A mistake may have been made originally
in taking the property. For example, the property, after further examinaticn,
may have proved umnsuitable for the contemplated use. In rare cases, the
entity msy simply hsave abused its power by taking properiy for some purpose
other than a public use.>

The frequency of any of these situations is imposaible to estimate;
however, it is known that the number of condemnors is enormous,h their land !

2 and the number of eminent domein acquisiticons has increased

heldings are wvast,
steadily over the years.6 Morecover, although the figures for surplus land
disposition by all condemnors are not available, ocutright sales of surplus

land by state agenciesT in recent years have exceeded 10 miliion dollars,8

and leases of such surplus property have brought in revenue exceeding 47 million
dollars annually.g It has been estimated that, by 1974, the major activity

in the state's land program will be management of state lands aﬁd disposal of

surplus state property.lo
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The sheer volume of this surplus land disposltion indicates that the
failure to devote property to the public use for which it was taken is a not
infrequent occurrence. Furthermore, in a number of these instances, the
former owner of the property fervently desires the return of the property he
once held.ll

This paper reviews the law governing the right of az condemnor to transfer
to private ownership property taken for public use and investigates the wisdom
of, and the practical problems swrrounding, a repurchase remedy for a forumer
owner wvhose condemned property is not eventuaslly put to public use. The paper
presents specific statutory guidelines for a repurchase right, but concludes

that such s remedy, despite its obvious attractions, would create practical

problems more welghty than potential benefits.

CONDEMBOR'S RIGHAT TO THAEEFEB PUBLIC PROPERTY TO PRIVATE OWNERSHIP

It is hornbook law that private property may not constitutionally be taken
by eminent domain except for public use.12 Theoretically, if the contemplated
use of the property is not a public use or if the condemnor does not actually
intend to put the property to the declered public use, this restriction prevents
taking of the property.l3 Accordingly, if property has been teken by means of
the power of eminent domain, the taking has been found to be for a valld éublic
use.lh

Cnce title to land has been properly acquired by a condemming agency, its
subsequent disposition generally 1s regarded to be of no further legal concern
to 1ts former owner. With few limitations, the condemnor is free to use or

15

dispose of the property as it sees fit. Statutes suthorizing the unrestricted

16
disposition of such property --whether it was acquired by condemmation, by
settlement under threat of condemnation, or by e wholly voluntary transactioan—-
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are liberally ccnstrued.18 As & conseguence, if a condemning sgency that has

acquired property for a public purpose subsequently "changes its mind" and

decides to put the property to an alternative public use, it may do so freely.lg
The rule that & condemnor may divert land properly taken for cue public

20

use %o some other public use also governs a diversion to a private use. For

example, in Beistline v. City of San Diego,El the City of San Diego had filed

suit to condemn certain property for use as a municipal alrport and, under

this threat of condemnation, the owner had conveyed his property to the city.
Nine years later, the city scld the property to a third person for private
purposes at a considerable profit. In an action by the original property owner
to rescind the sale or recover the profits realized from the sale, the court
held thet, so long as the initial acquisition of the property was for a proper
public use, any subsequent acts of disposal were valid; the mere fact that the
city had changed 1te corporate mind could not be deemed to restrict its power
of disposition cover property that it cwned,

Outwardly similar but guite different 1n concept are cases of condemnation
for a "public use" that permits or requires subsequent transfer of the condemned
property to private ownership. In one such instance--termed "substitute
condemnation"ee--, a condemmor is permitted to take property from one person
in order to exchange it with ancther person for property owned by the latter

and needed by the condemnor.23 For example, in Brown v. United Statess,.a’4

ereation of a federsl reservolr was to cause the flooding of & town. The
government condemned land elsewhere to replace that of the displaced individe-

uals. The condemnees resisted the proceeding on the ground that the teking
25

was for a private purpose:
The plaintiff's contend that the power of eminent domain does not

extend to the taking of one man's property to sell it to another, that
such an object can not be regarded as for a public use of the property,
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and, without this, sppropriation can have no constitutional validity.

The District Court held that the acquisition of the town site was so

closely connected with the scquisition of the district to be flooded

and so necessary to the carrying out of the project that the public

use of the reservoir covered the taking of the town site. We concur

in this view,

A related, but distinet, situation occurs in urban redevelopment when
property is taken from one person so that it may be given to another. Here,
the condemnor is authorized to take property by eminent domain for the pure
pose of eliminating or preventing slums. This end is often achieved through
subsequent sale of the condemned property to private individuals for private
purposes subject only to restrictions designed to accomplish the public pur-

pese. 1In Redevelopment Sgency v. Hayes,26 the condemnees attacked the

constitutionality of the authorizing statutezq because "after the teking of
private property by the power of eminent domeln . ., . and after its redevelop-
ment, it {was] to be sold to private persons . . . ."28 Despite the allega-
tion of lack of public purpose, the court upheld the constitutionality of the
slum clearance law, stating that the purpose of eliminsting slums was s public
use, “"even though the use to which the property is put after seizure is not a
public use . . ."29

A third and currently wvolatile area where condemnors take property which
can then be devoted to a private use is that of excess condemnation .30 By
definition, execess condemnation iz the taking by a condemnor of more property
than is physically needed for a particular project. Such takings have been
categorized as: (1) Redoupment: In anticipation of ite enkancemsit.
in value as a result of the public improvement, the condemnor takes excess

property in order to sell it at & profit and thus recover some of its acquisi-

tion and construction costs; {2) Financial remnant: In the expectation that it

I



would have to pay npearly as much in severance damages if it took only that
porticn of a parcel which it actuslly needs as it would pay to teke the whole

parcel, the condemnor takes the whole parcel; [3) Restrictive or protective:

The condemnor takes "excess" property which it can dispose of subject to

restrictions in order to protect its proposed improvements; (4) Physical

remnant: The condemnor takes underaized, oddsbaped, landlocked, and worthless
portions of 8 parcel that would be left to the owner if only the propertiy
necessary for the improvement were taken.

In practice, these categories overlap significantly, and some excess
takinzs are deemed to be for a public use while others are not. Protective
or restrictive condemnation, while it may involve a resale of the land for a
private use subject to protective restrictions, is considered to be an sdjunct
to and consistent with the public purpose of the more general improvement for
which it is taken.Sl In this sense, the taking i1s not truly "excess." Taking
a physical remnant not to be used for the mein project is permissible without
the consent of the condemnee.32 On the other hand, recoupment traditionally
has been held not to be a public use.33 The Californias Supreme Court, however,
recently has made inroads into this area, sanctioning one type of recoupment

h
that it labelled the taking of a "financisl remnant."3

The court stated, "It
is sound economy for the state to take the entire parcel to minimize ultimate
costs."3? Nonetheless, the courts will undoubtedly tread slowly in the recoup-
ment area..36
If a public entity takes the use of real property for a temporary period
of time, it must generally pay the diminution in value caused by the use or
occupancy of the property or its value for the period during which it is held.36a
There is little law governing the right of a public entity to take property in
fee with the intent to put 1t to & temporary public use. A temporary taking
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36b

will probably be deemed & public use despite its temporary nature; whether

the fee or scme lesser interest should have been taken, is apparently a
36¢c

nonjusticiable issue. Hence, it is likely that the law allows a public
entity to take real property with the intent temporarily to devote it to a
public use and thereafter permanently to devote it to a private use.

Certain entities can also acquire property for an undetermined future use
or for use as open space. Doth uses allow the entity to acquire property and
not make improvements upcon it; such property may be left unused cr even leased
to private persons for private purposes. 1In California, the pover of eminent
domain may not be exercised to acguire open space;aT however, cities and
counties mey acquire a fee or lesser interest in open space property by pur=-

38

chase, gift, grant, bequest, devise, leage, "or otherwise." On the other

hand, public entities do have the power to condemn property which, although
not required for immediate use, they anticipate will be needed for public use
in the future.39 The general test of the validity of such a taking is whether

there is a reascnable probability that the land itaken will be actually devoted

to a public use within s reasonable time.hc If the taking meets this test,

the condemnor may lease the land for private purposes during the intervening

time.hl Furthermore, as noted above, land originally thought necessary but,

L
due to changed circumstances, no longer needed may be sold. 2 *[T]he power of

sale or lesase does not change the purpose of the acquisition from a public to
43

a private use . . . ."

In short, the law governing the power of a public entily to dispose of

land is fairly well settled with regard to all forms of acquisition for all

types of public uses..m‘L If the condemnor takes property intending to put it

to public use, the taking is valid. Once the condemnor has properly acgulred

title, it has almost plenary power over its use and subseguent d:l.sposition.hs

Should this be the law?
6e
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POLICY CONSIDERATICNS AND THE CWNER'S RIGHT TO RETURN

At present, a condemnor pays Just compensation for and receives full
ownership rights, including the plenary power to use or dispose of the
property.1F6 Those who support continuation of this arrangement contend
that, since the condemnor has paid full value, its title should be free of
all 4enc1.1:11’!31\9.n¢::es.wr The former owner receives an equitsble price for his
property and should have no further claims upon it.h8

Since it must have flexibility to respond to changed conditions or plans
and to put property to its highest and best use, a condemnor needs rights ;
commensurate with those of a private owner to use and dispose of real property.hg |
This need for full and free use of the property is particularly acute in the
case of an acguisition for future use50 or open space,5l vwhere the land taken
may lie idle for substantisl periods unless the condemnor is able to lease it
to private persons during the time pricr to public use,

In addition, the need for a well-planned program of land utilization has
been recognized, and govermment--both federal and state--has taken an increas-
ingly active role in the allocation of land rescurces. Government activity
now ranges from indirect regulation52 to direct expropristion, with the latter
alternative-~outright ownership--often being used ft¢ insure adequate control.
In this context, it would meke little sense to grant the former owner an suto-
matic right to the return of his property and, hence, severely limit the
fundamental approach to government control of land.

Proponents of a right to return for owners whose property is taken contend,
on the other hend, that condemnors are not alweys altruistic in their land
disposal practices, and freedom to return land to private ownership subject to

use restrictions is rarely used as part of an integrated plan for rational land
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ugse, At present, the major objective of condemnors with surplus property to
dispose of is sieply to minimize thelr costs.

The eonstitutional limitation on the sovereign power of eminent domain

53

is that land may not be taken except for s public use. This constitutienal

limitation means that the right of the individual to control his property is
subject to the power of condemnation only if that property is needed for a
public use. It follows that, if the condemnor does not need the property for
the public use for which i1t was taken, the sovereign prerogative ends, and the
land should revert to its former owner.

This argument has a strong philosophical foundation in Anglo-American
concepts of land tenure, which hold that an individusl owns property free of
any superior government rights and that the law assures him stability of such
ownership. Such a system of land holding has been termed “allodial."Sh
Superimposed upon this system of private land ocwmership, however, is the
sovereign prerogative of eminent domain which inserts a "tenurial" element

into the property structure.55

Accordingly, the eminent domain power is &
limited imposition upon the soclal institution of private ownership, and the
individual holds all rights in the property subject to the demands of public
use. When the demands of public use lapse, however, the sovereign prerogative
terminates, and the land returns to private ownership.

This argument has frequently been reduced to one of simple "fairness”:
since the landowner's property was taken from him by force, he should have an
opportunity to reacquire the property when it is no longer needed by the
public.56 One commentator has elaborated as follows:BT
Entities possessing the power of eminent domain may take property only
for a public use, and in most situations must specify the purpose for

its taking. If the land is taken for one use, for example, to erect a
particular bullding, but is subsequently used for ancther purpose, such
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as landscaping, it would seem that the taking was wrongful. The same
result would appear to follow where the condemnor fails to devote the
land to the particular purpose within a reasonable time or resells it
to a private individuasl. In view of the fact that reversion results
upon the misuse or nonuse of easements, it would not appear inconsis=-
tent to apply the same rule in situations where the fee simple title
has been condemned.

Similar reasoning has been employed by a Canadian commlssion inquiring into

the power of eminent domain, or "expropristion” as it is referred to in
P »

Cana.da:58

In cur view an owner whose land has been taken by the exercise of
statutory powers has a just cleim to resume ownership of the land in
certain circumstances if it is no longer required by the expropriating
authority. This claim should he recognized in some form by legisiation.

* * * * *

The expropriating authority holds its extraordinary powers of expro-
priation in trust to be exercised for the public benefit. This has been
recognized in legislation and in particular in those provisions which
gpecify the purposes for which expropriations may take place. If a con-
templated expropriation is for a purpose not provided in the relevant
legislation, then there is no power to proceed with it. This accords
with the basic principle that a person's property rights should not be
teken from him except for purposes specified by the Legislature. Sub-
Ject to the right of sbandonment, the legislation does not make the
spirit of this principle fully appliceble. Except in cne or two cases,
where land that has become vested in the expropriating authority is no
longer needed for its purposes, there do not appear to be any statutory
restrictions on any expropriating autkhority's right to do with the land
what it wishes. It may sell it to whomever 1t sees fit and at any price.
The sbsence of any restrictions is an unjustified encroachment on the
rights of owners and tends towards expropristion of more land than is
required in order that a speculative profit may be made.

Underlying this philosophical dispute are two basic factors--one emotional,
the cther economic. The emotional factor is the attachment of the former
owner to the particular plece of property that he once "owned." There iz a
mystique about land ownership that the legal and philoscophical definition of
a "bundle of rights" does not encompass. Where land ownership, menhood, and
wealth have been closely related, the attachment of a man to his land is
especially strong. This tie is often strengthened by bonds of birth and
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upbringing; a person commonly feels sentimental or nostalgic toward the place
where he was reared. In short, it is not unususl for a former owner to have
a lingering belief that the property is, in a sense, still "his"™ and that, if
the condemnor no longer needs it, he should get it back.

The other underlying factor is economic. Because property acguired by
& condemnor has almost invarisbly increased in value--often greatly--since
the time of acquisition, the gquestion whether the condemmor or former owner
should realirze this increment arises.59 Where the increase is due to
general market conditions rather than to some activity of the condemnor, the
owner's claim is especially appealing since, but for government intervention,
the former owner would have reaped all the profit. On the other hand, the
condemnor has some claim to the profit since it assumed the burdens of
ownership--including the risk of decline in value--during the period of incre-
ment. This claim is reinforced to some extent by the fact that the gain
belongs to the public rather than to an individual.éo

Creation of a right of return might entail greater economic, social, and
legel consequences than the immediste realization of economic gain. One
possible consequence is a rapid rise in acquisition costs;él a second is an
increase in blighted neighborheoods in areas of future publie project5.62 On
the other hand, the right to return might serve as & significant check upon
gny abuse of the sovereign's eminent domain power.63

The existence of these considerations and problems indicates that there
are significant drawbacks to any statutory "right to return." The right to
return has most intrinsic merit as applied to situations in which property is
taken with the intent to resell or lease with restrictions (e.g., protective
condemnation, temporary taking, open space), for these situations contemplate

a return to private use; the former cownmer is frequently the most sppropriate
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private user. However, it is tenuous whether there should be any such pro-
vision in view of the competing policy considerations. Assuming that the
owner's case is sufficiently strong to support a2 right to return where his

1

property is put to a "private use," it is necessary to examine the issues
arising from (1) the way in which the property was originally taken and (2)
the "private use" limitation. Then, because a right of return must be

practicabls in cperation if it is to be successful, the substantive and pro-

cedural detail of the right must be specified.

FACTUAL BASIS OF THE RIGHT TO RETURN: ACQUISITION AND DISPOSAL

Devotion to Private Use

Apy right to return must distinguish between property that is put to
private use and property that appears to be put to private use but is actwlly
devoted to a public usez.s’+ In theory, any use other than a defiped public
ugse is a private use.65 Thus, selling or leasing property to a private person
who intends to use it to earn profit generally constitutes devotion to a private
use. FEven allowing property to lie idle is ususlly a devotion to private use.66
In practice, however, many uses that appear to be private are, in fact, "public
uses." For example, property properly may be taken to be exchanged with a
private person (substitute condemnation) or to be sold to & private person
{excess condemnation, temporary teking, urban redevelopment); property alsoc
may he teken and then leased to private persons or simply allowed to lie
unused (future use, open sp&ce].67 Scme means must be provided to identify
these "public uses.”

The problem of distinction does not always arise, for often the condemnor
expressly will declare that it intends to abandon a project or that certain

property teken is surplus to its needs. Hence, when the condemnor thereafter
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Beeks to dispose permenently of this property, it is relatively easy to
identify such disposition as a devotion to private use. The few exlsiing
statutes that grant to & former owner the right to the return of his prop-
erty apparently rely on this practice.68 The Pennsylvania right-to-return
statute, for example, merely provides: "If a condemnor has condemned a fee
and thereafter sbandons the purpose for which the property has been condemned,
the condemnor may dispose of it by sale or otherwisé" subject to a right of

69

return. Bimilarly, the Ontario right-to-return statute applies to
expropriasted property "found by the expropristing authority to be no longer
required for its purposes,"7o and a similsr British statute applies simply
to all "superfluous 1:51.:1(1:-:."'?l

When the condemnor, however, does not announce its intention to dispose
rermanently of the property, the circumstances surrounding the original
acquisition or the subsequent sale, lemse, or abandonment become significant.
The problem of distinction possibly could be solved by requiring the condemmor
to state the authority under which it acquires property at the time of
acquisition. Then, if s condemnor takes property under redevelopment authérity,
excess authority, temporary authority, or for substitutiom, it could be pre-
sumed, subject to rebuttal, that the property subsequently can be exchanged or
sold to private persons exempt from any owner return obligations. If the
property is taken under open space or future use authority, it could be
presumed, subject to rebutial, that the property mey be lemsed to private
persons or allowed to lie idle exempt from any right to return.T2 Cn the
other hand, if property is taken ¥for some other public use and is subse-
quently allowed to lie idle, or is scld or leased to private perscons for
private profit, i1t could be rebuttably presumed that the property has been

devoted to a private use.73 The procedures by which the issue of private
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use could be raised by the condemnee, burdens of proof, and types of presump-
tions, as well as possible alternative remedies and sanctions for the con-
demnor's failure first to offer the property to the former cwner prior to

Th

disposal are deferred for later consideration.

Effect of Manner of Original Acquisition

An owner's right to return may be affected not only by the purposes for
which his property was acquired and disposed of, but alsc by the manner in
which it was acquired. If a right is provided at all, it shouwld certainly
exist were the cwner's property was acquired by actual exercise of the power
of eminent domain; almoest none of the proposals for a right of return have
gone bheyond this point.75 Most parcels, perhaps well over 99%, however,
are acquired by negotiated purchase, not through eminent domain proceedings.76
These purchases are often totally involuntary since the owner is compelled to
negotiste and sell by the threat of condemnation proceedings that would involve
great uncertainty and expense to the property owner. Occasionally, an owmer
may desire that his property be put to a certain use and, hence, be willing to

T Nonetheless, he sells his property on the

sell his property for that use,
assumption that it will be put to that use and, presumably, he would desire
to recover it if that use were abandoned.

Thus, to limit the right to return to property acquired only by eminent
domeain is to narrow its scope much too severely and to omit many deserving
caseg. Accordingly, some provision should be made to include the purchase or
negotiated settlement made under threat of condemnation. At least one

California proposal attempted to do this. Assembly Bill 1570 (1969) extended

the repurchase right to property acquired by eminent domain “or under threat
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of condemnation."T The proposal defined acquisition under threat of con-
demnation in the following manner:

As used in this section, property is acquired "under threat of
condemnation" when the property is acquired by a public or private
entity at any time after the public or private entity commences pro-
ceedings, which are pending at the time of the acquisition, to con-
demn all or part of such property.

This provision, while better than a limitation to condemned property only, is
still imprecise and too narrowly limited. "[A]fter the public or private entity
commences proceedings” may refer merely to some formal act of the condemning
body, such a3 the passage of a resclution of necessity, or may require the
actual filing of a condemnation action. In either case, this provigion would
eliminate a right of return for property acquired by purchase where the entity
had only informally contacted the condemnee and prompted him to sell.

A better model is found in the federal rules of taxation relating to
gains realized on involuntary conversions of property by "condemnation or
threat or imminence thereof."79 The Internal Revenue Service applies the
following test which is both precise and realistic:80

[T]hreat or imminence of condemnation 1s generally considered to
exist when a property owner is informed, either orally or in writing,
by a representative of a governmental body or public official suthor-
ized to acquire property for public use, that such body or public
official has decided to acquire his property and the propertiy cwner
has ressonable grounds to belleve, from the information conveyed to
him by such representative, that the necessary steps to condemn the
property will be instituted if a voluntary sale is not arranged.

Of course, this provision dees not cover the situation vhere an owner decides
to sell because an entlty is merely contemplating his property as one possible
site for its project. In such a case, it would be difficult to say that the

conveyance was involuntary. The provision, by its terms, does not apply to

private condemnors; and "oral" information may call for subjective
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interpretation. Nonetheless, the principle is clear: Property acguired by
condemnation or purchase under threat or imminence of condemnation should be
treated similarly.

If purchased property is made sublect to the right to return, st least
one safeguard is necessary. Since public entities ecquire most of their
property through purchase, they would, if possible, try to extract a waiver
of the right from the owner or to buy the right as part of the purchase
bargain. That the acquiring agency should not he allowed to do this is
apperent: The sole purpose of the right is to give the former owner a future
interest in the property that vests if the land is not used as intended. To
allow the condemnor to acquire the right would both raise the cost to the
public of acquisitions generally and tend to nuilify the right. BRegardless
how unfair the bargain might seem, a condemnee who needs money at the time
of sale, would prebably sell his right. A statute could easily aveoid this
problem by making the right nonwaivable and nontransferable, at least to the

acqguiring entity.al

RATURE OF THE RIGHT TO RETURN: EASEMENT, REVERSION, OR REPURCHASE

The first issue to be resolved concerning the right to return itself is
the legal form it should take. One way to achieve the objectlve of retwrn is
simply to limit the ability of the condemnor to take. This can be accomplished
by placing such stringent limitations upon the right to take that the use of
the property for the purpose stated is virtually assured. A more practical
method is to eliminate takings in fee simple absclute and substitute the tak-
ing of either an easement or a defeasible fee conditioned upon continued
public use.

Barly eminent domain law actually preferred the taking of an easement

rather then a fee by the condemning agency:82

-15-



a

By the common law the fee in the soil remmins in the original
owner, where a public roed is esteblished over it; but the use of
the road is in the public. The owner parts with this use only, for
1f the road shall be vacated by the public, he resumes the exclusive
possession of the ground . . . .

Moreover, the law is well settled that a public eassement--whether acquired
by purchase, condemnation, or dedication--is extinguished upon abandonment

or discontinuance and reverts to the owner of the fee free of any rights in

83

the public. The common law preference for an easement with return to the

owner,ah however, has gradually been eroded by statute so that now the

reverse is true: The fee is the preferred estate for condemnation purposes.

The alternative of the defeasible fee has been tried infrequently;s6

8
in practical effeet, it is virtually identical to an easement. 7

however,

Both megne of limiting the estate taken are subject to the criticism
that the possibility of extinguishment or reversion at the time of the taking
is s0 highly speculative as to be incapable of valuation. The result of this
phenomenon is that the condemnor must pay as much, or nearly as much, for an
easement as for a fee simple absolute. The condemnor is entitled to all
that it pays for--the entire fee--and reversion upon changed use would result
in a forfeiture of the property by the condemnor and a windfall to the
condemee .,

Although this argument has apparently been persuasive in the Legislature,a8
it does not speak to the basic ru}e that property should only be taken and
held for public use. Indeed, several types of tekings identified above=--gpen
space, protective, and temporary are notable instantes--seem to require the
taking of a less-than-fee interest, with allowance Tor compatible uses by the
owner of the underlying fee. Nonetheless, if a method of return that satisfies

the ecoromic argument can be devised, much of the opposition to a right to
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return may be eliminated. The method here suggested is a right of repur-

chase in the former owner upon discontinuvance of any public use.
Existing California condemnation law does not provide for land obtained
by eminent dcmain to be offered to the previcus owvmer for repurchase when

abandoned.90 There has been, however, continuing pressure for greater
91

owner's rights following condemnation, and numercus bilils have been

introduced in the California lLegislature proposing a broader-based, preemptive

right in the former owner to repurchsse his property when the public use for
92

which it was taken has been discontinued.

93

been defeated, some Callfornia statutes provide rights analogous to a

Although all such bills have

repurchase righ‘t‘,.gh
A handful of other Jjurisdictions have provisions enabling the former

owner to repurchase property taken by eminent domsin. A Pennsylvania statute
95

provides:

If a condemnor has condemned & fee and thereafter abandons the
purpose for which the property has been condemned, the condemnor may
dispose of 1t by sale or otherwise: FProvided, however, That if the
property has not been substantially improved, it may not be disposed
of within three years after condemnation without first being offered
to the condemnee at the same price pasid to the condemnee by the con-
demnor. The condemnee shall be served with notice of the offer in
the same manner as prescribed for the service of notices in subsec-
tion (b) of §405 of this act, and shall have ninety days after
receipt of such notice to make written acceptance therecf.

This statute has served as a model for recomrendations by others of an owner's

96 In addition, Ontario, Canada has recently enscted such &

96

right to retuwrn.
provision,gT and England has had one since 1845.
Unfortunately, the experience under the few existing statutes has been
limited.99 However, despite the relative paucity of factual situations upon
vwhich to draw, some of the major problems with an owner's right to repurchase
are evident from the concept itself. These problems, and s few suggested

0
sclutions, are outlined below.l °
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original price of acquisition can cut down spectacularly on public revenue.

ASPECTS OF A REPURCHASE RIGHT: THE REPURCHASE PRICE

Specifying a price formula,lol

entails four basic considerations: (1)
Should the formula be based upon purchase price or upon fair market value?
{2) If the formula is based upon fair market value, how is "fair market
value" to be determined? (3) If the formula is based upon purchase price,
rmust allowance be made for improvements, waste, partlal return, severance,
benefits, and interest? (4) Under either approach, should unpaid tsxes

enter the formula?

Purchase Price or Fair Market Value?

Whether the repurchase price should be determined by a formula based on
the acquisition coet or a formula based on fair merket value at the time of
resale should be determined primarily by reference to underlying policy issues.
On the one hand, in a rising msrket, a requirement that resale be at the
1oz
Moreover, since the former cwner can invest the proceeds received from the
sale or condemnation of his property in comparable property, he should already
have earned an inecrement comparable to the increase in value of the property he
once owned. Finally, return of property that has greatly appreciated in walue
gt its former price may give a windfall to the former owner who obtains the
benefit of the increased property value without the risks or burdens of owner=-
ship during the intervening period. This result seems especially unfair where
the rising market is itself caused by the activities of the condemnor.

There are, however, significant countervelling considerations. BSome of
the costs of a taking for a public project may be uncompensated and, hence,

103

fall upon the owner. If his land is not required for the project and he

be permitted to recover it at the price paid for it, any profit he makes
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through repurchase would serve to offset the disproportionate cost to him
of the original ta.‘us:i.ng.lmL

By removing the profit incentive, an acquisition-cost formulas should
discourage condemnors from taking any more property than they really need.
In contrast, allowing resale at market value would encourage taking property
in excess of the condemnor's needs in order to subsequently sell the surplus
at a value enhanced by the project to recoup expenses. Thus, a repurchase
right based on acquisition cost could function as a supplement to the existing
remedies for abuse of the right to take.105

Use of an acquisition-cost formulae would alsc aid the former owner in
in exercising his repurchase right. Any substantisl change in the market
value of the property (and such changes are frequently caused by the con-
demnor's activity alone) may make it financially impossible or impracticable
for the former owner to repurchase the property if he is required to pay its
increased fair market value.

Finelly, application of a market-value formula would simply eliminate
the ecconomic value of a right to repurchase. The right would represent

merely an option or right of first refusa1.106 The emctionsl factor con-

1
sidered earlier would be satisfied, but the economic factor would not. o
On balance, it appears that, if there is to be a repurchase right, the
better method of valustion is a formula based on the original acquisition
price. This conclusion is not Inescapable, however. In recognition of this
1
fact, the Ontario study eschewed any final conclusion:
We recognize the problem respecting the price wvhich the former
gvner should pay for superflugus lands. On the one hand, it could
be said that the owner should have his land back for the amount of
compensation paid to him for it regardless of its new market value,

if any. If its market value is enhanced by the work executed on the
nonsuperflucus expropriated land, the owner would have enjoyed this

-19-



enhancement if the expropriation had not

included the superfliuous

lands. Why should he have to pay for it when these lands are sgld

back to him? On the other hand, in some

cases the land which turns

out to be superfluous may have originally been necessary for the
execution of the work involved and the work could not have been con-
structed without it. If, by reason of changed circumstances expro-
priated land becomes superflucus, why should the former cwner be
entitled to obtein it for less than its existing market value? There

are no fixed answers to these questions.
cumstances in each case.

Justice depends on the cir-

Regardless which method of valustion is selected, the chosen method should be

relatively simple to operate. An analysis of

the problems involved in speci-

fying a price formula for each valuation method, however, reveals that both

have significant and complex problems.

Determination of Market Value

The market value of property in and arcund a public improvement or project

is ususlly quite volatile and susceptible of widely varying estimates of

value depending on who is maeking the estimate

a result, proponents of a market value scheme

and et what preclse moment. As

of valuation upon resale have

tried either to provide a more objective means of fixing the value or to

designate at least a cuampetent arbiter of walue.

Thus, although the Ontario study concluded that each case was unlgue on

its facts and specified no system of valuation,109 the ensuing Ontaric legis-

lation provided a simple market value formula

offer received by the expropriating authority.

was also proposed by California Assembly Bill
proposal would have required the condemnor to
sale or public auction, the highest bidder to
rights in the owner. The owner would then be
price offered and accepted and would be given

price.
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The British statute solves the problem of market price valuation
differently. If the former owner desires to repurchase, he negotiates with
the condemnor. If negotiation fails to lead to an agreement, then "such
price shall be ascertained by arbitration, and the costs of such arbitraticn
shall be in the discretion of the arbitrators.“lll An snalogous method was
proposed by California Assembly Bill No. 2299 (1963 Reg. Sess.) which speci-
fied the resale price as the fair market value of the property "determined by
three appraisers, one being selected by the entity, one being selected by the
person or persons or owners from whom the property was originally acquired,

and the two appraisers so selected selecting the third."

Varisnce From Purchase Price

The problems of valuation are largely absent where the measure of the
repurchase price is simply the orliginal cost of acquiring the property since
the price 1s already fixed. It is partly for the simplicity of this methoed,
and partly because of the policy considerations in faver of it, that most
proposals have focused on the amount of the condemnation award as the repur-
chase price.112 The purchase-price formuls, however, is subject to problems
vhich are, while not peculiar to it, complicating factors. These problems
include the extent to which improvements, waste, partisl return, severance,
set~off, and interest should cause a variance from the original purchase price,
and how they are to be valued. The determination of present market value
would take most of these factors into account automatically.

Improvements. If the property in question has been substantially improved
by the condemncr before being devoted to private use, should this affect the
repurchase price and, if so, in what menner? Several proposals specifying

repurchase at the price of acquisition have avoided the improvement problem
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by limiting the right to repurchase to those situations vhere the property
"hes not been improved” by the condemnor.113 For example, one California
proposal provided that the property must be offered for resale to the person
from whom acquired only "if it is in the same condition as it was at the time

nlLh These proposals, however, do not account for the possi-

of acquisition.
bllity that the condemnor might meke some minor improvement in order to escape
the resale duty. The Pennsylvania statute attempts to solve this problem by

providing the repurchase right "if the property has not been substantially
d. . l!lls

improve
Nevertheleas, the whole approach of sidestepping the problem seems short-
sighted. If right of the former owner is to exist at all, it should exist
regardless whether the condemmor has sdded to the value of the land. The
issue properly is not whether the right ceases in the face of a public improve-
ment but whether the price must be redetermined if the property has been
improved and then devoted to a private purpose. It is suggested that, if a
public entity has improved the land, it should be reimbursed to the extent
of the cost of the improvement. The improvement may be of little value to
the condemnee and, in fact, its added cost may prompt him not to purchase the
property. The right of repurchase, however, 1s intended primarily as a remedy
for innccent takings by the condemnor; it should be presumed that any lmprove-
ments were made in good faith and without knowledge that the property would
subsequently be devoted to a private use. Hence, thelr deprecimted cost
should be added to the cost of acquisition in determining the repurchase
price.
Waste. On occasion, rather than improving the property, the condemnor
will destroy a portion of it. This can occur intentionally or insdvertently.
For exsmple, the condemnor may use the properiy as a means of temporary access
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to the project during constructicn and thus clear a roadway useless for other
purposes; or the property may be needed for its sand, gravel, rock, fill, or

6 The case of waste should be no

Jumber or for dumping and depositing.ll
different from the case of improvement: The repurchase price should simply
be the price at which the property was condemped minus the actual value of
natural resources removed and losses in value resulting from waste generally,
In the latter case, to aveold valuation disputes, the valuation could be made
by an independent appraiser selected by the condemncr.ll?

Partial return. A more difficult valuation problem is presented where

the condemnor takes a parcel, devotes part of it to a public use, and then
seeks to dispose of the remainder. As with improvements, some repurchase
proposals dodge the issue and provide a right of repurchase only if the
whole parcel is subseguently devoted to a private use.ll8 These proposals
invite token use of a portion to avoid the repurchase right and thus deny
owners the right to return of their property in s large number of cases.
The owner's repurchase right should be independent of the condemnor's
decision to dispose of all or part of a parcel--only valuation should be
affected.

Two California bills recognized that partial retwn is as importent as
return of the whole parcel and provided a repurchase right if' the condemnor
"determines that such property, or any part thereof, is no longer necessary

W13 pese bills,

for the public use for which the property was acquired.
however, provided no method to measure the value of the part returned. The
obvious slterngtives are either to use present market velue or to attempt to

estimate the value that the unused portion would have had at the time of

taking.

-23-



o

The easier solution would appear at first to be to use present market
value in case of a sale of part of the property taken;l20 however, the
condemnor might attempt to force a market value test in every case by
retaining & small portion of the parcel for public use and selling the rest.
This possibility could be obviated by specifying the price formula as the
acquisition cost of the parcel minus the merket value of the portion retalned
or as the value the returped portion would have had at the time of teklng.
Again, appraisel could be made by an independent appraiser of the condemncr's
choice.

Severance damages and set-off benefits. The purchase price method of

valuation is subject to one unique complication. Where severance dsmsge and
special benefits were involved in determining the original acquisition price
of the property, how should they be treated in determining the repurchase
price?

If only part of the owner's original property was taken by the condemnor
and the owner was awarded severance damages for the remasinder, it seems fair
that, when all the property taken is returned to the owner, he be reguired to

12 Since the severance damsges were

repa)y any severance damages received.
intended to compensate the cowner for damsge to the remainder and since the
remainder has now been made whole asgain, the severance damages should be

returned. This ressoning is applicable even where the owner has s0ld the

remainder at its fair market velue in the intervening periocd, for he will have

reslized the severance bonus.

The ressoning that the owner of the remainder should return to the condemnor

any severance damages received faills, however, where there is only & partisl
return of the property taken. In such a case, the portion returned may not
suffice to mske the remainder whole, or it may only partially diminish the
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severance damage. In these situstions, some computaticn of the reduction
of severance damsge is needed. The total amount of severance damasges is
easily determinable if originally there was & trial and specific findings

12e Even this base, however, will be often absent

of value were made.
because many cases are settled by negotiation or stipulated judgment without
indication of the relative values of the property tseken and the damage to
the remainder. In such situations, it will be necessary for an apprailser
to determine the relative value of the property at the times of acquisition
and return in order to ascertaln the extent to which severance damsge will
be mitigated by the partial return. Appraisers imvolved in the original
acquisition,. if still available, are the logical cholces ag the appraisers
in this situation, for, presumably, they are familiar with the values and

elements of damage that affected the original compensaticn.

Fortunately, only severance damages actually received need be included

in the veluation of the repurchase price, and damages that have been off-set
by enticipated benefits should not be included. The reascn for the exclusion
of gpecial benefits from the computation of repurchase price is that they
represent the set-off of benefits never realized against damages never

123 Since the object of including severance damages in the repur-

received.
chase price is to squalize any windfall to the owner, specisl benefits operate
as an autometic egqualizer, which need not be considered further.

Interest. There have also been proposals to add to the repurchase price
the smount of interest that has accrued on the original award or purchase
price.lelL The underlying concept apparently 1s that, because the condemnee
has had use of the award money during the intervening period, the condemnor
should be entitled to the interest accrued on the award. Moreover, the

condemnor may receive no rent or other income from the property while the
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condemnee has the opportunity to earn interest or other income on the award.
If the condemnee 18 to be granted the increased value of the property, this
value showld be offset against interest.

However, while the condermmee haes had the award money, he has not had
his property; on the cother hand, the condemnor has had the use of the property,
the value of which use may exceed any interest on the award. To require

interest to be repaid on the sward is to deprive the condemnee of income both

- from the property and from the avard--giving both to the condemnor--an unfair

result.

UEEEid Taxes

Publicly owned property is not taxable.125

Thus, when a public entity
takes property from private cwnership, such property is removed from the local
tax base. The extensive state condemnation program has, for this reason,
produced strong political pressure from local entities to require, upon the
property's return to private ownership, psyment of back taxes for the period
when it was out of private ownership. Cne result of this pressure was that
one California bill that began as a repurchase proposal ended as a statute
requiring that taxes be paid to the county auditor where the property is
located, upon sale of the property.126 Also as a result of this political
pressure, half the California bills proposing a repurchase right, and almost
all those specifylng the measure of value as the acquisition price, include a
provision that taxes are to be added to the repurchase price.l27
Where a market-vslue price formula is used, there appears to be no
logical reason, cther then aid to local taxpasyers at the expense of the
former owner, for requiring a former owner to pay tasxes on property that he

has neither owned nor had the use of. Accordingly, any such provision should

be eliminated.
TN
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If a purchase-price valuation formula is used, however, it 1s appropriate
to add unpaid back taxes to the price. BSince the former owner will realize
any availabtle speculative value on the property, he should pay the amounts
he would have been required to pay in order to realize the increased value

had he held the land.

ASPECTS OF A REPURCHASE RIGHT: ITS DURATION

In theory, if a condemnor takes property for a public use, the right to
repurchase the property should be exercisable whenever it is no longer used i
for that public purpose. At least one proposal would have allowed the repur-

chase option to exist indefinitely.t?®

However, a long or indefinite term
would aggravate some of the problems inherent in s repurchase right. Because
of the increased possibility of improvements or waste, it would mske valuation
of the property more difficult. Furthermore, the administrative cost of
keeping track of the holders of the repurchase right necessarily would be
increased, especially if the right were transferable in whole or in part.

Most proposals, therefore, have gpecified a maximum time for existence of the
right, aliowing the condemmnor, after expifation of the period, to dispose of
the property as it desires. Limits from on9129 to tent30 ¥years have been
proposed. The Pennsylvania statute and its imitators set a duration of three
years;l3l most of the California bills have suggested a five-year period.l32
Which of these limits, if any, is preferable? ;

In most cases where a condemnor takes a substantial amount of property

for a project and later discovers that some of the property is swplus to lte

needs, it is likely that the discovery occurs et or around the time of comple-
tion of the project. Thus, a relatively short limitations period probably

would satisfy most notions of fairness since generally it is only where a
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perscn’'s property is taken and seold at a profit within a brief period of
time that the condemnee is especially troubled.

It is difficult, however, to determine when any project will be com-
pleted. There is always some time lag between acquisition and actual use,
and, in the case of a taking for future use, the lag may be substantial.

This problem cannot adequately be remedied by specifying a limitations
period that begins after commencement or completion of a project because of
the difficulty of fixing the point in time at which a project is commenced

or completed. Furthermore, 8 project may be unduly delsyed or even abandoned
prior to commencement. Therefore, it is most practicel to establish a time
limitaticn meesured from the date of acquisition of the property.

A fixed period of approximastely seven years is rrobably the best sclu-
tion. It would prevent the right of return from existing in perpetuliy while
lasting sufficiently long to include most disposals that occur after the
counclusicn of a project. Moreover, the seven-year period would encompass
elmost all instances where & condemnor has put property to a brief or
temporary public use and thereafter devoted it to private use. Furthermore,
it would allow & condemnor to devote property to an intermediate private use
in contemplation of a future public use--provided the property was devoted
to public use by the end of the term. In this instance, the repurchase
right would operate with more certainty but less flexibility than a limitations
period on future use.l33

It should be recognized, however, that a condemhcr that has aufficient
finsncial rescurces could defeat the purpose of a right-to-return statute by
merely holding the property for temporsry public use until the seven-year
pericd--cr vwhatever other period is prescribed--expires and then disposing of
the property. There does not seem to be any practical way to avoid this.133a
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ASPECTS OF A REPURCHASE RIGHT: WHO MAY EXERCISE THE RIGHT

If property were always acquired from a single private owner holding an
undivided and unencumbered fee simple absolute, it would be clear that only
the former cwmer should be entitled to exercise the right of repurchase.
This simplistic model of ownership is the one upon which most proposals for
e repurchase right appear to be based.131+ Unfortunately, the model seldom
fits the facts. This section discusses some of the issues raised by diver=-

gences from the single ownership model.

Disputed Title

The "owner" of condemned property is not always easily ascertainable.
Several parties may claim independent ownership of the property, and the
dispute may not be resolved at the time of mequisition, If the property is
taken in an eminent domsin proceeding, the court, if necessary, wlll quiet
title amopg the various cleimants in order to determine proper distribution
of the award.l35 Since, however, most property is teken by negotiated
purchase rather than by court action, s binding Judicisl determination of
title may never come about. If an option toc repurchase should arise in such
8 case, the adverse parties simply could be required to resolve the title
dispute before permitting exercise of the option. Alternatively, where two
persons wish to exercise the right solely on their own behalf, the condemnor
can simply sell to the first person to accept the repurchase offer subject to
later partition or allocation, or it cen interplead the interested parties.

Arbitration offers an alternate means of resclving such a dispute.

Multiple Interests

Even if legal title to the property at the time of taking is clear,
serious repurchase problems arise if seversl parties hold joint interests in
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the property. For example, if the property taken is a joint tenancy or
tenancy in common, does any one of the former owners have the right to repur-
chase or must they exercise the right jointly? OSimilarly, if the property
taken was marital community property, the parties since may have dissolved
their marriage, one of them may have died, or a remarrilage may have occurred.
Which party is entitled to exercise the right? If it were joint, suppose they
cannot agree?

The best solution to these problems is to allow eny of the former owners
t0 repurchase the property subject to a partition section. If several combined
to purchase the property Jointly, they would be given a joint deed. If &
single person purchased the property, he would take clear title until challenged
by other eligible persoms. This resolution of the multiple ownership problem
would allow speedy execution of the repurchase right whereas, 1f joint action
were reguired, one person might delay and defeat the rights of other interested
persons or demand an excessive amount for his consent. This resolution also
enables the right to be exercised without the need for transferability of
the right among the various partiasl holders.

These problems may be further eased by a requirement that the repurchase

interest be recorded in order to identify all the eligible parties.l36

Thus,
in 8 community property situation, if a repurchase interest of husband and
wife were recorded, it would be less likely to be overlocked upon division
of the marital property, and the right would be given t¢ one or the other,

but not both, to exerclse.

Vendor and Vendee

If there is an executory contract for sale of the land at the time it

ie taken, should the purchaser or the seller be entitled to the repurchase
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right? A& in the disputed title cases, fregquently s court will have made g
determination of ownership for purpeoses of award allocation where an executory
sale contract was present. In addition, there 1s & substantial body of law
on the problem of ownership where a land sale contract exists st the time of

137

condemnation, and it is most practical to permit ownership of the repur-
chase right to follow ownership for purposes of the condemnation award. If
the right of repurchase is in the vendor, it seems eguitable not to reinstate
the contract in view of the intervening time and possible slterations on the

property; i1f the right is in the vendee, there is no need to reinstate the

contract.

Pivided Interests

The right of repurchase should be granted where the estate taken is a fee

simple absolute;lBB

however, whether holders of less-then-fee interests shouwld
be able elther to purchase the fee or to reinstate their lesser interests upon
repurchase is dublous. There are several common "lesser" interests which may
become involved with a repurchase right.

Where condemned property is subject to a lesse with a long unexpired term,
the dispossessed lessee may have alwmost as much interest in reinstating his
leasehold as a former fee owner has in repurchasing his fee. Nevertheless, it
would complicate the repurchase scheme enormously to grant the former lessee
a right either to reinstate his lesse or, should the lessor not exercise his
option, to purchase the fee.

If reinstatement of a lease under its former terms and conditicns would
be grossly unfair in the light of changed circumstances, the right to rein-
state would virtually preciude sale inasmuch as no one would be willing to buy

property so burdened. On the other hand, if the lease where not a substantial
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burden, it probably would not be particulerly favorable to the lessee, who
would, thus, have no interest in reinstatement.l39

To grant the lessee the right to repurchase the fee would raise other
problems. If both lessor and lessee desired to purchase, some determination
of the more worthy cr substantia}l interest would be necessary. A quantita-
tive formula focusing on the length of leasc time that remained at the time
of condemnation to determine allocation of the repurchase right would be
difficult to administer. Since the fee 1s to be returned unencumbered, the
repurchase price should be the value of a fee interest at the time of acqui-
sition. 1In the case of a negotiated purchase, however, lessor and lessee
would have been paid separately for their interests and either probably would
have to pay substantially more then he received in order to acquire the
property. It would be prudent to avold these problems by adequately compen-
sating the lessee at the time of the taking and terminating all his rights
to the property at that point, leaving the acquisition cost of the condemnor
as the repurchase price to the former cwaer.

The same conclusion seems applicable to other lesser interests such as
easenents, reversions, and profits. The value of these lesser interests to
the owner of the underlying fee is difficult to predict. Practically speaking,
the "lesser" interest sometimes will have been more substantial than the fee
interest; however, this generally will not have been the case. The most
practical solution 1is simply to ignore them--i.e., provide the owners of such
interests no right to repurchase, and either disregard such lesser interests
in fixing the repurchase price or use total acquisition cost as the measure.

An exception to this general rule might be appropriate for a life tenancy
coupled with an unexercised general power of appointment which together
constitute nesrly a fee interest. The life tenant-donee at the time of the
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acquisition would be the proper person to exercise the repurchase right.

Should he die without exercising the power, the repurchase right could pass
Just ss any general power passes oOr reverts.lho If en appointment had been
made, the appointee could be allowed to repurchase at the condemnor's ascqui-

sltion cost, just as a lessor.

Secured Parties

The protections which s repurchese right is designed to give are aimed
at possessory rather than security interests, for "ownership" comprises the
emotional basis of the right.lhl Accordingly, persons with only security
interests in condemned property should obtain no repurchase right. For
example, & morigagee or trustee under a deed of trust should not gqualify for
the repurchase option.

Whether security interests should be reinstated if the property is repur~
chased is a mgre difficult question. Condemnstion awards are usually adequate
to cover all secured jnterests; however, junior lienholders may sometimes be

142

excluded from participation by exhaustion of the award. The problem is

mitigated somewhat by the fact that junior lienholders may be able to obtain

deficiency judgments to recover the amounts owing to them.lh3

Moreover, to
allow reinstatement might make it lmpossible for the former owner to secure
financing in order to accomplish the ra'pu:r‘chﬁ.se.'w‘L On balance then, 1t
seems desirable that all secured interests be discharged upon the taking of

the property and not be reinstated upon repurchase.

Aggregation of Multiple Parcels
After acquisition of a parcel for an improvement, a condemnor often finds
that it holds an unmarketable and valueless surplus remmnant. By combining

several such remnants, however, the condemnor may be able to create a new
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parcel of very high value and marketabllity. When this situation oeccurs, each
of the former property owners lovolved may desire to purchase, for speculation
purposes, either the whole parcel or, at least, the "valueless” portion that
once was his.

This situation presents several problems previously discussed in other
contexts plus new problems. If some or sll of the former owners desire to
repurchase, the condemnor would either have to sell to one or interplead sll,
leaving determination of their proportionate interests to the courts or to
arbitration. If the sale price is to be the original acquisition cost, there
must be a post facto determination of the original acquisition cost of each
fregment to be returned. If the sale price is to be present market value, the
combined parcels can be valued either separastely or as a whole. IFf valued
separately or if an acquisition cost formila were used, the condemnor would
lose any "bonus value" it might have realized by assembling the disparate
rarcels and, hence, would have no motive to engage in this socially useful
practice. On the other hand, if the condemnor were allowed to retain the
bornus value or if a right to return were gimply denied in the multiple parcel
situation, any instances where a former owner sought to repurchase his former
property solely for its usefulness to him would be disregarded.

A possible solution to this dilemmsa is to require s condemnor to offer
each surplus parcel to the former owner for regale. The parcels not purchased
possibly could subsequently be combined for sale on the open market. Of course,
this soluticn opens the possibility that a former owner will repurchase his
property at nominal cost in order to hold it for speculative purposes only since
his parcel may be essential to development of the remmining property. An
alternative solution 1s simply to except from the repurchase interest instances
where the parcel being returned to private ownership is of such & size, shape,
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or lecation that it is useless of itself. This solution might have the
undesirable consequence of inviting court challenges by a former owner

14
allegling that the parcel is in faect useful. ka

Public Entities

The former owner of condemned property may be & publlc entity or other
condemnor which itself acquired the property by condemnsfion only to have it
taken for a "more necessary" public use. Since there is already an elaborate
scheme for disposal of surplus public property by first offering it to other
public entitles, there is no need to burden this scheme with additional repur-

chase rights.1h5

ASPECTS OF A REPURCHASE RIGHT: LEGAL INCIDENTS

If the former owner of property is granted a right to repurchase the
property on specified terms, he will have, depending upon the valuvation formula,
& more or less valuable interest in the property. Whether the property interest
ie to be transferable, ilnsurable, taxsble, and sc¢ forth must be determined.
Although the right of first refusal seems speculative and contingent, the
interest is sufficiently substantial to entail legal consequences other than
the right of repurchase itself. This general concept is, however, subjeect to

exceptions.

Transferability: At Death

The repurchase right should be devisable and descendable upon the death
of the former owner. DBecause members of the famlly of the former owner,
possibly the very persons who were living on and dispossessed of the property,
will be the most frequent heirs and devisees (or legatees, since the right is

really “perscnalty”}, they should be entitled to exercise the right in his
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place. Further, when condemned property was held by a life tenant with general
power of appolntment, the appointee should be able to exercise the repurchase

right.lh5a

The major drawback of descendability and devisability of the right
is that it ralses the spectre of existence in perpetuity, spreading to joint
tenancy among innumersble holders, The logical way to alleviate this problem

is simply to place a reasonable limitetions period on the existence of the right.

Transferability: Inter Vivos

On the other hand, whether the right should be transferable during life
prezsents more difficult policy considerations since allowing unrestricted
inter vivos transfers could entail undesirable consequences.

One consequence of free transferability is that, in many cases, it no
longer would be the condemnee who held the right but some stranger to the
transaction. Similarly, there is the possibility that some sort of "market"”
in rights of repurchase would spring up. Since the ordinary condemneeAwould
probably be willing to part with his right for a small "bonus" following his
dilspossession, speculators could buy repurchase rights at nominal cost, hoping
to make a windfall on abandonment. Since one basis for the right of repurchase
is the notion of fairness to the condemnee who has been foreefully disposseased
of his unique property, allowing him to transfer his right of repurchase implies
that he could have been adequately compensated in money--i.e., that the right
is unnecessary.

On the other hand, an equally strong basis for the repurchase right is
the concept that any profit upon land not needed for public use should go to
the former owner who would be deprived of the profit. This notion sanctions
free transfer and specualtion upon the repurchase right. In any event, a

condemnee who does not really care about the property and seeks only s profit,
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can achieve the effect of transferability by repurchasing and subseguently
gelling the property.

A second consequence of complete transferability would be that the
condemning agency would be able to purchase the right. Because the condemnor
is almost always in the better bargaining positicn, it often would be able to
obtain the right at a low price and thereby nullify it. If a condemnor knew
it wae going to abandon a particular project, it could buy up the repurchase
rights in the relevant properties before anncuncing abandonment. These
problems can be avoided by making the right nonwaivablelh6 and prohlibitling
condemnors from scquiring repurchase rights. ’

Finally, it should be noted that inter vivos assignment of repurchase
rights is a practical necessity if multiple owners are reasonably to negotiate
theilr interests in returned property. Any prohibition on transfer simply
would force parties wishing to assign theilr rights to contract to transfer

thelr interests after, rather than before, they exercise their rights.

Transferability: Coliateral

Should the condemmnee be able to use his expectancy as security in a
credit transaction? Although fruition of the right generally would be highly
speculative, in some circumstances the probability that the right would
accrue would be great enough to enable a former owner to finance a transaction
by assigning the right as collateral for a lean. This could be & valuable
tool to enable one who has been dispossessed by eminent dommin to cbtaln funds
for suéh purposes as development or relocation. There appears to be no
compelling reason to deny the opportunity to speculate on reasoned business
Judgnments, particularly where there is little possibility of abuse of the
repurchase right. Here, there is little possibility of a "market" developing
or of 8 condemnee seeking a simple profit on the right.
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Insurability

When the issue arose whether the condemnee had an insurable interest
under Section 410 of the Pennsylvania Eminent Domain Code, & court held that
the right of repurchase was not insurable and that the expectancy of an
option to repurchase was all that the former owner held-lh? "While we
might Lold thet an option to purchase 1s a sufficient interest to sustain
insurance, the mere expectancy thereof is lnsubstantial and incapable of
qualifying as an insurable interest.”lhs This result was appropriate in

view of the remoteness of the repurchase right,

Taxabllity
It would be nearly impossible to assess the value of the repurchase

option accurately, whether as part of an estate for inheritance purposes or
slmply for purposes of personal property taxation. Iven if valuation were
feasible, the possibllity of 1t ever having any resl value {t¢ a particular
condemnee would be quite remote. Finally, if the right were taxable, it
would exert added pressure on a condemnee to walve or sell his right to the
condemnor. For these reasons, it is proper that the repurchase right not be

subject to taxation.

ASPECTS OF A REPURCHASE RIGHT: PROCEDURES FCR EXERCISE

The repurchase right should be easily exercisable., The following pro-
cedural framework is recommended to sccomplish this end. When a condemnor
acquires property by condemnation or by purchase under threat of condemmation,
the condemnor  will be required to record the repurchase interest in the
property. If the condemnor, within the applicable limitations periocd, decides
to devote the property to a private use, it must notify the former owner that
it is selling the property. After notification, the former owner will have a
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limited time within which to purchase the property for the same price at
which it was taken from him. If he does not exercise his right within

the designated time periocd, the condemnor will be free to dispose of the
property as it sees fit, If the condemnor devoteg the property to a private
use without notifying the former owner, that owner can bring suit ¢ establish
his repurchase interest. If a transferee of the right fails to recerd

the repurchase interest, he cannot recover his property. If the holder's
interest is recorded, he mey recover the property at the price provided by
the statute or recover the amount the condemnor received In excess of that
price. Finall&, the repurchase right will exist independent of any common

law rights. These proposals are examined in more detail in the following

paragraphs.

Recordation of the Right

In California, an option agreement that affects an interest in reasl prop-
149

Once recorded, it gives comstructive notice

150
to all subsequent purchasers and encombrancers; it cesses to give construc=-

erty is & recordable interest.

tive notice if there is no reccrded renewel or exercise of it within one year

151
after its expiration date. 2 Under the proposed procedure, when property is

teken by eminent dcomain, the recorded order of condemnation will set forth

152 If taken by purchase, the deed given to the

153

the repurchase option.
condemnor will ccntain the right. Upon transfer of the right, the new
holder must record his interest. Recordation in any of these cases will give
constructive notlice of the right to all would«be purchasers and encumbrancers
throughout the limitations period without regard to renewal or exercise of
the right. Recordation will specify the persons entitlied to exercise the

the repurchase opticn--an important safeguard should the condemnor attempt to

gell the property to someone other than the former owner.
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Notification of Intention to Sell

If, during the life of the repurchase right, the condemnor determines
that 1t no longer needs the property for a public use, it can dlspose of the
property as 1t sees f£it after first offering it for sale to the holder of
the repurchase right at the price determined by the statute. Sinee the right
may have been transferred by devise or descent, by power of sppointment, by
inter vivos transfer, or by forfeiture of collateral and since it mey be
difficult to determine the residences of both original and subsequent holders
of the right, the proposal could impose a costly administrative burden on

154

condemnors. This will not creat a significant problem, however, since the
right will have been recorded and the condemnor will need only to lock in the
records to determine to whom the property must be offered for repurchese. The
address may be ascertainable once the name of the holder of the right is
known. If, however, the holder has moved or lef't the county, he can be
required to send notice of change of address to the county clerk where the
property is located.

Notice of sale155 will be in writing and will be served on the person
entitled to purchase in much the same way that & summons is served--i.e.,
process reasonably calculated to give actual notice of the proceedings.156
The Vermont proposal, for example, provides for notice by certified mail to the
last known address of the condemnee or his successor in interest.l5T In

58 and in condemnation cases specifically,159

Celifornia, service generally,l
may be by personal delivery, by first class mail with acknowledgement of
receipt, or by publication if the other means are impossible. Accordingly, if
a condemnor is unable to locate a former owner or his successors after “dilj-

gent inquiry," publication will be adequate notification of sale.léo
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The written notice can be used to inform the former owner of his legal
rights. It can also include the names and addresses of the other persons
to whom notice concerning the particular parcel is being sent sc that, if a
multiple cwnership problem arises, the parties may be able to reach an agree-

ment prior to exercise of the repurchase right.

Time limit for Exercise of the Right

Once the condemnor has notified the holder of the repurchase right that
it intends to sell the property, the former owner will be required to act upon
his right within s reasonable time. The Vermont proposal, the former California
Agricultural Code provision, and California Assembly Bill No. 343 (1963 Reg.
Sess. ) provide 8 30-day period within which the condemnee could exercise his
cption. The British statute allows exercise within six weeks after the offerl61
wvhile the Pennsylvania statute allows a full 90 days. Any time 1limit chosen
will be somewhat arbitrary. Nonetheless, the 1limit should be designed so as to
sllow the condemnee adequate time to meke a decision and obtain the necessary
financing, without unduly burdening the condemnor. A 60-dsy period following
actual receipt of notice should protect all interests adequately, particularly
if disputing cleimants are allowed to purchase first and subsequently deter-
mine their interests in court.

The holder of the right may find it 4ifficult to exercise the right
within 60 days if he is & minor,léla imprisoned, or ctherwise incapacitated.
However, these incapacities are not as great & hindrance in purchasing property
as they might be in maintaining s law sult; and, in most cases, a minor or
incompetent will have a guardian who 1s able to exercise his right for him.
To require the limitations period to toll for incapacity 1s to hamper the

condemor's free alienabllity of property for an indefinite periocd. Although
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a tolling period ccould be defined with maximum limits on duraticn, it nonethejess
would place a hardship upon the condemnor for no good reason. Rather than make
an exception for incapacity, the repurchase right would be exercisable during
) ] 161b
a single limited period, or go unexercised.
If the condemnee rejects the offer, or if he fails to make the purchase
within the allotted time, then the condemnor will be free to sell the property

as otherwise provided by law.

Breach of Duty by a Condemnor

Froblems will arise if, during the limitations period, & condemnor sells
or leases property to scme person cther than the holder of the repurchase right
or simply allows the land to lie idle without offering it to the former owner.

Failure to notify. Disputes could arise in any of the followlng situations:

{1) The holder Pails to record his interest and the condemnor is, therefore,
uneertain who holds the repurchase right; (2) The holder records, but the
condemnor is unable to locate him because he either has failed to asupply
address changes or is simply unavailable at the time; (3) The holder records,
but the condemnor willfully or inadvertently ignores the repurchase right and
privately disposes of the property without consulting the former owner.

When & former owner or his successor in interest fails to record his
repurchase right, it is appropriate that his interest in the property lapse.
Although this rule may work a hardship upon a naive owner who has failed to
record-~especislly if the condemnor knows his address--the requirement of
recordation serves enough important functions to make it a prerequisite to
exercise of the repurchase right.

If the former owner records his right but cannot be located by a diligent

effort, the condemnor should be allowed to serve notice by publication. If
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there is no affirmative response within 60 days of publication, the condemnor
should be free to dispose of the property. If the former owner records but
the condemnor fajls to follow the prescribed resale procedures, the former
owner should have a valid claim for his repurchase right or its value if the
property has been scld.

t

Establishing devotion to "private use." If the condemnor fails to offer

the property to the holder of the right, the holder should bear the burden of
initiating proceedings to establish his repurehese interest. If he is success-
ful, his costs of suit should be taxed to the condemnor. The proceedings should
not be elaborate, and the unnotified holder should be able to establish his right
merely by proving the fact of devoticn to a private use or long continued nonuse
without proper notification to him.

The following burdens and presumpticns will be appropriate. If the holder
of the repurchese interest demonstrates that the condemnor has sold the property
t0 a private person and that the condemmnor did not acquire the property for sale
to a private person (under suthority of excess, substitute, or redevelopment
condemetion), he will have established a prima facie case of devotion to a
private use. If the holder demonstrates that the condemnor did not scquire the
property for lease to a private person (under authority of open space or future
use condemnstion), the owner will have established & prima facle case of devo-
tion to a private use. Similarly, if the condemnor has allowed the land to lie
idle for the repurchase period, or has not devoted it to a public use by the
end of the period, or has devoted the land only to a brief public use dwuring the
period, and if the land was not acquired temporarily or for cpen space, this
would be a prima facle case of devotion to private use.

Statute of limitations. Where a condemmor has sold property without proper

notification to the holder of the repurchase right, an action to establish the -
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right should be allowed for up to one year after the termination of the repur-~
chase period. A full year is necessary because, when land scquired for future
use is not devoted to a public use within the repurchase period, the holder of
the repurchase right must have a reascnable time within which to establish his
interest in court. There is no overriding resson to toll the cne-year limita-
ticns pericd during the incapacity of the holder of the repurchase right.lélc
On the other hand, when property was acquired for some general public use
but, after a brief period of time, it is clear that the property is being
devoted permanently to a private use, the condemnee should not be forced to

await the termination of the repurchase period to establish his right. In

this situation, however, proocf of private use may be rebutted by the condemnor's

proof of an intention to devote the property to & public use within the pre-

scribed period. 02

Where the condemnor is successful in this rebuttal, the
holder may subsequently renew his claim on a showing that the condemnor has
not carried out 1ts professed intentions.

If it sppears in court thet there 1s a reasomable probability that the
property will be devoted to a public use within a reasonable time, slthough
not within the seven-year limitations period, it may be desirasble either to
extinguish or extend the repurchase right rather than to have it presently
exercisable. This would enable the condemnor to avoid having to recondemn in

162a In such a

the near future, with the attendant disruptions and expenses.
case, the condemnor should bear the burden of proving reasonable probability
of devotion to & public wuse within a reasonsable time.

Bona fide purchasser. Once the former ocwner's repurchase right has been

established, the court will render an appropriate remedial order. If the
property has been simply abandoned, the court should be allowed to order it

to be sold to the former owner. If the property has been leased to a private
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person, the court should be able to order it to be sold subject to the lease,
with rentals from the lease geing to the former owner. If the property has
already been sold to a private person, the court's order will be more diffi-

cult to draft.
The various repurchase proposals are unanimously agreed that failure by
the condemnor to follow preseribed procedures should not affect or cloud the

163

title of a purchaser. One California bill, for example, implied that

there ghould be no sanctions even if the condemnor ignores the repurchase

. 164
provisions:

Failure by the public entity to give notice to the person or per-
sons entitled to repurchase shall not affect the title or lien acquired
by & purchaser or encumbrancer in good faith and for value, without
knowledge of such failure by the public entity.

While the policy that title to the property should remain clear and unclouded
is commendable, this provision goes too fer in allowing a ccondemnor to bypass
the rights of a former cowner with impunity. G8ince recordation of the repur-
chase interest will give constructive notice of the title encumbrance to all
prospective purchasers, there will te no bona fide purchasers or encumbrancers
for value. Thus, there is no compelling reason to deny the holder of a repur~
chase right all remedy in this situstion.

Several proposals guard agsinet abuse by a condemnor by requiring the
condemnor to certify that it has in fact complied with the stsiutory require-
ment of giving the first opportunity to purchase to the former owner or his
sucecessor. A typical California bill states:lé5

When such land is sold to a person other than the former owner,

a recital in the deed to the effect that the provisions of this sec-

tion have been complied with shall be deemed prims facie evidence

that such is the case, and concluslve evidence thereof in favor of a
bona fide purchaser or encumbrancer for value.
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The British are not gquite so ready to give credibility to a condemnor's
recitals and go further to assure that a condemnor will comply with the
statutory requirements. The British statute requires:l

{A] declaration in writing made before a justice by scme person not

interested in the matter in question, stating that such offer was

mede, and was refused, or not accepted within six weeks from the

time of making the same, or that the person or all the persons en-

titled to the right of pre-emption were ocut of the country, or could

not after diligent inquiry be found, or were not capsble of entering
into a contract for the purchase of such lands, shall in all courts

be suffielent evidence of the facts therein stated.

Some provision such as this 18 necessary so that an unexercised repur-
chage right will not become a cloud on the title of & private purchsaser.
Whether the provision should go as far as the British rule is debatable. The
simplest solution is to allow the condemnor's recitals of compliance to be
conclusive as to ownership of the property. To prevent abuse, however, a
condemnor that makes false recitals should be liable to the holder of the
right for the difference between the actual sale price of the property and
the price the former owner would have pald for it. Thus, the holder of the
right would recover the property from the purchaser if the condemnor had made

no recital of compliance. If, however, the condemnor had made a false

recital of complimnce, the holder could recover damages from the condemmor.

Repurchase Right is Independent of Any Common Law Righis

The repurchase right would arise where a condemnor acquired property for
a public use put thereafter devoted it to a private use. Thus, the right
could exist in clrcumstances where the former owner might also claim that
the acquisition itself was fraudulent. If the acquisition were in fact
fraudulent--i.e,, not for a public use--the former owner should be allowed

to pursue his common law remedies for fraud by way of collateral attack on
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the condemnation. Absent such a provisicon, s condemnor discovered taking
property for a private purpose would always attempt to force a repurchase by

167 If the

the former owner rather than allowing the property to revert.
condemnor were able to achieve such a result, the fraud remedy--weak as it
is--would be rendered nugatory. Accordingly, provision should be made to
allow the condemnee to pursue his fraud remedies without forfeiting his rights

in the property or being forced to accept the condemncr's offer of sale.

STATUTORY GUIDELINES

If the right to return. of-property is to be adopted as part of an eminent
domain scheme, certain restrictions are necessary. In light of the necessity
of condemnors' flexiblility and econcmics, the only feasible means by which a
return to private ownership can be accomplished is a repurchase right in the
former owner. This right would enable the former owner to recover property
taken from him if the property is put to a private use rather than to the
public use for which it was taken. The repurchase price should be based upon
the originsl acquisition cost of the property. If repurchase price were
based upon present market value, the "right" would be of little assistance
to the former owner and would complicate the condemnor's task in disposing
of the property.

Some mejor oblections to an ascquisition-cost repurchase right sre that
1ts existence would unduly restrict the flexibility of public entities, would
raise costs, and would render title uncertaln in condemnation proceedings;168
however, these objectione are answerable. The repurchase right will not restrict
condemnor flexibility in disposing of the property until it is not actually
needed for future use. The right will not ralse costs but, more accurately,

will prevent profit-taking by the condemnor. Finally, if the repurchase right
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only exists for s limited time period, if a bona fide purchaser of property
is not subject to any unrecorded repurchase interests, and if he is allowed
to rely upon the condemnor's recitals of compliance with the law, titles
will not become ¢louded.

Standing alone, the repurchase remedy leeding to recovery of the property
is inadequate 1o guarantee the interests for which it is designed. A neces-
sary supplement to the repurchase right is a right to recover profit resulting
from sale of property taken for a public use and put to a private use. A
right to compensatory damages, while somewhat simpler to administer than a
repurchase right, is not sufficlent, however, because it dces not return
the property to the former owner. It can, however, be a substitute remedy
if the condemnor ignores the repurchase procedures when disposing of property.
It could provide an alternastive protection if a repurchase right is not
enacted.

The formulation of & satisfactory repurchase statute entails numerocus
practical difficuities. At best, a statute will be able only to outline the
genersl nature of the right and the procedures by which it is to be exercised.
The courts will have to supply the details as particular problems arise.

Major aspects of a statutory right to repurchase property put to e private
use shouwid be:

(1) Any fee interest in property taken by condemnation or by purchase
under threat or imminence of condemnation is subject to repurchase rights.
The authority under which, and public use for which, the property is being
acquired must be specified at the time of acguisition.

{2) The original holder of the repurchase right must be the former
legal owner of the fee simple sbeolute in the property or s life tenant with

general power of appointment over the property.
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(3} The right is a recordable interest in property. The holder of the
right must inform the condemnor, recorder, or county clerk of his current
address.

{4) The repurchase interest is nonwaivable, is transferasble both at
death and inter wivos, and can be used as collateral for a loan. It has no
other legel consequencesd.

(5) The right is exercisable if, at any time within the designated
period of limitation, possibly seven years from the taking, the condemnor or
g subsequent public owner devotes the property to a private use. If the
condemnor does not announce its intent to so devote the property, the holder
of the right msy establish private use by objective proof.

(6) When the property is to be devoted to private use, the condemnor
amust notify the bolder of the repurchase interest that the property is offered
to him for sale.

{7) The sale price for the holder of the repurchase right is the acqui-
siticn price adjusted to reflect the cost of lmprovements and the amount of
wvaste on the property. If only a portion of the property originally taken is
belng returned to private use, the sale price is the estimated original pure
chase price of that portion. All valuation problems are to be resolved by an
independent appraiser selected by the condemnor.

{8) 1If the holder of the repurchase right is unable to be located, if
he rejects the offer, or if he does not exercise his option within a reascnable
period of time, the condemnor is free to dispose of the property in any way
authorized by law.

{9) When a person other than the holder of the repurchase right buys
the property, his title is immune to attack if the repurchase intereat is unre-
corded or if the deed contains recitals of compliance with law by the condemnor.
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(10} If the condemnor in any way fails to comply with the statutory
provisions requiring resale to the holder of the repurchase right, it is

liable in damages to the holder in the amount of its actual profit.

CONCLUSION

A substantial amount of property taken for pubiic use is uwitimately
devoted to private purposes, and it is estimated that this amoupt will increase
in the future. The very concept of the sovereign pover of eminent domain seems
to demend that, if property taken is not actually needed for a public use, it
should be returned to the person from vhom it was taken. Nonetheless, present
law allows a condemnor that has acquired properiy for a public use to dispose
of the property freely when the public need ceases to exist. It may be desir-
able social poliey to allow free use and disposal of land by public entities
in a time when wise Jand use is a growing neceasity. The inescapahle issue
wderlying these policy cocnsiderations, however, is whether the increased
velue of land at the time of disposal should be garnared by the public or
retwned to the person who might haye realized it lut for the public entity*s
intervention., The concept of a right {c return of the property hes most
merit in the few limited situations where a public use requires property to
be taken for ultimate private disposition. No cther jurisdiction has been
able to develop a satisfactory genersl statute. Moreover, the short limita-
tion period provided in those few jurisdictions that have a repurchase statute
gives little protection to former cwners. Although it is a close guestion,
detailed examinstion of all aspects of a right of returpe-including its value
a8 a check upon abuse of the right to take and the difficulties involved in
its valuation and exercise--reveals that creatlon of such a general right

probably will create more practical preoblems than its virtues Justify.
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FOOTNOTES
B.A. 1967, University of California at Berkeley; J.D. 1970, University of
Celifornia at Davis. Member of the legal staff of the Cslifornia lLaw Re-~
vision Commission. Member of the California Bar.

This article was prepared by the author to provide the California Law
Revision Commission with background information to assist it in its study
of condemnation law and procedure. Any conclusions, opinions, or recommen-
dations contained herein are sntirely those of the asuthor and do not neces-
sarily represent or reflect the views of the California Law Revision Commis-

sion or its individual members.

1. "[N)or shall private property be taken for public use, without just compen-
sation." U,8, Const. Amend. V. "[NJor shell any State deprive any person
of life, liberty, or property without due process of law." U,S., Const.
Amend. XIV. "Private property shall not be taken or damaged for public use
without just compensation having first been made to, or paid into court for,
the owner." Cal. Const., Art. I, § 14. 1In addition, the Califernia Code
of Civil Procedure defines eminent damain as "the right of the people or
govermment to take private property for public use.” Cal. Code Civ. Proc.

§ 1237 (West 1955).

2. E.g., Arechiga v. Housing Authority, 159 Cal. App.2d 657, 324 P.2d 973 (1958);
cf. Hayward Union High School Dist. v. Madrid, 234 Cal. App.2d 100, bl Cal.
Rptr. 268 (1965), in which the school board acquired land for a schoolhouse
by grant deed after having first instituted eminent domain proceedings;
seversl years later, after the land had greatly increased in value, the
board sought to gell it, having temporarily used the land for school pur-

poses but without ever having built the schoolhouse upon it.
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One notorious instance of an exchange of surplus property by a public
entity with a private party is the conveyance of the Chavez Ravine property
by the City of Los Angeles to the Los Angeles Dodgers baseball c¢lub. The
city by ordinance in 1957 authorized and agreed to transfer 00 acres in the
Chavez Ravine to the Dodgers in exchange for the Dodgers' agreement to pro-
vide and maintain recreational facilities on 40 of the 300 acres. Part of
this property was land that had been dedicated forever as a public park;
part was land that had been acquired a few years earlier by the Los Angeles
Housing Authority for & low rental housing project which had subsequently
been abandoned by the Housing Authority. This trangfer of public property
was challenged by a referendary petition, which failed, and by a rash of
litigetion, which also failed. Same of the cases concerning the Chavez
Ravine property are: Kirshbaum v. City of Los Angeles, 361 U.S, 30 {1959)
(dismissing appeal); City of Los Angeles v. Superior Court, 51 Cal.2d 423,
333 P.2d 745 (1959); Ruben v. City of Los Angeles, 51 Cal.2d 857, 337 P.2d
825 (1959); Los Angeles Dodgers, Inc. v. County of Los Angeles, 260 Cal.
App.2d 679, 67 Cal. Rptr. 31 (1968); Los Angeles Dodgers, Inc. v. City of
Los Angeles, 256 Cal. App.2d 918, 6L Cal. Rptr. 465 (1967); Housing Authority
v. Arechiga, 203 Cal. App.2d 159, 21 Cal. Rptr. 46k (1962); Smith v. City
of Los Angeles, 190 Cal. App.2d 112, 11 Cal. Rptr. 893 (1961); Arechiga v.
Housing Authority, 183 Cal. App.2d 535, 7 Cal. Rptr. 338 (1960); Housing
Authority v. Liopez, 159 Cal, App.2d 661, 324 P.2d 976 (1958); Arechiga v.

Housing Authority, 159 Cal. App.2d 657, 324 P.2d 973 (1958).

3. See, e.g., Capron v. State, 247 Cal. App.2d 212, 55 cal. Rptr. 330 (1966). In
Capron, the State Public Works Board adopted a resclution in 1949 authorizing

the acquisition of resl property for a Department of Mental Hygiene hospital.
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The land finally chosen for the site was the 750-acre Capron tract. An emi-
nent domain complaint was filed in July 1949. The Caprons finally reached a
stipulated agreement with the state, and judgment was entered deeding the
entire tract to the state. Unknown to the Caprons, the state had mzanwhile
decided that it actually needed about half the property for hospital uses.
The land was taken nonetheless because the machinery to take was already in
motion and it was thought not to be worth the effort of stopping it. The
excess portion, some 350 acres, was leased to various private individuals
until 1959 when the state decided to sell it. Mr. Cepron learned of the im-~
pending sale in 1960 and sought to impose a constructive trust upon the por-
tion of the property that was surplus to state needs on the ground that the
"judegment, and decree of condemnation had been procured by reason of false
representations as to the proposed public use of the site made to him by
agents and employees of the state." TId. at 223, 55 Cal. Rptr. at 337. The
trial court granted the requested relief. On appeal, however, it was held
that any fraud by the state was "intrinsic" fraud and, hence, action was
harred by laches end the statute of limitations; for, although the Caprons
had no personal knowledge of the change of plans of the state, they had con-
structive knowledge imputed to them through their representative in the Legis-
lature who had scted as their agent in the course of transactions and who had

been aware of the change of intended use,

4. The exact number is uncertain. 4n analysis of the statutes of California
raevegls that there are at least 500 cities and counties authorized to take
and well over 2,000 special districts (not including county drainage and
flood control districts, county and regional sewage disposal districts,

and parking districts). There are also an unknown number of local agencies,
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school districts, public utilities, railroad corporations, cemetery authori-
ties, housing authorities, and municipal vtility districts auvthorized to teke.
In addition, of course, the state and federal govermnments can and do take

enormous amounts of land.

5. Some idea of the extent of the power ito acquire property can be seen fram the
following facts: Of the total gross area of the State of California, measur-
ing 101,563,520 acres, over half (51,573,179) is publicly owned. See 1969
California Statistical Abstract 1 (1969); California State Lands Ccmmission,

Public Land Ownership in California iii (1969).

6. The exact amount of land acquired by condemnors each year through condemna-
tion is unknown. It is known that the number of condemnation cases brought
in Superior Court is rapidly increasing. In 1967-68, for instance, 11,518
eminent domain actions were filed, a 23% increase over the preceding yesr.
See Judicial Council of California, Annual Report of the Administrative
Office of the California Courts 131-132 {1969)}. It is further known that the
number filed is only & small portion of the number sctually teken from private
owners. TFor example, of the 6,590 parcels taken by the California Division
of Highways in 1967-68, only 194 were contested court awards, the remainder
being negotiated settlements under threat of condemnation. See California
Department of Public Works, Annual Report 86 {1968).

A further indicator of the annual take of Californie condemning agencies
is tha actual acquisition volume of some state sgencies for which figures

are available. See generally State Budget of California for Support and

Local Assistance {1969-70)} & (1970-71); California Legislative Analyst, A

Survey of Land Acquisition and Disposal by State -Agencies (1969).
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Thus, in fiscal year 1967-68, the Rights-of-Way Department of the Highway
Division acquired 6,600 parcels at a cost of $178 @illion; in fiscal year
1968-6G, the Rights-of-Way Department acquired 5,822 parcels of highway rights
of way at a cost of $199.2 million. 1In addition, the Rights-of-Way Department
spent $7.2 million for 540 parcels acquired for other purposes. State Budget
of California at 1242 (1970-71).

The State Department of General Services, serving some 15 other state
agencies, acquired 268 parcels in fiscal 1967-68 at a cost of $35.3 million
and 194 parcels in fiscal 1965-69 at a cost of $13,841,201. State Budget of Cali-
fornia at 63 (1969-70) and at €8 (1970-71). Since 1962, it -has scquired 1,773 par-
cels with a value of $137,249,953. California Legislative Analyst, A Survey
of Land Acquisition and Disposal by State Agencies 12 {1969).

The Reclamation Board annually acquires about 179 parcels for fleood con-
trol purposes. State Budget of California 873 (1969-70).

The University of Californis acguires about 30 parcels per year at en
average cost of $6,261,000. California Legislative Analyst, A Survey of
Land Acquisition and Disposal by State Agencies bg (1969).

The only other state agency with a substantial, continuing lend acguisi-
tion program and professional land acquisition staff is the Department of
Water Resources. The annual take of this agency is not known; however, it
iz known that for the State Water Project alone a total of 145,000 acres of
land costing $111 million must be acquired. This total involves about 1,400
parcels currently in the acquisition process. State Budget of California
837-843 (1969-70). The Department's overall land program for the next decade
includes b,600 parcels to be acquired for $200 million. California Legislative

Analyst, A SBurvey of Land Acquisiticn and Disposal by State Agencies 31 (1969).
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There is no statistical information available in convenient form describ-
ing the extent to which property is being taken by local and private condem~
nors. In 1965, the California Law Revision Commission sent s request to about
50 counties, cities, and private condemnors, requesting informaetion

concerning the extent to which property is now being taken for various

public uses and the anticipated need for the acquisition of property for

such uses in the future. At this time, we are seeking to determine what
information already is available in the form of published reports and
unpublished memoranda that would provide statistical information on past
experience and future needs.
The Commission received only one response with any information. The County of
Marin indicated that it had spent $930,177.42 on acquisition of land and
rights of way cver the preceding two and cone-half years, an average of about

$375,000 per year. County of Marin, Acquisition of Land and Rights of Way

of Marin (mimeso., 1965).

T. BEach state agency is required by law to review its public land holdings an-
nually and report excess land (except tax-deeded land, land held for highway
purposes, and land under the jurisdiction of the State Lands Commission) to
the Department of General Services which then takes jurisdiction of all such
land. Cal. Govt. Code § 11011 {West Supp. 1971). HNext, the Department goes
to the Legislature to request authorization to dispose of the land by sale or
otherwise. ZE; A review of the statutes gives a rough notion of how much
land the state finds to be excesg 2ach yesar. The statute as enacted usually
provides:

The Director of General Services is hereby authorized to sell,
exchange, or lease for current market value and upon such terms and
conditions and with such reservations and exceptions as in his gpinion
may be for the best interest of the state, all or any part of the fol-

lowing real property: [thers follows & list of the properties to be
disposed of].




In 1965, this asmounted to seven parcels, comprising a little over 70 acres
(Cal. Stats. 1965, Ch. 1526, § 1); in 1967, seven parcels of a little under
100 acres {Cal. Stats. 1067, Ch. 1045, § 1); in 1968, 1b parcels amounting
to over 900 acres (Cal. Stats. 1968, Ch. 1318, § 1); and in 1969, 13 par-
cels of over 1,400 acrss (Cal. Stats. 1969, Ch. 1024, § 1).

The Department of General Servieces is required by statute to sell ex-
cess land first to other state agencies which may need it. Cal. Govt, Code
§ 11011 (West Supp. 1971). 1In practice, the Department goes one step fur-
ther and offers it to concerned lecal agencies.

[A]s we receive from the using agency a request or a statement that

they find surplus to their requirements from real estate [sic], we

report it to the Legislature and we seek legislative authority to
sell it. Then we advise all state agencies that this land is to be
sold unless some other agency has a use for it. We then advise local
government the same thing. Then we ultimately sell. {Statement by

Mr. Vincent, Chief Land Agent, FProperty Acquisition Service, Depart-

ment of General Services, in California Assembly Interim Comittee on
Natural Resources, FPlanning and Public Works, Hearing on Land Acquisi-

tion Practices L5-46 (1963).]
Superimposed on this disposal pattern is the requirement that state and local

agencies first offer the land for use as park land. Cal. Govt. Code §§ 5L220-

5ok (West Supp. 1971).

8. 1In fiscal year 1967-68, the Department of General Services sold 12 parcels
at a price of $3 million and in fiscal year 1968-69, sold 19 parcels at
$2,816,528. See State Budget of California st 64 {1969-70) and at 68
(1970-71}.

The Division of Highways annually sells surplus land totaling about
$9 million, and the State Lands Commission sells land totaling about
$150,000. California Legislative Analyst, A Survey of Land Acquisition

and Disposal by State Agencies 17, 47 (1969).
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9. California Legislative Analyst, A Survey of Land Acquisition and Disposal
by State Agencies 17, 36, 43, 47, 50 (1968). This total includes all oil

and gas royalties. The land rental alonz amounts to $7 million.

16. Td. at 6. Thers ig some indication that the number of eminent domain actions
is beginning to decline. From a high of 11,518 actions filed in California
superior courts in 1967-68, eminent domain filings have dropped to 9,403
in 1968469 and 3,122 in 1569-70. See Judicial Council of California, Annual
Report of the Administrative Office of the California Courts, Appendix Table

16 (1971},

11. Thers have been numerous ccwplaints by former owners, as witnessed by the
continuing legislative concern with the problem. See note 92 infra. The
Los Angeles Daily Journal recently carried the story of some Sacramento
property sold to the state for $200,000 to be used for state fair purposes,
which the state approximately 20 years later is seeking to sell, having re-
ceived bids on 230 acres amounting to $7.3 million. The former owner claims
to have the first opportunity to repurchase the property at the originel sale

price. BSee MacArthur, Affasirs of State, Los Angeles Daily Journal, Nov. 24,

1970, at 6, col. 1.

12. See note 1 supra and accompanying text. One authority on the law of eminent
domain states:

Whers property is taken for a public use by eminent domain, the
proper exercise of the power is predicated upon the promise that such
property will be devoted to the public use for which it 1s taken
within a reasonable time after the taking.

2A P. Nichols, Eminent Dawain § 7.1[4%7(rev. 3d ed. 1970)[hereinafter cited as
Nichols].

13. See, e.g., People ex rel. Dep't of Public Works v. Superior Court, 68 Cal.2d

206, 216, 436 P.2a 342, 348, 65 Cal. Rptr. 3L2, 348 (1968).
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14, If the condemnee is able to show that the taking is not for a public use,
the court will simply deny the Jjudgment in eminent domain to the condemnor.
See, e.g,, City & County of San Francisco v. Ross, LY cal.2d 52, 279 P.24
529 {1955)(city not allowed to take property by eminent domain for private
parking lot).

Practically, however, it is very difficult for a condemnee to challenge
successfully the right to take. The reasons for this difficulty are clear:
Public policy requires a presumption that actions of public bodies are proper;
the courts are reluctant to interfere with the processes of coordinate
political branches of government, See Cal. Zvid. Code § 664 (West 1966).
The burden of pleading, as well as the burden of proof, 1s on the defendant who
wishes to challenge the right to take. See, e.g., Californis Condemnaticn Prac-
tice § 8.31 (Cal. Cont. Ed. Bar 1960)}; County of San Mateo v. Bartole, 184 Cal.
App.2d Lk22, 7 Cal. BRptr. 569 (1960); lavine v. Jessup, 161 Cal. App.2d 59,
326 P.2d 238 (1958). Further, the sol= issue courts will entertain in a
challenge of the right to taks is whether there is "fraud, bad faith, or
abuse of discretion in the sense that the condemnor <dces not actually in-
tend to use the property as it is resolved to use it." People ex rel. Dep't
of Public Works v, Chevalier, 52 Cal.2d 299, 304, 3Lo P.2d 593, 601 (1959).
To show the subjective intent of the condemnor at the time of the taking is
almost impossible., When an abuse comes to light scme time after the taking,
collateral attack may be barred by a relatively short statute of limitations.
See Cal. Code Civ. Proc. § 338(4)(West Supp. 1971); Capron v. State, 247
Cal. App.2d 212, 55 Cal. Rptr. 330 {1966).

[Clourts are willing to ask only whether the condemnor actually in-

tends to .use the property for the purposes for which he claims to

want it. This additional limitation on the exercise of eminent domain
emounts to no more than a rule which denies the . condemnmor the power
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te appropriate particular property if he doss not actually intend to
use it for the purposes alleged. Thessz jurisdictions held that if the
purpose for which the condemned property will be actually used is au-
thorized by the applicable statute, if that purpose is a public use,
and if the property selected is reasonsbly appropriate for the sctual
purpose, judicial review of the condemnor's determination of necessity
for the particular property is ended.

Comment, Abusive Exercises of the Power of Eminent Domain-~Taking a Look at

What the Taker Took, 44 Wash. L, Rev. 200, 223 (196%8).

15, A federal report points out that generally:

Issues in the disposition of land if the expected nezed for it
does not materialize differ depending on what interests are to be
covered, how the land was originally acquired (whether by dedication,
purchase, coudemnation, or tax delinguency) and what restrictions were
placed on the conveyance of the interests in land at the time of ac-
guisition.

U.3. D=2p't of Housing and Urban Develcpment, Advance Land Acquisition by

Local Governments: Benefit-Cost Analysis as an Aid to Policy 21 (1968).

16. In California, typical statutes authorizing disposition of surplus publie
lands contain broad grants of authority. See, e.g., Cal. Govt. Code §§ 190-
196 (West 1966)(sale of excess land), 11011 (West Supp. 1971}{sale by county),
25520-25539 {West Supp. 1971)}{sale by Department of General Services); Cal.
Pub. Res. Code §§ 6201-6225 (West Supp. 1971){powers and duties of State
Lands Commission), 7301-7h24 (West Supp. 1971)(school lands), 3101-8106
{West 1956)(university lands), 7361 (West Supp. 1971)}(swamplands), 7501-
7556 (West 1956)(timberlands); Cal. Sts. & Hwys. Code §§ 1930-193k4 (West
Supp. 1971)(abandonment of strests).

Nichols states that it is not objectionable that:
[A] statute which authorizes a taking provides that the municipal au-

thorities may sell lands taken whenever they determine that such prop-
erty is no longer needed for public use. Such power is latent in
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every taking, and is very different from a taking of lend with a con-
temporanzous knowledge and purpose that a definite and separable part
is not necessary for the public use.

2A Nichols § 7.223.

17. U.8, Dep't of Housing and Urban Development, Advance Land Acquisition by
Local Govermments: Benefit-Cost Analysis as an Aid to Policy 21 {1968):

Several cases allowing disposition of land concern properties
taken by condemnation but there is no reason to suppose that this
evidence would not apply at l=ast with equal force to land originally
rurchased in the open market, Once land has been taken by eminent
doamain, it becames the property of the local govermment in fee gimple,
and may be treated as any other city (or county) property, for use,
for convevance, or for any octher porpose. Local govermment’s right
to shift the use of the acquired land from ons public purpose to
ancther is clear. Government has the right to alienate free=ly any
excess property condemned for a public purpose. It also has the
right to s=21l to private persons, and at a profit, any land originally
taken for 2 public purpose, and which is no longer necessary. The
only limits placed on this municipal right are that there must have
been no fraud or gross abuse in the original taking, and that planned
future use for public purposszs was the true reason for the original
taking. [Footnote cmitted.]

15. "Although there is a paucity of reported discussions by the courts, they
heve generally not attempted to construs narrowly statutes authorizing

or implying capacity to dispose of land.” Id.

19. One instance of this rule can be seen in the casze of Richelderfer v, Quinn,

287 U.S. 315 (1932), in which Congress had acquired certain park lands in
fee and, by act of Congress, dedicated the land in perpetuity to park use.
Subsequently, Congress direscted by act that the park land be used in pert
for a firehouse. The Supreme Court held that, dsspite the dedication of
the land to park uses, Congress nonetheless held title to the land in fee
gimple absolute and thus always had the power to change that use of the

land and to devote it to another use,
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This holding illustrates the general rule that "[pjroperty acquired
in fee simple by 8 public body for a particular public purpose may never-
theless he diverted to another use.” Arachigs v. Housing Authority, 159
Cal. App.2d 657, 660, 32b P.2d 973, 975 (1958)(citing Reichelderfer v,
Quinn, supra, and Ritzman v. City of Los Angeles, 38 Cal. App.2d L70, 101
P.2d 541 {(1940)). The gensral rule, however, is subject to limitations
where the property has been conveyed to the publie agency for specified
purposes. The grant then is not in fee simple abscolute, but is considered
to be a defzasible fee with conditions subsequent attached so that the
property may not be devoted to any public use other than that specified.

2 B. Witkin, Summary of California Law Real Property § 31 {(1960). This

exception, of course, applies only when there has been a conveyance to the
public entity rather than s taking by eminent damain for some specified
purpose.

The defeasible fee notion is s traditional property law cohcept. At
least ons case, however, has gone so far as to imply that, if an individusl
conveys to a public agency for gpecified purposes, title actually remains
in the grantor subject to use for the prescribed purposes by the grantee,

Ganerally speaking, where a private party conveys land to a

city for a definite public purpose it cannot be diverted to another

and different purpose, at least so long as the conditions of the

grant are in force. (Harter v. City of San Jose, 14l Cal. 659 [75

Pac. 3u47].} The main reason for this rule is that in such a case

the title remains in the original owner subject to the specified
public use. (Harter v. City of San Jose, supra.)

Ritzman v. City of Los Angeles, 38 Cal. App.2d 470, 474, 101 P.2d 541,
543 (19%0).

These restrictions or limitations on the right of a public agency to
put land to an alfternate use when acquired by dedication seem to disappear

if the public asgency should decide to sell the property outright for same
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20.

21.

22.

23.

2k,

private use. This is precisely what happened with the Elysian Park Lande in-
volved in the Chavez Ravine cases. See Bmith v. City of Los Angeles, 190
Cal. App.2d 112, 11 Cal. Rptr. 598 (1961) and note 2 supra. As long as the
public agency has general authority to dispose of public lands, it may dis-
pose of property acquired by dedication.

It is in general more difficult to dispose of land dedicated for a
public parpose, such as for a park, than it is to dispose of land
acquired by condemnation or purchase. Without charter or statutory
authority, municipal property dedicated or in trust for public use
cannot b2 sold. But property which has outlived its usefulness or
has become inadequate for its public purpose may be sold by the munic-
ipality without specific lzgislative authority, under the genersl
statutory charter power to hold and convey property.

U.S. Dep’t of Housing and Urban Development, Advance Land Acquisition by
Local Governments: Benefit-Cost Analysis as an Aid to Policy 21-22 (1968).

It should also be noted that a different situation involving different
legal principles arises when land has been devoted to some public use by one

condemning agency and is subsequently acquired for some other public use by a
second condemnor. This situation has been called condemnation for a "more

necessary" public use. See generally Cal. Code Civ. Proc. § 12L0 (West Supp. 1971).

See, e.z., Arechiga v. Housing Authority, 159 Cal. App.2d 657, 324 P.2d4 973

(1958).
256 F.2d b421 (9th Ccir. 1958).

For a discussion of this area, see 24 Nichols § 7.226 and Comment, Substitute

Condemnatioh, 54 Cal. L. Rev. 1097 (1966).

In California, the important statutorily authorized situations include takings
for state highways, water, and dam purposes. 3=e Cal, Sts. & Hwys. Code

§ 104.2 (West 1969) and Cal. Water Code §§ 253, 255 (West 1971).
263 U.8, 78 (1923).
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25.

26.

27.

28,

29.

30.

31.

32.

33.

3k,

Id. at Bi.
122 Cal. App.2d 777, 266 P.2d 105 {1954},

The Community Redevelopment Law, formerly Cal. Health & Saf. Code §§ 330C0-

33954; now Cal. Health & Saf. Code §§ 33000-33738 (West Supp. 1971).
122 Cal. App.2d at 786, 266 P.2d4 at 112.
Id. at 790, 266 P.2d at 11k,

For general discussions of this area, see 24 Wichols § 7.5122 and Matheson,

Excess Condemnation in California: Proposals for Statutory and Constitutional

Change, 42 So. Cal. L. Rev. 421 (1969).

See, e.g., Cal. Sts, & Hwys. Code § 104.3 (West 1969); see also DPecple ex rel.
Dep't of Public Works v. Lagiss, 160 Cal, App.2d 28, 32h p.2d 926 (1958);

Capron v. State, 247 Cal. App.2d 212, 55 Cal. Rptr. 330 (1966).

See 2A Nichols § 7.5122[1]; Matheson, Excess Condemnation in California:

Proposals for Statutory and Corstitutional Change, 42 So. Cal. L. Rev. k421,

430-432 (1969).

2A Nichols § 7.223;

In view of the fact that property may not be taken for a public
use and then turned over to private enterprise for nonpublic purposes,
when property is taken for the public use, there cannot at the same
time be taken additional adjacent property which it is not intended

to devote to the public use, but which is to be sold for profit as
soon as the improvement is completed.

People ex rel, Dep't of Public Works v, Superior Court, 63 Cal.2d 206, 436
P.2d 342, 65 €al. Rptr. 342 (1968). The dissenters described the facts of
this case as follows:

~1h-




Needing slightly more than a half acre for a public use {65/100 of
an acre, to be precise), this governmental department seeks to take
54,03 acres of private property which it does not need and cannot
use, Its avowed purpose is to speculate on resale to a private
purchaser.

Id. at 216, 436 P.2d at 349, 65 Cal. Rptr. at 3h49.

35. Id. at 213, 436 P.2d at 347, 65 Cal. Rptr. at 347,

36. Taylor, The Right to Take--The Right to Take the Fee or Any Lesser Interest,

1 Pacific L.J. 555, 576 (1970):
The difficulty lies in determining, in discrete cases, when
govermment or one of the govermment's auxilliaries is engaging in
"sound business practice' and when it is engaging in "land specu-

lation"; and the judgmental factors of legislatures, courts, adminis-
trators, and property owners have, of course, differed considerably.

36a. 4 Nichols § 12.5.
36b. 2A Nichols § 7.223[17.

36c. See Cal. Code Civ. Proc. § 1241, declaring certain resolutions of necessity
to be conclusive evidence that the property described in the resclution is

necegsary Lo an authorized public use.

37. "Open space" or "open area” iz defined as:
any space or area characterized by (1) great natural scenic beauty
or (2) whose existing opennesg, natural condition, or present state
of use, if retaired, would enhance the present or potential value
of abutting or surrounding urban develcopment, or would maintain or
enhance thz congervation of natural or scenic resources.

Cal. Govt. Code § 695k (West 1966}.

38. Cal. Govt. Code § 6953 (West 1966). The word "otherwise"” dees not include

eminent domain., See Note, Preservation of Open Spaces Through Scenic EBasge-

ments and Greenbelt Zoning, 12 Stan. L. Rev. 638, 6&45-647 (1960). Furthermore,
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the aunthority to condemn "public parks" (Cal. Code Civ. Proc. § 1238(3)
{West Supp. 1971)) doss not extend fully to open spacs acquisition. BSee

Opinion of the lLegislative Counsel of California #17,885 (1969).

39. See 2A Nichols § T7.223[2]. «¢alifornia statutes authorizing taking for future
use include Cal, Code Civ. Proc. § 1238(3), 1238(13), 1238(17)(West Supp.
1971); Cal. Sts. & Hwys. Code § 10k.6 (West Supp. 1971); Cal., Water Code
§§ 258, 11575.1 (West 1971). Bee also Cal. Govt. Code §§ 7000-7001 (West

1966); Cel. Pub. Res. Code § 6808 (West 1956},

ho. Cf. San Diego Gas & Elec. Co. v. Lux Land Co., 194 Cal. App.2d 472, 14 Cal.

Rptr. 899 (1961}.

k1, 2A Nichols § 7.223[27:
If a taking of the fee is made for & public use, in good faith and
without & wholly unnecessary excess, it is no ground for opposing
the talting that the parties making it intend to derive a private
revenue by leasing the land not required for immediate occupation
or by selling the surplus water when it is not needed for the public
use.

42, MNearly all state statutes granting the right to acquire property for future

use also grant the power to sell land no longer needed, 8ee Chart, Nat'l

Research Council, Highway Research Board, Special Report 27: Acguisition of

Lend for Future Highway Use 27-29 (1957).
43, Id. at 32 (footnote cmitted).

L, A review of the cases indicates that the courts have reached these general
regults without attempting to distinguish between property acquired by
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L5,

h7.

L3,

L9,

condemnation and proverty acguired by purchase under threat of condemnation,
nor do they sttenmpt to differentiete between takings originally quite proper
and those baged on the mistake or negligence of the condemnor. Nor have the
courts attempted to distinguish between takings where the supporting public
use contemplates sventual transfer to private ownership and takings where
such transfer is not foreseen. All eminent domain cases, excepting those

where a fraudulent acquisition may be involved, have been treated uniformly.

The federal study describes the power of a condemnor to dispose of land in
the following way:

The essence of the entire issue thus turns on the original con-
demnation, and if this was in good fmith, and within powers authorized
by state legislature or constitution to the local government, all sub-
sequent treatment of the land which is allowed to the local government
under its general rights as to its public or proprietary property is
also allowed to property acquired by the condemnation method under
the doctrine of eminent domain.

U.S, Dep't of Housing and Urban Development, Advance Land Acquisition by
Local Governments: Benefit-Cost Analysis as an Ald to Policy 21 (1968).

This plenary right is subject, of course, to the power of eminent domain
by some other condemnor for & '"more necessary” public use. See Cal. Code

Civ. Proc. § 1240 (West Supp. 1971).

See Note, Real Property--Eminent Domain--Reversion Upon Misuse or Nonuse

of Land by Condemning Authority, 36 Temnn, L, Rev. 71, 75 (1968).

For expressions of this notion, see statement of R. Brown, Policy Chairman, San
Diegc Comprehensive Planning Organization, before Assembly Committee on Local
Government, Interim Hearing Relating to H.R. 470--Acquisition of Open Space Lands
Through Eminent Domein {November 26, 1969){hereinafter cited at 1969 Open Space
Hearings].

"The reason underlying this principlé is that it enables public bodies to meet

Ehanging conditions." Arechiga v. Housing Authority, 159 Cal. App.2d 657,

660, 324 P.2d4 973, 975 (1958).
-17-



50.

51.

52.

>3.

5k,

55.

For example, the report of the Highway Research Board concludes:

Legiglation dealing with acquisition of land for future use should
authorize the acquiring agency to dispose of property no longer needed
for present or future highway purposes, if the public interest would be
best served by such a disposition.

Nat'l Research Council, Highway Research Board, Special Report 27: Acquisition
of Land for Future Highway Use at xii-xiii (1957).

The Board goss on, however, to point out that proper safeguards should

receive attention. ITd. at xiii.

Cal. Govt. Code § 6953 {West 1966):
Any county or city may also acquire the fee to any property for the
purpose of conveying or leasing said property back to its original
owner or other person under such covenants or other contractual ar-
rangements as will limit the future use of the property in accordance
with the purposes of this chapter.

See, e.g., the potentially broad authority to plan and zone for open space

in Sections 65560-65568 and 65910-65312 of the California Goverrnment Code

(West Supp. 1971).
See notes 1 & 12 supra.

For a synopsis of the development of lend tenure at common law, see generally

J. Lawler & G. Lawler, A Short Historical Introduction to the Law of Real

Property {1940).

C.R. Noyes, The Institution of Property 519 {1936):

For property is now, in practice, a limited group of protections &nd
permissions afforded by the state, from which much has been withheld

as a sort of social reservation, from which more can be reserved in

the interests of others, and of which, under the power of eminent domain,
the net of the whole can be retaken in the public interest with adequate
compensation. It is for this reason that, in modern American land law,
although the theory of property has been at %times allodial (collateral),
the practice as regards the power of the state has been, in substance

if not ia form, almost exmctly feudal {lineal).

«18-



56.

57.

58.

59-

61.

See Steff Memorandum to the Assembly Comm. on Local Gov't (Nov. 26, 1969) &
Statement of W. B. Staiger, Sec'y of Cal. Cattlemen’s Ass'n before 1969 Open

Space Hearings.

Neote, Real Property-~Eminent Domain--Rewversion Upon Misuse or ¥onuse of Land

by Condemning Authority, 36 Tenn. L. Rev. 71, 75 (1963)({footnotes omitted).

3 Ontario Royal Cam'n Inquiry Into Civil Rights, Report Number Cne

1073-1074 (1968).
For a full discussion, see the text accampanying note 102 infra.

The Increment question, however, does not represent the whole problem, For
example, turning the profit over to a former owner is also one way to com=-
pensate him for same of his uncompensated losses in eminent domain, absent
direct compensation for those losses. See the text accompanying notes 103-104

At present, any profit geoes to the publie; however, there is no evi-
dence that land speculation has become a condemnor's goal. Nonetheless, it
is certainly possible that condemnhors are affected by the knowledge that,
should their plans change, they will realize any profits. See the text

accampanying note 63 infra.

For example, suppose the law is changed to require return to the former owner
whenever property is not put to the use for which it was taken within s
relatively short peried. A condemnor acguires property to develop a public
park. Funds fail, and the condemnor is presently unable to develop the
park although intending to do so in the future. The condemnor would be
forced to return the land to the former cwner who would, perhaps, subdivide
it and build a housing development. Years later when the condemnor cbtains

money to develop the park, it would be foreed either to recondemn the property,
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paying the greatly increased value of the developed properiy, or lock else-
where. This problem could be avoided by providing a right of return only
where the condemnor actually plans to put property to a long-term private

use as opposed to guaranteeing return where property is not put to a public
use. 3uch a solution, however, would deny the condemnor the choice of freely

leasing the land for campatible purposes during the interim.

62. Suppose the law is changed to require = condemnor to return property to its
former owner if it ig devoted to a private use. Condemnors would no longer
have a free hand in dealing with property and, hence, would be more careful
to teke property only when they were certain that they would be able to use
it. As & result, a condemnor might delay actual acquisition but announce
its project well ahead of time. This often would freeze private improvement
and development and depress property values. The resull could be catastrophic
for property owners., Although laws that attempt to protect property owners
against blight caused by the condemnor's advance announcement of & project
mey lessen this possibility, whegher real protectien could be provided is
another matter. 7Tt should zlso be noted that enhancement and blight due to
project imminence already are major problems that a right to return might

simply aggravate.

63. It is clear that a right to return could eliminate condemnation for the purpose
of land speculation if such & practice should actually exist. This doss not
necegsarily constitute a meritorious argument for the existence of a right to
return, however, since abuses of the right to take should be handled at the
time of taking., Unfortunately, the restrictions on the right to condemn are

practically unenforceable at present, See note 1k supra. Thus, & right to
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return would serve two basic functions: remedy for vioclation of the right to
take and remedy~for a former owner--if the right had the e=ffect of taking any
profit from the public entity and transferring it to the former owner. See
the text accompanying note 105 infra,

There are perhaps more effective means of preventing abuse of the right
to take. See, e.g., Advisory Comn'n on Intergovernmental Relations, 1970
Cumulative State Legislative Program 88.33-00, suggesting prohibition of con-
version or diversich of real property from present or proposed open space
land use unlegs eguivalent open space land is substituted within one year for

that diverfted or converted.

64, Although such a proposition seems self-evident, meny proposals for an owner's
right to return would allow the right where there is a diversion of the prop-
erty to any use, public or private, other than the one for which the property
was acguired. The American Bar Asscociation's Eminent Domain Model Code, for
example, provides for repurchase if the corndemnor "abandons the purpose for
which property has been condemned."” (Section 313). A Vermont study's right
to return proposal concerns property "no longer needed for purposes of the
project." 12 Vt, Stat. Ann. § 5673(a)(draft). About half the relevant Cali-
fornia legislative proposals provide repurchase interests in property which is
"not needed for the purposes for which it was acquired.” Assembly Bills 2299
(1963 Reg. Sess.), 2882 and 3317 (1965 Reg. Sese.), and 191k -

(1969 Reg. Sess.). See also 26 Pa. Stat. Ann. § 1-~410 (Purdon Supp. 1970);
Land Clauses Consolidation Act of 1845, B & 9 Viet., c. 18, §§ 127-132; and
former Cal. Agri. Code § 4154 (West 1968). For a complete listing of statutes
granting, and proposals for, an opwner's right to return, refer to the text

at notes 91-98 infra.
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The apparent intent of the proposals is to make diversion of the land
easily discernable and to insure that a condemnor uses property as it declares
it will; however, the effect of granting a right to return upon devotion to
any use other than that for which taken is to restrict unnecessarily the
condemnor®s flexibility by preventing it from diverting the property to an
alternate public use when such a diversion might be efficient and desirable.
Condemnors should be encouraged to devote property already acquired to
alternate public uses since this would conserve the time and money spent in
processing the acquisition, avoid the expense of recondemning the property
for the alternate use, and would limit the number of people dispossessed by
acquisition. See, e.g., California Assembly Bills 343 (1963 Reg. Sess.),
1719 and 2087 (1968 Reg., Sess.), and 1570 (1969 Reg. Sess.)(providing that
property "found to be wno longer necessary for public use™ shall be subject
to repurchase rights).

4 related but more difficult problem arises where the property is trans-
ferred by the original condemnor to asncther public entity for the same or a
different public use and the transferes subseguently decides to dispose of
the property for a private use. If the right of return is limited to the
first condemnor only, that condemnor could aveid it by passing the property
to another public entity for subsequent disposal. Leaving the right fo re-
turn unaffected by this circumstance, however, produces significant problems:
Does the duration of the risht begin to run anew upon transfer? UWhat will
be the repurchase price? Will the new acguirer be subject teo the same liae-
bilities as the original condemnor?

The most realistic solution to these problems 1s tc hold all factors

constant, making no exceptions for the transferee, It will take the property
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65.

67.

68,

69.

70.

TLl.

2.

subject to the right of return and, if it disposes of the property for

private purposes within the period of limitations after the c¢riginal con-
demnation, it is placed in the shees of the original condemnor. Although
such g plan might work hardship where a transferee bought the property at
a higher price than that originally paid or was forced by circumstances
to discontinue the public use, such instances would probebly be rare and
worth the risk in order to assure the sustained vitality of the former

owner's right to return.

For the declared public uses, see generally Cal, Code Civ. Proc. § 1238

{West Supp. 1971}.

Note, Real Property--Eminent Domain--Reversion Upon Misuse or Nenuse of Land

by Condemning Authority, 36 Tenn. L. Rev. 71 (1968).

These public uses are discussed in the text, supra at notes 22-43,

The existing statutes are listed infra at notes 95, 97, 98.

26 Pa. Stat. Ann, § 1-410 (Purdon Supp. 1970).

Ontario, Canads, The Expropriations Act of 1968-60, § hL3.

Land Clauses Consolidation Act of 1845, 8 & 9 Vict., c. 18, §§ 127-132.

For example, if property is taken for future use, it will be assumed that
any subsequent lease of the property for private purposes is pursuant to
the future use authority; however, if the former owner is able to show
that the private lease has continued well beyond the future use period
gnd that the condemnor has no intention of devoting the land to =cme other
public use within a reasonable period of time, he will have demonstrated

actual devotion to & private use.
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73. For example, if property is taken for school grounds, it will be assumed that
any subsequsnt sale of the property for private purposes is a devotion to
private use; however, if the condemnor is able to sho# Lthat the sale was
actaully pursuant to a change in plans which required its use for substi-
tute condemnation purposes, it will have demonstrated actual deveotion to a

public use,
74. See the texi accompanving notes L49-5hL infra.

75. See, e.g., 26 Pa. Stat. Ann. § 1-410 {Purdon Supp. 1970}("If a condemnor has
condemned a fee™); Ontaric, Canada, The Expropriations Act of 1968-69, § 43
("Where lands that have been expropriated and are in the possession of the
expropriating authority"); typical California legislative bill ("No property

acquired by eminent domain").

76. Uniform figures are not available. Of the 8,589 parcels acquired by the
California Division of Highways in 1964-65, 5,278 were acquired by negotiated
purchase and .only 311 by condemnation. dCal. Dep't of Public Works, Division
of Highways, Annual Right of Way Report {1965).

In the state as a whole, for all condemnors, once the proceedings have
reached the stage of filing for eminent domain in Superior Court, the per-
centage of settlements drops. For instance, in 1966-67, there were 9,350
filings throughout the state. OF these, about half (4,564) were disposed
of by settlement or otherwise vrior to +rial. Ancther 1,226 were uncon-
tested at trial, and some 2,591 were pending at the close of the year. Thus,
of the 9,350 proceedings filed in 1966-67, 669 were actually disposed of by
contested trial. These figures were ltaken from Judicial Council of Califor-
riia, Annual Report of the Administrative Office of the California Courts 179,
Table 16 {(1969).
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7.

78.

79.

81.

82.

83.

8h.

85,

This can occur, far example, if the landowner degires the land to remain open
space or park area or if he retains adjacent property that will be enhanced

by the public use.
As amended June 24, 1969.
Int. Rev. Code of 1954, § 1033(a).

Rev. R. 63-221, 1963-2 Cum. Bull. 332-333, modifying Rev. R. 58-557. For
the history of this provision, see 3 J. Mertens, The Law of Federal Income

Taxation § 20.170 (Zimet & Welss rev. 1965).

gg. Cal, Govt. Code § 50307 (WESt 1966), making nonwaivable the coption of a
tenant of cerfain local entities to purchase or lease the property when avail-
able:

It is against public policy to permit a person to walve the benefit
of any provision of this article. . . . A person may waive a right
accruing onder Section 50305 with respect to unimproved real prop-
erty or with respect to any parcel of real property if the parcel is
sold or leased by the local agency to the State or io & county, city,
district, or political subdivision.

For the substance of the lease or purchase copticoh granted by Section 50305,

see note 94 infra.
Barclay v. Howell's Lesses, 10 U,S, (6 Peters) 202, 213-214 {1832).
3 Nichols § 9.36{1].

See Taylor, The Right to Take--The Right to Take the Fse or Any Lesser

Interest, 1 Pacific L.J. 555, 573 (1970).

See, e,g., Cal. Code Civ. Proc. § 1239 (West 1955}, giving condemnors broad

authority to take a fee simple. The interesting evolution of this statute
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is traced in Taylor, The Right to Take--The Bight to Take the Fee or Any

Lesger Interest, 1 Pacific L.J. 555, 562-569 (1970).

86, The courts have generally held that, where the condemnziion vests a fee inter-
egt, the fee is absolute and Litle cdees not revert to the former owner when

the land is not used or ceases to be used for the purpose for which il was

condemned. See 26 Am. Jur.2d Eminent Damain § 147:
[Wihere land has been acquired Tor the public use in fee zimple abso-
lute by the exercise of the power of eminent domain, the former owners
retain no rights in the land, and thz public use may be abandoned or
the land may be devoted to a different use without any impairment of
the estate acquired or any revers=ion to the former owners. If a con-
demnation proceeding pasgey the fee to the land condemned, there is,
of course, no interest left in the originsl owner and, therefore, nec
rzverter on nonuser or the cessaticn of the public use. [Footnotes
omitted. ]

See also the cases cited in 30 C.J.3. Eminent Domain § L60 and 2 J. Lewis,
Eminent Domain § 861 at 1500 (3d ed. 1909). Nichols cites cases from 23
Jurisdictions for the propositicrn that:
[When] a fee simple fres from any easements or conditions is acquired,
either by purchase or by the exercise of the power of eminent domain,
if the use for which tha 1land was brought or condemned is lawfully dis-
continued or abardoned, there is no reversion, and the corporation
holding the land may leave it idle, or deveote it to a different use,
or sell it in the same manner and to the same extent as an ordinary
private owner.
3 Hichols § 9.36[4] {foatnotes cmitted).
The California cases include Ric Vista Qas Ass'n v. State, 188 cal. App.2d
555, 10 Cal. Rptr. 559 (1951); Newport v. City of Los Angeles, 184 Cal.
App.2d 229, 7 Cal. Bptr. W97 (1980); Arechige v. Housing Authority, 159
Cal. App.2d 657, 324 P.2d 973 {1958). In Arechiza, for example, plaintiffs
filed a suit to set aside the condemnation judgment contending that they
were entitled to the return of the property in guestion because the public
project had since been sbardonad. The court held that this attempt to modi~

fy the title taken by coandemnation on the basis of subsequent events must

fail,
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[Wlhere the condemnation vests a fee, the general rule is that the
property does not revert to its former owner when it ceases to be used
for the purpose for which it was condemned. . . . [Citing numercus cases
fram other jurisdictions. ]
When the judgment in the condemnation case became final plaintiffs
were divested of all interest in the property regardless of the purpose
for which the property might later he used.
159 Cal. App.2d at 659-66C, 32L P.22 at 974-975,

At least one Jurisdiction, however, has gone well beyond the common
law and required a reversion where the condemnor abandons property taken in
fee simple:

[Wlhenever [a condemnor changss location], the title to lands, or to

the interest or estabe therein, condemned for the former location

shall revert to the original owner, his heirs or assigns.
Va. Code of 1919 (Eminent Domain), Ck. 176, § 4379.
The courts construed this statute narrowly to require that the condemnor
affected be a private company (8chool Board v. Buford, 140 Va. 173, 124 S.E.
286 {1924)) and that the corporation not merely discontinue use, but actually
"move" from the properiy (Matthews v. Codd, 150 Va. 166, 142 S.E, 383 (1928)).
But see Lake v. Isley, 13 Va. Law Reg. 600, stating broadly that, when a
public service ceorporation acquires property in fee simple for a public use
under its right of eminent domain and afterwards abandons the property, the
corporation may not dispose of fthe property which reverts to the former owner

from whom it was taken.

The statute was repealed in 1962,

87, Such & fee reveris to the grantor if the public use is discontinued or aban-

doned. See 3 Nichols § 9.36[2] and the cases cited therein.

88, See note 85 supra.
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83. One approach to securing the rights of the former ownsr without having the
property revert is to grant any profit made by the condemncr on the property
to the former owner. The merits of such a plan are fairly obvious. It al-
lows the condemnor to tak=2, use, and dispose of the property freely; it pra-
vents the total loss of the condemnor's investment that is inherent in a re-
versionary or easament schemz; it gives addsd assurance that there will be no
profit motive involved in a condemnor’s acquizition policies; and it directly
shifts any increment on the property fram the public te the individual who
wouald have b=en able to capitalize on his investment but for the intrusion
of the public entity.

This plan is defective, however, in at least one significant aspect.
Part of the strength of a former owner's claim to land taken from him is
emotional, resting on the uniqueness of real property; but the profit-
sharing plan does not return the land to its former owner. For this reason,
such a plan is not wholly adequate for purposes of the owner's right to re-
turn., It deoes, however, present an alternative remedy should the right to

return itself for some resscn fail. BSee the text following note 166 infra.

90. Staff Memorandum to the Assembly Comz. on Local Gov't (Nov. 26, 1969) for 1969
Open Space Hearings.

91. 8e=, e.g., Nat'l Research Council, Highway Research Board, Special Report 27:
Acquisition of Larnd for Future Highway Use at xiii (1957): "Proper safeguards
such as . . . possible priority of repurchase by the former owner should re-

caive abtention."

92, 1In the seven years fram 1963 to 1969, for cxample, at least ten bills to this
effect were introduced:
1963-~Assembly Bills 343, 2299
196k--none (budget session)

1965-~Assembly Bills 2882, 3317
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1966~-~none {budget session}
1967--Assembly Bill 2570

1968~ -Assembly Bills 1719, 2087
1969--Assembly Bills 1365, 1570, 191k

These bills will be discussed in some detail below with regard to certain
specific problems.
A typical bill would have added Section 1267 to the Code of Civil Pro-

cadure to read:

1267. Notwithstanding any other provision tc the contrary, in
any case in which the Stats, a county, city and county, city, district
or other public entity or peblic utility or any other organization or
entity with the power of eminent damain nas acquired property by emi-
nent domain and subseguently such property is not needed for the pur-
poses for which it was acquired and thereafter proposes to sell such
property or to use it for a purpose other than that for which it was
acquired, it must first offer such property for sale to the person or
persons or owners from whom the property was acquired at a price equel
to the smount of the condemnation award. This section applies to prop-
erty acquired bafore or after the effective date of this section.

This language is taken from Assembly Bill 2299 (1963 Reg. Sess.), as intro-

duced by Assemblymen Britschgi and Pattee, before amendment.

93. With one exception: Assembly Bill 2570 {1967 Reg. Sess.), as introduced by
Asgemblyman Meyers, made provision for resale to the original owner in Sec-
tion 118,59 to be added to the Streets and Hichways Code:

118.5. No parcel of property scquired by eminent domain for the
purposes specified in Section 104 of this code which in its entirety
is found to be no longer necessary for such purposes shall be subject
to public sale within five years of the date of its acquisition if it
is in the same condition as it was at the time of acquisition, unless
it has been offered in advance to the former owner at a price egual to
the price paid to such owner by the state plus an amount equal to the
tagxes which would have been paid by such owner had the property not
been acquired by the state. Upoh completion of such sale o the for-
mer owner the department shall transmit to the county auditor of the
county in which the property is located that portion of the price
which represents taxes which would have been paid had the property
remained in private gwnership.

When such land is sold to a person other than the former owner, a
recital in the deed to the effect that the provisions of this section
have been complied with shall be deemed prima facie evidence that such
is the case, and conclusive evidence thereof in favor of a bona fide
purchaser or encumbrancer for value.
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This bill was amended four times and was =sventually =snacted without provi-
sion for resale to the original owner (Cal. Stats. 1967, Ch. 1723, § 1):

118.5. Mo parcel of praperty acquired by =minent domain for the
purposes specified in Szction 104 of this code which in its entirety
is found to be no longer neceesary for such purposes shall be subject
to public sale, unle<s an amount equal to the taxes which would have
beer paid by the owner had the proveriy not been acquired by the state
is transmitted by the depariment to the county avditor of the county
in which the properiy is loecated. The anount of any payments made pur-
suant to Section 10L.1C with respect to the property shall be deducted
from the amount required to be transmitted pursuant to this section.

The purposes referred to in Sireets and Highways Code Section 104 (West 1969)
include rights of way, gquarries, offices, shops, yards, parks, drainage, and

view.

Government Code Section 50305, for example, provides that, in a few extremely

limited cases {local entity owning 50% of the land within another local agency),
a local agency in selling or leasing its property must first
give any person who has occupied or used that property or a portion of
it as a lawful tenant of the loecal agency for not less than twenty-
four months during the thirty-8ix months next preceding the sale or
lease, an opportunity to buy or leage the property at a reasonable
price or rental, within a reasonable time after written notice to
him . . .
Cal. Govt, Code § 50305 (West Supp., 1971).
Such a right does not, however, extend to an employee of the local entity. Id.
Business and Professiors Ceode Section 11525.2 provides that, 1f & city
ar county nas required dedication of land by 2 subdivider for a schoeol district
and
If the land is not used by the school district, as a2 school site, with-
in 10 years afier dedication, the subdivider shall have the option to
repurchase the property from the district for the amount paild therefor.
Cal. Bus. & Prof. Code § 11525.2 (West Supp. i97TLl}).

The section furthner provides for recordation of the subdivider's interest.

See the discussion, infra at notes 1L5-153.
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In 1961, California enacied a ratrzr limited statute which provided:

If any land is acquired by the 223 District Agricultural Association
by eminent domain for use as a site for a facility authorized to be
canstructed pursuant to Section 86.4, the land shall not be used for
any other purpoze. If, after the acquisition of such land by eminent
domain for such purpose, the land ig not used for such purposs, the
association shall dispose of such land. TIn sueh disposition, the
assoclation shall first, for a 30-dazy period, offer such land to the
original owner thereef at the price paid for such lard by the assccis-
tion.

Former Cal. Acri. Code § 86.5, enacted by Cal. Stats. 1961, Ch. 21, § 2.

The provision was transferred substantially unchangsd to Seaction L15k of the
California Aecricultural Code {Cal. Stats. 1967, Ch. 15). The authorized pur-
poses referrad to in the statubte are stadiums, arenas, pavilions, and other
similar public buildings. The statute was repealed (Cal. Stats. 1963, Ch. 46,

§ ).

95, 26 Pa. Stat. Ann. § 1-410 {Purdon Supp. 197C). The comment to this section
states:

Under existing law if the condemnor condemns a fee and then abandons
the purpose for which the property was condemned, the condemnee has
no reversionary interest in the property. Starkey v. Philadelphia,
397 Pa. 512 (1959). This section continues and clarifies existing

law in this regard but goes further and sets feorth exactly what alter-
natives are avallable to the condemnor if the original purpose of con-~
demnation is abandoned. The property must be offered to the condemnee
under the conditions spscified and only if the condemnse then refuses
to repurcnase the property can the condemnor otherwise dispose of it.

This section is not intended to restrict a Redevelopment Authority
from amending a Redevelopment or Urbar Renewal Plan after an area has
heen acquired, nor to restrict a Redevelopment Authority from selecting
alternative redeveleopers, all of which actions arse done with councilmanic
approval, See Urban Radevelopment Law, 1945, May 24, P.L. 991, as
amended (35 PS 1701 et seq.).
The notice preocedures referred to in this section are basically those of service
of complaint and surmons with alternative methods of certified end registered
mail, or posting and publication, if necessary. 26 Pa. Stat. Ann. § 1-805(b)

(Purdon Supp. 1970).
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Helstad, for example, adopts the substance of this statute with slight
drafting modifications. Jee 0. Helstad, A Survey and Critique of Highway
Cordemnation Law and Litigation in the United States 259 (1966}.

The American Bar Associstion Committee on Condemnation Law has proposed
a Model Eminent Domain Cede that contains a section identical fo the Penn-
sylvania statute. 8ee Draft of Mzdel FEminent Domain Code § 3134, printed
in 2 Real Property, Preobate and Trust Journal 365 (1967). 1In addition, the
Mogdel Code includes the following subdivision:
If the condemnee shall clair that the condemnor has, in fact, aban-
doned the project, the burden of proof shall be on the condemnor to
disprove intention to abandon when there has been long coptinued non-
user. [Id., § 313B.]
The Vermont Lzgislative Council's Commitiee to Study Condemnation
tatutes recently submitted a report and draft legislation which includes
a similar though limited provision:
§ 5678. ABANDONMENT OF PROJECT
{a)} When a project for which property has been taken in fee sim-
ple under this chapter is abandoned, or is altered in such a way that
the condemnor finds the property is no longer needed for purposes of
the project, the condemnor may dispose of the property by sale or
otherwise, Howewver, if the property has not been improved, 1t shall
not be disposed of within ons year from the date of taking unless it
is Tirst offered to the condemnees, his heirs or assigns at the same
price at whick it was acquired. The offer shall be made in writing and
sent by certified mail to the condemnee at hig last known address. IT
the gffer is not accepted irn writing by the condemne=, his heirs or
gssigns within thirty days after the offer is mailed, the condemnor
shall be free to disposz of the property as he sees fit.

Vt. Legislative Council, Report of the Comrittee to Study Condemnation Statutes
(Proposal No. 29}(1969).

"Project,” for purposes of this statute, means "all improvements or
facilities which, corsidered together with existing improvements of a like

kind or nature, are necessary to the accomplishment of a public use."

Proposed § 5642(8). This somewhat nebulous definition is explicated in
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the Committee's report: The statuite contemplates that every condemnation shall
shall occur in connection with socme project which the condemnor may define,
Vt. Legislative Council, Report of the Committes to Study Condemnation Stat-
vtes (Proposal Wo. 20) at 3-5 {1969).

The Vermont proposals of course recognize the parallel provision that,
when the condemnor ceases to put a less-than-fee interest to a public use,
the interest reverts to the owner of the underlying fee. 3Subdivision (b)
of Section 5678 provides:

(b} When an easement or other interest less than fee simpls has
been taken under this chapter, or under any other law repealed or
superseded by this chapter, and the condemnor finds such interest is
ne longer needed due to abandomment or alteration of the project, the
condemnor shall file in the land records of the town or city in which
the property lies a certificate setting forth that the use of the egse-
ment or other intersst has besn discontinued. On the filing of such a
certificate, such easement or interest shall revert to the person who
holds the reversionary rights to such interest. It shall be presumed,
in the absence of evidence establishing otherwise, that the reversionary
rights belong to the owner of the property which adjoins such esasement
or interest, or through whick the same passes; in the case of an ease-
ment for highway purposes which lies between property of different
owners, it shall be presumed that such owners are entitled to equal
portions thereof, in the absence of evidence establishing otherwise.

The New York Commission on Eminent Demain, at its November 1970 hear-
ings, received arn informal propesal, which it summarized as follows:

If the condemnor asbandons a project after it has acquired title,
the former owners shall have the right to reacquire the propsrty at
a price egual to the award they have raceived fram the condemnor, to-

zether with the interest thereon from the date of condemnor's payment.
N.Y. State Comm’n on Eminent Domain, Interim Report 31 {Feb. 1, 1971).

Apparently, no action has as yet been taken on this proposal.

97. The Expropriations Act, 1968-69, § h3:

Where lands that have been expropriated and are in the possession of
the expropriating authority, ars found by the expropriating authority
to be no longer required for its nurposes, the expropriating authority
shall not, without the approval of the approving authority, disposs of
the lands without giving the owners from whom the land was taken the
first chance teo repurchase the lands on the terms of the best offer re-
ceived by the expropriating anthority.
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Ontario did not give actuasl property righis of a residual nature to former
owners of ccondemnad land; this was due to "practical"” considerations which
requirad that consent of ths "apnroving authority” be obtained before sale
of surplus land. This would place in the proper authority "full responsi-
bility for the decision concerning the future of the expropriated land,
having regard to the just claims of former owners." 3 Ontario Royal Com-

mission Inguiry Into Civil Rights, Report Number One, at 1075-1076 (1968}.

98. Land Clauses Consolidation Act of 1845, © & 9 Viet., c. 18, §§ 127-132, The
English statute, however, does not apply to cases where the lands cease to
be required because of partial or total abandomment of the undertaking, but
only to the case of lands itaken in excess of original ccentoemplated needs.

10 Halsbury, Laws of England Compulsory Acguisition of Land and Compensa-

tion 223 (Simonds ed. 1955). The relevant section, granting preemptive
rishts of repurchase, 1is Section 129:

Before the promoters of the undertaking dispose of any such super-
fluous lands they shall, unless such lands be situate within a town,
or be lands built upon or used for building purposes, first offer to
sell the same to the person then entitled to the lands (if any) from
which the same were originally severed; or if such person refuse to
purchase the same, or cannot after diligent inquiry be found, then
the like offer shall be made %o fthe person or to the several persons
whose lands shall immediately adjoln the lands so propossd to be sold,
such persons being capable of entering into a contract for the pur-
chase of such lands; and where mors than one such person shall be
entitled to such right of pre-emption such offer ghall be made to
such persons in succession, one after another, in such order as the
prazoters of the undertaking shall think fit.

The excess 1land taken must be offered by the condemnor within ten years
after the authorized completior date of the project (§ 127), and the offeree
has six weeks within which to exercise his preemptive rights (§ 129). Dif-
ferences between the offeror and offeree are to be setiled by arbitration

(§ 130).
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39. In England, whers the faormer owner's preemptive rignts are subject to alter-
nate public uses by the condemnor, the provision is "of little practical im-
portance in modern times when wide powers of sale, exchange or appropriation
for other purposes of lands acquired, but not required for the purposes for
which they were acquired, are given to most bodies having powers of cempul-

sory purchase." 10 Halsbury, Laws of England Compulsory Acguisition of Land

and Compensation 223 (Simonds ed. 1955),

The Pennsylvania statute, on the other hand, provides the former owner
his repurchase right if the condemnor takes the fee and subsequently "aban-
dons the purpose for whick the property has been condemned.” Although there
are no cases construing this language, one commentator states:

It also seems clear that the condemnor, within the three year period,

must apply the condemned land only to the particular purpose for which

it was originally condemned. This will probably mean the purpose as

designated in the declaration of taking pursuant to § 402{b)}{4).

E. L. Snitzer, Pennsylvania Eminent Demain 17 (19 ). Consequently, there
is more likelihood of cases arising under the Pennsylvania law than under
the British law. However, in the six years since enactment of the Pennsyl-
vania statute, experience has been sparse. The reasons appear to be that
ohe major condemnor in the state, the General State Authority, purchased
rather than condemned most proverty that was subsequently sbandoned. The
other department having extensive use of condemnation is the Department of
Transportation. "That department's experience has also been minimal in ap-
plying Section 410, since property acquisitiorn by condemnation usually occurs
at a time when completion of the highway is & certainty.” Letter to Califor-

nia law Revision Commission From M. Madar, Acting General Counsel, Legal Divie-

sion, General State Authority of Pennsylvania (July 20, 1970).
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100. Such an approach was taken by the Oriario investigation of 2 possible re-

purchase right:

Where title to land may be affected caution must be exercised
in conferring new rights. There are many factors to be considered
in giving to previous owners statutory rights concerning land which
is no longer required by the expropriating autharity.

3 Ontario Roval Commission Inguiry Inteo Civil Rights, Report Number One,
at 1075 (1968). The Commission proceeds to investigate only three spe-
cific factors, however:
(1) The length of time which has =lapsed sinee the expropriation;
(2) The difficulty of locating the former owner or his heir, as

the case may be; and (3) The enhancement of the value of the svr-
plus land by reason of work performed by the expropriating authority.

10l. A Californias legislative stuay of acquisitibﬁ of open space lands asked the
question, "If abandoned, should the land be first offered to the previous
owner at a specified price formula?" Staff Memorandum to the Assembly Comm.
on Local Gov't at & {(Nov. 6, 1969) for 1969 Open Space Hearings. The answer
recommended was no: "Cities and counties should not be restricted to offer{ing]
abandoned open space land to the previcus owner at a specified price.” Id.
at 7. This recommendation was in accord with a majority of the comment
received by the legislative committee; however, comment was far from unani-
mous. One correspondent contended that the landowner foreed to sell should
heve an opportunity to reacquire the property "on a fair basis." Statement
by Cal. Farm Bureau Federation before 196G Open Space Hearings. Another
thought that the original owner should have the first right to repurchase the
property "at a specified price formula." Statement of Cal. Cattlemen's Ass'n

before 1969 Open Space Hearings.

1C2. This factor was one which ied the staff of the Assembly Committee on Local

Government to conclude that there should be no repurchase right; "A
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price Tormula further restricts c¢itiss and counties from the selling of the
land at the best price by specifying a formula that supposedly predetermines

a market value.” IRd. at b.

103. See, a.g., Kanner, When Is "Property” Not "Property Itself”: A Critical

Examination of the Bases of Denial of Compensation for Loss of Goodwill

in Eminent Damain, & Cal. Western L. Rev. 57 (1969).

104. See note 60 supra. This problem could, of course, better be solved by
direct allowance of compensation rather than by the haphazard allowance
of profit in case of disposal. Moreover, in same cases, the owner may
he better off after the taking than before. Por example, he may be paid
an amournt substantlally in excess of the value of his former home in or-

der to acquire replacemsnt housing. See Cal. Govt. Code § 7263. {West Supp.
1971).
105. See the discussion at notes 60 & &3 supra.

106. This is the case if price is to be set by an appraisal. However, there is
slight economic benefit, in theory, to a right of first refusal in case of
public auction setting the price. For, assuming that a person need bid
only one penny more than fair merket wvalue in order to purchase the prop-
erty, & right of first refusal would save him one penny. On a more prac-
tical level, the dynemics of public auction are such that the more in-
terested bidders there are, the higher the going price will be, regardless
of any abstract "fair market value.” A right of refusal would thus have
the effect of removing the former owner from the bidding and would perhaps
assvre him of a better price than he would otherwise get if forced to bhid
for the preoperty in open awnction.

For a discussion of the methods of valuation, see the text immediately

below.
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107. Bee the text, supra at 9-10.

108. 3 ontario Royal Commission Inquiry Into Civil Rights, Report Number One,

at 1076 {(1968),

109. Thne Ontario Royal Commission & lso stated:
Fixed rules cannot be laid down regpecting the price ai which super-
fluous lands should be sold, As each case arises, the approving
authority, or the Minister or municipality (who are their own respec-
tive approving authorities), as the case may be, should consider all
the relevant facts when consenting to a sales or selling expropriated

land at a particular price. The owner shculd have a right to be
heard and make his claim. [Id.]

110. Ontario, Canada, The Expropriations Act of 1968-69, § b3.
111. Land Clauses Consolidation Act of 1845, 8 & 9 Viet., c. 18, § 130.

112. Included are the former California Agricultural Code provision (sze note 9k
supra), the Pennsylvania statute, the Helstad and A.B.A. proposals, and
California Assembly Bills 1365 {1969 Reg. Sess.), 2087 {1968 Regy. Sess.),

3317 (1965 Reg. Sess.)}, and 2299 (1963 Reg. Sess.-~before 10 years).
113. Language taken from the Vermont proposal, draft § 567%(a)({emphasis added).
114, Assembly Bill 2882 (1965 Reg. Sess.).

115. 26 Pa. Stat. Ann. § 1-410 (Purdon Supp. 1970){emphasis added); see also

Helstad proposal § 216(2) and A,B.A. Model Code § 3134.

116. 8See generally Cal. Code Civ. Proc. § 1238 (West Supp. 1971).

117. There is some question whether nonstaff appraisers are actually "independent”
in the sense of "impartial." The condemnor would have the ability to choose

appraisers with known "comservative" or known "liberal" valuation tendencies.
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Short of adopting a complex valuation system of the types proposed for

determiring market valus, this problem appears inscluble.

118. ¢€al. Assembly Bills 1719 (1968 Ree. Sess.) and 1570 {1969 Reg. Sess.), for

example, provided the right of repurchase only for a parcel "which in its

entirety 1s found to be no loneger necessary for public use . "

[} . .

119. The two bills were limited in application. Assembly Bill 1914 (1969 Reg.

Sess.), while extending to all condemnors, provided merely for notifica-

tion of the former owner. Assembly Bill 2087 (1968 Reg. Sess.)(as amended

June 27, 1968) is limited to takings in eminent dommin by the governing

board of any school district.

120. One way to determine present market value is appraisal by mutual agreement.

Assembly Bill 2087 (1968 Reg. Sess.) provides:

Where a part of a percel is offered in advance toc a former owner,
the price shall be determined by an appraisal made pursuant to

mutual sgreement of the governing board of the district and the
former owner .

Angther method is appraisal made by the appraiser of condemnor's or

condemnee®s choice.

121. Assembly Bill 2087 (1968 Reg. Sess.) provides that property must be offered

to the former owner "at a price equal to the price, including any severance

damage=s, paid to such owner by the condemnor ,

. . ." {as amendsd July 15,
1968) .

122. (¢alifornia Code of Civil Procedure Section 1248 provides that the trier of

fact must ascertain and assess individually the value of the property
taken (§ 1248(1)), severance damages to the remainder (§ 12h8(2)), end

set-off due to special benefits to the remainder (§ 1248(3)}. Cal. Code

Civ. Proc. § 1248 (West Supp. 1971).

-39~




123, Since the time of acquisition, the condemnor has changed its plans, and the
property being returned is no longer needed. In scme cases, this will mean
the improwvement from which the benefits were to come may naver have been
completed and therzfeore there are no benefits. In any svent, the former
owner 1is merely being returned to the position of neighboring landowners
who have not had to pay for any benefits their property may have received
as a conseguence of the condemnor's activities, and it seems unnecessary
and unfair to make the repurchasing owner so pay by including in the re-

purchase price severance damages previously offset against benefits.

124. See, e.g., Assembly Bill 1365 (1969 Reg. Sess., as amendad August 1, 1969):
The property 1s fto

be offered first to the owner from whom it was acquired or his heirs
or devisses at a price equal to the Tollowing amount:

{a) The original price paid by the city or city and county.

* ¥* * * *

(¢) Plus reasonsble interest on the original purchase price, as
determined by the legislative bhody of the city or city ard ccunty.

S=e also proposal in New York, State Commission on Eminent Domain, Interim
Report {Feb. 1, 1971) at 31: repurchase price to be acquisition price "to-

gether wich interest therzon from the date of condemnor's payment.™

125. Cal. Const., Art. XYII, § 1 (West 195h): property "such as may belong to this
State, or toc any county, city and county, or municipal corporation within

11

this State shall be exsmpt from taxation . . . .

126. For a description of the demise of Assembly Bill 2570 (1967 Reg. Sess.),

see note 93 supra.
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127. Assembly Bills 1570 and 1365 {1969 RBeg. Sess.), 2087 and 1719 (1968 Reg.
Sess.), and 2882 (1965 Reg. Sess.) all provide basically that the
property shell be
offered in advance to the former owner from whom it was acquired at
a price equal to the price paid to such owner by the condemnor plus
an amount equel to the texes which would have been paid by such owner
had the property not been acquired by the condemnor.
One exeeption to the general rule that a bill requiring resale at acguisi-
tion price also adds back taxes is Assembly Bill 3317 (1965 Reg. Sess.)
which provides simply that the property "shall be transferred back to the

person from whom it was iaken for a price equal to the amount of the con-

demnation award, if such a person requests such a transfer."

128, California Agricultural Code Section 415k (West 1968)(repealed Cal. Stats.
1968, Ch. 46, § 4) provided that, if land is acquired for a specified pur=-
pose, it shall not be used for any other purpose; that the condemnor must
dispose of the land if not used for the specified purpose; and that the
land must first be offered to the original owner. Assembly Bill 343 {1963

Reg. Sess.) likewise contained no time limitation.

129. The Vermont draft Section 5678(a) provides that property taken '"shall not
be disposed of within one year from the date of taking unless it is first

offered te the condemnee . . . "

130. The British Land Clauses Consolidation Act of 1845, Section 127, specifies
that superfluous property must be disposed ¢f by the condemnor within 10
years of the time authorized for completion of the project, being first
offered to the former owner,

California Assembly Bill 1365 (1969 Reg. Sess.), relating to the

acquisition of property for open space purpeses, provided, as amended
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August 1, 1969, that “"property so acquired and dedicated, shall, if it is
to be gold within a period of 10 years after the acquisition thereof, be
offered first to the owner frem whom it was acquired . . . ."

California Assembly Bill 2299 (1963 Reg. Sess., as amended) contained
an interesting variation of the 10-year period with a dual theme. It pro-
vided for resale of property to the owner at a price equal to the amount
of the condemnation award if resale occurred within 10 years of acquisition.
However:

£ suck property was acquired by eminent domain more than 10 years
prior to the date the acquiring entity proposes to sell it or use

it for purposes other than that for which it was acquired, the en-~

tity must first offer the property for sale to the person or per-

sons or owners Trom whom the property was acquired at & prics egual

to its fair market value.

In essence, then, the bill creates a repurchase right with a ¥0-year
limitation, plus a diluted repurchase option for longer periods of time,

presumably indefinitely. For a similar system, see Assembly Bill 1365

(1969 Reg. Sess.}.

131, See 26 Pa, Stat. Ann. § 1-410 {Purdon Supp. 1970}: "[the property may not
be disposed of ] within three years after condemnation without first being
offered to the condemnee.” Helsted's Condemnation Procedure Act § 216(2)

and A,B. A, Model Eminent Domain Code § 313A contain identical provisions.

132, California bills which specify a five-year period after acquisition for the
property to be offered first to the former owner before resale are: As-
sembly Bills 1570 (1969 Reg. Sess.), 2087 and 1719 (1968 Reg. Sess.),

2570 (1967 Reg. Sess.), and 2882 and 3317 (1965 Reg. Sess.).
133. For a discussion of the future use period, ses the text at notes 39-41 suprs.
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133a. A requirement that the property actually be devoted to the public use for
which it was scquired within the limitation peried or offered to the for-
mer owner for repurchase would require many =xceptions {see discussion at
notes 6U-7h supra) and would unduly limit the flexibility of the public

entity to put property to temporary or alternate public uses.

134. Most proposals refer simply to the right of the "condemnee" or the "person
from whom the preoperty was taken" without further explanation, See, e.g.,

26 Pa. Stat. Ann. § 1-410 (Purdon Supp. 1970).
135. For a discussion of procedures, see 2 Nichols § 5.2[2].

136. The mechanics of a recording scheme are discussed below. See the text ace

compnaying notes 149«153 infra,
137. See, =.g., 2 Nichols § 5.21[1].

138. The Vermont proposal for repurchase, for example, extends to property taken
"in fee simple." Draft Act § 5678(a). Section 5673(b) declares that unneeded
agsements or other interests less than fee simple shall revert to the
holder of reversionary rights. The California bills generally referred
either to "property” or to "parcels" of property acquired by eminent do-
main, without further identification of the type of interest involved.

One bill referred only to "property,” but included by implication the fee
or any lesser interest. Assembly Bill 1365 (1969 Reg. Sess., as amended
May 28, 1969). This implication was subsequently deleted, leaving only
the "fee interest in real property" (as amended Aug, 1, 1969).

Similarly, the Pennsylvania statute applies only to a "fee." See
26 Pa. Stat. Ann. § 1-4%10 {Purdon Supp. 15970). This terminolosy prompted

g lengthy discussion by che commentator whether it was intended to refer
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139,

1ko.

141,

k2.

143,

only to a fee simple or to a so-called base fee, which reverts to the for-
mer owners upon cessatlon of the purposes for which the property was orige-
inally appropriated. E.L. Snitzer, Pennsylvania Eminent Damain 173-174

( J. The commentator's conclusion was that the reference is really
to a fee simple; for, if a defeasible fee were intended, there would be

no purpose in the section since the commen law already provides a rever-
sion,

Land condemned as a base fee reverts to the condemnee upon ces-
sation of the particular unse for which it was originally taken. There
does not asppear to have been any need to provide specially for this
result to land not "substantially improved" within three y=ars after
the condemnation. Hence, it seems clear that this provision is ap-

plicable to land condemned in fee simple.

Id. at 174.

A lessee could well wish to reinstate his lease, however, if he could use
the reinstatement right to convert his windfall to cash at the expense of

the former owner.
Sse Cal. Civil Code §§ 1389.1-1389.4 (West Supp. 1971}).

See discussion following note 58 supra.
Since California is a "lien" rather than & "title" jurisdiction, the
mortgagee and trustee are not legal owners of the property. See California

Real Estate Secured Transactions, Hetland, Real Property SBecurlity Devices

£§ 2.1, 2.6 {Cal. Cont. Ed. Bar 1970).
But see Cal. Code Civ. Proc. § 1248 (West Supp. 1971).

However, this will not be true in all cases. See Cal. Code Civ. Proc.

§ 580b (West Supp. 1971).

A




1hh,

1444,

145,

1454,

1h6.

147,

148,

1ho,

150.

Many large lenders will finance a real property transaction only if they
have & first lien upon the property. Commercial banks and savings banks,
for example, can lend money only on sszcurity of a first lien on real prop-

erty. Cal. Fin. Code §§ 1227, 1k13 (West Supp. 1971).

Challenges will be limited slightly if the repurchase right is not extended
to parcels taken as remnants under authority of excess condemnation. See

discussion at notes 31 & 67 supra.

Jee note 7 supra. Although this disposal scheme applies to state lands only,
a taker for a more necessary public use will almost invariably be the state.

See, e.g., Cal, Code Civ, Proc. § 1240 (West Supp. 1971).
See text accompanying note 140 supra.

A similar right granted to a former owner or lessee by California Govermment
Code Section 50305 is made nonwaivable by Section 50307. BSee Cal. Govt.

Code §§ 50305 (West Supp. 1971}, 50307 {West 1966); note 81 supra.

Van Cure v, Hartford Fire Ins. Co., 435 Pa, 163, 253 4.2d 663 (1969). Plain-
tiff's home had been taken by eminent damain. At the time a fire destroyed
the premises, plaintiff was still living there with the permission of the
condemnor in order to reduce detention damages. Plaintiff filed & claim

egainst her supposed insurer.

L35 Pa. at 172, 253 A.2d at 667.
Cal. Govt. Code § 27288 (Wast 1968).
Cal. Civil Code § 1213 (West 195k}.
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151. Cal. Civil Code § 1213.5 (West Supp. 1971).

152. California Code of Civil Procedure Section 1253 requires the condemnation
order to be recorded. Cal. Code Civ. Proc. § 1253 (West Supp. 1971).
California Businesg and Professions Cede Seetion 11525.2 provides for
recordation of the right of a developer to return of property dedicated for
school purposes:
The school district to which the property is dedicated shall record
g8 certificate wiith the county recorder in the county in which the
property is located. The certificate shall contain the following

informstion:

1. The name and address of the subdivider dsdicating the prop-
erty.

2. A legal description of the real property dedicated.
3, A statement that the subdivider dedicating the property has
an option to repurchase the property if it is not used by the school

district as a school site within 10 years after dedication.

k. Proof of the acceptance of the dedication by the school
distriet and the date of the acceptance.

The certificate shall be recordsd not more than 10 days after
the date of acceptance of the dedication. The subdivider shall have the
right to compel the scheool district to record such certificate, but
until such certificate is recorded, any rights scgquired by any third
party dealing in good faith with the school district shall not be im-
paired or cotherwise affected by the option right of the subdivider.

Cal. Bus. & Prof. Code § 11525.2 (West Supp. 197L).

153. In this way, when the deed is recorded, the repurchase interest is simul-
taneously recorded. If the interest is omitted from the deed, the former
owner ig able to record the repurchase inteprest by separate instrument.
This is also necessary for a transferee of the right to perfect his in-
terest,

To assure that the property owner is treated fairly, the condemmnor
should be obligated to inform him of his repurchase right as early as the

period of negotiation over the property.
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154, See, e.g., Staff Memorandum to the Assembly Comm. on Local Gov't at 7 (Nov. 26,
1969) for 196% Open Space Hearings: “There would also be high administra-
tive costs for keeping track of the owner during the time the land is used

as open space,"

155. At least one California bill suggested simple notice of sale to the former
owner, rather than a repurchase interest:
Whenever a public entity which has acquired property by exercise of
the right of eminent domain determines that such property, or any
part thereof, is no longer necessary for the public use for which
the property was acquired, it shall notify the former owner from
whom such property was acquired.

Assembly Bill 1914 (1969 Reg. Sess.).

156. The Pennsylvanla statute provides, "The condemnee shall be served with
notice of the offer in the same manner as prescribed for the service of
notices in subsection (b} of Section 405 of this act . . . ." 26 Pa, Stat.
Ann. § 1-410 (Purdon Supp. 1970}, Section L405{b) simply provides for ser-

vice in the same manner as a complaint or by certified mail.
157. Vermont Draft § 5673(=a).
158. Cal. Code Civ. Proc. §§ U415.10-415.50 (West Supp. 197L).

159. California Code of Civil Procedure Section 1245 provides that service in
condemnation cases "must be in the form of a summons in civil actions, and

must be served in like manner."” Cal. Code Civ. Proc. § 1245 (West 1955).

160, For example, the British statute, Secticn 128, provides for sale to the.
original owner "unless such person refuse to purchase the same, or cannot
after diligent inguiry be found." Land (lauses Consolidation Act of 1845,

8 & 9 Vict., c. 18, § 1258,

161. Id., § 129.
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161a.

161b.

161c.

162.

162a.

163,

16k,

165.

This could easily occur where the right has been inherited. See the dis-

cussion at note 145a supra.

Minority and incapacity do not generally toll limitations reguirements in

the case of tort claims against public entities. See Cal. Govt. Cocde

§§

See
in

is

The

See

The

of

911.2-911.6 (West Supv. 1971).

the text at notes 161a-161b supra. The case for tolling may be stronger
this situation, for a court action, rather than a purchase arrangement,

required.

A.B.A. Modzl Ccde contains an analogous proposal in Section 313B:
If the condemnee shall claim that the condemnor has, in fact,
abandoned the project, the burden of proef shall be on the condemnor

to disprove intention to abandon when there has been long continued
non-user,

note 61 supra.

Ontario study states flatly, "Failure to follow legislative provisions

this sort should not affect title to the land.” 3 Ontarioc Royal Commis-

gsion Ingquiry Into Civil Rights, Report Number One, at 1076 (1963).

Cal.

Assembly Bill 343 (1963 Reg. Sess., as amended April 19, 1963).

This is the language of Assembly Bills 157C (1969 Reg. Sess.), 1719 (1968

Reg. Sess.), 2570 {1967 Reg. Sess., as introduced), and 2882 (1965 Reaz.

Sess.), Assgembly Bill 2087 uses a similar notion but phrases it same-

what differentlyv:

When such land is sold to a person other than the former owner, and

an actioh cobcerning such land is brought against such person, a8 recital
in the deed to the effect that the provisions of this section have been
complied with shall establish a rebuttable presumption that such pro-
visions have been complied with. Such rebuttable presumption shall
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be one affecting the burden of proof. In the event the action is
against a bong fide purchaser or encumbrancer for value, the recital
shall establish a conclusive presumption that the provisions have
been complied with, [As amended July 22, 1968.]

166. 1Land Clauses Consolidation Act of 1845, 8 & 9 vict., c. 18, § 129.

167. The property apparently reverts without requirement of returning the con-
sideration, just as it doess when a lease expires, if it was taken by emi-
nent domain for a private use, However, there is no apparent authority

on this point.

168. The court in Arechiga v. Housing Authority, 159 Cal. App.2d 657, 324 P.2d

973 (1958), for instance--while commenting on the gemeral absence of a
reversion to the former owner when praoperty ceases to be used for the
purpose for which it was condemned--pointed out, "Any other rule would
mean that there never could be any finality to a judgment in a condemnation
proceeding.” Id. at 660, 324 P.2d at 975.

One comment at the legislative committee hearings on open space gegqui-
sition raised the whole panoply of objections:

At the seme time the government is looking ocut for the interssts of

the public, it should have a free hand in dealing with land already

acquired by sminent dcmain. Once a land owner has received an equita-

ble price in full from the govermment he has no further claim to it.

If he geeksg such claim, this is a matiter for the courts to dscide.

To tie public land to scme future and indefinite obligation to sell

it to a former owner or his heirs would undoubiedly "cloud the title"

and severely limit ithe government's future chance to get the highest
and best use out of the land.

Statement of San DMeso Ccunty Comprehensive Planning Organization before

1969 Open Space Hearings.
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