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#36.11 4/15/71

Menorandum 71-13

Subject: Study 36.41 - Condemnation (Protective Condemnation)

Sumaary

This memorandum discusses so-called protective condemnstion--condemnation
of property for the purpose of protecting or preserving the safety, appearance,
or usefulness of a public work or Ilmprovement. Authority to condemn property
for this use is presently found in Article I, Section 1L-1/2 of the California
Constitution and in various statutory provisions. Absent an express statute,
such authority will be implied from the grant of authority to condemn property
for a particular publie work or improvement. A brief background study is
attached.

The policy gquestions presented are:

(1) 1Is express statutory authority for protective condemnation needed
or desirable and, if so, how should the grant of suthority be phrased?

(2) Should the existing provisions, many of which limit the authority
to condemn property for protective purposes to property within a specified
distance from the publie work or improvement, be retained or repealed?

(3) What, if any, limitations should be imgosed on the right to acquire
property for protective purpcses and to then sell or lease the property sub-
ject to appropriate limitations ca use? What rights, if any, should the former

cwner have to get first chance at the property when it is scld or leased?

Background

"Fxcess condemnation" distinquished. Protective condemnation does not

involve true "excess condemnation.” Excess condemnation involves acquisition
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of an entire parcel where only & portion is to be used for the public work or
improvement. The Commission has determined that excess condemnation should
be permitted only where there is a substantisl probability that the cost of
acqguiring the entire parcel will be substantially equivalent to the cost of
acquiring the part needed fo£ the publie work or improvement. In protective
condemnation, the property acquired is to be used for the publie work or im-
provement .

Site-oriented improvements. Where the property taken is not to be rescld

subject to restrictions, the guestion as to the amount of property needed for
the improvement would rarely, if ever, be presented where the public project

is g site-oriented improvement, such as a school or public building, since the
improvement ordinarily will be planned and designed to occupy the entire parcel
sought to be taken. For example, a public bullding will be designed to cccupy
the entire parcel if the condemnor determines that it wants the entire parcel.
The grounds surrounding the building may be larger or smeller, depending on the
slze of the parcel selected for the project. It would be undesirable to provide
for a court hearing on "necessity" to determine in such a case, for example,
that the planned set-back for the building, or the grounds surrounding the
building, are in excess of what is "necessary” for the building, or that the
space allotted to a school playground is more than is needed. Accordingly, in
the case of a site-oriented improvement, a court review of necessity would
serve no useful purpese and could, in fect, be exceedingly undesirable. No
court hearing is now available in cases where the resolution of necessity is
conclusive.

Engineering-oriented improvements. 1In an engineering-oriented improvement,

such as a freeway cr water distribution canel, the guestion whether more property
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is taken than is needed for protective purposes is more likely to arise because
the boundaries of the public improvement are determined by engineering consid-

erations. People v. lagiss, 223 Cal. App.2d 23, 35 Cal. Rptr. 554 (1963),

illustrates a case of what may be considered protective condemnation for high-
way purposes. (See Exhibit I for the pertinent portions of the opinion in this
case. ) Here, there could he a court review of necessity because fhe boundaries
of the improvement are established by engineering considerations, but it does
not appear desirable to permit such a review any more than in any other case
where property ls being acquired for a public use, The condemnor constructing
the freeway may determine that an entlre parcel of property is needed to pro-
vide for better appearance, better slope, increase in sight distance, and
improved drainage conditions ewven though the proposed freeway could be con-
structed without a portion of the parcel. This is the Lagiss case. If, in
fact, the entire parcel is to be devoted to freeway use, the only guestion is
whether the entire parcel is necessary for that use. The necessity question
ordinarily has not been, and (we believe) should nct be, justieciable. The
teking ordinarily cannot now be defeated on the ground of lack of necessity
since the resolution of necessity ordinarily is conclusive on that issue. We
do not believe that a court determination that the property taken in the lagiss
case was not necessary--and, hence, cculd not be condemned--would have given a
desirable result in that case.

Right to contest taking on ground not to be used for public use. It is

important to note that the fact that the condemnee cannot contest a teking on
the ground of lack of necessity does not mean that he cannot defeat the taking
on the ground that the condemnor is not going to put the property to the public

use for which it is purportedly taken. This defense was not avallable in Lagiss,
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since the court found that the condemnor at the time of trial was actually
using the property for the public purpose for which it was taken. See
Exhibit T for a discussion of the presently applicable law.

Acguisition of fee and sale or lease subject to restrictions. Where

property is needed for protective purposes, there are two means whereby the
condemnor can achieve its cobjective. The condemnor may condemn only the inter-
est needed to secure the needed protection, leaving the property owner with the
remaining interests. This may result in a saving since the condemnor needs
cnly to pay for the interest it takes. At the same time, the owner of the
property may or may not be happy with this type of taking. If he is a farmer,
he may be happy because he can, perhaps, continue to use the land as before.
But, if he is a land developer, he may be unhappy because he now has his money
invested in a tract he cannot develop. Moreover, taking a limited interest
may create practical problems for the condemnor. As pointed out in Taylor's
article on taking the fee or a lesser interest, it may be difficult to describe
the exact type of "easement" or interest to be acquired where less than a fee
is to be acquired, GSubsequent condemnation actions may be needed to enlarge
on the interest originally taken as future events change the situation that
existed at the time of the original taking. Control over permitted uses is
more difficult when only a described interest ig taken because sll)l interests
not taken remsin with the owner. The better method, according to various
groups that have studied this problem, mey be to acquire the fee and then sell

off or lease out an interest that permits 6nly specified uses. E.g., Monterey

County Flood Control & Water Conservation Dist. v. Hughes, 201 Cal. App.2d 197,

213 (1962)}{court notes that "the taking of a flowage easement only as to lands
above the minimum pool would present many problems and difficulties as to

access, sanitation and control and that any possible savings would be more than
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offset by the numerous cperational problems presented."). (A possessory inter-
est of this type is, of course, subject to property taxation.) Some of the
existing protective condemnation statutes expressly authorize sale subject to
protective restrictions.

Rights of former owner. One question presented when the fee is acquired

end some interest is to be sold or leased 1s whether the former owner should
have some type of preferential interest in acquiring the interest to be sold
off or to be leased. None of the existing protective condemnation statutes
give the former owner any preferential rights.

In cases of negotisted purchases, we can assume that, in the usual case,
the acquirer will want to work cut a mutually beneficial arrangement with the
former owner where he will have the right to use the land for the permitted
uses 1f he wishes to have such right. This type of arrangement often would
facilitate a negotiated purchase. Cf. Code Civ. Proc. § 1239.4 {acquisition
of right to prevent hazardous uses of land adjacent to airport authorized,
former owner having an "irrevocable free license to use and occupy such land
for all purposes except the erection or maintenance of structures or the
growth or maintenance of vegetable life sbove a certain prescribed height").
Note, however, that Section 1239.4 was amended in 1961 to permit the condemns-
tion of a fee in lieu of leaving the owner with the irrevocgble free license,
probably a reflection of the problems of controlling uses that may result
when less than the fee is acquired.

The rights of the former owner are considered in a separate study. There
are many complications in granting any rights to the former owner. In many
cases, the former owner will be the one who will bid the highest for the

permitted uses, for he will be the one who can most easily put the property to
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the permitted uses. In cases where this is not true, presumably the former
owner will be fairly compensated by the "just compensation" paid for the

taking of the fee (and severance damage where not all the parcel is taken).

The staff believes that the benefits to the former owner of a preferential
right are outweighed by the procedural and practical problems that would result
if such a right were given him.

When necessity might be subject to court review. Although not recommended

by the staff, the Commission should consider whether s teking for protective

purposes where the condemnor intends to resell the property subject to restrice

tions to protect the safety, utility, and beauty of improvements should be sub-
Ject to & cowrt review on necesgity. The draft statute proposed by the staff
does not include this feature; but, if the Commission decides that a review on
necessity would be desirable in this situwation, a draft of an sppropriate pro-
vision could be prepared for consideration at a future meeting.

Constitutional provision. Article I, Seetion 14-1/2 of the California

Constitution authorizes protective condemnatlion for certain specifiled purposes
and subject to specified footage limitations. At the time this section was
enacted, the law on vhat constituted a public use was in a development stage,
and the section was thought to be necessary to make clear that protectlve con-
demnatlion is a permitted public use. The California courts have, for some time,
held that protective condemnation is permitied absent express authority in the
Constitution. Bee attached research study.

The Constitution Revision Commissicn has recommended that Section lh-l/2
be repealed. BSee Exhibit II attached. This is a sound reccommendation. The
section serves no useful purpose.

Existing protective condemmnation statutes. The existing protective con-

demnation statutes are discussed infra under "Recommendations." By way of
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background, it shouwld be pointed out that some of these statutes merely
implement Article I, Sectlon lh—l/E; others authorize condemnstion without
footage restrictions or with footage restrictions in excess of those prescribed
in Section lh-l/E; some provide expressly for resale subject to restrictions;
others do not mention resale. The existing protective condemnation statutes
are set out in Exhibit TII. We have not searched the variocus uncodified
special district statutes for protective condemnstion statutes; we plan to
make & search of those statutes when we conform them to cur general compre«
hensive statute.

Coercion of waiver of severance damages. The power of protective condemna-

tion does give the condemnor some leverage against the condemnee in partial
takings. For example, in the Lagiss case (Exhibit I), the condemmor indicated
a willingness to design the improvement so as to avoid the need t¢ teke all the
land eventually taken if the owner would waive severance damages. When the
condemnee declined to waive severance damages, the condemnor went ahead with
its plan to taske the entire parcel. This possibility exists in scme cases.
For example, the condemnor may agree to a slight revision in the alignment of
the project to convenience a property owner in retwrn for a settlement. Or
the condemnor may agree to install an underpass in return for a settlement.
The extra cost of the changes is offset by the savings in demages and the
savings realized from not having to try the eminent domain action.

The staff does not believe that the potentisl for coercion that exists
is great enough to justify the problems and procedural difficulties that would
be created if necessity were made justicible, assuming that it would be possible
to describe in statutory language the kinds of cases where the issue of necessity

would be reviewable. The Lagiss case does not disturb us enough to cause us
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to recommend that necessity be made justiciable. As the court points out in
its opinion:

The nub of the inquiry is whether defendant has affirmatively
established bad faith or abuse of discretion in the sense that the
condemnor does not actually intend to use the property as it resolved
to use it. BStated another way, it was proper for defendant to intro-
duce relevant evidence tending to show the "real purpose” of the con-
demnation proceedings, i.e., whether it was plaintiff's "real purpose”
to take part of defendant's property, not for highway purposes, but
for private purposes or for a public purpose not related to the highway
project. Qur attention, then, is directed to ascertaining whether
there is any substantial evidence in the record which will support a
finding that plaintiff does not intend to use the disputed portion for
highway purposes.

Reviewing the evidence, the court found:
The fact that plaintiff was utilizing more land for sight distance than
was needed for highway purposes does not militate sgainst its public use
so long as it was in fact used for sight distance purpeoses. The evidence
ig also clear that the subject highway bhad been completed at the time of
triel, and that the disputed portion was then being utilized for sight
distance, thus contributing to highway safety, and that it was useful to
the highway from the standpoint of drainage, slope and appearance. These
factors of utility are related to the highwey project and are, therefore,
consistent with public use.
We think that the test used by the court provides the condemnee with sufficient
protection. We would be concerned if a rule were adopted that permitted a court
to determine how much sight distance, slope, drainage, and appearsnce is to be
pernitted when a highway is designed. Accordingly, we believe that codification

of the existing law as stated in various cases, including the Lagiss case, is

the best course of action.

Recommendations

Repeal of Section 1&—1/2 of Article I of Constitution. The Constituticn

Revision Commission has recomuended that Section 1&—1/2 be repealed. See
Exhibit II. This is s sound recommendaticn; the section serves no useful pur-
pose and is & potential source of confusion in the law. The Law Revision Com-

mission should join in the recommendaticn that this section be repealed.
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General provisicon for comprehensive statute. The right to take property

for protective purposes will be implied in the absence of a specific statute
where such right is necessary to protect or preserve a public work or improve-

ment. BSee, e.g., Flood Control & Water Conservation Dist. v. Hughes, 201 Cal.

App.2d 197, 20 Cal. Rptr. 252 (1962}("taking incidentel property to carry out
and make effective the principal uses" permitted). Nevertheless, to aveld any
doubt, an express statutory provision should be ineluded in the comprehensive
statute to deal with this problem.

The staff suggests a provisicn modeled after Government Code Sections 190-
193, Streets and Highways Code Section 104.3, and Water Code Section 256. See
Exhibit IV for a draft of a statute section and Comment. We believe that the
language used to deseribe the purpose of protective condemmation {"to protect
or preserve the guality, attractiveness, safety, or usefulness of the public
work or improvement and its environs") is superior to the language used in
the varicus sections wpon which the pew provision is based.

In connecticon with the proposed section, the following questions should be
considered:

{1} What does the phrase "and its environs" add to the section? This
phrase is included 1n the superseded provisions. Deoes it mean that protective
condemnation is available to protect adjacent land from the adverse effects of
the improvement as, for example, to protect adjacent land from flooding or from
noise? Can the condemnor acquire land that would be adversely affected by the
improvement and resell it subject to restrictions that assure that the land will
be used for purposes compatible with the public improvement? For example, does
the section authorize acquisition of residences adjacent to a proposed ailrport
with a view to the assembly of a large tract to be resold for commercial purposes
that will be compatible with the airport use? Should this be authorized by
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{2) The section does not contain any footage limitations. Such limita-
tions operate in an arbitrary way. If limitations are desired, they should be
written with a view to the particular uses. Although it is proposed infra to
repeal some of the specific grants of protective condemnation authority that
contain footage restrictions, the footage restrictions in these specific grants
could be retained if desired. The general provision would be restricted by the
specific statutes in cases where the specific statutes are applicable.

(3) The section does not provide for court review on necessity. The
court can, however, prevent a taking where the purpose is not to use the prop-
erty for protective purposes but instesd the acquisition is for recoupment pur-
poses. If it can be shown, for example, that the acquisition is for recoupment
purposes and that the property 1s not going to be used for protective purposes,
the court can prevent the acquisition on that ground. It would be possible to
provide for a court review on necessity only in cases where the condemnor
intende to resell the property subject to restrictions needed for protective
purposes. The staff does not recommend this, and no such review is permitted
under existing law.

Disposition of existing protective condemnation statutes. The staff sug-

gests the following disposition be made of the protective condemnation statutes
set out in Exhibit III (special district statutes--if any exist--will be con-
sidered later):

(1) Code of Civil Procedure Section 1238{18)(trees along highways)--repeal.
Thisg section is clearly superseded not only by the general protective condemna-
tion authority but also by other statutory provisioms.

(2) Code of Civil Procedure Section 1239.4 (air space or air easement)

--defer consideration until condemnation for airport purposes is considered.
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(3) Govermment Code Sections 190-196 (protective condemnation by the
state, cities and counties for certain purposes)--repeal. The portion of this
statute that authorizes protective condemnation is superseded by the general
section to be included in the comprehensive statute. A statute <could be drafted
to govern disposition of property acguired for protective purposes (a matter
that is covered in Government Code Sections 193-196 which will be repealed) and
such statute could also apply to dispositions of property taken under true
excess condemnation. The decision made when we considered true excess con-
demnation was that the dispositicn procedure should be governed by vwhatever pro-
cedurs applies to the particular public entity when it is dispesing of surplus
property. The staff believes that the same policy should be adopted here.

(4) QGovernment Code Sections TO00-7001 (protective condepmation in con-
nection with specific projects)--retain. This statute has limitations on
financing which should be retained. Retention of the statute will do no harm.
Ultimately, when the particular project has been completed, the sections can
be repealed.

(5) Streets and Highways Code Section 104k.3 (protective condemnation for
projects of Department of Public Works)--repeal. This authority overlaps that
provided in the comprehensive statute provision. If the footage limitations
are to be retained, the section could be revised to retain these limitations.
The section appears to apply only when it is intended to convey cut the prop-
erty acquired subject to use restricticns. Other provisions authorize protec-
tive condemnation without footage limitatlions where there is no intent to
convey out the property acquired subject to use restrictions. E.g., Streets
and Highways Code Sectlon 104{f){trees along highways), (g)(highway drainage},

(h){maintenance of uncbstructed view along highway). See also Streets and
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Highways Code Section 965 (Exhibit III) relating to certain protective condemna-
tions for county highway purposes, a section that should be retalned.

{6) Water Code Section 256 (protective condemnation for Department of
Water Resources projects)--repeal. This section also appears to apply only
when it is intended to convey out the property ascguired subject to use
restrictions. Other sections authorize protective condemmation by the Depart-
ment of Water Resources without footage restrictions. E.g., Water Code Sec-
tion 253(e)(parks sdjoining dams and water facilities), (f)(trees), {g)(drain-

age). Cf. Monterey County Flood Control & Water Conservation Dist. v. Hughes,

201 Cal. App.2d 197, 20 Cal. Rptr. 252 (1962)("excess" 1land could be con-
demed where ite acquisition would benefit a dam and reservolr project by
being of value for flood control purposes, permitting more effective super-
vision by avoiding peolicing and sanitation problems by precluding use adjacent
land by private persons, avoiding "numerous operational problems” as to control
of access, sanitation, and the like, and where the land could be used for
recreational purposes, and the like).

If it is desired to retain the footage limitations, the section could be
revised to retain those limitations.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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BACKOROUND SI‘UD'I = PROTROTIVE OONDEMNATION

EXTRACT

Capron, Exoess Condemnabtion i Californiaw--i Further Expansion of the
’ mgxg to Take, 20 Hastings L. J. ,.1, GER=L91 {1969\

"Pmtecm e ficquz***zﬂns

e

Ca_nluomw adopted th2 protective theory of excess condemnation
when section. 14% wes added to atticle I of the state constitution.
This provision ‘authorizes execess acouisitions of property lying within ‘
200 feet of the closest boundary of memorial grounds, streets, squares
or parkways. The scction furthor 4uthon?e the eondemnor to con-
vey such parcels Lo private persons after resirictions are imposed to
protect the project and preserve “the vicw, appearance, light, air and
usefulness of such public works,”#

Section 143 was adepted in the belef that absent such express
authority excess condemnations for protective purposes would not
constitute a “public use” within the meaning of article T section 14 of
the constitution.®® Decisions in other states at that time had de-
clared protective takings unconstitutional either because the state fol-
iowed the physical “public usage” test of determining public use,
or because the courts were of the opinion that the resale to private
persons constituted a private use.®® Since 1928, however, the federal
and state courts have rejected the physical “public usage” test!7 and
have upheld acquisitions of land which the condemnor planned to re-
tain merely to protect public improvements not located on the parcels
acquired.® Further, federal and state decisions have sustained tak-
ings of private property where the condemnor proposed to resell the
property after imposing restrictions on it to prohibit detrimental uses
on the parcels acquired® Thus, the constitutional arguments for
invalidating protective takings have generally been rejected.®

But while the validity of protective acquisitions is thus assured
under the stringent provisions of section 141, it iz fairly clear that
the general “public use” limitation of section 14 would now support
such excess takings. The ironic result is that the distance limitations

Bs Car, Comst. art, I, § 143,

85 Argument for Proposed Senate Constitutionel Amendment No. 16, 1528
Bavoor Paseenter, eited in Prople ex rel. Department of Pub, Works v. Su-
perior Court, 68 A.C. 206, 212, 435 P.2¢ 342, 346, 65 Cal. Rplr. 347, 346 {1963);
see Note, The Conrstitutionalicy of Exress Condemnation, 46 Corom. L. Rev.
106, 111-12 (1948); Note, The Prokiem of Zieecess Condemnnation, 37 WasH
U.L.Q. 466, 472-73 {1942},

48 E.g, Opinion of the Justices to the Senate, 204 Mass. 616, 91 N.E. 578
{1910) ; Pennsylvania Mut. Life Ins. Co. v. Philadelphia, 242 Pa. 47, B A. 904
(1913): see Comment, Eminent Domain—The Meaning of the Term “Public
Use”.Its Effect on Excess Condemnation, '8 Mencer I. Rav. 274 (1266);
Note, An Expanded Use of Excess Condemnation, 21 U, Prrr. L. Rev. 60, 63
(1959). .

BT Bauer v. Veniura County, 45 Cal. 24 276, 284, 289 P.2d 1, 6 (1055);
Redevelopment Agency v, Hayes, 122 Cal, App. 2d 777, 789-90, 285 P.2d 105,
114, cert. denied, 348 U.S. 897 {1954).

83 E.g., Jnited States v. Zowraan, 287 F.24 768, 770 (7th Cir, 1866); United
States v. 8162 Acres of Land, 334 F.2d 220 (ith Cir. 1964); United States v.
Agee, 322 F.2d 138 (6th Cir. 1553); Monterey County Fluod Control & Water
Conser, Dist. v. Huphes, 201 Csl. App. 2d 167, 20 Cal. Rptr. 252 (1982).

83 United States v. Bowman, 367 F.2d 768, 770 (7th Cir. 19663,

¥ People ex rel. Department of Pub. Works v, Lagiss, 223 Cal. App. 24
23, 35 Cal. Rptr. 554 (1942} {commenting faverably on section 1043 of the
Streets and Highways Code).
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contained in section 14% ms:y be more vestrictive than would have
obtained had the section not been zdopted. California courts, there-
fore, have limited section 14% (o protective acouisitions, refusing to
extend the distance limvitations to remnant, exchange, or other acquisis
tions.®!

" It is also difficult to support an argument that section 14% voids
statutes that authcrize protective acquisitions other than those’
described in section 143, The scetion could hawva this result only
if it were the scle authority for excess condemnations for pro-
tective purposes. Section 143 however, must be regarded as only
a constitutionzal declaration nf specific public uses within the general
“public use” limitation of article I, section 14. Otherwise, section -
1435 would purport to authorize condemnsations for non-public pur-
poses and would thus viclate the fourteenth amendment of the federal
Constitution.

Furthermore, it is difficult to interpret section 14% as an exclu-
sive particularization of uses for which protective acquisitions can be
made, for the section was adopted not to limit but to expand the’
public use concept.”™ As a result, several decisions have indicated
that the distance limitations of section 14% apply only to the uses
specified in that section.?® Mereover, the legislature has since enacted
several protective acquisition statutes which exceed the distance lim-
itations contained in section 14%. For example, Water Code sec-
tion 256 authorizes protective acquisitions of property within 600 feet
of improvements construcied by the Department of Water Resources.
Streets and Highways Code section 104.3 containg distance limitations
substarftially the same as those of section 14%, but authorizes pro-
tective acquisitions for improvements other than those described in
section 14325 While Streets and Highways Code section 104.3 has
received favorable judicial cornment® no repcried decision has de-

21 People ex rel. Department of Puh. Works v, Superior Court, 68 A.C,
206, 430 P.24 342, 656 Cal. Rptr. 342 (1968}; Peopla ex rel. Department of Pub.
Works v. Garden Grove Farms, 231 Cal. App. 24 646, 42 Cal. Rptr. 118 (1965);
Redevelopment Agency v. Haves, 122 Cal. App. 24 777, 266 P.2d 105 (1954).

© 02 See note 85 supra,

3 People ex rel. Department of Pub. Works v. Garden Grove Farms, 231
Cal. App. 2d 666, 671-72, 42 Cal. Rptr. 118, 121-22 (1865); Redevelopment
Agency v. Hayes, 122 Cal. App. &d 777, 810, 266 P.2d4 105, 126 (1054); see
People ex rzl. Department of Pub. Works v. Superior Court, 68 A.C, 20§, 212,
436 P.2d 342, 346, 65 Cal. Rptr. 342, 348 (1263) (holding that section 141 does
not limit condermuation for olher than protective purposes).

®¢ Protective acquisitions for “any state highway or other pubhc work or
improvemsnt consiructed or to e constructed by the department . ... are
authorized by Cat, Streers & H'wavs Cope § 1043,

¥ People ex rel. Department of Pob. Wor’lcs v. Laglss, 223 Cal. App. 2d 23,
35 Cal. Rptr. 554 (1563,
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termined whether this statute is unconstitutional to the extent it ex-
ceeds the limitations of section 14%. It appears, however, that
statutes authorizing protective condemnations in connection with pub-
lic projects other than those described in section 1415 are valid even
if they contain more liberal distance limitaticns than found in section
1434 provided the frus purpose of the condemnation is protective.
If the purpose of a particular acquisition is not protective, the validity
of the acquisition depends on whether the true purpose is a constitu-
tional cne.

In reviswing public use, the court can determine whether the
purpose sought to be served by the acquisition is a public one. If the
cendemnor proposes to impose no restrictions, the purpose could
hardly be proteetive. If it is shown that the acguisition is for recoup-
ment purposes, the court can determine the validity of that acquisition
on the basis of whether recoupment constitutes a public use,
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Dec. 1963] ProrLe EX REL. DEPT, PUB, WES. v. LagIss 29
228 C.A 34 20 35 CalRptr. 5541

Action to condemn rea! property for highway purposes.
Judgment condemning part of property involved, quieting
title to part refused condemnation and awarding eompensa
tion for part taken, reversed with directions.

Holloway Jones, Jack M. Howard, Joseph F. DeMartini,

k Harry C. Miller, Robert E. Reed and Harry 8. Fenton for

lenhﬂ‘ and Appellant.

Harlow P, Rothert, Cushing, Cullinan, Hancock & Rothert,
Tinning & Delap and Robert Eshlemnn for Defendant and
Appellant. '

MOLINARI, J.-—~This is an appeal by both ptrties to this .
litigation from specified portmns of the judgment in an emi-
nent domain proceeding.!

Tha Record

The present appesl grows out of an earlier appeal in the
instant case decided by this court.® In order to properly
place the appeal now before ue in its proper focus it will be
necessary to set out a summary of the facts set forth in the
previous appeal. These facts give us the background of the
ease as follows:

After adoplion by the Californisz Highway Commission of
the reselution of public interest and necessity wyegquired by
Streets and Highways Code section 102, thizs action was
brought to eondemn, for highwsy purposes, a pareel of Jand
in Contra Costa County helonging to defendant.® Defendant
answered, denying that the whole of the parcel was needed

by plaintift for highway or any public purpose. Defendant

1Plaintifl below, tho People of the Stats of Califomia, acting by and
through the Department of Public Works, will hersin be relsrred to by
the doaignation, ' plaintiff.’’ Defendant, Anthony G, Lagiss, will also be
veferred to by his designetion below, nawaly, *‘defendant,’’ The por-
tions of the judgmoent from which mh party lppeah will be hereiaafter
narticulnrly st out.

2Ppaple v. Tagiss, 160 Cal.App2d 28 [324 P.2d 926], bercinafier
referred to as *¢ People v. Lagiss,'? {Decided May 1958. Potition for
hegring denied June 1958.) : '

3Uuder the Sirects and Highways Code the Departmemt of Puhblie
Works, hersinafier rometimen referved to as ‘‘the Pepartmest,'’ sannot
commence prorecdinga in eminent domain unless the California Higbway
Commisaien, hereinafter referred to ns ‘*the Commission,’? first adopta
s resolution declaring that public intercut and mecessity require tha
wtquigition, eonstruetion or ¢ompletion by the state, ncting through the
Department, of the improvement for whish the real property is requirsd.
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30 . PeorLb EX REL. Drrr. Pup. Wks. v, Lueszs [223 C.A.24

further alleged in his answer, as amended, that the Commis-
sign in passiug its resolution acted in bad faith and abused its
diseretion in that it knew or shonld have known that only a
portion of the parcel was needed for any public purpose;
that it is apparent from the face of the complaint that only
the portion between the highway lines shown on the map was
necessary and that there are no plans for or poasible use of
the remainder of said parcel; that the Commission and the
Department had no independent knowledge of the public
necessity in acquiring all of seid parcel und that its aequisi-
tion was for the sole purpose of depriving defendant of com-
penastion justly duae him, also to harass him, as plaintiff well
imew defendant wished to retsin that pertion of the parcel

" not needed for public improvement, snd to coeree defendant

into accepting A sam for the taking suhetantially less than
the fair market value of the land aetuslly needed for the
improvement ; and that plaintiff determined to fake the prop-
erty for the purpose of harassing defendant in that plaintiff
sgbmitted t9 defendant a stipulation in which plaintiff would
acquire only the portion which defendant claimed waa need-
ed for the highway provided defendsnt would waive any
rights to severance damage from the taking of only a portion

of the larger parcel. These affirmative allegations of the

answer were stricken by the conrt on motion. The cause
thereupon proeeeded to trisl by jury, and on the first day of
the trial leave was granted to defendant to file a third
amended answer.- This answer contains no allegations of

- fraud, nbuse of discretion or bad faith or that the entire

pareel was not needed, other than a denial of the allegations
of the compleint. The jury returned a verdiet for plaintiff
wherein it assessed the damages for the taking at $10,000 for
the whole of the parcel sought to be condemaed. On an ap-
peal from the judgment entered pursuant to said verdict, this
court, in People v. Lagiss, reversed the judgment on the basis
that defendant should have been permitted to present the
defense of fraud, bad faith, abuse of discretion and lack of
publie purpoge, The reviewing court alse held that in filing
the third amendad angwer containing no allegations of fraud,
abuse of diseretion or bad faith defendant did not waive his

{§ 102.) The Department, plointi® herein, is the condemning body for
state Mghway purposes. (§102.) T'he Commission s a part of and an
adjunet to the Depariment (§ 70}, and is the quasi - jodicicl body which
detormines the matiors required to be detiared in ssid resclutlon,
{Peepls v. Olsen, 109 CalApp. 588, 530 [208 P. 6451.)
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right to present these defenses in view of the trial comrt's
previous ruliogs rejecting these Jefenses t

On June 16, 1958, the Supreme Court in People v. Che-
valier, 52 Cal2d 299 (340 P.2d 598], held that the question
of "necesmy" is not justiciable and disapproved any lan.
guage in People v. Lagiss and other cases implying a con.
trary rule. (Pp. 305, 307.}% On June 22, 1959, a pretrial
conference was had in the ingtant metion, The pr'etrial order
recites that the issnes of publie nse and necegsity having been
raised, these issues wonld be heard by the court gitting with-
out a jury at some time prior to the hearing on the isine of’
valuation wherein a jury triel was requested. It does not
appear from the record whether Chsvalier waa then called o
the attention of the conrt. When the cause came on for retrial
on January 19, 1950, the trial vourt indieated that the gques-
tiong before it were those of necessity and public use, and
while it appears that counsel for both sides acknowledge that
these isyucs were before the eourt, it slso appesrs thet the
ecunsel for plaintil¥ did, in its opening statement, calli the
attention of the court to the holding in Chevalier to the offect
that the_ guestion of necessity is mot justiciable and that the
sole iasue before the conrt was that of pnblie use. It appenrs,
also, that the trisl court at that time agreed w:th plcmtxﬂ’
statement in this respect, Moreover, in ""PFindings of
Fact and Conclosions of Law’'® which the court made and
signed on August 2, 1960, the trial court recited therein that
the matter came on for trial “‘as to the isane of public nge.”’
The record discloses, however, that evidence.was taken an the

" 4Thes orider of reverss! sa coatained In the opinicn reads *¢Tha
judgment ix revarsed. '’ (P. 37.)

EChovalisr held thet the eondemuing body’s Sxdinge of necossity are
not reviewsble and sannot be affected by allegations that such findings
wore made as the result of fraud, bad faith or abuse of discretion. {P.
307.) This holdlng in predicated upan the provistons of Cods of Civil
Procedure section 1241 end Stretts and Highways Coda section 103
wherein it in provided that the econdemaing body's deierminstion of
necessity *‘shall be conclosive evidenos ** thercof, Chevobisy 33 recognize
and hold, bowever, thut fraud, bad faith and abupe of diserstion may be
shown on the question of ‘‘public usc.’’ The rationnle of Chevalier in
based upon a recognition of the distinetion betweez the guestion of
poblic wae and the question of nocemsity. (P. 308

Tha rute annoonced by Chevalier har been followed in County of San
Mateo v. Bartole, 184 Cal, App.2d. 422 [ Cul.Rptr. 564], and County of
Los Awgeler v, Bariieti, 203 Cal.App.2d 523 [21 CalRptr. 176).

*Thase *F Findings of Fact and Conclusions of Law'' were superiedad
by the “*Fiadings of Fact and Conclurions of Law’’ made and signed
ox April 13, 1961,
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.. wmsne of necessity as wall a3 the izaue of public use, and that
the trial court made fndings of fact on both of these issues.
The trial eourt found: that plaintiff was guilty of bad faith
and abuse of discretion in submitting to and baving the Com-
misgion pass a resolution reciting a need for the whole of the
said parcel when it knew that only a pertion of said pareel
was needed for a public purpose; that plainti®? incladed the

" whols parcel knowing that defendant waunted to use said un-

peeded part; that plaintiff did so to coerce and harass defend.

ant into taking less than the fair market value of the prop- -
erty despite plaintiff's koowing that defendant at all times
mudmmaporﬁmotmﬂpmpertyandattaehe&mh-
stantial valus to i, and despite plaintiff's knowing that ne
pnbheuewumbmdodtobenndao!mddmputadpwhm,
for highway or drainage or other public purpose whatever;
nopuhhcmubemgmldeormmtendedtoh
made of the contasted portion. The court, from said findings,
concluded : that no public use attacked to the sontested por-
tionotddmdnnt’spmperty.mddimtedthatgheum

- proceed t0 trial for the determination of the remaining is-

. waes; and that at the conclugion thereof:defendant was en-
titled to & judgment gquieting title to the said disputed por-
tion together with just compensation for all 10ss sustained.

Thereafter, plaintiff fled a docoment entitled **‘Waiver,*'
inthoemtbdow reaiungthatplamnﬂwudwruuao!

‘ thnupmmmﬂmtmthemtnnlofthemeo{

and that it was therefore waiving its right to
any value for that portion of defendant’s property not
to be enndmned, and that it wax conceding, for purposes of
the waiver, that the said remaining property be considered to
have suffered iota]l damage. The said ““Waiver’’ was ton-
ditioned upon the imue of compensation being removed by
entry of jodgment upon the verdict reached by the jury in
the first trisl. Flaintift thereupon moved for entry of judg.
ment in gcoordance with the tenor of gaid ‘‘Waiver,’” which

Jootion was. granted after a bearing thereon. The trial court

thereupon on April 13, 1961, made and fited its **Findings of

- Faet and Conclusions of Law,"” incorporating by reference

esg

TThese #adbags eonstitute the actusi decicion of the ecurt (Code Clv.

Proe., § 632), the soars baviog the power to amend of chauge Hs findings

M!Mﬂemﬂmdhwdmhnspmtoﬂaumd
Jodgment, {Brawnell v. Superior Cours, 157 Cal. 703, 708 {109 P. $1);
Fhiliipe v. Phiiips, 41 Cal?d BSp, 874 [264 P.24 0281; Wilsen v. Los
.dug]d’u quzy Ewmpioyees Awm., 127 CadApp.2d 235, 259 [278 P.8d .
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its previous *‘Findings of Fact and Conclusions of Law'’
and finding further as follows: that ne public use is being
made or 'was intended to be made of other than a portion of
the said pareel, which portion it therein particularly de-
seribed ; that only the portion of said parcel thereafter par-
ticnlarly deseribed “‘is needed'’ for State highway purposes;
that the taking in condemnation of the said portion is and
was necessary for 8 publie use; that pursnant to the verdict
of the jury therein the value of the whole of the parcel de-
seribed in plaintif?'s comaplaint is the snm of $10.200; and
that in view of plaintiff’s waiver on file econceding that the
portion not to be condemued may be commidered to have
suffered total dumage, the ecourt teok judieia! notiee of and
found that the portion condemned, being a part of the whole
parcel found by the jary to be of the value of $10,000, to-
gether with maximum severance damagea, cammot exceed the
value of the whole of said parcel. The trial eonrt thereupon
concluded : that the portion decreed to be taken bs sondemned
in fee absclute for highway porposes; that defendant have

judgment in the sum of $10,000 for the property taken and ‘

for severance damages as to the portion not taken; that no
public use attached to other than the portiom of the parcel
condemned; gnd that defendant’s title to the portion not
condemned be guieted. Judgment pursuant to sald ‘‘Find-
ings of Fact and Conclusions of Law' was thereupon en.
tered. Bach of the parties has appealed from a portion of the
Judgment: plaintiff, from that portion which fails to adjudge
condemnation of the whole of the parcel and that portion
which quiets title to the portion refused condemfnation; de-
fendant, from the portion thereof awarding compensation.

The Yssue of Publie Necessity

[1] As we bave hereinbefore indicated, People v. Che-
valier, supra, 52 Cal.2d 299, unequivocally holds that the
issue of necessity is not justiciable. The Supreme Court there
noted that the only limitations plaged opon the right of emi-
nent domain by the California Constitution (art. I, §14),
and the United States Consfitution (Fourteenth Amendment}
are that the taking hbe for “'a ‘public use'’’ and that
# fjust eompensation’ '’ be paid for such taking. (P. 304.)
“*Each of these [imitations,’'’ said the Sopreme Court,
““‘ecreates 8 justiciable issue in eminent domain procecdings.
But ‘all other questions involved in the taking of private
property are of & legislative natare.” ' (P. 304; citing Uns-

= O A M2
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versity of 8o, California v, Robbins, 1 b&LApp.J’L 523, 525
{87 P.2d 163]) The reviewing couri, in Chevalier, dizected
attention to the provisions of Code of Civil Procedure section
1241 and Streete and Highways Code section 103 declaring
that the resolation of the eondemning body finding publie
necessity is conelusive evidenes thereof, and cited Eindge Co.
v. County of Los Angeles, 262 TS, T00 [43 8.Ct. 689, &7
L.Ed. 1186], upholding the constitutionality of this eon-
clusive presurmption, In Rindgs Co., the United States Su-
preme Court said: ‘*That the nemwy and expediency of
tahng property for public use iz a legislative and not & ]u-

digial guestion is not open to diseussion. ... The queahon in
puarely political, does not require a hetrmg, and is not the
subject of judicial inquiry.”” {P. 709 [67 L.Ed. p. 1193].) It
was exror, therefore, for the trial ecurt in the present case to
have received evidence and to make fludings thereon on the

‘imme of publie neemty ¢ Chevolier points cut that the gues-
tion of public use is often confused with the question.of .
nosessity, partiondarly in those instanees, in which the prop-
erty cwaer contends that the condemning body is seeking to
take more land than it intends to put to a pub]ic use, The
erux of the question io the instant case, however, in whether
the taking is for & public use and whet.her the condemnor is
guilty of frand, bad faith or abuse of discretion in the sense
that it does mot actually intend to use the property as it
regolved to use it. Before turning to this guestion we must
first dispoes of defendant’s contention that People v. Yagias
in the **1aw of the cage.”’

: [3] Ag ptated by Wiktidn: ‘“The doctrine of “law of the
case’ deals with the effect of the first appellate decisson on
the subsequent relrigl or oppecl: The decision of an appellste
eourt, stating 2 rule of law necessary o the decision of the:
oase, conclosively eatablishea that rule and makes it deter-
minative of the rights of the same parties in any subsequent

*Thare ia ample ovidencs to sustain & finding that the disputed por.
tion of the pares! sought to be coandetmued was not '‘needed’’ for the
use rasolved were such jssue justiciable. We need not reiterate wuch
evidenca here. umu it to szy, there was scbstantial evidemes that
mnlu!phmﬁ l.m seting within the seope of their suthority,
made rapresenta podant, prior to the adoption of the resclu-
th-hduhgt.‘h-titw mtotnkﬂthewhdcptmd,thatlueh
disputed portios was not nmry for highway purposes and that if
defendant world walve sevarance demages to the portion not sondemnod
the eomdemning body wouid mot inelude suck vportica in ita said resolo.
|-
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retrial or appeal in the seme case.’’ (3 Witkin, Cal. Pro-
eedure, § 210, p. 2419; citing Taily v. Ganakl, 151 Cal. 418,
421 {90 P. 1049], and other coses.) [3] Tt appears from
the late California decisions that thizs doetrine is one of .
poliey only aad that it will be disregarded when compelling
circumstances call for a redetermination of the Jetermination
of the point of law on a prior appeal. (Englond v. Hospital,
of Good Samariton, 14 Cal.2d 793, 795 {97 P.24 813); Vongel
v. Vangel, 45 Cal24 804, 810 [221 P.24 25, 55 A.L.R2d
1385]; Wickior v. Counly of Loz Angeles, 177 CalApp.2d
890, 396 [2 Cal.Rptr. 352]; see 3 Witkin, Cal. Precedure,
§ 211, pp. 2421.2422.) This i particolzrly true whers an in-
tervening or contemporaneons change in the law has ceenrred
by the overraling of former decigions or the estahlishment of
new precedent by controlling authority. {(Standard Oil Co. v.
Joknson, 56 Cal.App.2¢ 411, 415-416 [132 P.2d 910} ; Bny-
land v. Hospital of (Hood Samaritan, supra, p. 795; Gore v.
Ringaman, 20 Cal.2d 118, 122-123 124 P.23 17]; Sudsequent
Injuries Pund v, Indusirial Ace. Com., 53 Cal.2d 392, 395 {1 -
Cal.Rptr. 833, 348 P.2d 193] ; mee Wicktor v. County of Los
Angeler, supra, st pp.397-404; and see 3 Witkin, Cal. Proee-
dure, §217, p. 2450.) In the present case the trial conrt ap-
plied the law declared in People v. Lagiss to the effect that
the condemning body's findings of necessity are reviewable
in condemnation actions when facts establishing fraud, bad
faith or sbuse of diseretion are sffirmatively pleaded, although
Chevalier had intervened as a precedent declaring that such
finding was not justicizble evea though fraud, bad faith or
abuse of disarction may be alleged in econnection with the aon-
demning body's determination of such necemity. The ciarifica-
tion of the principles stated in Chevelier on the issue of publie
necessity made after our decision in People v. Legizs, impels
us to depart from the doetrine of “‘the law of the case™
because aidherence thereto wonld amount to the use of the
doctrine, a5 an instrument of injustice vpon plaintiff, Ae-
ecordingly, we do not hesitate to reconsider our prior determi-
nation in the Hght of the eontrelling rule stated in the Che-
valier case.
The Issne of Public Use

[48] The complaint in the present cuse seis forth in haec
verba the resolution of the Commission stating public interest
gnd necessity with respect to the aequisition of the parcel in
question ‘‘for Slate highway purposes....”” (Halies added.)
[6] The teking of property for uvse as a public highway is
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a purpose authorized by Code of Civil Proeedure seetion
1238, subdivision 3, and i3 clearly for an estgblished public
use. {See People v. Chevalter, supra, at p. 304; County of
San Mateo v. Coburn, 130 Cal. 531, 635 163 P. 78, §21].) This
resolution was offered in evidence by plaintiﬁ? at the com-
mencement of the trial cnd was admitted in evidence without
objection. [4b] Buch a resolution is priwa facie rvidence
‘that the taking is in fzct for & pablic purpose (County of San
Mates v. Borfols, 184 CalApp2d 422, 432 {7 CalRper.
562]) ; and the determination therein that the teking is for a
public purpose, declared proper for eminent domain proceed-
ings by the state, may not be disputed in the absence of
fraud, bad faith, or sbuse of dizeretion on the part of the
condemning body. (People v. Chevalier, supre, at p. 304;
County of San Maleo v. Barlole, supra, p. 433; FPeople v.
Milton, 55 Cal.App2d 549, 552 [96 P.2& 159]; People v.
Olsen, 109 Cal.App. 523, 531 [293 P. 645] ; and Bindge Co. v.
Couniy of Los Angeles, supra, 262 UB. 700.) [8] The is-
sues. of frgud, bad faith or abuse of diseretion wmaust, however,
be affirmatively framed or raised by appropriate and ade-
quoate pleadings. {Peopls v. Chevalier, suprs; County of San
Mcatec v, Bartols, nupra; People v, Milion, supra; People v.
Olsan, sepra; County of Lox Angelea v, Bartlett, 203 Cal
App.2d 523, 581 {21 Cal.Bptr, 776] ; People v. Lagiss, supra,
si p. 38; People ex rel. Dept. Public Works v. Sekultz Co,
123 Cal App.2d 925, 941 (268 P.2d 117); People v. Thomas,
108 CalApp.2d 832, 836 .[239 P.2d 914].) Accordingly, it bas
been held that & general denial in the answer to the allegn-
tions eontained in the plaintif's eomplaint does not consti-
tate s denial thet the land was intended to be used for a
public parpose. (Povpis v. Millon, supra; People . Olssn,
supra, {cited with approval by Pecpls v. Chevalier, supra; st
p. 306}.) It is established by tho sbove cases, therefore, that
unless tha igsuez of fraund, bad faith or abuse of diseretion
are affirmatively alleged, the resolution of the Commission is
comolusive of the finding that the taking is for the publie
purpose. therein specified. We thus have the contlusiveness ag
to publie necessity afforded by the atatutes, and a conclusive-
ness a8 to public vie declared by Judmw.l decsions. 7]

‘Where goch issues are appropristely and affirmatively plead-
ed, however, the determination &3 to public use is not eon-
clusive, but merely prima facic evidence that the taking is in
fact for a poblic vurpose. (Pesple v. Bariole, supra, at p.
432, citing Code Civ, Proc., § 1963, subd, 15; and Lovine v,
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Jessup, 161 Cel.App.24 5%, 67 [326 P.2d 238], to the effect
that the actions of public bodies, acting within the powers
vested in them, are presumed to be proper.)

f8] In the case at bench defendant did not_ plead the
defense of fraud, bad faith or abuse of discretion in his third
amended answer. This answer was merely a generzl denial of
thé allegationa of the complaint and therefore weounld not,
under the autherities above alluded to, raisa these de!enlen,
As we have indicated above, however, it was held in People v.
Lagiss that these defenses had not been waived in view of the
repeated attermps made by defendant to plead them. It ap-
pears, moreover, that although o tttempt was made to
amend the answer to plead such defenses prior to the retrial

of the instant case, it is clear that counsel for the respective'

parties and the trial court considered the holding in People
¥. Lagiss to be the *‘law of the case.”’ Aceordingly, the cause
was tried vpon the theory that the affirmative defenses of bad
faith and sbuse of diseretion were before the court® {97
It was proper for the trial eourt,furthe:more, to consider
these defenses relative to the issne of public use pursnant to
the time-honored rule that where the parties and the court
proceed throughout the trial wpon a theory that a certaln
isgue is presented for adjudiciation, the doctrine of estoppel
precludes either party from thereafter asserting that no such
sue was in controversy, even though it was not sctually
raised by the pleadings. {Msler v. Peters, 37 Cal.2d 89, 93
(230 P.23 803); People v. Nahebedizn, 171 Cal.App.2d 302,
306 [340 P.23 1053) ; Peaple v. Zucas, 155 CalApp2d 1, 5
{317 P.2d 104].) -

[10] In the case at bench we thus have a prima facie cege
established by plaintiff that the taking of the entire parcel in
question was for & public use. It was therefore ineumbent
upon defendsnt to overcome this prima facie showing by es-

tablishing cither or both of his affrmative defenses of bad.

faith and abuse of discretion by a preponderance of the evi-
dence, the burden of proof a3 to soch defenses being uwpon
bim. (Code Civ. Proe., §§ 1869, 1981; Witkin, Cal. Evidence,

#The answers contsining defendant’s mald afirmative defenses which
were siriken and rsjeated by the Lrial eourt prier to the first trinl were
aot incloded in the elork’s trenseript oe appeal. These Jefenses are,
however, et out in Peopls v. Logiss, They do not include frand, but
they do inclade bad faith and sbose of diserstion, The facts alleged to
egestituts bad foith and sbhose of discretion have been hereinabovs set
out In the marrative of the record ia the pressnt eass. .

-
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§ 56, pp. 72-73.) In attempting io establish khis claim of bad
faith and abuse of discretion defendant directed most of the
evidence adduced by him towards proof of the fact that
plaintif did not meed the digputed portion for highwsy pur-
poses. It is defendant’s claim that plaintiff was guilty of bad
faith and sbuse of discretion in its aitempt to secure from
him & waiver of severance damages in exchange for an agree-
. ment on the part of plaintiff not to take the disputed portion.
Such conduet, contends defendant, amounts 1o a coercion to
compel a settlement on plaintif’s terms. Accordingly, it ia
defendant’s theory that because plaintiff does not need the
entire parcel for highway purposes the use of the portion not
needed in not for & publis purpose. In support of this thesis
the eontention is made that if bad faith or abuse of diseretion
s shown with respect to the Commission’s determination of
necessity wgeh showmg inkerss in the finding of public use.
[11] This argument is not tenable becaube, an determined
by Chevalier, the questions of necemsity for making & given
pubtlic improvement, the necesuity for adopting s particular
plan therefor, or the necessity of taking particular property
for the purposes of accomplishing soch public improvement,
cannot be made justiciable issnes even though bad faith or
shuse of diseretion might be ghown with regpeet to the con-
demning body's determination of such necesgity. (Bee People
v. Ohevalier, supra, st p. 307.) As pointed out, in Chevalier,
the motives or reasons for declaring that it is necessary to
take land are no coneern of the owner of land sought to be
evodemned by the state for s use declared by law to be a
puoblic use. (P. 307; citing County of Los Angcles v. Bindge
Co., 53 CalApp. 156, 174 [200 P. 27]; see County. of Los
Angelss v. Bartleit, sxpra, 208 Cal. App.2d 528, 533.)
. The trial conrt permitted both parties the widest latitude
_ in offering evidenoe for the purpose of showing whether the
. dizputed portion was necessary for highway prrposes. Ac.
. cordiogly, most of defendant’s evidence waa directed to-
wards the proof that plaintiff was seeking to acquire land in
* ezcess of that pecessary for the designated purpose. It ap-
* pears, therefore, that to & considerable degree the trial court
and ‘respective connssl eonfused ‘‘necessity’’ with ‘‘public
use.'’ . [18] The character of the use, and not its extent,
determines the question of public use. {Sireiford Ire. Dist, v.
. Eﬂlpirc Waier Co., 44 Cal.App.2d 61, 67 [111 P.2d 957].) It
is nocessary, therefnre, to. dmtmgumh between the amonnt of
¥ land and the neceasity for its condemnation, as contrasted
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.with the proposed purpose for which it i to be used. [13]
The necessity for the construction of o highway at the:
place déesignated and in the manner determined by the Com«l
misgion, together with the amount of land required there!or
are matters which were conclusively established by the a.dop-
tion of the rescluiion. The question 21 1o whether the Iand:
was to be devoted to & public use, however, as distinguished:
from private purposes or to acenmplish some purpose which;
is not public in character, became & proper issue for the!
judicial determination of the sourt. (People v. Nahabedian, |
supra, 171 Cal.App.2d 802, 808; County of Sam Maieo v.
Codurn, supra, 130 Cal, 631, 634. ) .
The nub of the inguiry is whether defendant has afffirm.
atively established bad feith or abuse of diseretion m\?,
sense that the condemnor does-ngt seinally intend to use the
Property. a4 it resolved to use it. [14] Stated another way,
it wes proper for defendant to introdues relevant evidence
tending to show the ‘‘real purpose’’ of the condemnation
proceedings, ie., whether it was plaintiff's *‘real purpose™
to take part of defendunt s property, not for highway pur- _
poses, but for private purposes or a publie purpose net re-
lated to the highway project. Qur attention, then, is directed
to ascertaining whether there ia any substantial evidence in
the record which will support & finding that plaintiff does
not intend to use the disputed portion for highway purposes,
[16] Tke evidence in the preseni case pertdining to the
eventa leading up to the adoption of the resolution discloses
the following : plaintiff originglly intended to take the entire
parcet for highway purposes; during the course of negotia.
tiens for purchase of the parcel defendant evinced 8 desire to
retain a portion of the parcel; this portion was not to be nsed
for the highway itself but had utility related tc the highway
in that it made for a better appearanee, increased the sight
distance, and improved drainage conditions; plaintiff’s engi-
neers concluded that they conld construct the proposed high-
way without the portion which defendant degired to refain;
plaintiff prepared a written stipulation ta the effect that it
would not take said portion if defendant would waive sever.
ance damages ; defendant refused to sign the stipulation; plain-
tiff thereupon recommended to the Commission that it deter-
mine to take the whole parcel; that if defendant hagd agreed to
waive severance damages the recommendation wonld have
been made by plaintiff to the Commission to exclude the dis.
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puted portion from the econdemnation proceedings.® This
evideree in &nd of itsel? would not support a finding that the
disputed portion was pot taken for a public use. At best it
establishes that plaintiff was taking more lapd than it needed
for a public purpoge. Such necessity i not justiciahble, even if
the motive of plaintiff was to take more land than it needed
in order to avaid severanee dam,

The reeord discleees, further, that the Commission adopted
the resolution upon the recommendation made by the plain.
tiff Departipant that the entire parcel 'was needed for a publie
use, Considerable evidence was also sdduced 88 10 whether
the disputed porticn was needed for sight distance. Hers
sgain the parties were litigating necemity, [16] The faet
that plaintiff was utilizing more land for sight distance than

" was needed for highway purposes does not militate against
its pablie use ax long a5 it was in fact used for sight distance
arposes. [17] The evidence is nlsc clear that the subjeet
rg)ghwnyhud'baencampleted at tiie time of trial, and that the
‘disputed portion wse then being utilised for sight distanece,
*thus conitibuting to highway safoty, and that it was usafu)
to the highway from the standpoint of drainage, elope.and
ppearance. These factors of utility are related to the high-
Eﬂy projest and ave, therefore, consistent with pubhcme

Defendant amerts thnt there is significant testimony in the
record from which the trial court was entitled to infer that
_plaintiff did not, and does not, intend to use the disputed
.portlon for the highway purposes resolved by the Commis-
gion. The basis of defendant’s assertion is that plaintiff did
not intend to devote the. disputed portion to highway pur-
poses when it made its recommendation to the Commission,
but that it intended to turn it over to the County of Contra
Costa for whatever use it might wish to put it, or that it
intended to sell it {o the cemetery for a private use. [18] It

10Tt appears that during the nesotintions for sequisition eertain of -
paintiff s sgents and emplopest characterized the aequirement as ome
favolving sonsiderstions appliesble to Streets and Highways Code sac-
-_tiom 104.1, This seetion provides: ' Wherever 1 part of a parcel of land
ll to" be laken for Siats highway purposes and the remalnder is to be
left in wach shape or eondition aa to Iy of little value to jta owner, or to
give rise to clsims or litigation comecerning teverance or other damage,
the department msy acquize ithe whole pareel apd may sell the re-
maivder o may szehangs the same for vther property needed for State
highway prrposss.’’ Phaintill doos not sseart or comtend that the prop-
erty involved in the instant action was saquired pursuant to the pro-
vigions of this section.
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is, of course, a fundamental principle of eminent domain
law that the taking for a private purpose is without au-
thority in law as violetive of the California and federal
Constitutions which prohibit the taking of the property of &
citizen for privete use. (U3, Const, Fifth and Foeurteenth
Amends.; Cal. Const, art. I, § 14, People v. Chevalier, supra,
52 Cal.2d 299, 304, People v. Nehabedion, supra, 171 Cal.
App.2d 302, 305,y [18a] The testimony relied npon is that
of plaintiff’s Metropolitan Distriet Right of Way -Agent,
Daniels, who, while under cross-examination by defendant’s
counsel, was asked the following question: **, .. And the in-
tention is to treat this remeinder as excess property when the
ltigation is settled or determined, as indicated in Defend-
ant’s Exhibit 8 in evidepcet''* Hias answer was: ‘“The in-
tent was here that he should take no action until after this
litigation was settled. After that time, we’d have the decision
to make ag to whether to turm it over to the county or sell it
perhaps to the cemetery people with restrietions against
piacing xmprnvemenu on it.” :
There is ample evidence in the record to indicate that the
disputed portion was considered exeess property by plaintiff
and that the same was acquired in order to aveid severanee
damages. However, as we bave pointed out above, the con-
demning body may acquire land in excess of that necessary
for the designated purpose. The inquiry before us, however,
is mot whether plaintiff acquired excess property, dbut wheth.
er such property was acquired by the condemnor with t.he_ 3
intens of pot putting it to a public use. Thefe is nothing Ta
the record to indicite that at the-timé the resolution for the
acquigition of the subjeet property was adopted the Commis-
sion harbored or entertsined an intention to put suech excess
property to a purpose other than one related to the bighway
project. Daniels testified specifically with reference to the
memorandun from Gibbons to Moore, &n interoffice eommuni-
eation which was made subseguent to the first trial herein
and prior to the commencement of the proesedings herein.
under review. This memorandum is clearly s reminder to

LiDefendant’s Exhibit 8 i a IMvision of Highways interoffies memo-
-anduom from Fred 0. Gilibons, Benior Right of Way Agent, to Thomas
Woore (identified as ‘‘head’’ of excess land division} which reads =a
‘ollows: '*Tha trial of the subject action was appealed hy the defend-
i, and it has been sent back to the lower sounrt. Therefore, the
-ampinder of the subjoct property should not be eonsidersd as exeoms
intil the legal ivsued involved linve heen Snally settled, It is anticipated
hat this will require & period of severzl months ot least.’”
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Moore that because of the pending litigation the disputed
portion shonld not be considercd exeoss until soeh litigation
was finally settled. It should be here noted that plaintiff is
empowered and authorized to scll or exchange any property,
or interpst therein, acquired for highway porposes when such
property is no lenger necessary for such purpeses upon terms
and ecnditions approved by the Commission. (Sts, & Hy.
Code, §118.) Daniels’ interpretation of the subject com-
munication was that Moore should take ne action until the
litigation was settled, and that “ After that time, we’d have
the decision to make as to whether to turm it over to the
county 1'%} or gell it pérkaps to the cemctery people swith re-
strictions against placing improvements on .7 (Italics
added.) This statement was, at best, speenlative on the wit-
ness” part and, clesrly, had reference to action that might or
conld be taken in the future, The record is void of any evi-
denee that the disputed property was declared excess by the
Commiszion pursuant 1o section 118 of the Streets and High-
ways Code, or that such property was in fact relinqeished to
the county by resolution as provided in section 73 of aaid
code. [20] It gshould be further mnoted, moreover, that
when property is refinguished under section 73 it is not re-
hnqulshed for a private purpose, but only for a public use,
i.e, as a ecunty read. Furthermore, the record is barren of
" any evidence that the suggestion made by Daniels soncerning
a sale to the cemetery is in the contemplation of the Commis-
. mion or that such sale hag been authorized by the express
resolution of such body.

[19b] Assuming, crguends, that Daniels’ said testimony
and the memorandum in question ars susceptible of the in-
ference that plaintiff and the Commission, or either of them,
did not, at the time of the aequisition of the disputed prop-
erty or of the adeption of ihe resolution therefor, intend to
use the disputed portion-for the highway purpeses resolved

134 73 of the Sts. & Hy. Code provides, in pertinent par:, as follown:
HWhenever the department and the county ... contormed heve entered
into am agresment providisg therefor, or the legislutive body of such
county ... han adopted a rosclution consenting therato, the commizsion
may relingoish, v any snch county . . ., any frontage or sorvies road or
outer highway, within the territorial limits of suel ccunty ..., which
has & right-of-way of at least forty (40} fent in width and which has
beea comstructed as a part of s state bhighway or freeway project, but
does mot constitute a part of the main traveled roadway thereot....
Relinquishment shall be by resolaiion ... and woch highway er portiom
thereof shall thereupon sozatitute x county rond...."?
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by the Commission, hut to put it to a private use, such infer-
enee in of no avail to defendant beeause it will vot serve to
establish bad faith or abuse of diseretion on the part of
plaintiff or the Commission. Under the facts of the instant
case any soch intent, if it did in faet exist, was proper and
legal within the meaning and applicability of seetion 104.3 of
the Stretts and Highways Code, This seetion provides that
‘“[tlhe department may condemn real property ... for reser-
vations in and about and elong and leading to auny State
highway or other publie work or hnprovement constructed or
1o be constructed by the department and may, after the es-
tablishment, laying out and completion of such improvement,
convey out [sie] auy such real property ... thas acquired
and pol necessary for such improvement with reservations
concerning the futnre use and occupation of auch real prop-
erty . .., 8o a8 to proteet such public work and improvement
and its environg and to preserve the view, appesrance, light,
air and usefulness of such public work; praovided, that land
so condemned | .. shall be limited to parcels Iying wholly or
in part within a distance of not to exceed one hundred fifty
feet from the closest boundary of such public work or im-
provement; provided that when parcels which lie only par-
tially within such limit of one hundred ffty feet are taken,
only sueh portions may be condemmned which do not exeeed
two hundred feet from said tlosest boundary.” [21] As
we interpret this section, it permits the Department to eon-
demn more land than is necessary for a publie use within the
limitations therein specificd, and upon completion of the
highway or public improvement, authorized the Department
to eonvey the exeesy Jand not necessary for such highway or
improvement with reservations concerning the nse of such’
land, so conveyed, so nz to proteet the highway or improve-
ment, and to preserve its view, appearance, light, air and
usefulness, In the case at beneh, the record discloses that the
disputed or ‘‘excess™" portion Hes wholly within 150 feet of
the closest boundary of the highway project for which de-
fendant’s entire parcel was eondemned. It is obvious, more.
over, that when Daniels made referenee to a conveyance of
the disputed pertion to the _cemetery “‘with restrictions
against placing imprevements on it,’" he was speaking in
terms of the conveyance and reservations provided for in
section 104.3. We conclude, accordingly, that the propriety of
acguiring land in excess of that actually needed for the
public purpose resolved by the Commission with the intent to
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dispose of the land not actually peeded or uged for such
purpose, after the completion of the improvement, ﬁ!}ds sane-
tion in meetion 104.3, provided that such excess land is within
the distance therein prescribed, and, prov:de.d further, t.!mt
any such eonveyance is made with reservations concerning
the future use and occupation of euch land so as mmgt

oblie improvement as in said section provided. A
t}ll:ka]:- LA C:‘:;pof Palo Alto, 190 Cal.App.2d T44, 754 [12

) Cal Rptr. 4251.)
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EXHIBIT IX

ARVICLE 1
DELETED PROVISIONS

The fellowing deleted provisions are deemed un-
suitable for consideration as atstnies.

Particular words and phrases deleted from revised
provisions sre not ineluded here. Reaszons for those

' deletions are treated in the comments following each

revised Section, )
Numericai designations end descriptive headings
refar to the existing Constitution..

Bection 14l—Excpr Cordemantion
Hep. 144, The Stete, or any of it cliles or counties, maz
, aoquire by pift, purchase or condsmnation, lands for esstab-
lisking, laying out, widening, enlarging, extending, and main-
taining memorial grounds, rirtets, aquares, parkways and res-
ervations in and aboul and slong wod leading to any or all of
the rame, providing land s acquired rhail be limited to parceis
lying wholiy or In part within g distanes act to sxcesd one
hundred Bfty fect from the slosess boundury of such public
works or improvements; provided, that when parcels which lie
only pactlaily within said limic of one hundrad Afty feet omiy.
sueh partions may be aoquired which do not exceed two hun-
dred feet from said closest boundsry, acd after the ‘establich-
ment, iaying out, and completlon of sach improvements, may
conray pay such real estate thus woqoired and not oecessary
for such improvemwats, with reservations concerning the futere
use sad ocenpation of wuch rtal estsie so as to protect woch
public works and improversents and their environs and to pre-
serve the wview, apmunco.ﬂgbt.ulruduuhlnﬂdmh
poblic works.

The Ligislature may, by statute, prescribe procedure.

Comment: Bection 144 provides for “excess eondemnation™ in specified cases.
This phrase refers to a taking of more property than is actually physically neces-
sary for the conmstruction of s publie work. At the time it was enacted, courts
were very restrictive in the amount of land which could be taken for a publie
- use through eminent domain, The Commisgion recommends deletion of this Sec.
tion for two reasona. The flrst ia that since adoption of this Jection, eourts have
adopted an interpretation of the coneept . ‘‘public use’’ which permits addi-
tionai lands to be taken to provide median and surrounding aress.

A more compelling resson is that the California Supreme Court has refused
t0 construe Section 14% a3 a limitation on the power of the Legislature to pro-
vide for excess ecomdemnation free from ecnstitutiona! restraints, The case of
People v. Superior Court c;‘ Herced, £5 Cal. Bptr. 342 s0 held and effectively
emaaculated the apparent limitatione of Sestion 143. The Commimion does not
feel that this sactmn serves 2 discernible purpoag,

(31
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EXBEIRIT TI1

PROTECTIVE CONDEMNATION STATUTES

Code of Civil Procedure § 1238{18)

18, Trees along highways.

1K Standing frees and groand necossary for (he support abpd maintenance
thereof, slong the course of any heghway, withln s mazimam dlstance of 300 feet
on each side of the center thervof; ang grovnd for the culture snd growth of trees
atong the course of any highwey, withia the maximum distance of 300 feet on each
zide of the center {hereof. ’

Code of Civil Procedure § 1239.%

!h 12384 Ali; i:llﬂ or air eassment: uses resarved to property owaar; aM.:ulnlllon
a fes K

W_here NECESSATY to protect the epproaches of any airport frolm the encrosch
ment of sfructures or vegetable life of such a height or character as to [nterfers
with or be hazardous to the use of such airport, land adjacent to, or In the vicinity
of, such airport may be acgulred under this title by a county, city or airport disteic:
reserving to the former owner thereo! an irrevocable free license to use and ocenpy

such land for rll purposes except the erectlon or maintenanee of stractures or the

growth or melntenance of vegetable lHfe above a certaln preseribed height or may

be acquired by & county elty or alrport district in fee
N L . {As amended Stats 1961, ¢.
965, p, 2608, 4 1.) - .«

Government Code §§ 190-196

§ 190. Land, definition. *“Land” when used in this article in-

1 (] =
ls}{ 33, C. l iOr p- 1084! § 2.}

§ 191. Application of chapter. Whenever the State or any city
or county may acguire land in excess of the land actually needed or
used for public purposes in connection with the establishing, laying out,
widening, enlarging, extending, or maintaining of memorial grounds,
streets, squares, parltways, or reservations, the acquisition, mainte-
nance, and use of such land and the sale, disposition, and conveyance
and the establishment in connection therewith of any reservations con-
cerning the future use and cccupation of such land so as to protect the
public works or improvements and their envirotis which it adjoins and
to preserve the view, appearsnce, light, air, and usefulness of such
public works shall be conducted and maintained pursuant to this arti-
cle, {Added Stats.1953,¢. 170, p. 1084, § 2.)

el



§ 192. Constructlon of acts. Every act of the State authorizing
the State, any city or county to acquire land for the purposes of estab-
lishing, laying oui, widening, enlarging, extending, or maintaining me-
morial grounds, streets, squares, parkways, or other public places, shall
be construed as including among its purposes the acquisition of land
in excess of the land actually needed or used for public purposes.
(Added Stats.1953, . 170, p. 1084, § 2.)

§ 193, Authority to sell; reservation of easement, interest, or
vight. If the State. any city, or county acquires any land under Sec-

tion 1414 of Article I of the Constituiion or this article, which land is
in excess of the land actually needed or used for public purposes, the
State, city, or couniy may seli such land or any interest therein and
may reserve in the iand any reservation, easement, interest, or right
that public interest, necessity, or convenience requires to preserve the
view, appearance, light, air, and usefulness of any public memorial
grounds, streets, sgueres, parkways, places, or works, (Added Stats.

C1853,¢. 170, p. 1084, § 2,

§ 194. Prohibition agalnst sale éxcept by legislative body; notice
of sale. No such sale shall be made by a city or county except by its
legislative body, nor untl after notice hag been published in the juris-
diction of the legislative body pursuant to Section 6(}64 The notice
shall:

(a} Describe the land or lands to be sold.

{by Set forth in general terms the interests, easements, or reser-
vations to be reservad by the public.

{c) State the time and place of the sgle.

(d} Call for sealed bids in writing,  {Added 5tats. 1953, c. 170, p.
1084, § 2, as amended S1ats. 1857, ¢. 3537, n. 1020, § 42

§ 195. oOpening of bids, sale to highest bidder, rejection of bids.
At the time and place set fov the sale, the jegislative body shall open
any bids received in response tc ithe notire and shall sell the land to
the highest biddor, except that it may at that time or at any time to
witich the sale iz comsinued receive amy higher bids and may reject
any bid faling to comply with the terms of purchase set forth in the
notice. {(Added Stats.1952,¢.170,2. 1085, 82,

§ 196. Disposition of preceeds of sate, refunds. Money derived
from the sale of land pursuant to this article shall be immediately paid
into the fund from which payment was made for the land. If the langd
was purchased with funds derived from the ievy of any assessment or
tax upon property benefited, the money derived from the sale of the
land shall be distributed as refunds to the persons paying those assess-
meits or taxes in proportion to the amounts levied or assessed apgainst
them or thereafter to be levied or assessed against them to meet any
bonds as yet unpaid by them. Money to be refunded to any persen pur-
suant to this article shall first be apolied to any indebtedness of such
person or his successor in interest on account of any tax or assessment
levied or any bond issued to pay the cost of any improvement done or
performed by the public body, all or part of the cost of which is levied
or taxed against the land of that person. {Added Stats. 1953, ¢ 170,
p. 1085, § 2.} '
N
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Government Code §§ 7000-7001

§ 7000. Legisintive inteiat; easements. Tt is the intent of the
Legislature in enacting this chapter to provide 2 means whereby the
Department nf Water Resources, Parks and Recreation, Fish and
Game, and Finance, of the State of California, may acquire by pur-
chase, gift, grani, bequest, devise, lease, condemnetion or otherwise,
the fee or any lesser interest or right in real property in order to pro-
tect, preserve, maintain, improve, resicie, limit the future use of, or
otherwise conserve for public use and enjoyment any of the lands and
areas, identified below, zlongside the Westside Freeway, Interstate
Foute 3, and the Ceiifornia Acueduct, which hove significant scenic
valaes:

{a} Betwoen the California Aqueduct and the Westside Freeway
from Highway 41 north 1o Mitham Avenue. _ .

{b) Beiween the California Agueduct and the Westside Freeway
from Ness Avenue north: to Pioneer Road.

(¢} Beiween the California Agueduct, the Westside Freeway and
the Delta-Mendota Canal from Cottonwood Road north to the freeway-
aqueduct crossing at Orestimba Creek, and between the aqueduet and
freeway north of that point to the Alameda county line.

The Department of Public Works may acquire scenic easements
along said Westside Freeway, provided that funds fot such easements
are obtained pursuani to the provisions of Section 319 of Title 23 of the
United States Code relating to the purchase of interests in lands ad-
jacent to highway rights-of-way, provided further that the federal .
government reimburses the State for the costs of such scenic ease-
ments, and also provided that the use of money for this purpose will
not reduce the amount of funds which would otherwise be available to
the State for highway purposes. (Added Stats.1963, c. 1758, p. 3509,
§3)

§ 7001, rublic purpose of soguisition. The Legislature hereby
deciares that the acquisition of interests or rights in real property for
the preservation and conservation of the scenic lands and areas pro-
vided for in Section 7000 constitutes a public purpose for which public
funds may he expended or sdvanced, and that any of the state depart-
ments specified in this chapter may acquire, by purchase, gift, grant,
beqguest, devise, lerse, conderrnation or otherwise, the fee or any lesser
interest, development right, easement, covenant or other contractual
right necessary to achieve the purposes of this chapter. Any of said
departments may also sequirz the fee to any of the property for the
purpose of conveying or leasing zaid proparty back to its original own-
er or another person under such covenants or other contractual ar-
rangements as will conserve the scenic character and value of the prop-
erty in accordance with the purposes of this chapter. (Added Stats,
1963, ¢. 1758, p. 3509, £ 5.)
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Streets & Highways Code § 104.3

§ 104.3 Condemnation and conveyance of realty subject to res-
ervations for prolection of view, appearance, and use-
fulness of highway

The department may condemn real property or any interest
therein for reservations in and about and along and leading to any
state highway or other public work or improvement constructed or
to be constructed by the department and may, after the establish-
ment, laying out and completion of such improvement, vonvey out
any such real property or interest therein thus acquired and not nec-
essary for such improvement with reservations concerning the future
use and occupation of such real property or interest therein, so as to
protect such public work and improvement and its environs and 1o
preserve the view, appearance, light, air and usefulness of such public
work; provided, that land so condemned under authority of this sec-
tion shall be limited to parcels lying wholly or in part within a dis-
tance of not to exceed 150 feet from the closest boundary of such pub-
lic work or improvement; provided that when parcels which lie only
partialiy within such limit of 150 feet are taken, only such portions
may be condemned which do not exceed 200 feet from said closest
boundary.

Streets & Highways Code § 965

§ 965. Eminent domain proceedings

The board of supervisors shall, by order, direct the district attor-
ney of the county to institute eminent domain proceedings in the
hame ot: the county, whenever it is necessary to acquire real property
or any interest therein to do any of the following things for the pro-
tectionwof a county highway: T

(a) Raise the banks along any stream,

(b} Remove obstructions from any stream.

{¢) Widen, change, decpen or straighten the channel of any

. stream.

{d) Construct flumes, ditches or canals, or make any improve.
ments for the purpose of carrying off storm waters or floods.
(Stats.1935, ¢. 29, p. 307, § 965.)

elte
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Water Code § 256

§ 256. Condemnation for reservations in, about or lezding to
dam, water facility or other work or improvement; con-
veyance; futnre reservations

The department may condemn real property or any interest
therein for reservations in and about and along and leading t6 any
state dam or water facility or othér public work or improvement con-
structed or to be constructed by the department and may, after the
establishment, layving out and completion of such improvement, con-
vey out any such real property or interest therein thus acquired and
not necessary for such improvement with reservations concerning the -
future use and occupation of such real property or interest therein, so
as to protect such public work and improvement and its environs and
to preserve the view, appearance, light, air and usefulness of such.
public work; provided, that land so condemneéd under authority of
this section shall be limited to parcels lying wholly or in part within
a distance of not to exceed 500 feet from the closest boundary of such
public work or improvement; provided, that when parcels which lie
only partially within such limit of 500 feet are taken, only such por-
tions may be condemned which do not exceed 600 feet from said clos-
st boundary.

{Added by Stats. 1937, ¢, 2104, p. 3728, § 1.)
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EXHIBIT IV

COMPREHENSIVE STATUTE § 304

Staff draft April 1971

The Right to Take

§ 30k. Protective condemnation

304k. {a) FExcept to the extent limited by statute, any perscn
authorized to acguire property for a public work or improvement by emi-
nent domain may exercise the power of eminent domain to acquire any
property necessary to protect or preserve the qumlity, attractiveness,
safety, or usefulness of the public work or improvement and its environs.

(b) Subject to any applicable procedures governing the disposition
of property, any person that has ascquired property for a public work or
improvement may sell, lease, exchange, or cotherwise dispose of such
property or an interest therein subject to such restrictions or reserva-
tions as such person determines are necessary to protect or preserve the
gquality, attractiveness, safety, or usefulness of the publiec work or

improvement and its environs.

Comment. Section 304 permits a condemnor to protect the quality, attrac-
tiveness, safety, or usefulness ¢f a public work or improvement or its environs
from deletericus conditions or uses by condemnhing a fee or any lessor interest
necessary for protective purposes. See Section 101 (defining "property" to
include the fee or any lesser right or interest). A taking for this purpose

is a "public use." E.g., People v. lagiss, 223 Cal. App.2d 23, 35 Cal. Rpir.

554 (1963); Flood Control & Water Conservation Dist. v. Hughes, 201 Cal. App.2d

-1-




COMPREHENSIVE STATUTE § 30k

Staff draft April 1971

197, 20 Cal. Rptr. 252 (1962). See also United States v. Bowman, 367 F.2d 768,

770 (1966). See Capron, Excess Condemnation in California--A Purther Expan-

sion of the Right to Take, 20 Hastings L.J. 571, 589-591 (1969).

Section 304 is an extremely flexible grant of condemnation authority.
Where 1t is necessary to protect a public work or improvement from detrimental
uses on adjoining property, the condemnor has the option either (1) to acquire
an easement-like interest in the adjoining property which will preclude the
detrimental use or (2) to acquire the fee or some other interest and then
lease, sell, exchange, or otherwise dispose of it to some other public entity
or g private person subject to carefully specified permitted uses.

If 8 condemnor has the power of eminent domain to condemm property for a
particular improvement, Section 304 is sufficient authority to condemn such
additicnal propertiy as 1is necessary to preserve or protect the quality,
attractiveness, safety, and usefulness of the improvement. No additiconal statu-
tory authority is required, and some of the former specific grants of protec-
tive condemnation authority have been repealed as ummecessary. E.g., former
Code of Civil Procedure Section 1238(18)(trees along highways). Nevertheless,
not all such specific authorizations have been repealed. E.g., Streets and
Highways Code Section 104{f)(trees along highways), {(g){highway drainage), (h)
(maintenance of unobstructed view along highway). Except to the extent that
these specific suthorizations contain restrictions on protective condemnstion
for particular types of projects (see Govt. Code §§ T0O00-7001), they do not

limit the general protective condemnation authority granted by Section 304.

-
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In the case of a public entity, the resoiution of necessity is conclu-

sive on the necessity of taking the property or interest therein for protec-

tive purposes. See Section . However, the resolution does not precilude

the condemnee from raising the question whether the condemnor actually intends

10 use the property for protective purposes. If the property is claimed to
be needed for protective purposes but not actuaily going to be used for that
purpose, the taking can be defeated on that ground. See Section and

Comment thereto. See People v. Lagiss, 223 Cal. App.2d 23, 33-~k4, 35 Cal.

Rptr. 554, (1963).
Section 304 is derived from and supersedes former Govermment Code Sec-
tions 190-196, Streets and Highways Code Section 104.3, and Water Code Sec-

tion 256. See also Cal. Comst., Art. I, § 1bk-1/2.
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Subdivision 18

18.--Standing-trees-and-growAd -Reeessary-for-the -suppert-and-main-
topange-thereof y-along~the-eourse-of-any-highvayy-within-a-pasimam
distanee-of-200-fest-gn-caah-aide-of-the-center-theranfj-and -ground~for
the-cuidure-ard-grewvth-of-trecs-aleng-the -source-af-any-highwayy-within

tho-masipum-distange-af-300-foet-an-sash-side-ef-the-eentor-~-thersaf -

Comment. Subdivision 18 is unnecessary because Section 304 of the Compre-
hensive Statute provides general authority to condemn property necessary for
protective purposes, and this general authority permits condemnation to provide
for the culture and growth of trees along highways. BSee also Streets and High-
ways Code Section 104(f), which authorizes the taking of property by the

Department of Public Works.

.




