#39.30 2f22f71
Third Supplement to Memorandum 7i-9

Subject: Study 39.30 - Attachment, Garnishment, Execution (Earnings Pro-
tection Law--Application for Withholding Order
Prior to Judgment)

Attached as Exhibit I is a letter from 5. E. Macy, (ﬁzief Clerk, Civil
Division, Municipal Court, San Francisco, suggesting that Section 723.102
(application for withholding order prior to obtaining judgment) be deleted
from the proposed statute. He points out the problems he believes would
be created by the provision. If the provision ie retained, additional
language probadbly should be added to the statute to make clear that the
withholding order will be issued only if the default judgment is granted in
the exact amount stated in the request to enter the defsult. This is con-

sistent wlth the statement in the Comment to Section 723.1C2.

Respectfully submitted,

Jchn H. DeMoully
Executive Secretary
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Februsry 11, 1971

John H, DeMoully

Executive Sscretary

Galifornin law Revision Commission
Stonford, California 94305

Re: Eammings Protection law, See, 723,102
Dear Sirs:

From the Clerkfs point of view, way I <oint out the impracticality
~ of the proposed section providing for an arplication of an earnings with-
holding order at the time of meking un applicaton for entry of default.

First, the malking of an aspplication for the entry of default does
not insure its eniry; or even if it should be entered, the subsequent
Judgment, Or should the judgment be enterdéd, there is no guarantee that the
amowits comprising the judgment w11 be the same as submitted,

It is noi uncommen pract ice to request entry of defsult only shortly
af'ter the 3lst day of service of process, and walt & considerable length of
time before reducing the matter to judgment,

Often in the above situations, and in others, the smount actually
pray=d and the ameownt finslly awarded varies - due especially to the acerusl
of interest "through the dste of judgmenth.

Not infrequently the request mailed pursuant to Sec 587 CCP is mailed
to the vrong party(s), some who have not been served. These errors are not
discovered and corrected until much later,

The new Yorm of Surmons has caused magy vroblems, due to the failure
of the server ito properiy £ill out the requircments of the fact of service,
Particularly, when the Mzbode iype® of service is used.

The requirements of Sec, 396a, COP are often overlooked by attorneys
ond also those sections of the Civil Sode dealing with the Unruh Aet and the
Rees=levering Aet, Sec's 1212,1C and 2984.4.

The reduction by the court under the provisions contdned in Sec 1031
CCP of the amount of costs claimed is freguent iz sme Municipal Courts,

Secondly, in view of the foreroins, confusion would exist in the minds
of the debtors, and also ‘he clerks, as to the procedure for hearings,

Tt is suggested that the proposed section be z=liminated,

A@M%E Macy, Chief Clerk
(//Civil Division '



