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#71 11/18/70 

Memorandum 70-115 

Subject: Study 71 - Counterclaims and Cross-Complaints, Joinder of Causes of 
Action, and Related Provisions 

Summary 

This memorandum presents last-minute changes and queries on the Commis-

sion's recommendation, including one technical defect in the suggested legis-

lation. 

Analysis 

Attached (Exhibit I--pink) is a letter from Professor Mccarthy of the 

University of San Francisco School of law. Professor Mccarthy commends the 

Commission's work but has several technical suggestions. These suggestions 

are reviewed below. Attsched as Exhibit II (yellow) are the relevant sec­

tions--COde Civ. Proc. §§ 379, 379c, 427.10, 428.10, 428.20, 428.30, and 

428.70--as sent to the printer. 

Section 379c--Plaintiff in doubt as to defendant liable. As part of 

its recommendation relating to permissive joinder of parties, the COmmission 

has recommended the repeal of Code of Civil Procedure Section 379c, which 

provides that, if the plaintiff is in doubt as to which of several defendants 

is liable for the injuries he has suffered, he may join the several defend-

ants in one action and leave it to them to straighten out their respective 

liabilities among themselves. This provision is made unnecessary by the 

Commission's liberal joinder of defendants rule--Section 379--which allows 

defendants to be joined if there is asserted against them any right to relief, 

"jOintly, severally, or in the alternative" arising out of the same or re-

lated transactions. The Oomment to Section 379 states that it retains with-

out change the law under former Section 379c. 
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Professor McCarthy objects to making the alternative joinder rule speci-

fically subject to the related transaction provision. He dislikes the hold-

ing in Landau v. Salam, 10 Cal. App.3d 472, 89 Cal. Rptr. 239 (1970), that 

there must be some sort of factual nexus between the two defendants and the 

plaintiff's injury, in order to permit joinder of both. The Commission con-

sidered and cited the Landau case in the Comment to Section 379. In Landau, 

joinder was denied where the plaintiff was injured by two separate defendants 

acting separately on two separate days in two separate places. This was 

juxtaposed with the case of Kraft v. Smith, 24 Cal.2d 124, 184 P.2d 23 (1944) 

which pennitted joinder of two doctors who operated on the plaintiff's leg 

for the same injury at different times. It could also be easily distinguished 

from the case of Summers v. Tice, cited by Professor Mccarthy (33 Cal.2d 80 

[19481), in which joinder of two defendants was allowed where both had fired 

guns simultaneously, one of which injured the plaintiff, although the plaintiff 

was unsure which. 

Professor Mccarthy dislikes the Landau decision and would allow joinder 

in any case where the plaintiff is uncertain which defendant is liable with-

out the related transaction limitation,and he does not like our revision be-

cause it makes clear the basis of the holding in the Landau case. The Commis-

sion, however, has previously decided to leave the limitation in, and to 

allow the courts to determine when the causes are sufficiently related to 

allow joinder. 

Section 428.10--Pennissive cross-complaint. As proposed by the Commis­

sion, Section 428.10C.!!.) allows a person to file a cross-complaint against any 

party who has asserted a cause of action against him; in such a case, the 

person may allege any causes, related or unrelated, he has against the assert-

ing party. In addition, proposed Section 428.10(~) allows a party against 

-2-



whom a cause of action has been asserted to file a cross-complaint a&ainst 

any person at all; but,in so doing, he may allege only a cause of action 

related to the one asserted against him. Professor Mccarthy feels that sub-

division (£) could be interpreted to restrict the scope of subdivision (!). 

The staff does not believe such a restrictive interpretation is possible--

the statutory scheme to allow broad assertion of causes against directly 

adverse parties and limited assertion against third parties is clear from the 

face of the statute. However, to make certain that the provisions are not 

misconstrued, a paragraph could be added to the Comment to clearly differen­

tiate the purpose of the two subdivisions of Section 428.10: 

Subdivision (b) does not, of course, limit the right of a party 
against wham a cause of action has been asserted to join unrelated 
causes of action when filing a cross-complaint under subdivision (a) 
against the party who asserted the cause against him. Subdivisions 
(a) and (b) are completely independent provisions and it is necessary 
only that the person seeking to file the cross-complaint came within 
the provisions of one of the subdivisions. 

Section 428.20--Joinder of parties in a cross-complaint. Section 428.20 

allows a cross-complainant to .loin l!ll;J persons as parties to the cross-complaint, 

whether plaintiff or defendant, if their joinder would have been permissible 

under joinder of party rules for original actions. This means that any 

parties joined must have some sort of transactional nexus with the cause 

asserted in the cross-complaint. 

Professor McCarthy raises a hypothetical problem to test the application 

of this joinder rule. Suppose two plaintiffs have jointly sued one defendant. 

Suppose further that the defendant has several causes of action against the 

plaintiffs, although these causes are not a&ainst the plaintiffs jointly, but 

only individually, ~, for separate and unrelated debts. Professor 

Mccarthy, applying the joinder rules, concludes that, (1) the defendant may 

raise any claim, without restriction, which he has a&ainst any party which 

has asserted a cause a&ainst him, ~, the defendant may cross-compla:i.n 
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a~inst the plaintiffs on their unrelated debts; but (2) the plaintiffs may 

not be joined in a single cross-complaint if their debts are not factually 

connected. 

This interpretation of the joinder rule is absolutely correct. Profes-

sor Mccarthy is evidently worried how the defendant is to sue beth plaintiffs 

if he cannot join them in a single cross-complaint. The answer is that the 

defendant files two cross-complaints--one against one plaintiff on his debts, 

and one against the other on his. See Section 428.l0(a): "A party against 

whom a cause of action has been asserted • may file a cross-complaint 

setting forth ••• any cause of action he has against any of the parties who 

filed the complaint or cross-complaint against him." On the ·other hand, if 

the defendant has a cause against both plaintiffs jointly, he may join them 

in a cross-complaint on that cause. See Section 428.20: 

When a person files a cross-complaint as authorized by Section 428.10, 
he may join any person as a cross-complainant or cross-defendant, 
whether or not such person is already a party to the action, if, had. 
the cross-complaint been filed as an independent action, the joinder 
of that party would have been permitted by the statutes governing 
joinder of parties. 

The staff believes that the statutory scheme is a~in clear on its face 

and could not reasonably be interpreted to prevent a person from filing a 

cross-complaint alleging any cause of action against any party suing him. 

The sections need no further revision to meet this problem. 

Section 428.30--Joinder of causes of action against a person not already 

a party. Section 428.30 allows a cross-complainant to assert any causes of 

action he may have against a cross-defendant who was not previously a party 

in the action. This section parallels the situation of an original complain-

ant, who. under Section 427.10 is allowed to join any causes he has, related 

or unrelated, against any defendant; See Section 427 .1O(a): 
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A plaintiff who in a complaint, alone or with coplaintiffs, alleges 
a cause of action against one or more defendants may unite with such 
cause any other causes which he has either alone or with any co­
plaintiffs against any of such defendants. 

Professor Mccarthy queries whether Section 428.30, unlimited joinder of 

causes against a cross-defendant, is inconsistent with Section 428.10(b), 

which limits the right of a party to cross-complain against persons other 

than those suing him, restricting the permissible causes of action to those 

arising out of the same or related transactions. 

The two sections are not contradictory. Section 428.10 defines the 

situations under which a party may file a cross-complaint. Under subdivision 

(b) of that section, a cross-complainant may file against certain persons 

only if he is asserting a related cause against them. However, under Section 

428.30, once a person has been properly joined as a party to a valid cross-

complaint, then the cross-complainant may, in addition to the related cause, 

assert any unrelated causes he has against the cross-defendant. Likewise, 

the cross-defendant may now assert any related or unrelated causes he has 

against the cross-complainant under authority of Section 428.10(a). Profes-

sor Mccarthy's impression that the intent of Section 428.30 is to limit 

causes asserted to related causes oilly is ·s.imply.lncorrect. 

However, this focus on the provisions allowing joinder of causes in a 

cross-complaint reveals a technical defect in the proposed legislation. A 

plaintiff may join any causes he has against a defendant who is properly a 

party to the action. Likewise, a person against whom a complaint has been 

asserted may assert any causes against the person who filed the complaint 

against him. These provisions create no problem. 
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Where a person has a cross-complaint filed against him: 

(1) He may assert in a cross-complaint any cause of action--related or 

not--he has against the party who filed the cross-complaint against him. This 

presents no problem. 

(2) He may assert in a cross-complaint a related cause of action against 

any other party to the action or against a new party and may bring in addi-

tional parties to that cause of action. This presents no problem. 

(3) If he has filed a cross-complaint of the type described in paragraph 

(2), he: 

(a) May assert any other cause of action he has against any new party 

he brings into the action on the cross-complaint. (This presents no probl~.) 

(b) May not assert any other cause of action he has against a person al­

ready a party to the action even though he has asserted a cross-complaint 

against that party unless that party has filed a complaint or cross-complaint 

against thim. This is the technical defect. 

-The situation described in paragraph (3) can be indicated more clearly 

by a diagram. 

complaint 
(no limi­
tation on 
joinder 
of causes) 

PLAINTIFF 

Situation 3 

NEW PARTY 2 
(can join other -causes 
without limitation) 

D~ ........................ __ .... __ ~~~ 
cross-complaint 

(must be related transaction-­
if so, can join other causes 
without limitation) 
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The problem is created by the way Section 428.30 is phrased. This 

section reads: 

§ 428.30. Joinder of causes of action against person not already a party 

428.30. Where a person filing a cross-complaint properly joins 
as a party a person who has not previously been a party to the action, 
the person filing the cross-complaint may set forth in the cross-com­
plaint any causes of action he has against the newly joined party. 

Because the plaintiff in our hypothetical is not a newly joined party, the 

cross-complainant may not join unrelated causes against him, although he is 

free to join unrelated causes against the cross-defendant he brings into the 

action on the cross-complaint. This situation can easily be remedied by the 

expansion of the language of Section 428.30. 

§ 428.30. Jelnder of causes of action against cross-defendant 

428.30. When a person files a cross-complaint as authorized 
by Section 428.10, he mey unite with the cause of action asserted in 
the cross-complaint any other causes of action he has against any of 
the cross-defendants, whether or not such crosa-def'endant is-.already 
a ~arty to the action. 

Collllllent. Section 428.30 provides permissive joinder rules that 
treat a cross-complaint the same as a complaint in an independent 
action. Cf. Section 427.10. Thus, if a party files a cross-complaint 
against eIther an original party or a stranger or both, he may assert in 
his cross-complaint any additional causes of action he has against the 
party or the stranger. See COllllllent to Section 427 .10. Any undesirable 
effects that might result from joinder of causes under Section 428.30 may 
be avoided by severance of causes or issues for trial under Section 1048. 

It should be noted that both the cross-complainant and the cross­
defendant are subject to the compulsory joinder requirements of Sections 
426.20 and 426.30. 

Section 428.70--Rights of "third-party defendants." Section 428.70 deals 

with the impleader problem. by allowing a party against whom a cross-complaint 

has been filed to himself file a special answer asserting defenses which the 

cross-complainant might have against the original plaintiff in the action. 

Professor McCarthy states that a hypothetical might be added to the COIlIIIlent 
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to clarify the situation to which this section applies. The staff believes 

that the section is self-explanatory. However, if an example is needed for 

the Comment, perhaps the following paragraph added to it will suffice: 

The special answer provided by Section 428.70 is designed primarily 
to meet the problem that arises where a plaintiff sues a defendant and 
the defendant cross-complains against a third party for indemnity. To 
protect himself from the defendant's failure or neglect to assert a 
proper defense to the plaintiff's action, through collusion or otherwise, 
the third-party defendant is allowed to assert any defenses available to 
the original defendant directly against the plaintiff. 
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EXHIlllT I 

UNIVERSITY OF SAN FRANCISCO 

$CBOOL OF lAW 

california Law Revision Commission 
School of r~w - Stanford University 
Stanford, California 94305 

November 12,. 1970 

RE: California Law Revision Commission Recommendation 
relating to counterclaims, Croas-Complaints, 
Joinder of causes and Related provisions -
October 1970 

Gentlemen: 

I have had an opportunity to look over the october, 1970 
recommendations and proposed legislation of the California 
Law Revision commission regarding pleading and am impressed 
by the fine job that has been done. 

r take a special interest in your study and proposed changes 
because I authored the joinder changes proposed by· the San 
Francisco Bar Association at the 1970 State Bar COnference, 
which is referred to in footnotes 7 and 27 of your recQIIt­
!!'.endations, {state Bar Resolutions 3-1 and 3-2). The Com­
mission's proposeq legislation substantially incorporates 
t.ha changes I proPosed. 

I also take interest in your study because I have taught 
Civil Procedure at the University of San Francisco Law 
School for five years. I have often been embarrassed trying 
to explain to students the confusing arc often absurd provisions 
which the Commission proposes to change. I have assigned 
·th.ird-year students over the years to write a proposal for 
legislative change in the form of a letter to the Commission. 
They have often chosen the statutes Which are the subject of 
the Commission'S proposals. Their proposals closely parallel 
those of the commission. . 

That such change is essential and long-overdue cannot be 
seriously questioned. As I stated in the San Francisco 
Bar Association's proposal, "The present statutory rules are 
unnecessarily difficult for the practiqing attorney to follow 
without guesswork and extensive legal research." 



c 

c 

c 

california Law Revision Comrnission 
page Two 
November 12, 1970 

I believe that the commission's recommendation~ and proposed 
legislation is, in the main, a very good job and should be 
aggressively pursued through the legislature. While it is 
easy to criticize the present rules, it is quite difficult 
to present a workable alternative. I believe the commission's 
recommendations present a well-constructed alternative to the 
present unacceptable structure of litigation control'. Aglance 
at the JUdicial Council's most recent court statistics reveal 
the present intolerable log-jam of litigation which clogs the 
civil calendar of the California courts. The median delay of 
civil jury trials in urban Superior Courts from complaint to 
trial ranges from 11 months in San Bernardino to 41 months in 
San Francisco (1970 Annual Report of the Administrative Office 
of the California courts, 102, Table XXIV). Hopefully. a 
.streamlining of procedural rules can help to cutdown this 
backlog. A visit to the Law and Motion Department of any 
urban California Court reveals .how the present obsolete joinder 
and cross-demand procedures can obscure and confuse the under­
lying merits of civil cases. 

If litigants and the public are to maintain any respect for 
our judicial system, it is up to the bar. the judiciary and 
the Law Revision Commission to make corrections .and improve­
ments when necessary. We can no longer process the urban 
civil litigation of the 1970's according to rules devised 
for the basically rural society of the 19th century. 

I do have a few suggestions for clarification and modification 
of the Commission's proposals. These are attached. However, 
viewed against the total picture, they are of a ~nor nature. 
I wholeheartedly endorse the efforts and the proposals of the 
Commission and offer to help in any way I can to see to it that 
they become law. 

JTM/sal 

Attachment 

1\re.'a' 
J. Thomas Mccarthy 
Associate Professor 
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SUGGESTIONS FOR MODIFICATION 

Professor J. Thomas Mccarthy 
University of San Francisco 

School of Law 
November 12, 1970 

1. Repeal of CCP379c 

I do not believe that 37geis "unnecessary" even in view of 
the words "in the alternative" in new CCP379. In fact, in 
view of Landau v. salam, lD CA3d /0;), 89 CR 239 (1970), I 
believe a stronger and clearer version of 37geis needed. 
I believe the court in Landau ignored the true meaning of 379c 
and a similar result could be reached even under new 379. 
In Schwartz v. Swan, 211 NE2d 122 (Ill. 1965) (Louisell & 
Hazard Casebook p. 675, 2dEd 1968) the Illinois court reached 
a conclusion opposite to Landau under Illinois C.P.A. sec. 24. 
(Similar to 379 and 379c). The judicial resistance of Landau 
leads me to believe that a strongly worded version of 379c 
is necessary to prevent a plaintiff in such a situation being 
left with no recovery because the two defendants each point 
the finger at each other. I~should not be the plaintiff's· 
burden to prove which defendant caused what injury. Landau 
appears to me to be directly c.ontrary to Summers v. Tice, 
33C2d80 (1948). 

2. 428.10 

Sections (a) and (b) are not entirely consistent. 428.l0(a} 
permits even unrelated claims to be the subject of a cross­
complaint against any party who filed against cross-complainant. 
However, 428.~0(b} appears to require a transactionally related 
claim against a person "whether or not such person is already 
a party to the action". Why include this phrase? 428.10(b) 
appears to restrict what 428.10(a) leaves open. Clarification 
in sec. (b) seems necessary. 

3. CCP428. 20 

This section states that an additional person may be named in 
a cross-complaint only if joinder of that person would have 
been permitted by new 379. 379 requires a transactionally • 
related claim and common questions of law or fact. Does this 
not conflict with new 428.10 which only requires a transactionally 
related claim for third partiel> and allows any claim back against 
parties to the suit? 
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Page Two 
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e.g. PI + P2 v 0 

428.10(a) allows D to file a cross-complaint against 
plaintiffs without restriction. But do 426.20 and 379 require 
that D's cross-complaint against two cross-defendants pI and 
P2 be transactionally-related and that there be common questions 
of law or ,fact? perhaps 0 has separate debts owin~ from PI and 
p2 which have nothing to do with the complaint of pI and P2. 
Does not the combination of 428.20 and 379 foreclose a joinder 
of PI and p2 as cross-defendants? 

I believe 428.20 needs to be clarified to foreclose such an 
argument being raised. 

4. 428.30 

'This section allows a cross-complainant naming a third-party 
to set forth "any causes of action he has against the newly 

:i9inded party". However, 426.10(b) requires a transactionally 
related claim for cross-complaints against third persons. The 
provisions could be construed as contradictory. 428.30 should 
be reworded to make clear it only allows unlimited joinder of 
causes of action which are related to the case brought against 
cross-complainant as defined in 428.10. 

5. 428.70 

I think I understand the factual situation that this relates 
to. However, I believe a factual hypothetical in the comment 
would go far in clarifying the type of situation covered. 
What exactly is gained by allowing the "third-party defendant" 
to fi Ie a "special answer"? 
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Memorandum 70-115 

EXHIBIT II 

§ 379. Permissive Joinder of defendants 

Sec. 5. Section Jl9 of the Code ot Civil Procedure is llIIeIIded to 

read: • 

Jl9. Atr¥-persH-IIBY-1Ie-_ae-a-ae'eMaM-wl!le-Jlas-e .. elaw-aIl-1Re .. 

.ae~B~--A"-'B-aB-aet'ell-~-~~Be-the-title-e .. ~-et-~ee.siea 

te-.eal-,.epe~-wh!eAy-a.-~.tme-.t-.he-eeMBt.eeae .. -et-~-... ,..,-,. 
~ . 

!a-"-p8tI8H.,_.t-.-._.7-tBe-laaGeri-~-'lle-"elBM-."'.-"fty 

ie'e ...... 

-(a) All persons l118y be joined in one action as defendants if' 'tbere 

is asserted apinst them: 

(1) ADl right to relief JOintly, severally, or in the alteruatift, 

in respect of or arising out of the same transection, occurrence, or 

_ -series ot transactions or occurrences and it asr question of law or tact 

common to all these persons will arise in the action; or 

(2) A claim, right, or interest adverse to them in the property or 

controversy-which is' the subject of the action: 

(b) It is not necessary that each detendant be interested as to 

every cause ot action or as to all re11et prayed tor.JI"'pnt may be 

given ap1net one or more defendants according to their reBJl!ct1ve lia­

bilit1es. 

Comment. Sect10n Jl9 1s amended to prov1de statutory standards tor 

Joinder ot detendants eallP&rable to those governing Joinder of pla1ntiffs. 

See the CoIIment to Section Jl8. 
-1-
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§ 379 

'!be deleted provisions of' Section 379 and f'ormer Code of Civil Procedure 

Sections 'J798, 319b, 'J79c, 380, and 383 provided liberal Joinder rules but 

were criticized for their uncertainty and overlap. See 1 Chadbourn, GrosSIIIIIn 

& Van Alstyne, California Pleading § 618 (1961); 2 Witkin, California Pro­

cedure Fleading § 93 (1954). The amendment to Section 319 substitutes the 

IIIOre understalldable "transaction" teat set forth in Rule 2O(a) of the 

Federal Rules ot Civil Procedure. However, in so doing, the section probably 

merely makes explicit what was implicit in prior decisions. See Hoeg v. 

Superior Court, 2(1'( Cal. App.2d 611, 24 Cal. Rptr. 659 (1962-). Paragraph (2) ot 

subdivision (a) ot Sec'Uon 319 is included merely to make clear that Section 

319 as allleoded pests joinder in any case where it formerly was pe:rm1tted. 

See Col!!!!Mmt to Section 318. Paragraph (2) is derived f'rom the deleted pro­

visions at Section 'J79 am the principle stated in former Code of Civil Pr0-

cedure Sections 379&, 319b, 'J79c, 380, and 383· 

The phrase "in the alternative" in Section 379 retains without change the 

prior law under former Code of Civil Procedure Sections 3798 and 379<:. See 

2 Witkin, California Procedure Pleading § 96(b)(1954); Federal Eule~~f Civil 

Procedure, Rule 2O(a )(pe:rm1ttins Joinder of defendants where right to relief 

is asserted against them "in the alternative") and Of'f'icial Form 10 ("Com-

plaint for negligence where plaintiff is unable to dete:rm1ne definitely whether 

the person responsible is C.D. or E.F. or whether both are respOnsible ••• It). 

See Kraft v. Smith, 24 Cal.2d "124, 148 P.2d 23 (l944)(pe:rm1tting joinder 

of two doctors who operated on plaintiff's leg at different t1mes). But see --
landau v. Salam, 10 Cal. App.3d 472, 89 Cal. Rptr. 239 (1970)(denying jOinder. 

of two defendants who allegedly injured plaintiff in 

accidents occurring on separate days). See generally 2 Witkin, California 

C . Procedure Pleading §§ 96, 97 (1954). 
-2-
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i 3'l9c (RePealed) 

Sec. 8. SectiOO 3790 of the Code of Civil Procedure is repealed. 

31ge~--wae~e-~"-pla,-~",-,.-ta-•• ~\$-a.-~e-~"-,. .... -",,-v'" 
"-'.-eB~'~le.-~.-Pe.F •• S'-"-~-I.ta-~w.-eF-.... -........ ~.,-v6'k 
~"-'.~B~-~"~-~"-'~.~'.R-as-~.-wa,.a,-"-&a1,-.'-."-"' •• '"~.-,. 
l".le,-... -~.-w"~-.xi.B.,-~-8e-•• 'e"' ••• -8e.we.B-'''-'''''-'~ 

CCllllllleut. Section 3790 is repealed as unnecessary. The authority granted 

by Section 379c to Join defendants liable in the alternative is continued 

without cbanse in revised Sectioo 379. See the Comment to Section 379. 
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Article 3. Permissive Joinder of Causes of Action 

§ 427.10. Perrnissi'le joInder 

427.10. (a) A plaintiff wbo in a complaint, alone or with coplaintiffa. 

alleges a cause of action against one or more defendants may unite with 

such cause any other causes whi~~ be has either alone or with any co-

plaintiffS against any of such defendants. 

(b) Causes of action tr~y be joined in a cross-complaint in accordance 

with Sections 428.10 and 428.30. 

Canment. Section 1;27.10 supersedes fonner Code of Civil Procedure Section 

427 and eliminates the arbitrary categories set forth in that section. Section 

427.10 relates only to joinder of causes of action against persons who are 

properly made parties to the action; the rules governing permiesive joinder 

of parties are stated in Sections 378, 379, and 428.20. 

Under former Section 1l27, plaintiff could join causes unrelated to one 

another only when they happened to fall within one of the stated categories. 

The broad principle reflected in Section 427.10 (complaints) and Sections , 

428.10 and 428.30 (cross-ccmplaints)--tha~ once a party is properly joined in 

an action because of his connection to a single cause of action. adverse parties 

may join any other causes against him--has been adopted in many other jurisdic­

tions. See,~, Rule 18(e.) of the Federal Rules of Civil Procedure. For fur­

ther discussion. see Friedenthal, Joinder of Claims, Counterclaims, and Cross­

Complaints: Suggested Revision of the California ProVisions, 23 Stan. L. RlIv. 1 

(1970) • 

Any undesirable effects that might result from the unlimited joinder per­

mitted by Section 427.10 may be avoided by severance of causes or issues for 

trial under Section 1048 of the Code of Civil Procedure. 
fhe. 

It should be noted that the plaintiff is subject tOA compulsory joinder 

requirements of Section 426 .20. -4-
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Article 4. Cross-Complaints 

§ 428.10. Permissive cross-complaint 

428.10. A party against whom a cause of action has been asserted in a 

complaint or cross-complaint may file a cross-complaint setting forth either 

or both of the following: 

(a) Any cause of action he has against any of the parties who filed 

the complaint or cross-complaint against him. 

(b) Any cause of action he has against a person aUeged to be liable 

thereon, whether or not such persOll is already a party to the action, if 

the cause of action &l!8erted in his cross-complaint (1) arises out of the 

same transaction, occurrence, or series of transactions or occurrences as 

the cause brought against him or (2) asserts a claim, right, or interest 

in the property or controversy which is the subject of the cause brougbt 

against bim. 

Ccaaent. Section 428.10 refiects the fact that a cross-complaint is the 
t 

only type of pleading that may be filed to request relief by a party against 

wIlaa a complaint or cross-complaint has been 1"iled. It should be noted that, 

i1" the cause arises out of the same transaction or occurrence, the cross­

camplaint is ccg>u1sory. 'see Section 426.30. Counterclaims have been abol­

ished. Section 428.80. 

SubdiV1aiOll (a) adopts the simple rule that a party 88ainst whom a 

camplaint or cross-complaint has been filed m&¥ bring any cause of action be 

has (regardless of its nature) against the party who tiled the complaint or 

C cross-complaint. There need be no factual. relationship between his cause and 

tbe cause of the other party. This is the rule under the Federal Rules of 
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~ivll Procedure and other modern provisions. !:.S.:.. Fed. R. eiv. Proc •• 

Rule 13. Third persons ~ be Joined pursuant to Section 428.20. 

Subdivision (a) is generally consistent with prior law (former Code of 

Civil Procedure Section 438) which provided far a counterclaim; but. under 

priar law. some causes Which a party bad against an opposing party did not 

qualify as counterclaims because they did not satiSfy the "diminish or 

defeat" ar "several Judgment" requirements. These requirements are not con­

tinued, and subdivision Ca) permits unlimited scope to a cross-caoplaint 

against an opposing party. Far discussion of the priar law, see the COIIIIJiIllt 

to Section 426.30 and Friedenthal, Joinder ot Claims. Counterclaims, and 

Cross-Complaints: Suggested Revision of the Calltarnia Provisions, 23 stan. L. 

Rev. 1, 19-23 (1970). 

Subdivision (b) continues the rule (tormer Code ot Civil Procedure Sec­

tion 442) that a cross-complaint ~ be asserted against any person, whether 

ar not a party to the action, if the cause ot action asserted in the cross­

complaint arises out ot the same transaction ar occurrence ar involves the 

same property ar controversy (see discussion in CClllllllents to Sections 378, 

379, and 426.10). Subdivision (b) thus permits a party to assert a cause at 

action against a person who is not already a party to the action if the 

eause has a subject matter connection with the cause already asserted in the 

action. Far further discussion, see Fr1edenthal, sUpra, at 25-26. 

Any undesirable effects that might result trom Joinder of causes under 

Section 428.10 may be avoided by severance ot causes ar issues tor trial 

under Section 1048 ot the Code ot Civil Procedure. 
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§ 428.20. J2inder of parties 

428.20. When a person files a cross-complaint as authorized by Section 

428.1.0, be me.y join any person as an additional party to the cross-ccmpl.alnt 

if, bad the cross-camp1.aint been filed as an independent action, the joinder 

of that party would have been petmltted by the statutes ~overning joinder of 

parties. 

Comment. Section 428.20 .Illllkes clear that, when a cross-complaint is pend tted 

under Section 428.10, persons ~ be joined as cross-complainants who were not 

previously parties to tbe ,/lction and the cross-complaint may be brought asainst 

persons who were not previously parties to the action. ThUS, Section 428.20 is 

coosistent with the general principle that a cross-canpl.aint is to be treated as 

if it were a eallPl.aint in an independent action. 

Section' 428.20 retains prior law that a cross-ccmplalnt me.y be brought against 

a person or persons not previously parties to the action if it asserts a. C&Wle of 

action that arises out of the same transaction or occurrence; the~ is no require­

ment that it assert a cause of action against a persOll already a party to the 

action. See former Code of Civil Procedure Section 442. However, where the cause 

of action asserted in the cross-complaint does not arise out of the same transactioo 

or occurrence, Section 428.20 provides a more liberal rule than prior law. P'Ol'IIIerly. 

a countercla.1Jn could be brought against a plaintiff only; a third perBon could not 

be Joined because this was precluded by the "several juc!gment1' reqUirement ot tormer 

Code of Civil Procedure Section 438. This limitation on joinder of parties is not 

continued 1n Section 428.20. For further discussion, see Friedenthal, 

Joinder of Claims, Counterclaims, and Cross-Complaints: Suggested Revision of 

the California Provisions, 23 Stan. 1. Rev. 1, 21-23 (1970). 
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§ 428.30. Joinder of causes of action against person not already a party 

428.30. Where a person filing a cross-complaint properly Joins as 

a party a person who has not previously been a party to the action, the 

person filing the cross-complaint may set forth in the cross-complaint 

any causes of action he has against the newly Joined party. 

COI!IIDent. Section 428.30 provides permissive joinder rules that treat 

a cross-complaint the same as a complaint in an independent action. ~ 

Section 427 .10. Thus, if a defendant properly Joins a stranger as a co-

defendant on a cross-complaint, the defendant may then assert any additional 

causes of action he has against the stranger. See the CCGIIIIent to Section 

427 .10. Any undesirable effects that might result from joinder of causes 

under Section 428.30 may be avoided b,y severance of causes or issues for 

trial under Section 1048. 

It should be noted that both the cross-complainant·1Ul4 the- uev O1'08S-

defendant are subject to the compulsory joinder requirements of Sections 

426.20 and 426.30. 



. . .. 

c 

c 

c 

§ 428.70. Rights of "third-party defendants" 

428.70. {a} As used in this section: 

(l) "Third-party plaintiff" means a person against whom a cause of 

action has been asserted in a complaint or cross-complaint, who claims 

the right to recover all or part of any amounts for which he ~ be held 

liable on such cause of action from a third person, and who files a 

cross-complaint stating such claim as a cause of action against the 

third person. 

{2} "Third-party defendant" means the person who is alleged in a 

cross-complaint filed by a third-party plaintiff to be liable to the 

third-party plaintiff if the third-party plaintiff is held liable on 

the claim against him. 

(b) In addition to the other rights and duties a third-party defend-

ant has under this article, he may, at the time he files his answer to 

the cross-complaint, file as a separate document a special answer alleg-

ing against the person who asserted the cause of action against the 

third-party plaintiff any defenses which the third-party plaintiff bas 

to such cause of action. The special answer shall be served on the third-

party plaintiff and on the person who asserted the cause of action 

against the third-party plaintiff. 

Coument. Section 428.70 makes clear that, in addition to all rights and 

duties of. a party against whom a cross-complaint has been filed, a third-

party defendant has the right to assert any defenses which the third-party 

plaintiff could bave asserted against the party who pleaded the cause of 

action against the third-party plaintiff. £!:.:. Fed. R. Civ. Proc., Rule 14. 
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