
8/10/70 

Memorandum 70-76 

Subject: Annual Report 

Attached is a copy of the Annual Report for 1969. The staff suggests 

that the Annual Report for 1970 follow generally the same f'o:nn. We indi-

cate below the changes that should be made in revising the report for 1970. 

Inside Cover 

This will be revised to reflect Commission and staff membership as of 

December 1, 1970. 

Title Page 

!:lite will be changed to "December 1970." 

Letter of' Transmittal 

Letter will be on new letterhead, submitted by Mr. Stanton, and dates 

changed to 1970 dates. 

Table of Contents 

Will revise to confo:nn to contents. 

Function and Procedure of Commission {pages 87-89) 

will revise to reflect action on Commission bills by 1970 Legislature. 

Personnel of' Commission (page 90) 

Will revise to reflect Commission and staff changes and to state 

membership of Commission as of December 1, 1970. 
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Summary of Work of Commission (page 91) 

No change in first paragraph. Second paragraph will be revised to 

conform to whether Commission requests any new studies. Last paragraph 

will be revised to reflect actual days of meetings. 

1970 Legislative Program (page 92) 

This portion of Annual Report, which will be designated "1971 Legis-

lative Program," will list comparable information for recommendations to 

1971 seasion. 

Studies in Progress (pages 93-96) 

This material will be replaced on material set out in Exhibit I (pink) 

attached. Please mark your suggested editorial changes on Exhibit I and 

turn it in to the staff at the September meeting. 

Legislative History Of Recommendations Submitted to 1969 Legislative 
Session {pages 97-99} 

We will provide a similar history for measures submitted to the 1970 

session. The only policy question is whether we should include a reference 

to Senate Bill 266 (relating to proof of certain foreign writings). This 

bill resulted from a letter to the Commission after our Annual Report was 

sent to the printer. The Commission determined that legislation was 

immediately needed and recommended the enactment of Senate Bill 266 by the 

1970 Legislature. The Executive Secretary explained the bill before the 

Senate Judiciary Committee and, at the request of the author (Senator 

Cologne 1 appeared on behalf of Senator Cologne before the Assembly Judi-

ciary Committee. The staff believes that we should report concerning this 
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bill in our Annual Report and that the bill should be counted in computing 

the achievements of the Law Revision Commission. A draft of a statement 

that could be included in the Annual Report is attached as Exhibit II 

(yeJ.low). Please mark any suggested editorial changes on this draft and 

turn it in to the staff at the September meeting. 

Calendar of Topics for Study (pages 100-109) 

The staff suggests that the Commission drop a number of topics that 

have been continued on the calendar for further study and reallocate the 

remaining topics as indicated below. 

~pics Un~er Active Conside!.a~ion (pages 100-102) 

We suggest that the following topics listed as under active consider-

ation be retained in that category: (1) Condemnation; (2) Sovereign 

Immunity; (3) Inverse Condemnation (description of this topic will be con­

formed to revised description adopted by 1970 Legislature); (4) Arbitration; 

(5) Counterclaims and Cross-Complaints; (6) Liquidated Damages; (7) Joinder 

of Causes of Action; (8) Right of Nonresident Aliens to Inherit. We sug-

gest that three additional stUdies be added to the priority category: (9) 

Custody (we expect to receive the consultant's study on this topic by the 

end of September); (10) Attachment and Garnishment (we expect to receive 

the consultant's study on this topic by October 1, 1970); (11) Lessor-

Lessee Rights. We indicate below the disposition of the remaining topics 

listed under "Active Consideration" in the printed report for 1969. 

Other Topics Authorized for Study (pages 102-103) 

The first two topics listed in this category will be moved to the 

"Active Consideration" category: nonprofit corporations (authorized for 

study by 1970 Legislature) will be listed, and the partition study will be 
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continued in this category. The study of Civil Code Section 1698 (now 

shown under "Active Consideration") will be included as a topic authorized 

for study. 

Topi~s Continued on Calendar for Further Study (pages 103-105) 

We suggest that the following studies be retained in this category: 

(1) Law Relating to Partnerships and Other unincorporated Associations; 

(2) Escheat; (3) Quasi-Community Property and Section 201.5 Property; (4) 

Powers of Appointment; (5) Fictitious fusiness Names. The Evidence Code study 

will be added to this category. These are all maJor studies and we may need 

to recommend corrective revisions. Hence, we should retain authority to do 

so. 

Topics to Be Dropped From Calendar of Tbpics (pages 105-106) 

The Commission has determined to drop two topics from its agenda: 

(1) Trial Preferences; (2) Jury Instructions. See Exhibit III (green) for 

a statement concerning these topics. Please mark your editorial revisions 

on this exhibit and return it to the staff at the September meeting. 

The staff suggests that the following topics, all of which resulted in 

the enactment of legislation, be dropped from our Calendar of Tbpics: (1) 

Personal Injury J:emage Awards; (2) Mutuality of Remedy; (3) Vehicle Code 

Section 17150 and Related Statutes; (4) Good Faith Improvers; (5) Code of 

Civil Procedure Section 1974 (if recommendation to 1970 Legislature becomes 

law); (6) Additur and Remittitur; (7) Civil Code Section 715.8 (rule against 

perpetuities) • 
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Topics for Future Consideration (pages 107-109) 

The Commission has not as yet determined to request authority in 1971 

to study any new topi cs . See, however, Memorandum 70-96. 

Report on Statutes Repealed by Implication or Held Unconstitutional (page 110) 

This portion of the report will be considered at a later meeting. 

Recommendations (page Ill) 

To follow same form but conformed to content of report. 

Budget Statement 

Attached as Exhibit IV (White) is the budget statement. If the staff 

recommendations above are approved, the first paragraph~n the second page 

of the statement should read: 

The workload of this commission is determined primarily by the 
number of topics assigned to it by the Legislature. The commission 
now has an agenda of 29 topics referred to it by the Legislature for 
study, including one topic referred to the commission by the 1970 
Legislature. The eommissioD plans to recommend to the 1971 Legisla­
ture that seven topics be dropped from its agenda because legislation 
recommended by the commission on these topics has been enacted and 
that two additional topics be dropped because no legislation on these 
topics is deSirable. 
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Memorandum 70-76 

EXHIBIT I 

Sl'UDIES IN PROOIIESS 

INVmlSE CONDEMNo\TIOB 

Resolutlon Chapter 130 o£ the Statutes o£ 1965 directed the Commis.lon 

to study "whether the decisional, statutory, and constltutlODal. rule. 

'goverllins the liability of public entities tor illVerse conde_tion should 

be revised, includlns but not limited to the liabillty £or inverse cODdeal­

nation resultins from flood control proJects." The COIIIIIission 1ntends to 

devote a substantial portion of its time durins the next:rev years to the.", 

of illVerae oondemnation and tentatively plans to subal1t recOlllDeDdatloas 

coverins portions ot this topic as work on tbose portion. is completed. 

The Caami.s1on bas given priority to the water damage aspect ot inverse 

eondemns.tion. Durlns 1969 and 1970, the ComI!I1s.ion devoted considerable 

time to the pr8JlVat1on of a tentative recom.ndatlon relatins to liabUlt1 

for water damage and liabUity £or interference with land stability. '!be 

COIIIIIiseion concluded that desirable legislation in this fleld of J.s.v appears. 

to require revision of the rules govemins liabWty of private persons as 

well as public entities. Accordingly, the COIIIIII1 •• ion requested and the 

1970 Legislature authorized the expansion of the scope of the inverse 

condemnation study to include consideration of whether the law relatins to 

the liability of private persons under 81milar circumstances should be 

revised. 
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The Commission has studied the problem of aircraft noise damage and 

has decided not to recommend legislation on this subject at this time.* TwO 

* The Commission wishes to acknowledge the substantial assistance it 
received from its consultants on the aircraft noise study: Professor 
Arvo Van Alstyne, university of Utah law School (who prepared the 
background legal study); Dr. Miurice A. Garbell, aeronautical consult­
ant, San Francisco (who prepared several background papers covering 
technical aspects of aircraft noise measurement); John N. Mclaurin and 
Gideon Kl3llIler, Los Angeles attorneys. others who assisted the Commis­
sion by attending Commission meetings and providing background legal 
or technical information include: Dwight E. Bishop, Bolt, Beranek, and 
Newman, Inc.; Ralph E. Clark, appraiser, San Francisco; Richard F. 
Desmond, attorney; [avid Ingram, appraiser, Menlo Park; Bert J. Lockwood, 
Department of Airports, Los Angeles; E. E. McTaggart, California Depart­
ment of Aeronautics; John E. Nolan, deputy port attorney, Oakland; 
John D. Rogers, attorney; J. Kerwin Rooney, port attorney, Oakland; 
M. N. SheI1lloln, Department of Airports, Los Angeles; ~rold II. Woodward, 
state Department of Aeronautics, Los Angeles. Representatives of 
various state and local public entities, who regularly attend Ccmnis­
sion meetings, also assisted in this study. 
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recent decisions of the Superior Court in Los Angeles reach generally 
1 

sound. results. The Commission plans to keep abreast of develqpcente in 

this area of the law in case legislation later appears necessary. other 

aspects of inverse condemnation liability under active study by the Com-

mission include liability for highway proximity damage. 

Recommendations that already have resulted from the inverse condemna-

tion study are those relating to liability for ultrahazardous activities, 

liability for the use of pesticides, liability based on a theory of common 

law nuisance, and the rights and obligations arising when a public entity 

enters upon private property to survey, examine, and make tests in connec-
2 

tia1 with the possible acquisition of the property for public use. 

Professor Arvo Van Alstyne of the College of Law, University of Utah, 

has been retained as the Commission's research consultant on this topic. 

The first five portions of his research study have been completed and 

published in law reviews. 3 Additional portions of the study are in prepara-

tion. 

1. Aaron et al. v. City of Los Angeles (Los Angeles Superior Court No. 
837, 799)(Memorandum Opinion of Judge Bernard S. Jefferson, 
February 5, 1970); Greater Westchester Homeowners' Ass'n v. City of 
Los Angeles et al. (Los Angeles Superior Court No. 931, 989)(Memo­
randum Opinion of Judge Bernard S. Jefferson, April 17, 1970). 

2. See Recommendation Relati to Soverei n Immunit : Number 10--Revis1on 
of the Governmental Liability Act October 1 9, reprinted in 9 Cal. 
L. Revision Comm'n Reports 801 (1969). For a legislative history of 
this recommendation, see 10 Cal. L. ReVision Comm'n Reports (1970). 
Portions of the recommended legislation were enacted. See cal. 
Stats. 1970, Chs. , 

3. See Van Alstyne, Statuto Modification of Inverse Condemnation: The 
Scope of Legislative Power, 19 Stan. L. Rev. 727 19 7 ; Modernizing 
Inverse Condemnation: A Legislative Prospectus, 8 Santa Clara Lawyer 
1 (1967); statutory Modification of Inverse Condemnation: Deliberately 
Inflicted Injury or Destruction, 20 Stan. L. Rev. 617 (1968); Inverse 
Condemnation: Unintended Physical Damage, 20 Hastings L.J. 431 (1959); 
Just Com ensation of Int ible Detriment: Criteria for Le islative 
Modifications in California, 1 U.C.L.A. L. Rev. 91 1 9 . 
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CONDEMNATION LAW AND PROCEDURE 

The Commission is now engaged in the study of condemnation law and 

procedure and tentatively plans to submit a recommendation for a compre-

hensive statute on this subject to the 1973 Legislature. 

As it did in connection with the Evidence Code study, the Commission 

will publish a series of reports containing tentative recommendations and 

research studies covering various aspects of condemnation law and procedure. 

The comments and criticisms received from interested persona and organiza-

tiona on these tentative recommendations will be considered before the 

comprehensive statute is drafted. The first report in this series has 

been published. See Tentative Recommendation and a Study Relating to 

Condemnation Law and Procedure: Number I--Possession Prior to Final Judg­

ment and Related Problems, 8 Cal. L. Revision Comm'n Reports 1101 (1967). 

Work on the second report in this series, dealing with the right to take, 

is well underway. The Commission's staff has begun work on background 

material for the third report which will deal with compensation and the 

measure of damages. 

Prior to 1973, the Commission will submit recommendations concerning 

eminent domain problems that appear to be in need of immediate attention. 

The Commission submitted the first such recommendation (exChaDge of valua-
4 

tion data) to the 1967 Legislature, a second recommendation (recovery of 

the condemnee' s expenses on abandonment of an eminent domain proceeding) 

4. See Reconnnendation Relati to Discover in Eminent Domain Proceed! s, 
8 Cal. L. Revision Comm'n Reports 19 19 7. For a legislative his­
tory of this recommendation, see 8 Cal. L. Revision Comm'n Reports 
1318 (1967). The recommended legislation was enacted. See Cal. stats. 
1967, Ch. 1104. 
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5 
to the 1968 Legislature, a third recommendation 

6 
Legislature, and will 

(arbitration of just 

compensation) to the 1970 submit a fourth recom-

mendation (uniform relocation assistance statute) to the 1971 Legisla-
7 

ture. 

EVIDENCE 

The Evidence Code was enacted in 1965 upon recommendation of the 

Commission. Resolution Chapter 130 of the Statutes of 1965 directs the 

Commission to continue its study of the Evidence Code. Pursuant to this 

directive, the Commission has undertaken two projects. 

The first is a continuing study to determine whether any substantive, 

technical, or clarifying changes are needed in the Evidence Code. In this 

connection, the Commission is continuously reviewing texts, law review 

articles, and communications from judges, lawyers, and others concerning 

the Evidence Code. As a result of this review, the Commission submitted 

5. See Recommendation Relating to Recove of. Condemnee's 
Abandonment of an Eminent Domain Proceedin Revision Comm'n 
Reports 13 1 19 7. For a legislative history of this recommendation, 
see 9 Cal. L. Revision Comm'n Reports 19 (1969). The recommended 
legislation was enacted. See Cal. Stats. 1968, Ch. 133. 

6. See Recommendation Relati to Arbitration of Just Compensation (Septem­
ber 1 9, reprinted in 9 Cal. L. Revision Comm'n Reports 123 (1969). 
For a legislative history of this recommendation, see 10 Cal. L. 
Revision Comm'n Reports (1970). The recommended legislation was 
enacted. See Cal. Stats. 1970, Ch. 417. 

7. See Recommendation Relating to Uniform Relocation Assistance Statute 
(in preparation). 
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recommendations to the 1967 
10 

the 1970 Legislature. 

8 9 
Legislature, to the 1969 Legislature, and to 

The second project is a study of the other California codes to deter-

mine what changes, if any, are needed in view of the enactment of the 

Evidence Code. The Commission submitted recommendations relating to the 
11 12 

Agricultural Code and the Commercial Code to the 1967 legislative 

session. To the extent that its work schedule permits, the Commission will 

submit recommendations relating to additional codes to future sessions of 

the Legislature. 

8. See Recommendation Relati to the Evidence Code: Number l--Evidence 
Code Revisions October 1 ,reprinted in Cal. L. Revision Comm'n 
Reports 101 (1967). For a legislative history of this recommendation, 
see 8 Cal. L. Revision Comm'n Reports at 1315 (1967). Much of the 
recommended legislation was enacted. See Cal. Stats. 1967, Ch. 650. 

9. See Recommendation Relati to the Evidence Code: Number 4--Revision 
of the Privileges Article November 19 ,reprinted in 9 Cal. L. 
Revision Comm'n Reports 501 (1969). For a legislative history of this 
recommendation, see 9 Cal. L. Revision Comm'n Reports 98 (1969). The 
recommended legislation was not enacted. 

10. See Recommendation Relati to the Evidence Code: Number 5--Revisions 
of the Evidence Code September 1 9, reprinted in 9 Cal. L. ReviSion 
Comm'n Reports 137 (1969). For a legislative history of this recom-
mendation, see 10 Cal. L. Revision Comm'n Reports (1970). Some of 
therecommended legislation was enacted. See Cal. Stats. 1970, Ch. 69 
(res ipsa loquitur). 

11. See Recommendation Relati to the Evidence Code: Number 2-- icul­
tural Code Revisions October 1 ,reprinted in Cal. L. Revision 
Comm'n Reports 201 (1967). For a legislative history of this recom­
mendation, see 8 Cal. L. Revision Comm'n Reports at 1316 (1967). The 
recommended legislation was enacted. See Cal. Stats. 1967, Ch. 262. 

12. See Recommendation Relati to the Evidence Code: Number 3--Commercial 
Code Revisions October 19 ,reprinted in Cal. L. Revision Comm'n 
Reports 301 (1967). For a legislative history of this recommendation, 
see 8 Cal. L. Revision Comm'n Reports at 1316 (1967). Much of the 
recommended legislation was enacted. See Cal. Stats. 1967, Ch. 703. 
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OTHER TOPICS UNDER ACTIVE CONSIDERATION 

During the 1971 legislative session, the Commission also will be 

occupied with the presentation of its legislative program. In addition 

to the recommendation mentioned above, the 1971 legislative program in-
13 

cludes a recommendation relating to various aspects of pleading. 

If work on eminent domain and inverse condemnation does not occup,y 

substantially all of its time, the Commission plans to consider during 

1971 other topics authorized for study. These include arbitration, 

liquidated damages, and the right of nonresident aliens to inherit. 

13. See Recommendation and st 
Complaints, etc. in preparation 
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EX'!lIBIT II 

PROOF OF FOREIGN OFFICIAL RECOROO 

Senate Bill No. 266, which became Chapter 41 of the Statutes of 1970, 

was introduced by Senator Gordon Cologne (Chaiman ot the Senate Judiciary 

CoaIittee) to effectwite an unpublished l'eCQll!lllendation of the lay Revision 

Commission. l This l'ecommendation result~ trom a letter from Charles w. 
Ricketts, lJ:)s Gatos attorney, pointing out I!I deficiency in Section 1530 of 

the Evidence Code. 

1. Senate Bill 266 provides: 

1 
a 
3 
4 
5 
6 
7 
8 
9 

1 
J 
B , 
II 
8 
'I 
8 
8 

10 
11 
12 
13 l' 15 
16 
,{~ 
19 
20 
21 
22 
28 
t4 
25 

A .. IUlt to _end SlID!'." 1530 of 1M Evid .... s 0048, rdaling 
to tWUtoc. of wrilmUI, and dularillg Iii" 1IrUetIq/ lJurfOl, 
fo 10k. _fleel 'mmediat61g. 

TA. PBOP" 01 tJu Sto;t. of California M eMef AI foUoWl: 

SECTION 1. Section 1530 of the Evidence Code i& amended 
to read: 

1530 .• (a) A purported copy of 0; writing in the c~ of 
• public entity, or of an entry in sneh & writing, i. prima. facie 
evldance of the existenCb and content of such writinir or entry 
if, 

(1) The eopy purports to be published by the authority ?f 
the nation or etate, or public entity therein in which the writ­
i.ag is kept; 

(2) The ollle. In which the writing i9 kept is within the 
United States or within the P.mam .. , Canal Zone, the Trust 
Territory of the Pacifu! Island., or tile Rynkyu Islands, and 
the copy 18 alte.ted or Mrtitl.d ao A .otrect copy of the writing 
or entry by a public employee, or R ~eputy of 0; public e)II. 

ployee, h.'lTing the If'gal custody of th~ wrjtin~; or " 
(3) The ofllee in which the writing )I! kept is not within the 

United States or any other place dc..,ribed in paragraph (2) 
and the cow is att~ed as a correct ropy oJ thr writing or 
entry by a person having authority to make attestation. Th' 
atteetation must he accompanied by a 6nal statement certifying 
the ~nuin<!ll_ 01 tho signature and tlie official p,,"ilion of (j) 
.. permo who attested the copy 88 a ~orrecteopy or (Ii) any 
foreign oIIIeW who hll8 eortill.,1 elthe. the genuinenees of the 
Dp_ture and ol!leial p<l!ritioJl of the person altesting'the copy 
or the genU!ne.nellll of the .i~ature hnd olBeial position oJ 
anotber fore1p oIIIeial who haa exeeuted a similar certilleate in 
a chaill of sueh certi.fi<oAtes b"ginning, with a certificate oJ tho 
genuillene.sa of Ibe signature and oftleiljl position of tbe peraoll 
attesting the copy. !i1lte Ezcept os p"",i"ed ;" the \'1m _1_, 
tM ftnaI Btatemen t may be made on It by a Secretllry of an 
embassy or legation, eonstil genoral, consul, vice consul, or 
CODB1l~ agent r ... MI>eP efiieep ... ~ fft ..... ......wee of the 
United ..stat"" i1Wie .... ol tit Ht6 .......... ;.. ~ tI!t> ... itiBof M 
JIetM, .... "' .. Meeeed ~ ,.oe, _ '" !tie ..m..e, or a aip!om4~ 
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Section 1530 of the Evidence Code is concerned with the us.e of 8 copy 

of 8 writing in official custody to prove the content of the original. 

Section 1530 was deficient insofar as it prescribed, in subdivision (8)(3), 

the procedure for proof of t'oreign official writings. Subdivision (a)(3) 

.. ~ 

P:T 
28 
29 
30 
31 
S2 
SS 
34 
35 
36 
31 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 

: 1 
, 2 
.3 

4 
5 
6 
1 

or __ lar ofJicMl ol tho for.ilJ1l co""I'lI assigned or accrefi.. 
ifed /0 1M U .. ited 8tatel. Prior te JD"'iary 1, 1971, tlte filial 
lfottelllMJl may aIBo be _de by a secretary of an .... 0(1,"11 or 
legalion, .""".! general, ooll$lll, v;ce CCllful, consular "IJtflt, or 
otlt.r Officer itt th~ for.;gn serr..;u of tit. Unilod Stat., .t~­
,~ i" lit. natio .. in ",hielt the wrili,.g;s k"pt. authenticated 
by Ih, •• al of Iti. office. If rea.onabk ~pport"n;tv haa been 
gWe" to all part~. to '''l76stigate the auMcnricily and accuracv 
of Ihe docum""fs, tit. c/JUr' "'''v, for wild MHoe shOW1l, (i) 
admit a .. tUtes'ed copy without the final frateme"t or (ii) per­
mit lite writing Dr .. dry i" fDreirm custody tQ lit er>id"""ed by 
CI>Il oUet/ed sum",ary with or without a fi~a! .natoment. 

(b) The p1't!8umptions establisl",d by this .eetion are pre­
sumptions "/fMling the burden of prod u<.ing evidenee. 

SEC. 2. This act is an urg.ncy statnte; neees..ary f01' the im­
m!diate preservation of the public p.~('e, he"lth or !IIllol,. 
within th~ meaning of Article IV of the Con.titutwn and shan 
go into immNliate effect. The lacts consdtuting such necessity 
are: 

In some situations, it now i. impo .. ibl~ to gatisfy the basic 
reqlliN!meht of puragraph (3) of ,,,btliv;,ion (aj ot Seetion 
1530 of the Evidllllee C-ode because th~re i. no United States 
official in the particular foreign eountry (snell a8 East Ger­
many) who can make the flnal .tatem'-I1~ required b,. pl\l'll­
graph (3) . .As a result, it may be impossib,. in IIOme situations 
te establish sucb matters aA hirth, legitillll\c,., marriage, death, 
(If a will This lIUly result in injustice or In delay in thereeo­
lution fit issues now pending iu California courts. Therefore, 
it is Dee<>.ssary that this act take immediate ·el!'eet . 

• 

• 

L~ ___ _ 
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. .- .. 
~ tbat tbe ""P7 of the. 1'are1gD oUlc1al :recozd be attHted .. a . .. 

correct copy by "a person haviDg authority to JllBke the attestation." !!le 

subdivision further requires tlIat the first attester's s1pture and bis 

official position be certified by a higher tare;l.gn official, whose sip­

ture can in turn be certified by a st1ll b18ber ott1oial. UDder the sec­

tion as it fcrIIIerl,y read, such certifications could be continued in a aba1n 

until a foreign ~cial was reache4 .. to wbClm a tl'nite4 atstes ~oreign 

service officer "stationed 1n the nation in which the vritiDg 1s kept" bad 

r adequate ln1'ormation upon wbich to base his f1Dal cert1t1cation. In other 
"-

words, to proYe a copy of a foreign offioial record, 1.t was necesaa17 to 

have a certlficate of a United States teN1gn sery;I.ae GtUDW stationed in 
:: 

the nation in which the vrit1pl'IUgpt. 

In IIOIIIe sltuations, it was 1.mpo .. 1ble to satisfy the basic requ1~ 

ot subdiVision (a)(3) of Sectlon 1530 because there ware DO t1D1ted States 

foreign service oft1cials in the particular fozoe1fpl COUZItl7 (such as )!last 

OermaDY) and, hence, there was no one who 00IIl4 make the ce.rtU1cate :raptn4 , .,'.. ~ . -', . - ' . . - .. ," . '. . 
by subdiviSion (a )(3). As a result, in 801IIII situations, it was extreme17 

difficult and expens1ve or even 1IIpossible to establish such IIIltters as 

birth, leg1t1lllBcy, IIIlrriage, death, or a wi~. 

The probleIII descrlbed above was parUCIllarly troubleStlllll in the case 

or a foreign will because Probate Oode Section 361 was amended at the 1969 

C sesslon to provide that a cOW of a forelgn will (and the related 40cuMnts 

concern11I8 the establ1shment or proof' or the will in the foreign CClIlJltry) 

can be admitted 1n cal1fornia "if such copy or other evidence satisf'1ea the 
. , . 
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requirements of Article 2 (oommencing with Section 1530) of Chapter 2 of 

D1vision II of the Evidence Code." 

When Section 1530 of the Evidence Code ws drafted in 1964, the coad.s-

sion bad the benefit of a proposed amendment to IW.e 44 of the Federal Rules 

of Civil Procedure and based subdivision (a )(3) on that proposed ameDdment. 

After the Evidence Code ws enacted in 1965, IW.e 44 was revised (in 1966) 

to provide for proof of foreign official records. In the revision of Rlle 

44 in 1966, the defect pointed out above was discovered and provision was 

lIIIIde in RUle 44 to cover the problem. 

Rlle 44 (as revised in 1966) includes the following provision to deal 

with the East Ge11llll1lY type of case: 

If reasonable opportunity bas been given to all parties to investtaate 
the authenticit:r and accuracy of the documents, the court IIBY. tor aoocl 
cause shown, (i) admit an attested COW witbaut final certification or 
(11) pemtt the fore18n official record to be evidenced by an attested 
8UIIIIlII.ry With or without a final certification. 

ibe Note of the Advisory Committee resarding revised RUle 44 states: 

Although the amended rule will generally facilitate proof of 
foreign official records. it is recognized that in SOllIe situations it 
IIIBY be difficult or even impossible to satisfy the basic requi_nts 
of the rule. '1!Iere DIlly be 110 United States consul in a particular 
foreign country .. the foreign officials lIIByoot cooperate. pecul1sr1t1es 
DIIl7 exist or arise hereafter in the law or practice of a fore18n COIlD.tl'y. 
See United States v. Grabina, 119 F.2d 863 (2d Cir. 1941); and, generall1. 
Jones. International JUdicial Assistance: Procedural Chaos and a ProsreII 
for Ref 01'lIl, 62 Yale L.J. 515, 548-49 (1953). Therefore the final sentence 
of subdivision (a)(2) provides the court with discretion to admit an 
attested copy of a record without a final certification, or an attested 
8UIIIIlII.ry of a record with or without a final certification. See Rep. of 
COIIIII. on Comparative Civ. Proc. & Prac., Proc. A.B.A., Sec. Int'1 • 
Comp. L. 123, 130-31 (1952); !tldel COde of Evidence §§ 517, 519 (]9112). 
rus relaxation should be permitted only when it is shown that the party 
has been unable to satisfy the basic requirements of the amended rule 
despite his reasonable efforts. Moreover it is specially provided that 
the parties must be given a reasonable opportunity in these cases to 
examine into the authenticity and accuracy of the copy or 8UIIIIlII.ry. 
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c 
Senate Bill No. 266 adds the substance of the sentence of lble 44 quoted 

above, making only those changes needed to conform the language of that sen­

tence to the language used in Section 1530. The bill also adopts the 

language of Rule 44 which specifies the officers who can lII!Ike the final 

certificate. The change made by adopting this language is to restrict the 

United States foreign service officers who can make the final certificate 

to certilin specified responsible officers a,nd to liberalize the provision 

by permitting "a dipJ.omatic or consular official of the foreign country 

assigned or accredited to the United States,i to make the final certificate. 

This latter conforming change achieves desirable conformity with Rule 44 alld 

liberalizes the rule but at the same time assures that a responsible 

official will make the final certificate. 

. . 
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Memorandum 70-76 8/10/70 

EXHIBIT III 

TOPICS TO BE DROPPED FROM CALENDAR OF TOPICS 

STUDY RELATING TO TAKTh'G INSTRUCTIONS TO THE JURY ROOM 

In 1955, the Commission was authorized to make a study to determine 

whether the jury should be authorized to take a written copy of the 

court's instructions into the jury room in civil as well as criminal 

cases. l The Commission published a recommendation and study on this 

topic in November 1956. 2 A bill was introduced at the 1957 session of 

the Legislature to effectuate that recommendation. However, the Com-

mission determined not to seek enactment of the bill because it con-

cluded that further study was needed of the procedural problems in-

volved in making a copy of the court's instructions available to the 

jury in the jury room. 

The Commission concluded that the procedural problems in providing 

the jury tdtiYa copy of the instructions could be best. solved l:1y rules 

adopted by the Judicial Council. However, the Commission was advised by 

the Judicial Council that the Council is opposed as a matter of policy to 

the taking of instructions into the jury room. After further considera-

tion and study by the Commission, including solicitation of the views of 

both judges and practicing attorneys, the Commission concludes that it 

would not be deSirable :to recammend legislation. on th-is topic and rec-

ommends that the topic be dropped from its agenda. 

1. This study was authorized by Cal. Stats. 1955, Res. Ch. 207, p. 4207. 
For a description of the topic, see 1 CAL L. REVISION COMM'N REPORTS, 
1955 Report at 28 (1957). 

2. See.:Recommendation and S1:udy Relating to Taking Instructions to the Jury 
Room, 1 CAL. L. REVISION COMM'N REPORTS at C-l \195'1). For a ieg1sia­
tive history of this recommendation, see 2 CAL. L. REVISION COMM'N 
REPORTS, 1958 Report at 13 (1959). 
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STUDY RELATIliG TO TRIAL PREFERENCES 

In 1969, the Commission "laS authorized to make a study to determine 

whether the law giving preference to certain types of actions or pro-

ceedings in setting for hearing or trial should be revised. l The Com-

mission solicited the view of the presiding judge of the superior court 

in each county whether the existing statutory provisions giving trial 

preference to certain actions and proceedings create significant problems 

in the administration of the court's business in his county. The over­

whelming concensus of the presiding jUdges2 is that these prOVisions 

create no significant problems of judicial administration. Accordingly, 

the Commission has decided not to recommend any legislation on this 

topic and recommends that the topic be dropped from its agenda. 

1. Cal. Stats. 1969, Res. Ch. 224. 

2. WithoElt exception, the judges "ho responded reported that the exist­
ing statEltory provisions do not create any significant problems in 
the administration of jElstice. A minority of the judges suggested 
that the number of priorities be reduced; a majority recommended no 
change in existing law. The jEldges "ho responded inclElded; 
Hon. Lyle E. Cook, Alameda County; Han. Jean MoronI', BEltte County; 
Hon. Robert J. Cooney, Contra Costa County; Han. Joseph A. Wapner, 
Los Angeles County; Hon. Joseph G. 'IiUson, Marin County; Han. Stanley 
Lawson, Monterey County; Han. Leo A. Deegan, Riverside County; 
Han. Margaret J. Morris, San Bernardino County; Han. Timothy I. 
O'Reilly, San Luis Obispo County; Hon. Charler S. Franich, Santa Cruz 
County; Hon. Richard B. EatoD, .Shasta County; Han. J. E. Barr, 
SiskiyoEl County; Hon. Raymond J. Sherwin, Solano County; Han. William 
Zeff, Stanislaus County; Hon. Curtiss E. Hetter, Tehama County; 
Hon. Ross A. Carkeet, Tuolumne County; .llon. Jerome H. Berenson, Ventura 
County; Hon. John Locke, Visalia County; and Han. James C. McDermott, 
Yolg, GOllnty. 
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TOPICS UPON I.JHICH STUDY COMPLETED AND LEGISLATION EnACTED 

On the follo;ring topics, studies and recommendations relating to the 

topic have been made and legislation enacted. Because of their nature, 

these topics do not need to be continued on the Commission's Calendar 

1 
for further study. 

1. Whether an a"ard of damages made to a married person in a 

personal injury action should be the separate property of such married 

person (Cal. Stats. 1957, Res. Ch. 202, p. 4589).2 

2. Whether the law relating to the doctrine of mutuality of remedy 

in suits for specific performance should be revised (Cal. Stats. 1957, 

Res. Ch. 202, p. 4589).3 

3. Whether Vehicle Code Section 17150 and related statutes should 

be revised (cal. Stats. 1965, Res. Ch. 130, p. 5289; see also Cal. Stats. 

1. Some of the topics upon ;rhich studieA and recommendations have been 
made are nevertheless retained on the Commission's Calendar for 
further study of recommendations not enacted or for the study of 
additional aspects of the topic or ne" developments. See page 

2. 

3. 

~. 

See Recommendation and Study Relating to vfuether Damages for Personal 
Injury to a Marri~Perscm Should be-Separate or CommunitY Property, 
8 CAL. L.- REVISION COMM'N REPORTS 401 ( 1967). For a legislative history 
of this recommendation, see 8 CAL. L. REVISION COMM'N REPORTS 1318 (1967) 

See also Recommendation Relating to Damages for Personal In,iuries 
to a Married Person as segarate or Community Propert", &l CAL. L. REVI;;; 
SION COMM' N REPORTS at 13 5 ( 1967). For a legislative history of this 
recommendaticnisee' 9 ,CAL. L. REVISION COMM'N REPORTS at 18 (1969). 
The recommended legislat ion was enacted. See Cal. Stats. 1968, Chs. 457 
and 458. 

See Recommendation and a Study Relating to Mutuality of Remedies in 
Sui ts for SpecifiCPerforiiiilnce ( September-196B), reprinted 1n 9CAL. 
L. REVISION COMM'N REPORTS 201 (1969). For a legislative history of 
this recommendation, see 9 CAL. L. REVISION COMM'N REPORTS 99 (1969). 
The recorr~ended legislation was enacted. See Cal. Stats. 1969, Ch. 156. 
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4 
1962, Res. Ch. 23, p. 94). 

4. lfuether the la" relating to the rights of a good faith improver 

of property belonging to another should be revised (Cal. Stats. 1957, 

Res. Ch. 202, p. 4589).5 

5. Whether Section 1974 of the Code of Civil Procedure should be 

6 repealed or revised (Cal. Stats. 1958, Res. Ch. 61, p. 135). 

6. Whether the laH relating to additur ar>d remittitur should be 

revised (Cal. Stats. 1965, Res. Ch. 130, p. 5289; see also Cal. Stats. 

7 
1957, Res. Ch. 202, p. 4589). 

4. See Recommendation and Study Relating to Vehicle Code Section 17150 
and Related SectiOOs,!fCAL. L. REVISION COMM'N REPORTS 501 '{T967). 
For a legislative history of this recommendation, see 8 CAL. L. 
REVISION CO!I.M'N REPORTS 1317 (1967). The recommended legislation 
"as enacted. See Cal. Stats. 1967, Ch. 702. 

5. See Recommendation and Study Relating to The Goad Faith Improver of 
Land O"ned by Anothe'r-;:rGAL. L. REVISION COMM'N REPORTS 801 (1%7). 
ror-a legislative history of this recommendation, see B CAL. L. 
REVISION COMM'N REPORTS 1319 (1967). 

See also Recommendation Relating to Improvements Made in Goad 
Faith Upon Land O,med by Another, BCAL. L. REVISION COMM'N REPORTS 
at l373itI967j. For a-regislative history of this recommendation, 
see 9 CAL. L. REVISION COMM'N REPORTS at 19 (1969). The recommended 
legislation Has enacted. See Cal. stats. 1968, Ch. 150. 

6. See Recommendation and Study Relating to Representations as to the 
Credit of Third Persons and the Statute of' Frauds (October-r9E9), 
'reprir>ted in 9 CAL. L. REVISION COMM'N REPORTS 701 (1969). For a 
legislative history of this recommendation, see 10 CAL. L. REVISION 
COMM'N REPORTS (1970). The recommended legislation was enacted 
in a modified form. See Cal. stats. 1970, Ch. 

7. Relating to Additur, B CAL. L. REVISION 
For a legislative history of this rec­

ommendation, see 8 CAL. L. REVISION COMM'N REPORTS 1317 (1967). 
The recoonnended legislation ,,'as enacted. See Cal. Stats. 1967, Ch. 72. 

See also Recommendation Relating to Additur and Remittitur (Septem­
ber 1968), reprinted in 9 CAL. L. REVISION COMM'N REPORTS 63 (1969)· 
For a legislative history of' this recommendation, see 9 CAL. L. 
REVISION COMM'N REPORTS 99 (1969). The recommended legislation was 
enacted. See Cal. Stats. 1969, Ch. 115. 
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7. Hhether Civil Code Section 715.8 (rule against perpetuities) 

should be revised or repealed (Cal. Stats. 1969, Res. Ch. 224; see also 

9 CAL. L. REVISION COI-!M'N REPORTS at 28 (1969)·)';8 

8. See RecorrJDendation and Study Relating to the "Vesting" of Interests 
Under the Rule Agarns~etuities TOctober 1969), reprinted in 
9 CAL.~REVISION COMM'N REPORTS 901 (1969). For a legislative 
history of this recommendation, see 10 Cal. L. REVISION COMM'N 
REPORTS (1970). The recommended legislation was enacted. See 
Cal. Stats. 1970, Ch. 45. 
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Iimorandum 70-76 IXImlIT IV 

LAW UVII10N COMMIIIION 
Beadqu.m .... Ollee at 8taaford Uainr"llt7 

N_ 
Th. eommiaaion .. ia!. tbe Lecialatun in keeping 

the Jaw up 10 datto by inttolllively .tudyi ... complex 
ud eontrovenriBi aubjeetl. identifyi.,. major policy 
queltioDll for ~atiTe attention. gathering tbe Tie .. 
of inttol't'Ated penons and organi .. tio .... and drafting 
...... mmended legiaJation for Jegialalive colllideration. 
Tbe eommiuion aJao identiftea de6ci.nei.. in the law 
tbat milhl not otherwiae come to IegWatiTe attenu.n 
and reeomm.llds eorreetive l .... tioll. 

The elrortl of lb. c<'mmjMjcm permit th. Leriala. 
lure to d.votto ita time to determininl aipi4eant 
policy queationa rather thUl havina to be coneerned 
with the technical problillla inTOhred in preparing 
background atudiea. worlDq oat intricate Jeralprob­
Ie .... , and drafti ... needeclJatia1ation. The output of 
the commiaaion Ib_ permita Ibe Lecia\ature to ae· 
compliah nPeded relorma that lb. Leril!atve micbt 
otherwiae not be .bI. to elfeet beca_ of Ibe beavy 
demands on 1"iaJative time. In _e c ..... Ib. com· 
mielion·. .tady _wta in a d.w~aatioll that DO 

legi.liltion on a partieular topie ill ,D!Iede!i. thlll re­
lievinl the l.erialeture of !be' burderI of 'deYo!iDa ita 
time to the atudy of nch topie. . 

0.;._ 

The primary objeetiye of the California La .. 
Revision Commielion ia to ItUdy the atotlltory and 
deeiaionBI law of this atoll' to dileov.rcJefeet. and 
an""hrooi8ma and to recommend k-riafation to elf.-! 
needed reform .. The subjee!a of cmnmiaaion Itlldy U'e 
d .. irnat.-d by concurrent I'ftOlotion of thel4illature. 

The commielion cODllia!. of a M(lllbetaf ttit8eoate . 

ACTUAL -t144,0II1 
811 

m •• ,lUD -... 
t118.1114 

8 

_. 
~ 
tll2,818 

8 

appoint.-d by Ibe Committee on Rulel, a Member of 
the .A.embly appointed by tbe Speaker. and _ 
additioDal memlle .. appointed by the Governor with 
tb. advice find coDaent of the SeDate. The Leria\a. 
ti..., CoDDlel is an OJ: ofIIeio DonvotiDII m.mber of the 
eommlalon. -0_ 

The baaic me ..... of the eommi8lion '. output ia 
lb. number of .tatute eeetiona recommended to be 
added, amended, or repealed at a riven -mn. Thia 
ia DOt an accurata __ III output, bowever, ainee 
one e!atnte _tioa deeliD' with a compla, eolllro­
venial problem .aq require IObatantiallT more re­__than 50 .moDi dealinc with a relativelT 
.impl., aoncontrovenla1 problem. - -UIIr'N' .--- .... -........ .'. ~ 
~ ... ro" read" .... 106 163 100 
Anot~er _ of the COlIIJIIiaaiOIl 'a output ia Ibe 

a_lIer i of priated pqa _tained in material 

JIlI",~,' ". in. a ..... ,'.,· a heal, r-. To aome eztent, Ibia 
re~ • eo_illion'. Mtu&l output ainee Ibe com· 

. IIt.KItt the Jeral problal iavoiTed ia poerally re­
llieted i the Dumber of pepa required to m.c-
the , However, tbe" commillion Itrivea for COlI· 

cme- in ita publieatiou in order to minimile print·. 
inl _~ and to redace the 'ftIl1UllO of material tlIat 
muat be. CODlIidered by tIM Lecialatore and olber in· 
ttoJ'f!llted 1pe_ Conaequently, the mon editorial re-
100-. ~t are de'YOted to a ~u1ar pnblieation, 
tb. ! Jjftl, that it _ ... will be lhorteDed, 

1 . , , 
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LAW UYISION COMMISIION-Contl-.d 

('ommi_ioD report. (priated 
pe18) __ + __ • ______ _ 
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1iU.d in I, w ft'V i!"WI 
.priDtM Pac-) ______ _ 

A.'.Mi" -
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I~?\· 'I-

)00 

lSo 

s.ction 10330 of the Government <Ade. 

mari by the nnmber of topiea the 
Legiala e COIIIDIioIioo I118Dda of 30 
topico refe • tare for study. 
ioeludin ... topicl t referred to the 
00 iOn by the 1969 Legialature. 
lubotantiall 

Teta' .. Low 11 ... 101 ... (00NNI '-M) 
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RI.CONCILtATION WITH APPROPRtATION' 

ITATI OPIRATIONI 
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Total A.ollaloh _______________________________________ _ 
U ... peadod~. _t.III .. ri ... ___________ .. _________ _ 

TOTAL ItXPDfDITUB88 ________________________________ _ 

RlVINUIi 
M_ln_ (a-.! '_1 ______________________________ _ 

During the next four ~ years. the comm.on 
will ,h.·voh· mORt of it9 pifforta to prpparin« rfreOm· 
mell~.li"T1S relating to eGndemnation law and PI'OCf'­
oure "no to inveroe condemnation-two topico "hieh 
legisl.tiw committ ... have dirl'eted the oommiolioo 
to ~i\'P priority. OthlPr rlP'eOmmf'odationl on Imaller 
lopie" will hf' submitted to tho Legi.lat u .... duritig Ihia 
period. 

r ..... nt stalling of the oommiMion i. adoquate to 
hftndl. the 8ntieipated workload during 1!I7t-1I. n... 
lay in completing work on major top ... oow UIldn 
.tudy i8 unavoidable boeto\l8P the .turli .. are oompln 
and controveraiaJ. 
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