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Memorandum 70-73 

Subject: Study 36.42 - Condemnation (The Right to Take--Future Use) 

At the June meeting, Sections 400 and 401 of the Comprehensive Statute were 

tentatively approved. These sections relate to takings for future use. For the 

text of the sections, see the Comprehensive Statute attached to Memorandum 70-67. 

Subdivision (b) of Section 401 makes the resolution of the public entity 

conclusive on the issue of necessity if it declares that the property taken will 

be devoted to the use for which it is taken within seven years. The seven-year 

period was based on the federal provisions relating to advance acquisitions of 

rights of way. 

Attached as Exhibit I is a letter from the Department of Public Works giving 

further information on the federal provisions and an analysis of their effect. 

You should read the letter and determine whether the seven-year period provided 

in subdivision (b) of Section 401 should be extended and, if so, how long should 

the period be. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 



Memortmduru 70-73 FXHIHT I 

LEGAL DIVISION 
,. U9 PINI STRUT, SAN FRANCISCO 94104 

June 12, 1970 

M:r. John DeMcully 
Ca11forr.la Law Revision Commission 
School of Law 
Stanford. California 

Rs: Study 36.42 - Condemnation (The Right to 'l'ake-. 
Taking for Future Use) 

Dea.r Mr. DeMoull.y: 

Attached please find Xerox copy of the pertinent portion 
ot the Federal Aid .t8hway Act of 1968 relatins to advance 
acquisition of rights of way. 

• 
This Section appears in 23 U.S~'C~A, Section 108. !be code 
reference ind1cates some interest1ng legislative history wh1ch 
might ba.ve bearing on. bot.'l the draftsmanship and the t1ae 
period set forth in the Commission's proposed Section 401. 
According to the anno'tation in tlts;e~'A~' previously to a 1959 
aaen~nt~ a five year period existed within which actual 
construct1on had to commence to quality the advance acquisition 
for Federal Aid. In 1959, the time per10d was inoreased to 
seven years and the requirement wall! that actual construotion 
of a road on the right of way bad t~ be accomplished. 

In pertinent part, this sect10n reads: " ••• the agre..-nt 
l:!etween the Secretary aro.d State Highway Department for the 
reimbursement of the eost of such rights-of-way shall provide 
for the actual construct1on of the road on such rights-of-way 
within a period not exceeding 7 years following the fiscal 
year in which such request is made. II . 

Finally, in 1968 the present proVis1on was enacted adopt1ng 
the 7 year period from the end of the fiscal year with1n which 
construction only his to 6a commen?ea. 
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- 2 .. June 12, 1970 

When one considers that the time 'Of ? years only eOllJllences 
at the end 01. the fisca.l year; it is a.pparent that the time 
period is a.ctually 7 to 8 years. When one considers the 
tact that highwa~ projectaoftentillles takes a& long as two 
years to complete. we Ill&Y be l'eapp:roacning the ten yea.r period 
origin&lly writter.;. into the proposed SecUon 40:1, if that 
seetion"lfi interpreted to reqtlire coznpl.etlon ra.'t<her than 
eOJllHnceaent, of the project. . 

S1,ncerl')lYt 
/"7 ~-. 

~t;:;~;c~.-..-~,--.-__ 
DORVAL FAIRMAlf 
As.istant Chief Counsel 

ce : Robert Carlson 
Charles Spencer, Jr. 
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01lt ~J a1l11 money 'in 1M TrerMlIfy IliJI olJ.trwisr. approp,,'ulrd, not to 
o f~C,,'J ,~12(),()(JO,{)()() for !/!~ fjA'! •• l !/MI, f1ulill!l ,lllnc so, f[I(J6', nol 10 
, e.nwd ,~J:!O,(JI)O.OOO for l"ejiJral !/IJfJ" t'lt</'i;"J J.uu $0, WfJ7, ",,,1 not 10 

tZt"t(l $20,000,000 Jor 1M ji",al year mdin!! ,lune 80, 1070. ,],he 2m,­
risiolt~ Qf chap/c;' 1 oj lhi,~ tille ,cia/ina 10 Ihe obligation, period oj om il­
abil'ity, Im,l (xptn,lil!!!'r 0/ J''cdtral-ai<l 1wi'!Wf!1 hiyAlI:ay junll~ ~ha11 
tJ;l'ply to 1!.elu1l(is aldlwl',ze(ll~ br. aPlINIII'laled 10 ral'l'1J oul Iht~ 8~b­
&l'CNon oftcr June tlO, 1967." 

(g) 11t.rc u; a,1I11wl'izcd 10 btl aPl'l'Opl'ialtJ, oul oj 11'111 money in the 
'f'ruJ.'!1I1'1f nol ol,,"rmi~r. a1'pr.p"aliii, jar lleCCSI!"''Y a,lmilli81mtire 
tzpC"!8U in carl'yin,} vul sedi01J9JSl, 186, and SJ[)(b) oj title 23, Unit.d 
StaleB Code, nol to t'Zcmll/Jt ,£50,O()() jor tht jiscal year tnding June SO, 
196'0, a"rl,~l ~60,OOO jar the jiRCa/vear rndillll JUlle 80, UJ70, ' 

Sec. 7. (a) S,dwdion (6) oj steM" lOS oj title 28, Unileel Statts Code, 
is "_Mfa InJ 8t7-iking oul "U';$ ",etion" and inurting in lieu Ihtn~f 
"81t/'E.ction (a) ~f 1M • • ~cti()1'''. 

(0) Stction JOB of /ill. 28, United Slalt~ Ox,'" is amuul.d by aJding 
at 1M eM Ih.ereoj Uw jollow!>I!! 1V1II8Ubl><!rlion: 

, .I."(c)(1) Thm W Mfwy el!fllblisMa in tht Treasury oj the United 
'. ,AUIlU a "'''Ifllving fund 10 be kMwn as Ihe rif!kl-ilj.wa1/ rcrol~;n!1 f"na 

which ~llall br. aJ'llini8/el'l'(/ hyl/ •• &crt/MY in carrying out Ihe prwi&ioliB 
oj this subsectioll. Snme a!ltfll,ri2e1l tv be allpr()llriolrd to Ow righl-oj-uvs!/ ' 
I'm,zting /1lr~1 sflall be ;w"iJable Jor t>:prndilm'e ,,'I1"oul regaNl 10 IILe. 

, fiscal ymr jor wMclo Buch 81(mB we aullwriz(,l. 
: "(2) F"r '11.t ""rp"se of Ittyuil'i1I!1I'iy"'s·,U-".'ay j,," fllllnc constrllctiol> 

oj M.ylw~,ys on aYlY Fctlel'al-o.ill $!I8Mn a,;,1 fIJI' Makiny tXlymrot8 jo"I"~ 
1JIOVi,I{10r rr1cC(ltion oj l>er8M8, 6u"in!~iiCS, ./ttl'ln8, ,,?ltl o!/'a C>.'iBi!"{l1I8C.5 
oj "cal properly ClIff.,,,l b1l Iht /lcqUHrtfWIt oj 8!1ch n!!hts-"j .. tJ:UY, ln ad/it .. 
tion to tI.e a"Ulorilll ton/aule(i in 8"bseclion (a) ~f Ods ""clion, tho Stere-

o lary, UPC" request oj a Sl1Jl. MylwJiJy del}(lrIJII,~'I, is aUllwri:ed 10 adronu 
, }lInda, witMilt interest, /0 ti,e 8M/eiro", amollnts al'tliiable in tilt ri~ht­

of-way rtooluinyjulIll, in accordance wit" rules ami regulations l,rc8cnbeel 
by t! .. Stcrclary: }'ulllls so aa!l(lnc-ed may b. tl8r,ll0 pall the en/il'c cOIl18 
of projecls jor the acqui.ition 1>./ rigl./s.uj -1lYl1l1 intlulil/V I"" ne! C08/ 10 
tAt State oj ll1'Oznrtl! "'''''«!/fmcllt, if any, am rdllled'lI/oo'iliO ami nlo­
cation payments made 1'111'8'111111 to section 188 01' cillJlller [j oj tMs title. 

"(11) "IC[.llal tOM/'ll iOl oj a "i!l"way 1m righls-f)j-4l.VJ!I, wi!" ,'esptct 
/0 wMc 1Ifi( 8 ere a ronCf<{ 1Im1,,. IMs 8ubuctir>n, 8/«<" be ,glJltnf/!c'4 
witMn a 1"'l'io,1 oj ,,<>1 1m t!,an two veal's Irr tf;?~ Il.~ r:! u:;::.: 
allow; t/,6 end oj t"e jitJrQ./ /€al' in 1I·!.iCl>jf sD iiq,l i ; 

fU vance" '. 6IIS ,en IJ.I'Y., tn 1i18 r/i,cretiM, B laU provide 
: 'or an e4 tel' termillatioll dale . .rm1n.:(/ialdy 11)1011 111. term'illation 0/ the 
, llCriod vi lime willtin wMcI. adual cl)IIslrudi.on m!ls! be CQ;/IIIIfIlUcI, in 

11,. CIlse ~t(1,lly pmj«l/u'''trC trJ.d, ecms/ruclioll is 110/ comJM"u,l1Jejol'e 
suel, lermina/"cm, {JI' "1"'71 Gl'Proro/ />1J tke Secrtta,..y of Ihe l>1all8, 8J1ccifi­
"'lliOI~', (/Ii<l eRh'lIIfl1tS jOi' ~uclL prrjed for II .. tttlu,,'l COM/rl/cliot> oj a 
MUltlV1l!1 "" l·ilJ/d~..,j-way teill. res-peel to wMch fU1"/8 a~·e aolm/lced «mlci 

, If,~, subucliOl>, wM;;l"wer .J.ail occul'jiral, 1/" ri·phl,..,,(-WtJ!I ruolL~/ig Ilmd 
: a/tall be cre,t'iled ~th fI.,n amo}m! c/luallo !hc l'~deral ,hare at tllc /un18 

«dm'need, as prrmded,., seci«ln 100 oj Ilwi {,U., 011! oj a1l1l f'eder,al-aid 
highway juwh appcrtitmtd to 1M SIa14 in lIJ!Lici. uch project is loodtd . 
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