#36.35 8/7/70
Second Supplement to Memorandum T0-59
Subject: Study 36.35 - Condemnation (Possession Prior to Final Judgment and
Related Problems)

A significent issue is the ¢oe presented by the Cowan case {attached as Exhibit
VII--white of Memorandum 70-59): Can the appraisal used to fix the amount of an
lmmediate possession deposit be used as an admiseion of the condemnor or can the
proparty owner call the state's staff appraiser as & witness and then impeach him
by showing his prior immediste possession deposit appraisal?

The staff discusses this matter on peges 6-8 of Memorangum 70-59. No
change is proposed by the staff in the provision previously approved by the Com=
misgion and included in the tentative recommendation to deal with this problem.
In Memorandum 70-59, the staff suggests only that the Comment to Section 1268.10
be expanded to note that the section would change the rule of the Cowan case.

We have receilved a commnication from Mr. Kanner objecting to proposed Sec-
tion 1268.10. Also, although we had not previcusly received any substantial cbe
Jection to this section from the 500 persons to whom the tentative recommendation
was distributed, We. have received objections within the last week or so from four
other attorneys. BSee the attached exhibits.

It is understendable that attorneys who specialize in condemnation cases
would like to have the condemnor's offer {or at least the appraisal in the im-
mediate possession deposit) sdmissible because it is unlikely that the jury would

éver go below this amount. These attorneys do not look with favor on cases vwhere
an offer is made and the appraisal testimony by the condemnor at the trial is

below that offer.




Condemnation proceedings are unique in that the condemnor is expected to,
and meny condemnors actually do, make a generous offer for the property. The
rractice of sttempting to buy property at the lowest possible price has been
Justly condemned. Hence, these cases are not like the usuasl case where each
party 1s offering to compromise & disputed matter at a price most favorable to
him. Condemnors should be encouraged to offer generous amounts to condemnees,
not discouraged.

In normal litigation, it would be unthinkable to admit the offer of one
side as evidence to be considered by the trier of fact. One of the significant
changes made by the Evidence Code is found in Evidence Code Section 1152 which
makes inadmissible the amount of the offer "as well as any conduct or state-
ments made in negotiation thereof." The addition of the gquoted clause is justi-
fied in the official Comment as follows:

The words "as well as any conduct or statements made in negotiation
thereof" make it clear that statements made by partied - during nego-
tiations for the settlement of & claim may not be used as admisslons in
later litigation. This language will chapge the existing law under which
certain statements made during settlement negotiations may be used as ad-
missions. People v. Forster, 58 Cal.2d 257, 23 Cal. Rptr. 582, 373 P.2d
630 {1962). The rule exciuding offers is based upon the public policy in
favor of the settlement of disputes without litigation. The same public

policy requires that admissions made during settlement negotiations also
he ;excluded. . . .

The Forster case was an eminent domain case where the condemnor had in effect
stated that, its offer was based on its opinicn of the value of the property as
appraised by it. Section 1152 was phrased to exclude the condemnor®s statement
from admission as evidence. The same cbjections were made when Evidence Code
Section 1152 was proposed and enscted as are now made. Of course, then the
cbjection went to the problem generzlly, rather than to appraisals made in con-

nection with immediate possession deposits.
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It should be noted that the objection to Section 1268.10 goes only to some
of the cases where the "fighting figures" problem (or the so-called low ball
problem) is presented. That problem is not restricted to immediate possession
cases as is Section 1268.10.

Several writers state that the property owner is better off 1f the immediate
possession deposit is fixed at the lowest possible amount the property owner is
sure to recover. I suspect that the average property owner, who is forced to
move and to finance the move with the money deposited, would disagree. He would
appreciate the highest amount the condemning sgency is willing to deposit. He
knows he can always accept that amount and settle the case and also knows--like
any litigant--that if he 1litigates the matter he may not brevaill and he may hdve
to repay eome of the amount received. In addition, the property owner has
interest-free use of the excess amount withdrawn from the time of withdrawal
until final judgment. (He need pay no interest on the excess amount withdrawn.
See Section 1270.06.)

It is a matter of policy whether & condemnor must go into s condemnation
trial with the trier of fact advised as to the amount it has offered for the
property. The likelihood that the jury will ever find a value below the offer
is remote. In practically every case, the Jury will find a value above the
offer. The prospect of stimulating litigation seems great if the offer is admis-
sible.

The staff finds nothing unconscionsble if the condemnor whose offer is
rejected then presents his case using appraisal testimony for the lowest amount
a reaponable appraiser helieves the property is worth. The property owner, of
course, presents his appralsal testimony for the highest amount a reasonable
appraiser believes the property is worth. If the appraiser or appraisers who
present appraisal testimony for the condemnor have an unsound opinion as teo -

value or if they are biased, the competent atitorney representing the condemnee
-3-



can demonstrate the seme to the jury. The situation just described is the
situation that generally exists in litigation of a disputed matter--each party
presents his case by presenting the case most favorable to his position. To §
shange the situation by requiring one party--the condemnor--to make a generocus i
cifer and by then advising the trier of fact of the amout of that offer would
not be fair to the taxpayers generally and would tend to stimilate litigation.
Moreover, it would he contrary to the recent legislative decision made when
Evidence {Code Section 1152 was enacted over objections by condemnees.

There 1s much that needs to be done to improve the position of the condemnee.
However, the Cowan case rule is not something that should be retained. In this
commection, for example, the tentative recommendstion would make a significant

improvement in the condemmee's position. It would provide him with access to %

the appraisal information upon which the immediate possession deposit is based.
See Section 1268.01{c) and 1268.02(b). This is a reform that has long been
urged by lawyers who represent condemnees. In some cases, the condemnee cannot
afford to have an appraisal made in order to evaluate his case, and the appraisal
data made available to the condemnee under the tentative recommendation will be
of assistance to him in evalusting his case. It ghould be noted that one of
the writers who objected to the tentative recommendation suggests that such a
requirement be established (see Exhibit IV, page 5, footnote #:%).

The staff believes that Section 1268.10 of the tentative recommendation
gets out a highly desirable rule. However, the Commission may wish to revise

thls section to provide that a witness called by the condemnor mey be impeached

by reference to his appraisal report, statement of valuation data, or cther
statemept made by him in connection with a deposit or withdrawal pursuant to the
immediate poasession provisions. This revision would be consistent with recent
policy expressions by the Commission and would not appear to operate to defeat
the basic purpose of Section 1268,10.

Regpectfully submitted,

John H. DsMoully

Executive Secretary
le
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"~ INTRODUCT ION

Memorandum 70'59: _at ppl
of Pecgle V. Cawan, ! CA. 3d lﬂﬂ]
'immediate pcssassien iegasiation,
there that comm:ssien cﬂmments be

. Indlcate that it is the tntentian

&~ 8 'undertakes a discussion
and its affact ﬁn prapased
The staff reeemmends .
expanﬂed to expressly

oF tha prnpesed leg!slatann

to repeal the rule of the Cawan cgse.uA_

conclus:on that an adequate depgs;ﬁdfl ;

‘the owner {Hemorandum 70-59, P- ?)

the judgment expressed tbere, thag

deposit is more va!uéble than the

appraisal made rn connectlon wlth
¥

is amine t}g'snund but

the adequaEy bf the
right to: ”;:;,. use ‘the

the depasit " is a non=

sequ:tur, whnch beafs no relationﬁhtp ts the factual premlse,

economic . rea!ity or. tasthe dlSpQSﬂeSSEd owner L E p!aght.

The dePGSlt is."adequateﬁ

.%}fithe nwner can

draw it down and use i_‘to acqunra repiacameat prnperty or.

perform needed curative work on the ramainﬂar.,

If the

amount of the deposit isn't real -

to the threat of'being reduéed'by§

#/ See discusston at ppi5-10, infrai

i.e., If it is subject

later “lowball® */




testimony ~ then it isn't “aéequéte" bf-definitién . because
it f%i%s to perform its pr%ﬁary fuﬁation- i.e., to supply
liquid funds to the owner to enébl# him tc obtann replace-
ment property ugon d:spassesssan. What gnod is & deposit,

if the owner cannot sperd It without runnlng the rnsk that he
may have to pay some of it back aftﬁﬂ he already spent it
on replacement pscpertg? : _f‘q ] },};{ :_:7_ ”_f'

l submqt on the bas:s of experience that the owner
is far batter of f with a !cwer but're1table DlP deposit
(i.e., a deposet he can éggﬁg} tha% he would he with a
Spuraousiy “genefouc“ degos;t whlch turns cut to be a cruei
delusion. - = ) ;"‘ o fi_,'

in Steinhart v, Superior _Em,tr("_ (19@2} 137 ¢ 575,

579, the Supreme Court astute]y OQServed that a ﬁepostt has

not been made for. the owner if he]cannot withdraw it from
court. It is equa!ly true that a}depesit has nqt been made
for the owner i¥ he cannot Spend ft after it s wtthdrawn.
If the ﬁepos*t IS |ndee¢ toa law, the owner has-
"herdepnsit. Then,

| the remedy of - mﬂklﬂg ‘s m@tian to Fntrea“
if the court mcreasas the depes:# aﬁ&_.;-:;the{mmér draws it
down, the burden af any future repuctiag s undertaﬂen by
the owner as a consciaus rssk anﬂ not sprung on hlm Jater

;
H

as a surprise,

i suggest that the staff recommendation on this




point evinces sone naivete, as to the realities of this type
of litigation., Accordingly, instead of discussing the

legal aspects of the problem, there follows e brief
discussion of.the.praaticalities $F the mattgrn

.
|
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THE “'LOWBALL"
OR
HOW TO MAKE A “HOLE"

As the CQmmusslon may weFl surmise frcm the above

Iheadsng, there 15 a: whole baﬂy of Fn&w!eﬁg& and fﬁlkways

_ having te do wfth candemnors' apprbisa} tactics.i;.__;.

Tha bas;c "1cmbali" sché“

Farst an nffer IS made.i The so,

' commenced and an ﬂIF is gbta;ned,_ﬁ

typicallv in the amcunt of the eaﬂiie' affar} Bath the

affer and the OIP deposrt are bas%d 0 'he 5taff appra:sa¥ x/

Later, the nandemner h!+e§ aﬂf ﬁéﬁﬁ&ndﬁnt appraiser,

to do 2 new~appra|&a! of the subjjct P aﬁerty, and'tc test:fr

 as condemnor‘s expert at the tr;aﬁi,,‘

} i ’
Some of these 1ﬁﬁ&pend& t apﬁg“ sers are tndependent

on!y sn the sense that they are ewployed by c@ntract ‘rather
than be:ng on a condemnof s weekly payro!i i Thgv do

virtuai%y all their wark far a hdndfui of esndemnors with

cne condemnor eften provsdxng a_f’en*sishare nf employment

for some.

.7 Since in Ealifarnia 5taff ﬁp

or produced,’ there are no re. iable ’””':' .

the offers- are in the full ambunt of the staff appra:sal.
Cf. Berger and Rohan, "The Nassau County Study: An
Empirical Look into the Prac ices of .Condemnation", 67
Columbia Law Rev. 430 (1967). = = T




inevitably, some of these appraisers choose to
curry the favor of the:r condemncr—amp!eyers by b#inglng

In Iow appra:sa1s thereby hap:ng tb get repeat bu5|ness.

e

While some. of these appralsers are ?unity of e
than a natural to tham extreme cansfrvatiamﬁfriﬁ tf?ﬁu?&ting

their opinion; or value, uthers are b?atantf Eowba¥1" artists,

The term “i@wbaiiﬂ des:gn%tes‘

’anzappraisal which

the same) The purp@sa of a “iawbakl“

to discourage the pr¢perty_awnér f"

lnaxperaenced cwners‘ ccunsei wha

¢n‘t _
and put on a goad case, and theref re gn:--f,:;
ha!e“

hé “hnte“ ancidenta}!y,;'

their abtlity ta cilmb out af the

the condemnor s trna! testimony faﬁz ;7_3,_f’lf:'}“

*/ Please bear in mlnd that the T’
receive for his property the fi ir mrk&t value, e, -
" the highest price (see Sacramento etc, R. €o. v, Hellbron
{1909) 156 Cal 408, %09}, not the average, or most con-
’servatavely estumated pr;ce. ' S \
|
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or offer *f To digress a bit further on term:no!ogy. the
difference between the coﬂdemnor s and the owner‘s tes-
timony is known as-the-“spread“' ‘Thus,,the use nf a "Iowba?l“

appraiser ancreasas the “sPread“ ?nd if the Jury should reach

a compronuse verdict spi:ttung thé “spraad“ |ncreases the

probab:lity that the verdrct wnll fall on a- !ower p!ace '

_in the "Spread" than BES wouid :f thg "spread" were honest

{(i.e. if It were unaugmented-by the “hole"). The forg~
going probability is the second objective of "lowball" .
appransals.¢_." t  ,. . ...i | }." o ..;.: |
Annther, ‘and” rarer varlat:an'of the "Iowba!l" is
the Ydisappearing appra;ser“ ploy; In thws scheme the
condemncr_hires-:wd,agpraiser;;;bné cames in w:th an
opinion'df'Va!bé.ééiow,the offe? (cr GIP depoéit) and the

other somewhat abave tf;‘ These appralsers' repﬁrts are

then exchanged w:th the owner under the Las Angeles Supernor

- Court eminent domasn pa%scy memor?ndum ar under CCP §12?2 .01

et seq. At the trial the owner ths on h:s case and the
condemnor then fcllows by callang'its 1ow appraiser First.,

Then when this appranser is fln:shed tha condemnor rests

¥/ To give you an ndea of. how far this can be carrled there
was a case tried recently in mhe Los Angeles 5uper:or
Court in which the "hole™ was/ sbout a million dollars.
{John McLaurin represented the owner in that one, and
can undoubtedly suppiy deta:ls better than i)




and never ¢alls its high appraiser‘ The ut:ilty of this

kind of an abuse nf the appraisal data exchanga has

probably been cr;mped by mgqentslof the Univ.ﬁgf Calnfqrnua |

v, Mortis (1958) 26& CA za &16 629'532 {5},*! because of |

that opanlon 5 cendemnattun of t%e use nf a mjzieading

. appralsai exchange as a tact:c qf surprsse.' Hawever,

this 5cheme 45 stiii used on ncq&sion by some ¢ondemnors..
| Appraisers who can be(reiied on by caﬂdemnors to

o
c ome in with "iowbal!" apratsaﬂs aregf

f;great demand, and
earn enormous Fees. For exampiﬂ, there.is one ‘fellow in

the Los Angeles area vikiom: the éivisaon of Highways used
heav:!y in cases in which our o#fsce reprasented the owners.
T ime, after time, thts man w0u!d come tn wath “}awbali“
appraisals._ Finai1y, after ‘a féw years ¢¥ this, we decndbd

to !ook into. h:s bias (as a w:t#ess), and iﬂ Gne case !ast

year we darected a Subpoena ﬂuc?s Tecum\;a t:_iﬁepartment

of Publ;c wﬂrks ta produce copl&s ef warrants aaad ‘to him

*/ Note that the devace of takparsng with the !ntegrety

- of the exchanged appraisailreport, condemned in the
Reqents case is no isolated jncident,  See Arnebergh,
"rial Jactics from the Standsoint of the Condemnor®,
1968 Proceedings of the £ighth Institute on Eminent
Domain, Southwestern Legal Foundation, p.6, where Mr.
Arnebergh notes the prevalence of this techn:que among
some condemnors.. See also Kanner, “"More Search for
Truth", 4% Cal. State Bar Jour. 236 235 (1969).




over the previous few years. We expected these warrants to
add up to 2 substant ial figure,'b?t the result startled
even‘us. In the course of the feérs.lsﬁh-1968,‘this one
appralsef was paid a total of $137 4L75.00% And this was
only by one condemnor* the D:v:s;@n of Highways. {{ under~
rstand he is now in the second year of his. round the world
cruise on his own yacht). '5'

What | have descrtbed abave is no: courtroam rarity,
but a consustent patéérn of canduqt in which some appralsers
engage, with the acquiescence anelencouragement uf a few
condemnors.*/ For example, some énndemnors use what is
known as a "status ccnference“ wh:ch is a conference in
which the :ndependent appra;ser :5 requared to dei:ver a
status report before his repcrt is completed, The appraiser
is then questloned by condemnor’s perséﬁﬁei, and if it appears

that his opinion of value will he too high to suit his

emp loyers, he is paid For work done up to then, énd told
not to complete his report, Needﬁess to say, he does not
testify in that case. Also need!&ss_to say, hergets the
messaée._ _ - . . }',  _ |

To sum up, the practice pf making ah*OlP deposit,

and then trying to undercut it by.&he “lcwball“'téchnique

*/ understand that this practice is common among northern
California condemnors. =




is sufficiently frequent to cause concern., [n this context
the Cowan opinion is most salatgry as it puts a limit

on this reprehensible pracrice and provides o device for
keep ing condemnors honest.

As things stcod:baf@re Qgﬁgﬂ_the.iaw was out-~
rageousiy unfair, Under'Evidéncejcéda §822(b}) a condemnor
could bring in 2s an admissimﬁ thé.cwnerfs'affef or listing,
but the ownar cou?ﬁwnat (because of CCP §$1243.5(31) |
bring in &s aﬁ'admissida_the“fabt_that thé condemnor through
its sppraiserhad sworn underaﬁena}ty af pérjury.that the
amount of the O{P déposit cdnStit?ted'adeduate.security for ;
- the property being taken and dﬁma%ed. What made this situation |
so outrageous was that freeways a%d.other pradects ofteﬁ are ‘
years in-coming, and in the-nman:%me blight and stultify
property in their path, Thus, an|owner who for one reason
or another_wanted,xo-ﬁr haé go'mcye? and-in desperation listed

his property with a broker for a below-market price, could

have it thrown back a8t him ina I%tar condemnat ion, But

a condemnor whose professional apﬁraiser made a8 formal ap-
praiéa} of va!ﬁe,_and filed a,éwo%n[affi&avi; in Court
prgSentihg:the resulrs thereof éo#ld not be called upon

to tell the truth.




CONCLUS LON

i believe that the subjéct of this memorandum
may best be summed up by reference ‘to the remarks of
Commissioner Gregory at the June 1970 meeting, when he
‘observed that the Commission eught;ngt to have a hand in
the farmulatfon af aﬁy rules that Qou?d encourage perjury.x/
{f & condemnorts appraisél is good enough to form
the basis of a staff appraiser's affidavit for an'OIP; and
thereby the basis for an_ex parte ¢aurﬁ determinatioﬁ whereby
the owner is summarily diSpassessaﬁ from his 1aﬁd, it ought
to be good enough to be introducediinto evidence, at least |
as an admission; the sams aé an owﬁer'é offer'qr:fisting. ;
Anvthing else en;oqragesja!l sorts of hanky-panky
which at times necessarily invitesgperjury. ﬁnd"that_is
not an accepteble ingredient of an? lawsuit  much less a
condemnation which brings ?nto queﬁtion the constiturional
Fights of perfectlyinnaaent a?tizg%s who are in Court solely
because they arbitrarily Tound thehse!ves in the path of some

public project, and wish to avail ihemselves of their

*/ . Thils came up in copntext 0f the excess condemnation
discussion. Some condemnors?! representatives urged that

in a two~phase valustion under People v. Superior Court

(Rodoni} (1968) &8 € 2d 206, the condemnor who lost the

first phase triat should be permitted to exclude its

own testimony when the second phase valuation trial

commenced, o that it could in the sacond phase claim

lesser severance damages than it did in the first phase.




constitutionally guaranteed right t# a8 trial by jury so
that their just‘compensazion is faiffy and impartié!ly
determined. _ _ '
"A condemnation trial is a saber lﬂqurY i
|nto vaiues des:gﬂed to str:ke 3 ;ust balance
between the etcnom:c interests of the publuc

and those of the iaﬂdQWHFf.#; $acrament0-etc._.

Drainaqe_Dlat, v._Reed_(19b3} $j5 £h.2d 60,69,

That type of proceedang w¢u d be free of ch:canerv.
The Cowan opinjon went a long way t?ward achievang‘that
laudable 0bje¢tive; | _ “

The Camm;ssson staff ¢cncern,expressed at p.7
of Memorandum 70-59, that cnndemnor$‘ staff appransals
and appraisers need "clear: prﬁtECti?n“ tgst,;qndemnors'
staff appraisaES'become Bextremely %ahsefuative" */
evinces a concern with thaﬂwrﬂng pr%blemé | ¥ condemnors'
staff appraisers 3re-go§ng tc conac%aus!y arrive ét fower
appralsals than the:r honest apsuioﬁ and if they are golng
to knowlngly sign nffldaV|ts Falseiy tndlcatlng 1awer

op inions of va!ue tnan thair honestiy held belsef then

*/ 1 cannot Fa;i to observe that thls concern of the .
Commission staff necessarily makes & devastating comment !
on our governmental agencies’ integrity.




vhviously a different kind of legislation is called for,
Cf. Penal Code §%118a, 119, (And as for the condemnors!
"eute® tactic described at p.g of Memorandum 70-59, of
having an sttorney rathsr than an appraiser sign the OIP
affidavit to svade the Cowan ruie,;ﬁf, Penal Code §122).

Or to put itran@thar way, when there is a rash
of bank robberies, a right~think§ﬁ§ society goes aftef the
bank robbers; it dmeé nok order th% banks closed.

The Lowan rule oughi to Ee codified, or better
yvet, CCP §12h3.5(e} augﬁt to be repealed. This would do
away with much hanky~panky and pr@%@ta_an atmosphere of

a search for truth in ccndemnatEo@ trials.
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' 2d Supp Memo 70=59 EXHIBIT IT
Law QYPIONS OF
RICHARD V. BRESGANT BRESSANI, HANXSEN & BLOS FERALD B. HANSEN
(1004 1050) L40% BAKK OF AMERICA BULLDING RIGHARD B. 306

SAN JOSE, GALTFORNIA 95u3
TELXFRONE (08} 9o¢~oe§sa

July 24, 1970

California Law Revision Commission
school of Law

Stanford University

Stanford, California 94305

Re: Law Revision Memorandum 73-39
Proposal to Repeal Princi al of People v. Cowan,
1 CcA 3d 1001

Gentlemen:
I wish to oppose the above recdmmendation.

As a general practitioner I have tried approximately
seventy five condemnation trials in | the last fifteen years
and, having occasionally baen subjected to the "lowball”
technique; I disagree with the prcp?sal.

The rational of the memorandumlpreposal is that the
admigsion of security deposit appraisals "would cause con-
demnors to seek (o make unreasonably low security deposits.”
1 CA 3d 1006. 'The proposal is based upen the general dis-
honesty of condemnors. That is really a great reason for any

law.
vVery truly yours,
T |
Z A
/,r:" (,",?J o {fﬁ%
heraid BP Hansen
GBH:hl
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Bl1 WEST SIXTH stmjc-r ‘
LGS ANGELES, CALIFORMIL BOOI7
‘!ELEFHGNE 52664

July 28, ,1970

. California Law Revision
School of Law
Stanford University
Stanford, California 94305

Gentiémena

. X have been informed that the Law ReviaW'CqmmLsaion now .
has before it & recommendation that there ba legislation to
nullify the effect of the deciaio _ '
3rd 1001. The proposal apparentl; 3 laguat
depoait is of more value to the c ndemnee than the right: to
use the appraisal made in connection with the éqpesit and {2 ..
the Cowan decision will be of little, if any, hanefxt ta,.and.
wzil have an adverse effect on, c_n&emnees. : _ N

1 strongly disagree with both of the ahove oplnions; In
my opinion, the Cowan descision is| clearly correct and is ge-

- nerally salutary in effect to both condemnors and condemnées:
" because it is basically a decision that declares that ah ap-~ -
praisal of the subject property made by & qualified appraisar
should be heard by the trier of fact regardless of whom it
hurts or helps. Furthermore, it is lnraacordagqe_thh the .
basic rule of evidence that an admission of a:p&rty.canjbe -
used against him in litigation. ither party to an eminent
domain proceeding should be 2llowed to call, aB:-his own wit-~

ness, any qualified person who hag appraised tha subject
property. . The practice of some <¢ondemnors of {reﬂucing a
lower appraksal when the owners refuse to settle should he
‘discouraged and the Cowan decision is one ;mportant step in
that direction.  For ail of the abova reasons, it is my.
opinion that the propoaal to nullify Cowa sheulﬂ‘ba rejectod.

" Very truly ycurs,
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California Law Revision Commission

School of Law _

Staq*uxd University
Stanford, California 4305

Gentlewen:

1 have practised law almest exclusively in the condemnation
field, on behalf of property oWners, for the past ten years;
and am therefore paturally 1ntﬂreared in the deiLﬁeratlons-
and activities of vour Commission.

I am advised that there is a proposal before your Commission
that the rule of Peonle v, fowan, 1 €al App.3d 1001, be
repealed; and wish to go on record as cpposed to any such
statutory change for the reasons hereinafter set forth.

The plaintiff-condemner in Cowan was the State of
California acting by and throughk the Department of Public
Works., The pro*eg* constituting the subject matter of the

condemnaticn was a Ereeway. It therefors sscems meet and

proper that, for purposes of analysis and example, the
policies and acquisition activities of that agency be
discussed,

The Right of Way Manual of- the State of California, Depart-
ment of Public Works, Division of Highways {Uperations),
Sixth Edition 1968, provides tuat:

"This 6th editlen of the Right of Way
Manual is a compliliazion of standards of
policy auu proceduye which are presently
utilized by the Right of Way Deparvtment. . . . -

' (Foreword, p. 5} _ C
tal operational policy of
% that all procedures shall
be diredted to assure that properiy Cwners gt
receive just C"p ensaticn, uLmost courte ay i
and max imuin ﬁnus‘ieratlanh L

the Depaxtment

“"The tundaman
5

# % w1
ip. 27, Section 1. G4l}(emphaqls
‘ added)

gt nar
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"The purchase of reguired property rights
will be made only after a writtem appraisal
of their market value has been completed
and approved. The appraisal staff will

‘*horcubhly investigate and consider every
material fact regarding the market value of
the appraissl property. The appraisal will
be made in accordance with the highest pro-
fessional appraisal methods and ethical
standard: and with Constant regard te the
rights of the property owner and citizens.
of the State,. It will comply funily with
the CcnstitU!*on* Statutes of the State of
Californiz and rules and regulailons of the
bepavtment. 1t wiil be promptly adjusted
when new data indicates vev1q10ns are
apprayrlate "

(v. 52, Section 2003)

CMAcquisition pérsc wmel should be
assigned, commensurate with the prahlems
“involved to make pre- appraiﬁal calls upon
proparty OWNers. .

‘The acqu1alt10r ggens shall dellver the

~booklet TYour Property, iout state, YOur S
Highways.© He should inform the. property ' ~
owner 41 he is the Staite representative '
assigned to purchase. the property and that

o he will dnswer any dquestions either at this

~time or when be calis again after the
ap?]dibal is cmmpivtﬂd “ .

(p. qa Sectlgn 3ﬂ02} [empha51s
added)

The Booklet referred to in Section 3,002, supra,
to wit, "Your ?rapert;, Your State, Your Highways,”
states: :

- "Appraisal and acquisition of properties
required for highway purpeses is the
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responsibility of the Right of Way Depart-
ment of the division of Highwavs ., . .
The right of way agent who handed vou this
publication was pevhaps your first peérsonal
coatact with the Division of Highways., He:
is the person whe has beon assigned to 7
aoqlsngpu. is initial preappraisal call
t¢ provide von with general information
LOnrﬁTRlPO the highway yfo1ect and to let
yovwgnnv that a representative from the
_ TI%T of way departnent‘s,dgprdical staff
W1 ai‘ in tne near future to gather data
essential in i:aarm;ntﬁg the e ug cf’vour

property.

(pp. 7-8) (emphasis added)

~ "A real estate settlement with the
Divisicn of Highways is handled in. the same
manner zs any private transaction ‘or the
sale of property. . , . -

{p. 11}

"0f this you cgn be sure: You will not be
approached to discuss the sale of your
pTOﬁmr*y until it has had thovouzh analysis
and a sound &Uﬁfajsai Lo pictect YOUY
jnterests. .. . . ‘

L et e A A A e

“When the right of way representative c¢alls
te discuss the purchase of your property, he
will be fully prepaved to answer your questions
and will provide you with “omgiete information
on details end procedures. _

{p. Z03) (eﬁphasis added}

A report of proceedings of 2 two-4ay Natiopal Institute of
the American Bar Assog 11t10ﬂ~ on September 20-21, 1958, in
5t. Louis, Missouri, sntitled, amndemnat*ﬁn, ucngen%atloq
and the Courts {Amsrican Bar AsSn., 10887 contains &
transcript of presentation entitled, "Valuation for Condem-
nation” by Dexter I, MacBride, then Assistant Chief Right
of Way Agent, Division of Highways Right of Way Dept.,
.State of falifornia. Mr. MacBride, there, after stating
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his experience Lam?rﬁhen&ing Y. . . about 2% years at
federal, ectate, and city government levels, concerned with
public work projects LﬂVQLLl“t ‘atrport, highway transit,
water power, Site expansion facilities . . . [ané havingl
. - . represented property owner and govermment in the
capacity of atto*ney, appraiser [and] right of way

. negotiator . . {p. 8) makes certain statﬂments germain
~.to the questien ‘befors your commission, to wit:

"In terms of this enviropment and
~experience, it may be helpful to note that
condemnation is a minor (statistically)} part
of the total process.  Generally, the major
portion of all gﬂvernmental acquisition is
achieved by contract acquisition fnahotlated
settlements). In Califorria-in an annual
State ﬂ;ghway acquisition program of some
10,000 parcels, representing approximately
¥?ﬂﬂ ﬁll?iana, }e*‘ than 366 parcels may
go to condemnation.’ '

@ 9

overnmental representative
a special asnd varticular
nai Fllvtx znd there are
= in the werld of condem-
nation, aeqv; itien, valuatien who are not
sware of the vesponsibility of government
to (1} dej¢ne the private property
required, {2) arrive al a dﬂllar- apinion
of fair value, (3} offer the fair value to
the owaer,.(d‘ veriorm with courtesy,
'practisality, expedition,

.o, . the
was vested wi
fiduciary resp

Bach who studies these four 'tests’
may c<opnclade, according to his experience,
as to the success of government at
federal state City, hauntv 1bveﬂ1.

- My own. CDHCJUﬁlOR.r gﬂvarnment has E
h='falléﬂ short, especially as to test ﬁa.ﬂ?;;
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'‘Offer fair value to the owner.! . . . M *®

It is respectfully urged that the pattern represented by
the aforesaid policies fand autuall} implemented in
practice according to this writer's exprrience) is a
"sales program” by the condemning agency to prospective
condemnees - designed to dissuade those potential con-
demnees from the necessity of seeking counsel beyond that
- of "their State representative," who is represented to

be committed to "assist' them. In the process, information
" is secured from the landowner for the appraisal of his
property on the representaticn that the property will
receive a . . . thorough analysis and a sound appraisal
to protect [the landownerfs] interests., . . ." As sug-
gested by Mr. MacBride, the '"sales program" is quite
effective ~-- only about 3% of the State hlghway acquisi-
tinns u;tlnately going to condemnation.

As to the landowner who, for whatever reasom, 1is not
persuaded, of course, the process dees not stop, If
immediate possession is require:d, information from the
staff appraisal is used, sub rosa, te secure from the
Court, ex parte, an order of immediate possession., **

*Mr, MacBride's conciusion seoms, according to the
language following that guoted, intended to except his . own
agency from the "ipndictment," The experlance of this writer
has bheen such as to preclude such charity. More 1ﬂportantly,
however, there is nothing in the Cowan fruling which dissuades
proper conduct; rather, as hereinifier set forth, it can
enly serve as a proper chegk upon California rondamning
agencies living up to self-expressed high ideals.

**¥As vour commission is, of course, aware, California
has by statute determined upon an ex parte but judicial
proceeding to determine "probab*e just . compénsation.," By
this prcceeding, ne netice is given the landewner until
the order of possession iz an accomplished fact; and no
spportunity is affcrded the iandowner to cross- examine
the declarant whose statsments establish hrébabxe just
compensation. Query: Why should not the appraisal report
be re%ulred by statute to accompany theé sx parte appllca-
tion for IHMEdlatL possessien? - ‘




L

California Law Revision Commission
July ZE, L4if
Pave 5ix

The vnpersaaded landowwer at this point probably retains
an attorney {fov whose facs under the existing state of
the law he 1isx not entitled o seLﬂVfry). The 2¢torney,
desirous of Pty his olzent's position relative

to lisigation enil, would like to review the
appratsal o mor's agents who have so ably
"assrstag” ’n coilection of 1nf'*ma 10T
anid apnr31 Mg prste; ! interests M
Bot, tik : 4&@*’: char
bt]ﬂ? ntk9r
there 15 a LhanCﬁ a
persuaderis tern t
unpﬁ“zauﬁed dﬁfﬂ’ Ly ar" his erst-
while "assistar and appraisal
information {to xﬁLLh ha n mh&i? COn L;ibuteu ander
representations 1t was In his best interests) suddenly
but assuredly becomes confidentizl, non-disclosable,

and the private and inviclate property of the condemning
zgency. The information collected, assimiluted, and
evaluated by the utifization not only of the infermation
taken frum the landowner but alsc of he resources of
the State® at the commuand of the condemning agency, to
be sure, may be used by the condswml agency frﬂgaxdln
securiiy deposit baakgr»hnv, and at Lrlﬂl

but, God-forbid that at this poi diEClQSUT“ be
insisted uapon Yto protscy {the Ilavdowngr'd dnterests,

o WW+hh
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(if:(-ﬁ. 'iai

“'J

tnsuring that condenning
srf=9d and professed

it is vespaotiully nrged that 1F the sgencices,
"sales program,' ave not misloading the prospective

whose only "wrong®
the sales program

Wi

CUﬂH 5
afﬂreﬁu"

*% That such checks ds no further
gravhic i1llustration Lhe ﬂuemning
agency ob appesl in auger of having
their own zppraisers ide, would

ceuse condemnors to Biy low security
deposits.”  [Cowan,
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condemnees then they capnot be significantly harmed by

the Cowan vuling; whereas, if they are misleading the pros-
pective condemiees then iz it not important that at least
the 3% non-persuadsad serve as 2 check upon their
gctivities? '

In cigsing, under circumstasces wherein the condemnor
espouses that "all prodedures shail be directed to assure
that property owners ryeceive just compensation,'” me-thinks
the condennor protesteth too such tha Cowan ruiing.

Resnectiully submitted,
DESMONDY, MIL

Py

RlﬁHAQ

JRLIr:RED: bk
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July 31, 1970

California YLaw Revision Comzitiee
gchool of Law

Stanford University

Stanford, California 94303

Re: Condemhation Law and Procedure

Gentlemen:

(: : I have just been handed a copy of Law Revision
Commission Memorandum 70-59 concerning the subject:
"Study 36.35 ~ Condemnation {Possession Prior to Final
Judgnment. and Related Problems)." I have not had the T
opportunity to examine the proposzed provisions of . i
-§1268.10, but the purpose of thoge provisions is made
clear at pages 7 and 8 of Memorandwy 70-39.

Mr. Roger Sulliivan of this fiym gpecializes in
the trial of eminent domain tases, and 1T have also had
conasiderable experience in this field. It so happens that
I handled the successful appeal in People v. Cowan,

1 cal. App. 3d 1001, to which you refer at pages 7 and 8
of your Memorandumn.

It ig my balief that stitorneys representing
condemnees would uniformly digagres with your comments
and with the proposed provisiong of §1268.10. And, to a
man, they would endorse the obijections raised by Mr. Forn
in hig letter attached as Exhibkit v to your Memorandum.

Plca“ﬂ undergtand that condemnees and their

attorneys are not at all ooncerned about the prospect that
staff appraisers may grow increasingly conservative in
their appraisals which determine the security deposit as

<:~ : a result of Cowan. This is so for three reasons. First,
1 think we can assume that in rany instances condemnors e
will play fair witn the condemnees who are, after all, a e ;
part of the public served by the various condemning bodies. . . _.
In.other words, I think many staff appraisers will make an .. |
honest evaluation for the purpose of the affldavmng -
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Second, as noted in Cowan, the eecarity deposit
can always be raiszed by the court on an appropriate motion
by the condemnee made under the provisions of CCP §1243.5(4).

Phird, the size of the security deposit is really
not a matter of any great concern to condemnees who are
primarily interested in the ultimate award, upon which
adequate interest will be paid to the extent the security
deposit falls short.

As a matter of faclk, the only oppressive feature
of the procedurs for withdrawal of security deposit is
the possibility that the condemmor will present substantially
lower valuation testimony at trial. This isaves the con-
demnee who has withdrawn the deposit, in the rsasonable
belief that it represents the condemnor's honest opinion
of just compensation, literally holding the bag. Without
the right to call the staff appraiser who authored the
affidavit, the condemnee cannot safely withdraw the entire
security depousit.. If Cowan ternds to make staff appraisers
more conservative that is far better than putting condemnors
in a position where they can play "low ball” at trial with
impunity.

In conclusicon, I cannot share your concern that
chan will have an adverse =ffect on condemness. Affidavits
supportlng seourity depcsits should be made by competent
appraisers, nob attorneys, and such appraisers should be
subject to call as valuation witnesses in the event the
condemnor thereafter elects to present substantially lower
valuation testimony. : :

very truly yours,

oy

y d/ .1'}5
/:il

4“*ﬁ§? dg%ﬁ;ﬁﬁaé&~—
EF&RY ¥l WQRKMAH

HEW: cec
ce:  Gideon Kanner, Esd.




