#65.40 5/12/70
Memorandum T0-56
Subject: Study 65.40 - Inverse Condemnation (Aircraft Noise Damage)

The Commission has devoted considerable time at previous meetings
to aircraft noise damage. This memorandum summarizes previous action
and suggests what action should be taken in the future on this tapic.

Qur consultant, Professor Arvo Van Alstyne, discussed alrcraft
noise damage in s portion of his study published in the UCLA Law Review.
See 16 UCIA L. Rev. 491, 523-54% (1969). The mejor portion of the study
is devoted to suggestlons as to standards that might be enacted to make
clear when a cause of action for alrcraft nolse damage &rises. The Com-
mission devoted substantially all of its attention tc this problem.

The eonsultant recommended enactment of a presumptive standard based
on a combination of nolse level and distance. The Commission considered
the posaibllity of enacting a presumptive standard based on nolse level
but rejected this appreach primarlly because of the cost of proof under
present technology and the difficulty of establishing such standards.

The Commisslon considered the possibility of enacting a presumptive
standard based on distance from runways but rejected this approach be-
cause it has no relationship to the mumber or type of aircraft coperated,
use of the affected property, and the like. Accordingly, such a standard
fails to provide a meaningful measure of the scope of aircraft operations
or their impact on surrounding property.

The Commission considered the opinion of Judge Jefferson (attached
to the First Supplement to Memorandum 70-19) and in substance adopted

the standard of that opinion--that a ceuse of action for aircraft noise
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damage arises when "the market value of real property has heen reduced
by jet noilse to an extent which is reasonably measurable."” Damage in the
amount of $400 was considered sufficient in the view of Judge Jefferson.
No other actions have been taken by the Commission.

We now have a second opinion by Judge Jefferson in Greater West-

chester Homeowners' Assoclation v, City of los Angeles. We attach a copy

of this opinion which considers liability of the airport operator, amir-
craft operator, and aircraft mamfacturer for damages to property and for
personal injury caused by aircraft noise.

The staff believes that an examination of the two opinions by Judge
Jefferson will reveal that the opinions provide the person whose property
or persen is injured by aircraft noise with a maximam amcunt of protec-
tion. We do not believe that it would be a profitable expenditure of
the Commission's time to draft legislation in this area at this time.

The appellate courts will no doubt be considering the problems involved
in aircraft nolse damage cases in the near future. Accordingly, the
staff suggests that we merely keep abreast of the developments in this
area of law so that we will be alert to the need to devise legislative
solutions to problems if such need arises. Dr, Garbell, who already has
been of substantial assistance to the Commission, has indicated a willing-
ness to keep abreast of developments and from time to time to report them
to the Commission.

For your information, attached as FExhibit I is an article from the
May 11 issue of the Los Angeles Daily Journal.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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California Plans
Curb on Jet Noise

By Paul Corcoran
Airpiane noise, particularly the roar of jetliners, is somewhai
Hke sin. No one las anything good to say about elther one.
Everyone agrees all that can be done should be done to curh
this major environmental puisance, short of closing down sl
)

But there are airport operators in Calitornia whe beligve that
is Just what will happen—that ey will have to stop business—if
new noins standards set forth by the Staie Aeronautics Beard go
inta effect as scheduled next Jan. &,

ngme, say the pleny are unworkable, conflict with feders
regulations, and that such eirperts 2s Los Angeles Internationsl,
. S8an Franciscoand San Diego “‘cannot live with them.”
. The little-publicized eptry of California into the fight to
. redoes aviation noise pollution mey have historic ramifications
A8 to the rols the states have in a field where the federal govern-

ment, lpadlkalb' the Foderal Aviation Administeation (FAAY, 5
 dominsnt, .

‘ mamiﬁmmmw&omwdmwmm aay
there is seriuos dotdd about the constitutionality of ll or part of
ﬂumm

No other slate currently Is attempting a comparable control

m,r-' )
- Spurrsd on by voter concern sver airport rolse, the California
‘legislsture pansed a bill by Assernblyman John Forsn of San
Francisco authorizing the Department of Aercnatics to “adopt
noise standards governing the operation of aircraft snd sircraft
engines for Arports operating under & valid permit issued bv the
department to an extent not prohibited by federal law.”
““That's the real hooker,” said John Fowers, acting director
of the F‘M‘B Office of Noige Abatement in Washington. He
-referred to the word “aireraft” and the fact that the regulation

‘would apply to planes in fight.
© It s my ndecstanding thet oo state can pasg laws which
‘vesirict. or inhibit aircraft in flight,”” Powers gaid. The FAA legal
siaff ooafirmed this. The law does not wrohibit the airoort
* opardtors, as proprietory, ;rom determining the permzssﬂziemise
'Bevel at the airports,

After a slow start. and as complaints mounied against jet
noise, the FAA made a thorough study of the probiem and issued
new antincise standards the firat of which went into effect Det. 1,
1968,

Tranzportation Secretary John A. Volpe said the regulations

are sufficiently rigid to reselt | s “an approximate halviag of the
noise arpund airports,”
+  Thue far, however, thie hais not satisfied cither those who are
subject to the siriines—or the people who
#oinuplain that noise iz.90 badit. caupes Iangled nerves and peyches
them a0 snoch they become phywicelly sick.

“It is the nature of this offics that I don't 2atisfy anyone,” said
Powers with msiguution,_ We feei we have been fair whon
everyone comnplaine.””

Thmaemmnmm&mtmuathem:uwcm
sideration in adoptlng stapdards

Monday, May il, 1970

Airport officials and advisers, who decline to be quoted by

EARIBIT X

“Tha law requires that slandards be technologically feasiblc
econumically reassnsble and sppropriate to the airerafi,
Powers said.

The economic factor mﬂuanced federal officiais in axemptin;
firet-generation jets from soime of the regulations governing nois

_ of alrerafl engines,

Coet of “‘retrefitting”—replacicg poisy enginea with thoes-
sufficientiy guiet to meet pew restrictions—would have bee
prohibitive if all the frst-generation airlivers were overhauled &-
otce, FAA and industry spokesmen indicated, However, the FA,
bas siated it plans to issue a separate set of antinoise rales t
wwm&e&emﬂmﬁmtnmmﬁmdjaﬂiners—-them 2.
7375, DC-gs and DC9S. -

- Thig, Heely, wiﬂmaanﬁmratmﬁtﬁngwﬂ!be reqﬁredhythz
end of 1972,

A primary goal of the California Aeronautica Departmer.
plan in to give reatdenis in the vicinity of airports *a specific lege.
means of dwnmining aotual violations of the law,” explaines
Gav. Bonald Reagac i announcing criteria had been proposed.
This redeess ;snntposa;bleatﬂﬂsumemrhuithm,thf

said.

The fact that so littie has been done to meet the airport nois:
mbhni prompted the atate to act on its own.

Joseph R. Crotll, state ufics director, aald the ac-
mmm&hﬁmmﬂmmwame@c
period of time, depending on .o variety of factors, including

geography, climate and alr tratfic. A compiicated formules~
differing somewhat from ihe FAA's “Effective Percelved Noisc
Decibals™—~was developad by the California Aeronautics Board.

The atanderds, acesrding to provisions of the lnw, are “based
upon the jsvel of noise acceptable tn a reasonable person residing
in the vieiity of the airport.” Airports are to be classified ac-
cording to the type and volume of air teaffic. Not only the airport,
ot arcas arcund alrports o arbitrarily determined neise impact
territory, would be covered by the California standards, which
are aubject to amendment by the Legislature,

In theory, nebtworks of comgpiex monitoring devices would
record sound above the maximum allowabde fevel, The counties
would be responsibie for reporting violations,

Violstors would be subject to fines of up to $1,000. In addition,
they would have to put imgroved mufflers on their jet englnes.

While the California pian is an honest attempt to achieve
some relief for her citizens, it has an Alice-in-Wonderiand quality
that bemuses airport operators.’ They are concerned about the
impact such standards would have on aviation, ye! few bave
stated opposition poblicly beezuse of the current tide of public
support for all things of an environmental nature.

“How are you gring to determine the nolse impact area, and
how far it extends?” one official asked. “The standards are im-
practical, unenforcesbie and the whole thing may be llegal.”

Powers and sthers on the federal level stressod that
proprietors already have the right to tighten noise standards at
airports, apd that some already are doing so. The Port of New
York, operator of Kennedy snd LaGuardia, is just one jurisdiction
with more rigid standerds than requived by federal law. Los
Angeles ia another,

But admittedly. manv airports do not exercise such &
prerogative,

For better or worse, Ualifornia is setting out on its ‘own to
sitack a problem: that is Httle understood but very real.
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- SUPERIOR COURT OF THE STATE OF CALIFCRNIA

- FOR THE COUNTY OF LOS ANGELES
10 ' ‘

11 j| GREATER WESTCHESTER HOMEOWHERS'
ASSOCIATICK, etc., et al.,

Praintiffs,
13 -
_ ~Y8=~
14 - - .
|l cITY OF LOS ANGELES, etc., et al.,
, ‘Pefendants.
16

17 | cITY OF LOS ANGELES, & municipal
corporation, ‘

- ' Cross-Compleinant,
19N g f
T : VB~ cy
20 - o
I AERCHAVES DE MEIXICG, S.A., a corpora-
21 tion, et al,, :

. 22 - : Cross-Defendants. MEMORANDUM. OPIHI0H

23
24 This is an actlon brought by several thousand plaintiffs
seeking damages against the City of Los Angeles. Plaintiffc

28 ! allege that they arc homeouners, residents and their familios
|liv1ng in the viecinity of the north runway of the Los Angeles
i

28 || International Airport, which 1s ounad and operated hy the defendant

25 City. Plairntiffs allege that beginnlbg in June of 1967 L delend-
s .

30 || ant Clty opened the north runway for uze py Jet airceralt, ano that

31 plaintif{fs! residential propurtlies have been damaged and plaintiffls
a* || have msuffored paresns Inturics pe 8 vagnTh af nolgne,” fumas &4

4
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:vibrations emanating from Jet aireraft using the north rumiay.

Defendant City has filed a c¢ross-complalint against various Air-

lines, including all of the major Ailrlines, and also against four

HManufacturers of jet aircréft and'jet engines, In 1ts cross-

complaint, defendant City seeks to hold the Airlingé and the Air-
craft Manufacturers reéponsible for any damages plaihtiffs may |
recover against the defendant City. A1l of the Aircraft Manu-
facturers and one of the Airiines have demurred to the Clty's
eross-complaint. fThe remalining Alrlines have filed motions fof |
summary Judpgment in-their favor. This memorandun opinion deals
with the demurrers to the Cross- complaint and the motions for
summary Jjudgment which the moving Airlines seek. - -
Plaintiffs allege in thelr first amended compiaint fhat
on June 24, 1967 defendant City of Los Engeleé, sometimes herein-
after referred to‘as the Clty, autﬁbrized jet alrcraft to take off
from, and 1and on, the north runway of the Los Ahgeles International
Airporﬁ, sometimes hereinafter referred to as the Airport., Plain-
tiffs allege that the use of the ndrth ranvay siﬁce June éh, 1967
has, through noise, vibratiohs and fumes coming from Jet aircraft;
damaged the properties of ﬁlainﬁiffs in a variety of ways, ;néiﬁd—
ing (1) ouster of plaintiffs from their properties; (2) taking away
the use of these properties; {3) physjcal damage to the propvrtieu,
(L) impairing the utility of the properties; (5) impairing the
ablility of owners to sell their propﬁrties, (6) impdirinw the
ability of ouners to borrow on security of their properties,
(7) making the homes hazardous to live in; (8)‘making the homes
uninhabitable and (Q) making living in thelr homes a health hazard.
Plaintliffs assert that these various effects upon their properties
create the 1egal consequence_that the Clty has taken and danaged
thelr properties for a pﬁblié\use, namely, the maintenance and
operatlion of an alirport, These allegations are contained in one

count,
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f In.a:separate count, plaintiffs allege that the same acts
P ]

iwhich cqnstitute;a;taking}and damaging of their residential proper-

| ties;have;also‘proximataly caused plaintiffs to suffer personéln

injuries,_such as rachearing loss and damage to the nervous system.

In: another count, plalntlffs allege that the noise,

[I' fomes. and:vibrations from jet ailrcraft using the north runway have

 0&&88d’iﬂJunyt0:th@ﬁh&&lth of plaintiffs, are offensive to the

isénses;,obstruct‘and.'in._terf‘ere with the enjoyment of plaintiffs’

;prbparties;and hence:constitute a public and private nuisance,

:Iﬁvaaother“caunt, piaintiffs allege that as a result ol
the acts:of ‘defendant which constitute a taking and damaging of
their properties :and the creation and maintenance of a nuisance, - )
piaintiﬂfs_have;suffered hodily injury, injury to their nervous
systems;,emotional:upset,.165# of hearing, physical and mental pain
end-an-impalired ability to work._f- 7' S

Thra:separate count, plaintiffs aligge'that they have
Eeenrdamagedias?a;result-of tﬁé defendant City's negligent Orera-

tion and ‘management of the Airport and jet alreraft use of the

Airport., In-this-count, ﬁlaintiffs list the following tnenty-twd

alleged negligent. acts of the City:

(1): Failure to acquire sufficient property to create a

¢lear-zone around the Alrport to prevent damage fo perscns zand
. . . . S .

f propertiy;

(2) Expansion of the Alrport without regard to people

and Jand ‘uses in proximity thereto;

(3) Expansion of the Alrport ﬁithout taking avallable

~precautions {to prevent damage to people and land uses in proxinity

thereto;

(4) Exposure of people to noise in excess of the limits

™~
© proscribéd by the-State of Califcrnla Industrial Safety Orders;

{(5) TFailure to ecrect baffles around the Alrport to re-

duce noise exposure; -

{
y -3
.
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(6) Failing to rcduire Jet aircraft to use available
noise-suppression devices; | .

{7) Fdilurﬁ to impose noise limits on Jet alrcraft;

- (8) Failure to warn those in proximity to the Airport
of damage from noise, v;brations and fumes of Jetraircraft,

{9) The establishment of a noise limitation level which
permits damage to persons and property; 7 | o

| (10} The dissemination of misleadinv information about

the damaging effects on people and land uees of noise, vibratxons

and fumes from Jet aircraft,

(11) The use of Airport property in violation of statutes

and ordinances _ | | -
\ (12) The failure to require 1anding and takeoff patterns

which mininize noise, vibrations and fumes around plaintiffs'

hones; | _ _

(13} Failure to limit the hours of uSe.of the runways;

(14} Failure to limit movements of Jet aircraft;

(15} Failure to limit the use of the runmays;r

(16) The requirement that jet-aircraft use runways in

proxinity to plaintiffs' homes; e /T_

{(17) Tailure to prevent runups in areas in proximity to
plaintiffs* homes; | _.'. ey

(18) Faillure to create adequate runup areas;

(19) Failure to condemn plaintiffs' properties before
falking ov damaging-the same ;

{20) Operation of thé Alrport with knouledge that the
operation was a dangerous condition, hazardous to the:health of
people and destructive to prdperty in proximity to the Alrport;

(21) Prevention of plaintiffs from changing noncoupatible
land use to compatible land gte;

(22) Delibverate blightinz of the area in proximity to the

Alrport..
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In a separate count, plaintiffs allege that before June

- 24, 1967 defendant City knew that shock waves and vibrations caused

bj;the_present use of_the Airport would invade the plaintiffs!
properties,

In another count, plaintlffs allege that the north runuay

-isron-land zoned by defendant City for residential use; that the

'::unway_is'not a permitted use in a residential zone, and that

: defendant City is subject to, and is violating, its own laws,

" In another count, plaintiffs allege that defendant City

“has; .on - numerous occaslions, entered into a wriltten contract with

:the¢Fédera1 Aviation Administration, which provideé (1) that defend-

‘ant:City will extinguish any claims against the Airport which will

affect the operation of the Airport, and (2) that defendant City

5filllacquife any propefty rights with respect to prbperties of

plaintiffs which are being used fof the 6peration cf the Alirport;

" that plaintiffs have property rights being used by the defendant

ECity:fdrf Airport purposes, and that defendant City has not acquired

these property rights. 7 ) _
In a separate count, plaintiffs allege the making of the

" contract between tﬁé City and the Federal Ayiation'Administratibn,

"and ‘then allege that the plaintiffs have claims against the Alrport

vhich affect its operation, and that defendant City has not ex-

~tinguished thesc claims.

In another count, plaintiffs allege that the City entered
into ‘a covenan{ which provided that the north runway, as well as
the airspace in proximity to plaintiffs’ prbperties, wouid be used
only for energency landings; that this covenant vas eﬁidenccd by a
wfitten mernerandum signed 5y duly authorized representatives of
defendant City; that plaint iff have performed all duties and con-
ditions under thc covenant which they were to perform, and that on

June 2!, 1967 the defenrdant City breached this covenant by auvthor-

izing Jet aircraft Lo regularly use the north runvay, as well as

" __5_‘
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the airspace An proxinity to the plaintiffs' properties, for take-
offs and landings that were not eme rgencies '

In a separate count, plaintiffs allege that the north
runvay is constructed on land subject to a deed restriction; that
the deed restriction is to the effect that proparty shall not be
used for any business, commerclal or cther nonresidential purpose;
that plaintiffs' properties are subject o and benefit from this
deed restriction; that the Airport's land and the plaintiffs' lands
are subject to the deed restriction which uas derivgd through

predecessors in interest from a cemmon grantor, who owned all the

‘land now subject to the deed restriction as a singlé parcel; that

all deeds to the land from the common grantor uniformiy contained

the deed restriction; that the City is using land subject to the

'deed restrictlion as an Airport, which is a business: commercial

an@ nonresidential use; that all of the Airpori's uses subject fo
the deed restriction are in violation of the deed restriction;

In an amenamﬁnt to the first amended complaint, plain-
tiffs allege that through the sixteen counts of their first amended
complaint they are seeking gompensation feor damages to their prop-
erties and to theif“pérsons caused'by_noise, vibrations and fumés
from Jet aireraft using the Airport; that eight of the sixteen
counts seek damages to the pr0per§3§s and the other eight'counts
seck damages for personal injury; that no duplicate relief is
sought; that al}.of the counts of ﬁhe first amended complaint are -
based on essentially the same facts; that the difference in the
various counts simply state different 1ega1 theorieu by vhich com-
ponaation is sought.

Defendant City of Los Angeles has filed a first amended
cross-complaint forldeclaratory relief and indemnity, vherzin the
City, as cfossﬂcemplainant,_ggeh 2 Judgment dsclaring that the
Airlines and Aircraft Manufacturers namzd as cross-defendants in
the cross-complaint should be responsible for,'and hold the City

r
)
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|

'fdllcuihg: Aeronaves de Hexico, Air Canada, Air France, Air New

‘Ifc., Pacific Southwest Alrlines, Pan American World Airways, Inc.,
‘Péruvian Airlines, Inc.,, Scandinavian Airlines System, Ing;, Trans

~World Airlines, Inc., Union de Transport Aeriens, Uniﬁed Air Lines,

‘from the following corporations alleged to be desigﬁers and many-

“operate in and out of the Los Angeles International Airport; that

L

free and harmless from;'and indemnify the City for, any Judgment
which the plaintiffs may obtaln against the City. The cross-
defendant Airlines from which the City seeks indemnity are the

Zealand Ltd., Air West, Inc., American Airlines, Inc., Continental
Ailr :Lines, ‘Inc., Delte Air Lines, Inc., Flying Tiger Line, Inc.,
Jaban Alr Lines Co., Ltd., Mexicanarde Aviacion, Wational Alrlines,

Iric., Varig Airlines and Western Alr ILines, Inc.

:Defendant City by its cross-complaint also seeks indemnit;_

facturbrs cof commﬂrcial Jet alrcraft and jet- powered engines- The
Boainv Company, General Electric Company, McDonnell Douglas Corpora-
'tion and United Alrcraft Corporation,’ |

. In its cross-complaint against the Airlines, the City
alleges that these Airlines operate with a Certificate of Publie
Convenience and Necessity from the Federal Aviation Administration,.

‘and that the City has no control over the right of the Airlines to

the City has no control ovér the schedules for mail transportation;
that the Citﬁ dees not'seléct or control the Jjet aircraft used by
the Airlines, and that the City has no control over the landings
and takeoffs made by the Airlines. The City alleges that if, under
the allegations of the.éomplaint of "plaintiffs, there has been
damage and injury to plaintiffs' residential properties on any
theory of taking or damaging; or the commission of & nulsance, or
any negligent use of Jet aircraft or any trespass from jet alr-
craft, or any violation of zoning laws, or any breach of cbntract,
or any violation of a deed restriction, or any bréach of covenant,

that the crosg-defendant Airlines ore the true parties vho have

/

~7-
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plaingiffs.

o

9

committed such taking, danaging or injury to plaintiffs' residen—
/
tial properties by the means spe cified, and that such-cross-

defendants'are Jointly fequnsible for any such_damage suffered by

The City also alleges that the croés;defendant Airlines
are liable for anj Judgment whlch may be rendered in favor of |
piaintifrs and against the defendant City by reason of an expresé
contractual agreement of indemnity, included as provisioﬁs in the
leases of Airport space which have béen entered infé between the
City as lessor and these cross-defendént Airlines as lessees.’

i In the cross complaint against the cross- defendant Air-
1incs, the City also alleges that for the same reasons alleged wvith
respzct to the property damage claimed by plaintiffs, ‘the cross-

defendant Airlines are responsible for any personal 1njuries suf-

fered by plaintiffs from noise, fumes and vibratiohs of jet aircraft

using the Airport north runway on any theory of 1iability predi-

cated on nulsance, negligence, frespass, violétion of zoning laus,
breach of contréct, violation of deed restriction or violatioh of
covenant, . | _ |
In its cnqss-comﬁlaint‘against the Alrcraft Manufacturérs;
?he City alleges that the cross-defendant Ailrcraft Manﬁfacturersr
have negligentlj designed and mahufactqped jét aircraft and en-
gines whlich use the Los Angéles'IﬁEérnational Airport, so that
noise, fumes and vibrations from such jet aircraft may cause damage
and injury to pérsons éhd propert&, and that fthese cross—defendants
are jointly liable for any damage dono by the Jet aircraft used by
the Adrlines and negligently desipned and manufactured by these
cross-defendants. The thedry of the Cityls cross-complaint against
the Alircraft Manufacturers 1s basically that any injury or damage
to plaintiffs!' propertics or'pcrscns-result frem jnt aireraft
noise, fumes and vibrations s éaused by the negligent design and

manufacture of Jet alrceraft and jet cngines by the manufactursrs,

| 8-
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irrespective of whether plaintiffs' claim against the City is
predicated on an inverse condemnation theory, negligenee theory
trespass theory, nuisanee or any other theory.

The City In its cross- complaint also ase:rts that there
is an actual controversy between the City and all cross-defendants
relative to the legal rights, dutles and responsibility for the
alleged danage o plaintiffs and, for that reason, plaintiffe seek
a declaration of rights, L o : o

In its cross-complaint against the cross defendant Air-
lines, the City is relying upon two legal theories of a right of
indemnity. One 1s the doctrine of implied indemnity, predicated on
the City's relationship with the Airlines, by virtue of whieh the ~
Airlines operate jet alreraft into and out of the Los Aneeles
Iriternational Airportﬁ The second_iegal theory is that of contrac-
tual indemnity, arising from the written provisions for indemnity
eontain ed in the Airport leases executed by and between the City
as lessor and the Airlines as lessees. '

The four cross-defendant Birecraft Manufacturers have all

,ihe filed a general demurrer to the City's cross-complaint. One of the

202 °
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Afrlines, namely, Flying Tiger Line, Inc., has also filed a general
and speclal demurrer to the City's cross-complaint; All of the
croes-defendant Alrlines other than_Flying Tiger tine, Inc., have
filed motions for summary judgment against the City with respect to
the crossecomplaint. The parties have filed with the court exten-
sive memoranda of points and authorities in support of, and in oppo-
sition to, the motions for summary judgment and the demurrers. In
addition, the court entertained extensive oral argument on the
motions and demurrens. _ _

| The motions for sumnn““ Judgment have becen submitted on a
stipulation of facts entered into between {he cross-complainant City
and the moving cross-defendants, together with affidavits submitted

by the respective partlea. The stipulation of facts was enfered

\__‘_“ ’ _9_
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into solely for the limited purpose of the motions”féffsummary
judgment. The facts stipulated to are, in essence, tﬁé'following:
- '_ That the Los Angeles Internationél Alrport is a public
airport.which is and has been oﬁngd by the City of Loslﬂngéles for
more than thirty years; that it is operated by the éity‘s Depart-
ment of Airporté under the direction of a Board of Airport
Commissloners; that over the years the Cit& has improved and en-
larged the Airport to 1its present‘condiéion and size; that in the
course-of the City's enlargement and Improvement of the Alrport the

runvay north of the terminal complex was constructed during the

Ayear 1959; that this north runway is known as Runway 24L/6R; that

in construeting this runway the City was Ilmplementing a master plah
which had been publicly disclosed as early as 1945; that the con-
étrﬁction of this north runway wés“finanqed {1)'with revenue col-
lected from Airpbrt users and conceésionaires,‘(E) with proéeeds
obtained from the public sale of bonds and (3} viith grants recelved
from the federal government ' _ |

That on or about June 12, 1967, Clifton A. Moore, then
First Deaputy General Manager of the Los Angeles Department of Air-
ports, wrote a letter to Mr, A. B, Bush of the Federal Aviation
Administration, then Chilef of the Los Angeles Tower, a copy of which
1s attached as an exhibit to the stipulation of facts. In this
letter it was stéted that effective June 24, 1967 clearance vas
granted for the-unlimited use of Runway 24 for takeoffs and Runuay 6
for landings of all types of aircraft. (The one north7runway is
given the designation 24L at its éasterly terminus and 6R at its
vesterly terminus.) f

That on or about December 14, 1967, the same Mr. Moore,
on behalf of Francls T. Fox, then General llanager of the Los
Angeles Department of Alrports, sent a letter to Merle H. Nichols
of the Fedefal Aviation hdministratibn, then Assistant Chief of the

Los Angeles waer, a copy of which letter 1= attached as an exhibit

!
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to the stipuiution of facts., The letter of Dacamber 14, 1967
stated that 1t vas confirming the uarbal.clearance given by Mr. . Fox
for the use of Runway 6 for takeoff of four-engine jet. aircraft;
that whenever there were traffiec ar—deQarture-GEIays:dﬁring;easfz
wind conditions, thils runway was %o hezauail&hle?ﬂo£ usB;between
the hours of 7:00 a.m. and 9:00 p.m., and that Yetween those-hours:
in periods of slack traffilc, the Number 7 runways would receive
pfimary usage. (The Humber-? runvays are the two south runways:
designated 25L/7R and 25R/TL, respectively..) | 7

As a part of the stipul&tinn.of‘facts,.there:wassattéched’

'a copy of Resolution No. 2059, adapted by the Board of Airport

Commlissioners on September_zs, 1963. Hesclution No. 2059 was: to:
the effect that the Board of Airport Commissioners: urged’ and re--
quested all those in positions of autharity to;m“ke-poiiny décisions
on the developmant of a supersonlc aircraft, to direct their efforts
so that supersonic aircraft would produce sound levels: under: the.
aﬁproadﬁ and departure flight paths ¢f the aircraﬁt‘whibh:wculdfbe,
less than the levels produced by the current: jet: subsonie:alreraft,
This Resolution No. 2059 also stated that the Board wonld place
Operating_restrictigﬂs.on éuperscnic-aircraft_operationSfat'théf
Airport to control the noise levels from such aircraft unless.cer--
tain operating sound levels were ggﬁieved in the aircraft deslgn.
The stipulation of facts sets forth that at no time- fo date have.
any of the cross-defendant Alrlines operated'ény supersonic trans--
port aircraft at the Airport. _ _ _ _
~Attached as an exhibit and made a part of‘the:stipulation
of facts 1s a copy of the minutes of a meetingjof fhefBoard'of;Air-
port Commissioners of the City, held on October 22, 1969, which re-
lates to the adoption of Resolution No, 5456. The minutes state
that this resolntion would ré;bnfirm and restate that. any aircraft

then in service or that would be placed in service In the future

would be denied the use of airport facilities at the Los Ahgeles-

-\'-q.‘ ) "11—
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International. Alrport in_Ehe.event such aircraft imposed nolse
levels upon adjacent.commuﬁities which would ekceeé thasé'currently
in existence. The stipulétion of facts sets forth that at no time
to date have any of the moving‘airlines operated any scheduled air-
eraft at the Airport which have imposed noise 1eve1é_upon ad jacent
gommunities greater than the noise levels 1mposéd on those com-
munities by the alreraft vwhich were coperating at the Airport on
October 22, 1969, - '_1}. | - 7
Attached to and made a part of the Stipulation of facts
is a copy of a lease and operating agreement.between the City and
Western Air Linés, Inc,, and a copy of én amendment thereto. It
is sfated in the-stipulation that this agreement between the City -

and Wgstern Alr Lines has_been in full force and effect since

November 10, 1967, The stipulation sets forth that other cross-

defendant Airlines are lessee partiés to leases and operating
agreements with the City which are legal}y iéentical with the lease
and operating agreement between the Clty and VWestern Air Lines, as
modified by the amendment to the Hestefn Air Lines lease made in
the fall of 1967. IF wés further stipulafed thatrothér Cross-
defendant Airlines'gfe lessee parfies to-leases an@ operating aéfee—
nents with the City which were legaily identical with the lease and
operatlng agreement and amendmenthﬁereto betveen the City and
Vestern Alr Lines, with the lone varliation occurring in Article 22
of the Western Air Lines lease androperating agreement pertalining
to the matter of indemnity. The variation in Article 22 occurring

in some of the leases and operating agreements is set forth in the

stipulation of facts, The stipulation of facté also makes clear

-that the City's claim against the cross-defendant Alrlines for con-

tractual indemnity is baSed entirely on the leases and operating

agreements previously referred to In the stipulation,
In support of the motions for summary jJjudgment, thc moving

Airlines submitted affidavits by Arvin O, Basnight, the Dirc-.'-» of
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the Western Region of the Federal Aviation Administration, which is
compoaod of nine western states, including Calirornia, Donald J,
Haugen, Chief of the Los Angeles Tower-Terminal Radar Control of
the Federal Aviation Administration, and Floyd E. Wescott, Vice-
President of Operations of Pacific Southwest Airlin;s, In opposi-
tion to the motions for summary Judgment, the Cifty submitted affi-
davits by Clifton A, Moore, Genera1'Manager of the Los Angeles
Debartment of Airborts*since October 1968; Bert J. Locknood, |
Asslstant to the General Manager of the Los'Angeles Department of

Alrports and an employee at Los Angeles International Airport since

-19&7, and Milton N. Sherman, Assistant City Attorney of the City of

e

Los Angeles asslgned to the Department of Airports.
Mr. Basnight in hils affidavit states that the Federal
Aviation Administration has promulgated extensive regulations

governing the Airlines, which includé rules governing the certifica-

'tion of aircraft types, the lioensing of opérating personnel, the

alr worthiness certification of individual aireraft and the opzra-

tion of a systen,of alr traffic control, including rules for fthe

Operation of aircraft approachln landing and taking off from air-

'ports. He states that each of the cross- ~defendant Airlines holds

a Certificate of Public Convenlence and Necessity issuesd by the
Civil Aeronautics Board, vhich speoifies_that_each Airline is
authorlzed to conduct commercial operatlions over certain specified
routes into and -out of the Los Angoles International Airport, with
the exceriion that Pacific Southwest Airlines operatea only in
intrastaof commerce within the State of California under a Certifi-
cate of Public Convenience and MNecesslty from the California Public
Utilities Commission, - |
Mr, Basnight fufthcrnstates_that pursuant to Federal
Aviation Regulations, the Federal Aviation Administration has issued

to each of the cross-defendant Airlines operations specifications

and an operating certificate; that these certificates require that

j
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each airline conduct its operations in accordance with its opera-

tipns-sﬁecifications§ that the operaticns specificatiéhs épecify,

:ambng,other things, the kinds of operatlions-authorized, the types

'ofiairplanes authorlized for use and the various airports at which

operations are authorized

. Hr. Basnight further states that pursuant to the Federal
Aviation Act and the regulations issued thereunder,. the Federal
Aviation Administrator has prescribed certification procédures_for

;tranSPOrt aircraft; that these regulations are designed to assure

_that each type of tranSport aircraft proposed for use.in the car-

riage of ‘persons and proparty meets applicable air worthiness re-
quirements and contains no feature or characteristic which makes it
funsafe for such use; that each type of alrcraft operated at the Los
?Angeles‘Internatipnal'hirport by eaph of the Crdss-defendant Aipr-
%1ines, including all types of jet alrcraft, has been type certifi-
Ecated by the Adm;nistrator ¢f the Federal Aviation Administration.-
| Mr. Basnight further states that the Federal Aviation Act
;authorizes the Administrator to iséue an air wgrthiness certificate
for any aircraft iﬁihe finds, after Inspection, that sgch airc:aft
:is,in,a‘condition for safe operaéion and conforms to the.type cef—
.tificate therefor; that each and every aifcraft, including Jet ailr-
;craft, ocperated by the domestic cross-defendant Airlines, namely,
:American, Continental, Delté, Plying Tiger, Pacific Southwest, Pan
American, Trans‘VWorld, United and Western, 1s required to have an
air worthiness certificate issued by the Administratof'approving
the use of sald aircraft oh certificated operations,

He further states that prior to the initial use of the
three exlsting runways at Los-ﬁngeles International Airport for jet
aircrafft landings and takéoffs, a determination was made by the
-Federal_Aviation Administration that such use of each runvay vould

not be unsafe elther to persons or property on the ground or to

persons or property in the alr,

4
/

L 14—




TTI8TST6T~ Cdb 10-68 i : _ ' ' :‘ .

11: 0
1
13.:

1412

| Mr., Basnight also states that under the Federal Alrport

Act, the Los Angeles International Airport has been developed as
jpart'of a national plan for the establishment of a pationwider
;system of public airports, adequate to meet the pfégent and future
‘needs of c¢ivil aeronautles, in accordance with thg étandards estab-
:lished_by the Administrator; that in order to bring.ébout the estab-

Aishment of a nationwide system of public airports adequate to meet

the present and future needs of civil aeronautlics, the Administrator

?is authorized "to make grants of funds to sponsors of airport
‘development.” (See U.S. Code, section 1103,) Mr. Basnight further

tells us fhaf_the Los Angeles International Airportrhas, and is

being, developed and improved under federal government project

:grants totalling more than twenty million dollars; that included in
?the total are eleven grants relating specificaliy to fhe noﬁth run-
fways, beginning in 1949 and extending to 1968, (The total of the
eléven grants set forth by Mr. Basnight amounts to $i#,299,216.)

Mr. Basnight also tells us that each project gfant has involved a

Grant Agreement containing certain assurances by the sponscr of the

Airport, which, in this case,_is the City of Los Angeles, and under

such grant agreements the City has agreed to "keep the airport open

to all types, kinds, and classes of aercnautical use, without dis-
criminatlion between such {ypes, kinds, and glasses; provided, that
the sponsor may establish such fair, equal, and not unjustly dis;
criminatory protvisions to be met by all users of the alrport as may
be necessary for the safe and efficient operation of the aifport;
and provided further, that the sponsor may pfdhihit or limit any
given type, kind or class of aeronautical use of the alrport, if
such action is necessary for %he safe operation of the airport or
necessary to serve the civil aviation needs of the public,”

The Basnight affidavit states that the Los Angelés
Internatiohal Airport 1s a vital and integral part of the nation-

wide systen of pub’if irports; tho® 1t is o major alr termlral for

]
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‘scheduled foreign and_domestic flights located onfthe west coast of

the United States, and that any restrictions on its ase or opera-
‘tion would directly affect the overall national airport system.
i The Basnight affidavit also states that the Federal
éAviaticn Administration 1s vifally interested in thé alleviation of
<noise disturbances to the residents of communities adJoining air-
ports; that extensive research programa have been undertaken by
%Cdngress, the National Aeronautics ahd Space Administration, the
%Départment of Housing and Urban Development and the bepartment of
;Health, Education and Welfare to‘seek technical advances in the
area of aviatioh noise control* that to date approximately forty—
!three million dollars have been allocated under these noise- related
jpregrams, that under the Federal Aviation Act, section 611, 49
ﬂnited States Code, section 1431 (1968), the Administrator is
hirected to prescribe rules aad reéalations as he finds necessary
!tu.provide for the control and abatement of aircraft noise; that
éin'preseribing such ru;es, he must consider whether any such rule
_Br regulation is, among other things, "consistent with the highest
hegree of safety in air commerce," and whether it is "economicallj
reasonable, technql5éically practical and appropriate for the par-
ficular aircraft, aircraft ehgine, applianee or certificate to
which it will apply.” o | r-__ _ ‘

—~—

‘Mr, Basnight adds. that pursuant te the authority of
section 1431, tae Administrator on December 1, 1969 adopted regula-
tions preseriblng nolse standards which must be met as a condition
fo type certificatlon for all newv, sgbsonic.turbojet—powered air-
craft, and that, in additien, the Federal tviation Administration
is currently studying the question as to whether there is a need
for the promulgation of retrofit nolse standards for Jet alreraft
types already certiflied., He sLates that in promulg a»ing noise
stanﬁards for new alrcraft, and in determining the need for stan-
dards as to exlsting alrcraft, the Federal Aviation administration

f
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is seecking to obtain maximum noise control which is technically
practical and economically reasonable under the current state of
noise apatement technology. _ i o

Mr. Basnight concludes by asserting that’ 1n prescribing
these noise standards the Federal Aviation Administration does not
Intend to_impose tham on the airport proprietor, and that subject
to contractual limitations contained in the grant'agreements exe-
cuted between the airport prOprietor and the Federal Aviation ‘
Administration, the proprietor Is free to impose such limiltations

ont.the use of an airport as he determines will best serve both the

1ldcal desire for quiet and the loecal need for the benefits of air

-

i

Mr. Donald J. Haugen, Chief of the Los Angeles Tower-

.Terminal Radar Control of the Federal Aviation Adminlstration,

‘states in his affidavit that thercurrent level of traffic requlres

ithe use of all three runways under the ecircumstances in which those
jrnnways are presently being assligned. He statéa that if one ar
more of these runways nere unavallable, congestion and substantial
delays would inevitably result. - o
The affidavit of Floyd E, Wescott, Vice-President of J
OpErations of Pacific Southuest Airlines, ‘states that Pacific
Southwest Alrlines operates intrastate in California under a Certi-
ficate of Public Convenlence and Necessity issued by the Californila
Publlc Utilities Commiasion; that this certificate authorizes
routes, the minimum number of flights and typea of alircraft, and
specifically restricts Pacific Southwest Airlines to naing the
Lockheed electra-jet, tne Boeing 727, the Boeing 737 and the'Douglas
bPC 9 jet alrcraft; that Pacific Southwest Airlines is the holder of
a Commerclal OperatorVCertificata issued by the Administrator of the
Federal Avlation Adminlstration. Attached to Mr. Wescoti's affi-
davit and made a part thereof 1s a copy of the Certificate of Public

Convenlence and Necessity issued to Pacifiec Southwest Airlines by

e
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the California Public Utilities Commlssion, a copy of the Commer-
cial Operator Certificate issued by the Federal Aviation Administra—
tion, and a copy of the Standard Air Worthiness Certificate issued
by the'Federal Aviation Administration‘for each aircraft being

‘used, certifying that the particular aircraft is inﬂcondition for‘

safe operation. B o S _

~Mr, Clifton A, Moore, the General Manager of the Los
Angeles International Airport, states in his affidavit that the
City of Los Angeles does not establish the specifications for the
design of anr aircraft and does not manufacture,rown, operate or
control any aircraft or the flight of-any airoraft which operates
to aod from the Los Angeles International Airport; thatrall air-
creft is approved and certified by the Federal Aviation Administra-
tion, and that upon such certification the Los Angeles International

Airport mnust accommodate any airlines which,are awarded routes to

the Los Angeles International Airport; that such routes are avarded

by the Civ11 Aeronautics Board and by a treaty agreement by the
United States Government for international carriers,

Mr. Moore further states that the north Runway EHL/ER was
completed in 1959, bot that for many years the use of this runway
was restricted by mutual agreement between the City of Los Angeles,
the Airlines'ahd the Federaliﬁviation Administratlion, and that no
restrictions on the use of this runway were the result of unilateral
action on the part of the City. . _ i

Mr. Moore further states that the letters dated June 12,
1967 and December 14, 1967, and attached as Exhibits A and B, re-
spectively, to the stipulatioh of facts, were sent after coordina-

tion with, and approval‘by, the Pederal Aviation Administration and

were not the result of unilateral actlon on the part of the City.

. .

"Mr. Moore also asserts that inereased air traffic for the Los

Angeles International Alrport, brought about by the federal govern-

ment's awarding rootes to Los Angeles to additional airlines, and

"~ -18-~
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the degire by'the general public for increased flight eervices,
were the factors which required the opening of the north Runvay
241, /6R, _ o

In his affidavit Mr. Bert J. Lockwood, Assistant fo the
General Manager of the Los Angeles International Airport states
that the aircraft certified by the Federal Aviation Administration
and operating at the Los Angeles International Airport are certi-
fied with safety as the main eriterion for approval; that noise
produced by aireraft 1s a secondéry censideration by the Federal
Aviatien Administration in certifying aircraft‘ror fiight. Mr,
Lerkwood also states that the Los Angeles International.ﬂirbort
wae\planned.as a'four;runway complex since 1946; that this plan bé;
icaﬁe a part of the nationai'airport plan; that the City has received
federal monetary grants since 1949 to*aid in conpleting the runways
and related facilities of the Airpert including the north- Runway
2HL/6R Mr. Lockwood points out that in 1959 there were six com-
mereial alrlines that opereted Jet alilreraft at the Los Angeles
international Airport; that in 1967, twenty-two commercial airlines
were operatling Jet aircraft at the Los Angeles International Airport,
and that since then four additional major alrlines have been awarded
routes to this Alrport by the Civil Aeronautics Board. _ |
| Mr. Lockwood further states that in approximately the
year 1960 the Department of Alrports for the City prepared an opera-
ticnal regulation, the purpose of which was to reduce nolse volumes
for east takeoffs from the Los Angeles Iﬁterhational Airport; that
this was to be accomplished by requiring all takeoffs to be made to
the west until the tail-wind component of surface wind.exceeded ten
knots; that the Department of’hirports attempted to implement this
operatiocnal procedere whieh was considered safe by the Boelng
Company, which was the manufacturer of most of the jet aircraft
operating at this time at the Alirport. Mr. Lockwood states.that ’

Chief Pilotes pgronps made objectlions to the Department of Ailrrorts

/
/
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and the Federal Aviation Administration, stating that oompany
regulations limited down-wind component to five knots, that there-

after the Department of Alrports was notified by the Federal

Aviation Administration that such a regulation,was considered as ‘
entering an area of flight regulations that had been preempted by
the Fedenal Aviation Administration, and that the Department of
Alrports, therefore, oould not implement the proposed regulation;
that as a result the proposed regulation was never implemented.

The Lockwood affidavit also states that depending on

'} Adlrline company pollicy, Alrlines taking off from the Los Angeles

International Airport utilize different climb speeds or climb
techniques; that these different procedures-create dirfenent sound
levels into the Airport environment; that one technique used by
some Airiines creates a greater soand lesel into the surrounding
community than another technlique used by other Airlines, |

‘ Milton N, Sherman, Assistant City Attorney assigned to
the Department of Airports, states in his affidavit that he parti-
cipated in the negotiation and preparation of the exhlbit attached
to the stipulation p; facts pertaining'to a change in the landing
fees paid by tne niflines; that the priority'oiexpansion projeots
to be completed under this agreement between the City and the Air-
lines was estabiished by negotiation wlth the Airlines operating
at the Los Angeles International Airport, with the requirements of
the Airlines being given utmost consideration; that the Airlines
desiring additional facilities for expanded operations'contfacted
to pay additlional landing fees as might be requined to servlce the
Alrport bonds to insure completion of the projects covered by this
exhibit for Airport expansion. ' -

Mr, Sherman further states that he 1s familiar with the

contractual requlrements imposed upon the City of Los Angeles
through the grants from the United States Government, that the city

of Los Angzeles has been under contrretual orlipation to allow the

.'
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use of north Runway 24L/6R since the year 1959, He further states
that pursuant to the contractual agreement, the City prLos.Angeles
must allow commercial Jet aircraft to operate on all of thé.runways
lat Los Angeles Internationalrﬁirport, including the north Runway
24L/6R. He also states thal the Board‘af Eirpdrt'Commissionersf

Resclution No, 5456, adopted on Octeber 22, 1969, referred to: in an

e —

exhibit to the stipulation of facts, was adbpted'belowing coordina--

tion with the Airlines operating at the Los Angeles Tnternational’

Alrport; that the formal resolution,'with;apprcbriaté recitals: and

text, has not yet been prepared, due to the required"contihual;

coordination with the Airlines anmd the Federal Aviation Administra-

e i
e —

tion; that the Alirlines opérating at the Las‘ﬁngeles_Ihternationaii

Airport have contracted for opefating rights and Yeasehold facili-
ties with the City of Los Angeles, for which. they pay amn appropriate
fee, and that the City, for such feé%, hag In part contracted to
maintaip and operate and keep the Airport in gaod repair,

The stipulation-of facts and affidavits summarized
lherein constitute the factual premise upon which must be: based. the
Court s ruling either. granting or denying the moetions for summary -
Judgment. _ ‘ j

’ - The principles applicable to motions for summary Judgment

are so well settled that citation og_éuthorities,is unnecessary.

The question to be decided by the trial court on this motlion is
vhether facts haVe been presented which give rise tb'triable issues,
It is not the function of the Court to pass on or determine the
issues theﬁselves - that is, .the true facts iﬂ-the_case.. Issue
finding, rather than iséue determination, i3 the pivot.on.which the
summary Jjudgment law turns. Suﬁﬁary judgment becomes appropriale
only if the affidavits in'support of the_poving party or an agreed
statemwent of facts would be sufficient to sustain a jdﬁgmuub in
favor of the moving party, and the opbonent does not by counter-

affidavit srow faerts =ufficiont to present a triable issue of fact,

. : 21
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Further,\the alffidavits of the moving party must be sﬁrictly con-~

Vstrued, while those of the party opposiﬁg the motion for sunmary

:priety of a summary Jjudgment shouid.be resolved in favor of deny-

‘ing the motilon,

;should, therefore, be exercised with caution. The summary Judgment
;prOCcdure cannhot be considered a substituté for‘the open trial
:method cf eliciting and determining factual disputes, See .

:  Stationers Cofp; v. Dunn and Bradstrect, Inc.,-62 Cal.2a 412 (1965).

-
b

Jjudgment are to be liberally construed., Any doubts as to the pro-

The summary judgment procedure is a drastic procedure, and

?Another salient principle of summary Jjudgment procedure is that if
‘only questions of law are involved, these may be determined and |
fapplied on a motlon for summary Judgment. See Sim2on v. Russell,
1194 Cal.App.2d 592 (1961).

'under the stipulation of facts and the affidavits submitted by them

and the cross-defendant Airlines; that there are only questions of

entitled to a summary judgment in their favor. . L

It is the contention of the cross-defendant Airlines that
that there are no triable issues between the cross-complainant City

iaw involved, with Epe consequence that these cross-~defendants are
T s
. Two basic contentions of both the demurring cross-defend-
ants and those making motlons for summary Jjudgment are as follovs:
{1} That plaintiffs cannot, on any recognized legal
basis, recover ® judgment against the City for any aliéged property
damage or personal injuries on any of the theories set forth in
their complaint, and hence the City can state-no basis for Indemnity
recovery against cross-defendants; - . |
(2) That the only-possible thedfy of recovery by plain-
tiffs against the Citly wduld\pe a recov%ry for propcriy damage only
in in§erse condemnation, and fhat on such & theory the City olone 1is
responsible for the taking or damagling of plalntiffs?! residential

properties, and there 18 no legal basis vpon which the City may

¢
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shift its liability in inverse condemnation over te the nirlin°s
vwhich use the Airport or to the Manufacturcrs of the Jet aircraft
and Jet engines used by the Airllnes.

Cross-defendants place thelr chilef reliance upon Lombardy

v, Peter Kiewit Sons' Co., 266 Cal.App.2d 599 (1968), where it wes

néld that a éomplaint againsf the State and a contractor did not
state a cause of action in either inverse condemnation or nuisance.
There the complaint alleged that plalintiffs were prOperLy owners
next to a frecway, and that the bullding and-operation of the free-
way by thé defendants resulted in fnmes, noise, dust, shocks and
vibrations, causing mental, physical and emotional distress to the
piaintiffs and damage to their real property. The gpurt held that
this complaint did not state a cause of action in 1n§erse condemna-
tion because there was no alleéation of substantial damage ﬁo.the
property itself, The court likewiné héld thatrplaintiffs‘ complaint
stated no cause of action on a theory of nulsance because state
highways are constructed and maintainéd under the authority of the
state constitution and state legislation, and sec*ion 3482 of the
Civil Code provides that there can be no nuisance for a governmental

Cj '/.

activity maintained under express authorlty of law. ’

~ Lombardy does seem to hold that substantial damage to real
property, which is a reguisite for\?n action in inverse condemna-
tion, requires a physical damage to the property itself. In the
case at§bench, plaintiffs? complaint does allege actual physical
damage resulting from Jet aircraft polluticon in the form of nolse,

fumes and vibrations, ILombardy cltes as authopity for its holding

Albers v. County of Los Angeles, 62 Cal.2d 250 (1960); and Frustuck

v. City of Fairfax, 212 Cal,App.2d 345 (1963)., In Albers, the

cruclal issue revolved arbund\an interpretation by the Supreme Court
. - >
of the "or damapged” provision of Ariticle T, seection 14 of the

California Corstitutjon There the court held that the construction

3g“ of a public project according to the plans and specifications and

" . | _23.
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“hich construction caused physlcal damage fo private property and:

which was not the rééult.of foreseeabiiity or negligence,. neverthe--
less gave private property owners a right of actibn'agaipst.the
County for démages, even though had such.injﬁry'been:infligted:at:
common law by a private person no cauge of action would have been.
stated, This righﬁ of action under these circumstanchFiB:one'
granted bﬁ the Constitution itself and is not dependent eilther upon
common law or statutory provision. Inm Albers, the court distin--
guished the physiéal property damage case presented there: f+om the:
market value diminution without physical.damagé,caSE'presented'inx

Pecople v, Symons, 54 Cal,2d 855 (1960), and which is also. presented’

in Lombardy. _
| Symons and Bomhardg certainly'indicate:that'therefcan;be‘

-

no recovery for a decrease in property values tae neighboring land-
cwners caused by the construction aﬁd gperation of zr freeway, with:
its traffic noisss.from.automobiles and trucks, the szreech of.
brakes and the exhaust ccnfaminants emitted'by-tﬁuCKS?andfautom0+

biles. But Albers cannot be accepted as authority for holding that

recoveryrin inverse pondemnatioh.in.CaIifornia may take place only -
=1 R LT

in the event of actual physical éamage to real property firom a

governmental project. There is every reason to hold that Albers,

Symonsg and Lombardy are not intended to stand in the-faﬁe‘of;changr-

ing condltions created by the advent of Jet aircraft., The Albers,

Symons and Lombardy principles must be restricted in.their applica-.

tion tc the narrow, factual situations presented.

That the doctrines of Albers, Symons and Lombardy are.to

be limited‘to the factual situations presented in these cases is

clearly set forth by the Supreme Court in Loma Portal Civic Club

v. American hirlines, Ine., 61 Cal,2d 582 (1964), decided after

Symons and Albers, In the Loma Portal Civie Club case, property:

ey

owners sought an injJunction against a number of commercial airlines

to enjoin 2=t flights over their h~—as nzar 2n airport in far Diero

L Ik S S
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on the thebry'that shch fligﬁts constituteﬁ a nuisance. The trial
court granted the defendant commercial airlines a-summarx judgment
denying injunctive relief. The Supreme Court sustained'the,trial
court. This caée‘waé decided on the factual.satfing, as set forth:
by the pieadings and affidavits, that the plaintiﬂfs.did'nbr-claim
that a significant portion of the defendants'! QverfIightS'was5in
viclation of federal law, nor that flights were sd conducted as fo
be Imminently dangerous to the plaintiffs, nor that'sﬁch flights
were inconsistent.with, rathgr than,iHAfurthérance‘of; the:puhlic"

“interest. It was conceded fhat'the'defendant &irlinéS;were:operev

ating under an obligation to provide safe and’édﬂquaﬁe serviCE'inl
fhe public intérest; that their activitles were conducted under -
eXtensivé governmental supervislon, enforceable bHy effective
sanctiong, and that their operationg, as g general matter, had
been determined to be in the‘public interest. The'Sﬁpreme:Cﬁurt:
acceplted the view that for the City of San Diégo, the national
interest in commerce, traﬁsportation.and’dEfenﬁezwas-furtheredf
and advanced by the operation of scheduled passenger, freight

#nd postal Jjet carriage Ilnto and 6ut of the city;:that:the<peop%e
of the City of San Dlego and of ihe State of California vere ]
benefitinglfrom these flight operatibns, and that no conftention
could fairly be made that the alirlines' coperations were not in
furtherance of the public interest. The court, thaﬁefdre;,placed'
the justificatibn for the denial of injunctive relief’égainst the
alrlines operating Jet flights over the lands of the plaintiffs

upon the basis of an overriding public interest.

Thus, the court in Loma Portal Civic Club points out that

it is cstablished law that puﬁlic policy denies an inJunction and
permits only the recovery of:damagcs where private property has
beén put to a publle use by a pﬁblic service corporation and the
publie 1nterest.has intervened, citing cases such as People v.

Ocezn Sheu: Ratlrcs i, 32 €al,2d k0%, 121 {1948), and Hilleid- Vater

—
£
~

-~
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1 || Co. v. City of Los Angeles, 10 Cal.2d 677, 688 (1938).. This prin-

2
3

4

ciple is based upon the policy of’protedting the puhiic,interest_
in the continuation of the use to which the property has been put;

‘that the alrlines' aircraft Jet service s In the public interest,

and that the public has come to rely on and has a substantial stake-
in the continuation of that service. : ,

In ascertaining this public pelicy in maintalning jet
aircraft service for passenger, fréight, mail,and'military'trans;-
portation, the Supreme Court points out that numerous: statutory
provisions provide guldance; that the federal legislation is: found’
in the Federal Aviatlon Act, which.declares.“tn'exist:in;behalf‘off
any citlizen of the United Stétes a\puhlic.riéht.offﬂrseﬁom.of:
transit through the navigable airspace of the United States™ (49
U.S.Cc. § 1304), and which définES'névigabIe airspaCE%to‘inciude
“"airspace needed to insure safety ih.take-cff'an&‘Ianding1offair+~

eraft" (49 U.S.C. § 1301{24]); that the California publie: poliecy in

“this area is found in section 21403 of the Public Utilities Code,

which provides in subparagraph {a) that "flight in. aircraft. over
the land and water of this State ié lawfﬁl, unless at. altitudes
ﬁelow those prescrigédrby'fEderal authority, or unless so:conduéfed
as to be imminently dangerous to pérsons or préperty'lawfully'on

the land or water beneath . . . . ," and which provides in subpara--

graph (b) that "the right of flight in aircraft includes the right
of safe access to public airports, which includes the: right of

flight within the zone of appreach of any public airport_ﬁithout

n

- S

restriction or hazard . . . .
The- Supreme Court fufther points out that the provisions
as set forth in Public Utilities Code section 21403{(b) indicate a

policy against interference with such operatlons by'the injunctive
T

i process; that another indlcation of California poliey in . this area

is found in seetion 731la of the Code. of Civil Procedure which re-

stricts the use of the injunctive process for specified zones uses,

. -26-
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including alrport uses, and that this indicates an intent that such
uses are favored in the state and are not to be enjoined unless it
is clearly established that such‘uses are being carried out in both

an unnecessary and an inJurlous manner,

The court in Loma Portal Civic Club makes clear that its
holding that an injunction 1s not avallable against Jet airéraft
flight operations in the viclnity of a public aifport, cdnducted by

regularly scheduled airlines and not alleged to be conducted in

violation of federal orders or regulations or in an imminently

dangerous manner, 1is solely because there is an overriding publie
interest and pﬁblic policy 1n the operation of Jet aircraft under
the conditions set forth for the safe, regular air transportation’

of goods and passengers,

The Loma Portal Civic Club case is especlally significant

because the court makes a speclal point of stating what the case

does not hold or determine. 'Thus, the court makes this highly sig-
nificant observation: "Nothing herein is intended to be a determina

tion of the rights of.léndowners who suffer from airgléne annoy-

ances to seek damages from the owners or operators of aircraft or

s ;",

to seek compznsatlion from the owner or operator of an airport."

(ioma Portal Civic Club, supra, at p. 591.} (Emphasis added.)'

Also, the court specifically considers and rejects the
contention of fhe airlines that the refusal of an injunction can be
supported on the ground of federal precmption. The acceptance of
federal preemptilon, said the court, would preclude the-stéte from
taking any 2ctlon in the fleld. 1In reachlng the.conclusion that
the federal preemption theory was ﬁntenable, the courflﬁoints out
that noise abatement i1s a federal as well as a state aim, "and when
not inconcistent with safaty,\enforccmcn? of a damage remedy undar a

nuisance theory, for example, would noi necessarily present a con-

flict with federal law but might well reinforce it." {Loma Portal

Civiec Cluh. sunra, 2t p., 592.) The Supreme Court thus coneludes

!
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that Congress did not intend by the Federal Aviation Act to:nullify

state-created liabllity and rights ih;thelareas;ofﬁdefinitiOD.and
adjustment of property rights andithe.prntection.ofihealth;and wel-.
fare, o |

The claim of state'preemptionfas.a‘défEnsefmust;be_re--
Jécted for'the.same reasons that-the'claim of fedéral preemption as
a defense cannot stand. Section EIHOl(a)'of'the:Phblic'Ufilities
Code provides that flight of alreraft over land and waters.of the
state is lawful unless atiaItitudesupnoscribedfby~féderalfauthority;
or "unless so conducted as to be imminéntly dangerous to:pérsons-or;
pfoﬁerty lawfully'dn.the Iand or water bemeath,"” Alfhough”in.the
case at bench the plaintiffs?’ compI&int_doe3'noftailégs,inxspecifié,
language thatrjet aircraft.ara'rown;inrsuch.a“wayjaszto:be:immi—-
nently dangerous to persons and property of the: plaintiffs, a fair.
construction of their complaint Indibates.that;thE;specifiﬁ.a}lega--
tions constitute allegations that.jet:aircfaft;are:operatedTin such
numbers, at such.times and‘at such & height.thétg,because;offthe'»
noise, fumes and vibrations emanating therefrom, such alreraft have
damaged and ousted plaintiffs from the poqsession,of their: proper—w'
ties and caused personal injury to residents and - therefore, such
jet alrcraft flights have been so conducted as to be imminently

dangerous to perscons and property lawfully on the land beneath,

In Anderson v. Souza, 38 Cal.zd‘825_(1952),aa case- deal-
ing with a private airport, the Supreme,Court'ﬁeld'that:tpe passage
of the 1947 State Aeronautics Commission Act was: not intended to
take away ccmmon law and 10ng—astablished statutory law declarinc
that nuisances may be abated at the sult of those ingured theredby.
This is & rejection of a claim of state preempiion. Anderson,
therefore, 1s authority fox ha}ding thatwstate_preemption is not a
valid defense to plaintiffsi claims forrrecovery agaihst.the defend-

ant City. The Loma Portal Civic Club case, dealing with the current

state statutarv Taw regulatine airersft, indicates no chanpge in view

- ' ""28-




T8TBT6T~ Cdb 1068 oy . . : N .y .

i

W =1 - M a8

10
11

12

13

14
15
16

7

20
2]

22
24
26

21

28

99

30

31

.

I
by the Sﬁpremé Court with respect ta the question of state: pre--

emption, decided adver er to the preemption defense. advanced. in-
Anderson. ' o

Although Looma Portal Civic Club does not lndicate what-

type of "alrplane annoyances" sufféradihyflandowpers will: give rise
to a damége action aggainst an airport operator 6rfaircfaft:opera—-
tors, the result seems_inescapable-that substantial damage in ferms
of decreased property ualues.ar'personal InJury sufféered from jet

ailrcralt nolse, fumes or*vibrations:wourd'come:withinztthnuisahce

concept there enunclated by the court.

The guoted statement in Loma Portal Clvic Club indicates

a recognition by the California Supreme. Court. that. there is a- sig—»
nificant difference between noise,. fUmes,and'vibratiDnS'emanating
from jet alreraft and those caming;?rcm automobiles: and. trucks on
a street or freeway. This differen&e is sa:pronouncea{that'theﬁ
legal consequences of jet nolse shauldinot_be:the:same;asgthe:légai
consequences of sftreet and’freeway'noise oﬂ’cérs:andjfrucks,,as»

enunciated by cases such as Lombardy and Symons., The: sounds:

emanatinﬂ from cars and’trucks an. streets and freeways are- simply
minor contrasted w1th.the irrltatlng and offensilve. sounds emanéiing
from current Jjet alrcraft. If this were not so0, we. would not have
Mr. Basnight, Director of the Western Reglon of the Federal Aviatlon
Administration, stating in his affidavit in this: case that "The
F.AA, 1s vitally interested in the alleviation of unnecesséry noise
dlisturbances to the residents of communities adjolining alrports.
Congress, the National Aercnautles and Spacerhdministration, the
Department of Health, Education and_Weifare and the F.A.A. have
embarked on an eitensive reseérch program wheresunder they are seek-
ing techniological advances 1n the_art.ofhaviation nolse control.

To date approximately5fcrty—three million dellars hasjbeen allo-

cated under these and nolse related programs. Nor would Congress

in 1968 have added seation 611 to fra Federnl Aviztion Act.
i

~ -29-
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directing the Administrator of the Federal Aviation Adminisfration
to prescrlbe and amend such rules and regulatlons as he may find |
necessary to provide for the control and abatement of aircraft
nolse, as set forth in Mr, Basnight's affidavit,

In the quoted statement from Loma Portal Civie Club, it

is to be noted that the court spoke in terms of landowners seeking
“"compensation” from the airport ovner or operator and "damages"

from the alrcraft owners or operators, But the Albers'case 1ndi-

cates that there is no magic involved in whether plalntiff is seek;

ing "compensation" or "damages" in inverse condemnation or whether

plaintiff is relying on a "taking" as contrasted with a "damaging"
of his property. The words "compénsation," "damages, " "taking"
and "damaging" are not words of ért, nor can any strict or narrow
interpretatioh of such words standuinrthe vay of a plaintiff's re-
covery if the facts alleged or pfov;d entitlé him to a recovery. |
Thus, 1n the concluding paragraph of the opinion in Albers, an
inverse condemnaticn case; we find that the Sdpreme'Court ordered

the trial court fo enteria nev Judgment awarding to two plaintiffs

"adés.tional damages, in the amount of . . . . with interest thereon

/

. » « » and additional damages in the amount of « ¢« o o With

interest thereon . . . . " (Albers, supra, at p. 274.) {(Emphasis

added.) It is to be noted in Albers that the Supreme Court did not
order the trlial court to enter a new Jﬁdgment avarding the two
plaintiffs "additional compensation." Albers indicates, therefore,
that the use of the two terms "compensation" and “"damages" in the

Loma Portal Civiec Club case is'of'no speciai significance;

In discussing Albers, Lombardy, Symons and l.oma Portal

Civic Club; vie are dealing with the California constitutional,

statutory and commen las, 'Ifréspective of plaintiffs!' rights under
California law, piaintiffs' complalnt alleges a cause of action in
inverse condemnation under federal law. If plaintiffs are able to

prove a substantial diminution in tre market value of thelr

.-

"~ : -30-
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residential prdperties, without physical damage,. resulting from jet-
airéraft nolse, fuméé-and’vibpations, they may recover Judgment
against the City under the due process clause of the Fourteenth
Amendment to the United States Constitution. This:1s the:result of

the United Statesa Supreme Court case oﬂ?Griggs;#;.AllEgheny“County,

369 U.S. 84 (1962), which holds that flight of aircraft. over:an

owner's property éreafing a substantial reductlon in value-from the

Jet aircraft nolse consﬁitutes a'takingjof'fhé'owner‘s“property by
the governmental entity operating the airport within-the federa1)
constltutional,sense requiring cnmpensation.. '

If the United States Supreme;Court\considérsrjet#aircraft"
noilse to be of‘such.cffensive'characterrand'magpitudé'tOtcreate;a?‘
cause of actionAin inverse ccndemnation;,itvi;rhighly;unlikely that
the California appsllate aourtsrwill.énnsiﬂEr;the:cases:offﬂlbers,

Symons and Lombardy as authorlty preventing the: conrt creation of -

rules of law similar to_ﬂ_;gcs under our state Constitution,
statutes and common Iaw, The Jet nolse: in G ggs-which.the,Supreme
Court recognized as,creatihg a cause off action in the:landowner
gffected was descriggd?in,the_ggiggg cpinion:as{the:fﬁllowing_

.,
M

"accurately summarized uncontroverted facts “‘EEgular:and’aimost
continuous daily flights, cften.severaI.minﬁtesfapaft,_have been
made by a number of airlines directly oﬁef angd very, very close to
the plaintiff's residence. During thesé;flights.1tiwas:of£en im--
possible for people in the house to converse or tO'talk_on,the tele-
phone., The plaintiff and the members of‘hiS'household,(depending on
the flight which in turn sometimes depended on*ﬁhe'wind) viere fre--
guently unable to sleep even with ear plugs and’sleeping,pills;

they would fréquently be awakened;by the-flight and.the noise of
the plancs; the winduao of their home uould frequently rattle and

at times plasier fell down from the walls and ceilings; their heaith

was affected and impaired, and they sometimes were compelled to

sleep elsevhere, Morzover, their bruse wae =no ¢lose to the runways

-~ ! _}31_
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or path of glide that as the spokesman for:the members of the Air~

lines Pilot Association admitted, "If we had engine failure we would

nyn

have no course butktajglow‘intn‘ybur house,

p. 588.)

(Griggs, supra, at

It'therefbre:seemsftb:this-Courtrthaﬁttheﬂplaintiffs'
édmplaint alleges a good cause of actlon in-inverse condemnation
which, under Article I, section 1% of the,california-Consti?ution
provides for admpensation both in the case of a:taking or damaging
of real prapertj‘fbr public: use,. Are plalntiffs, however, limited
to a recovery, insofar as property damage.iS'concérned, to the
theory of inverse condemnation, even if plaintiffs prove all of the
allegatlions set forth in their complaint? Plaintiffs have alleged'
In their'camp;aint'that'they'are entitlédﬁtq:recouer on theories of

- nuisance, neingence:éndfotherS*in_addition”tc‘that'of inverse con-

demnatton. It is the.contention.of}crossédéféndants that the law
does not allow récavery on such additional theories. |
GrHSShdb£Endan£S'ppint to plaintiffs! first amended com;
plaint, as amended,. which states that all;offthe\cbunts of their
'éomplaint are based on essentially the same facts, and differ from -
each other only in that they set forth different legal fheorieé'
upon which the court may awvard. compensatlon. - The cross-deféndants
also pointiaut that 1n prior rulings in this case at bench it was
held that "the substance of the cause of action of any plaintiff is
either for invekse condemnation of thelr: property or personal in-
juries," and that this ruling is the law of the case and must be
Aapplied’in passing on the present motions for summary judgment,
But prior rullngs in this cgse at bench do not constifute 2 holding
that plaintiffs® right of recovery for a taking or damaging of their
resldential properties iS‘iimited to a theory of inverse condemna-

tion. And even if the pribr'rulings-constituted such a holding,

31 " the theory of the law of the case has no application. The thecory of

! the law of the case dees not preclude a subsequeht trial Judere from

RS ) -32-
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making a ruling contrary to that made previously in the same case

by a different trial Judge. It -is only when the appellate court
has made a ruling in a case that the law of the case doctrine ﬁe-
comes applicaﬁle to requife ail subsequent proceedings.to be in
consonance with the law of the case deterﬁined by the appellate
éourt. | 7 |
Cross-defendants-request the Court ﬁo take Judiéigl ngticé
cf prior rulings in other cases in the Superior Court. Reference
is made to holdings by trilal Judges 1ﬁ other cases to the effect
that section 3482 of the Civil Code precludes plaintiffs from being
able to allege a cauge of action%against a governmental operator-
owner of an airport on the theory of nuisance, Section 3482 pro—'.
ﬁides that "Nothing which is done or maintained'undef the expresé‘
authority of a statute can be deemed a nuisance.” Although such
rulings of other judges'of'theISupe;ior Court aré entitled to all
due deference and consideration, they are not binding upon this
Court.- We must look to the appeliate courts for such binding

authority. Thus, the Lombardy, Symons and Albers cases are bindind

upeon this trial court but only on the factual situations 1nvolved
there, namely, the law relating to freeway noclse, fumes and v1bra-
tions and actual physical damage to real property.

The crosé—defendants cite a number of appellate cases as
supporting ftheir lggal_position that plainﬁiffs‘ claim against the
City for proﬁerty damage 1s, of necessity; limited to the ftheory of
inverse condemnation. One case cited is that of Frustueck v. City of
Fairfax, 212 Cal.App.2d 345 (1963).  This case 1s cited as holding
that a landowner whose property is taken or damaged féf a public
purpose-has ohly the one remédy of an inverse condemnation action,
Hovwever, a carcful reading of “raotu indlﬂates that this case
simply holds thal a damaged landowier 1is hot entitled to damages
and an injunction which would prevent the public entity from cxer-

eising the vight of eminent domaln,

]
{
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Gases such as Cothran v.. San Jose Water Works, 58 Cal.2d

608 (1962), which speak in terms of a remedy in inverse .condemna-

tion for a Iandowner whose property has been taken for. a . public

purpose, are not addresélng'themselvEs to. the question of .whether
such a damaged landowner may recover.afjpdgment fof damages agalnst
a governmental entity on theories other than that of ‘inverse .con-

demnation. We are not limited, however, to a consideration of this

question on principle only, FPrlor decided cases have held that a

landovner may‘recover'from'a—public,entitj'fbr‘damage;tthis prop-
erty om more than one theory;. even. though the facts are the same,

| Gther decided cases indicate and establish quite clearly
that damaged Yandowners may recover from a: public entlity on |

theories of nuisance and negligence in addition to that-of inverse

condemnation, Cne such'caSEtis'Granone"v;‘COunty'of’LOS"Angeles,

231 Cal.App.2d 629 (1965). There plaintiffs sued the defendant
county and county flood'cpntfox'district‘fbr'damages arising out of
a flooding bf their lands7andjthe;destruction"of,cr0p$‘thereon.

The plaintiffs claimed that the defendants in a flood control .
-ﬁroject'had instal;gﬁ defectively designed culverts at.a:street#
intersection,énd had negligently maintained such culverts, witﬁ'the
result that the culverts caused floodlng of plaintiffs® lands. The
plaintiffs' complaint set forth fQE; causes of action, three of
vhicn were the theoriles of inverse condemnation, common law negli-
gence and the maintenance of a nuisance,. respectively. A Judgment
for damages was rendercd in favoxr of:piaintiffs, and on a?peal the
court held that the plaintiffs were. entitled to recover on each of
these three legal theories, In (Granone, the Supreme éourt denicd

a hearing reqguested by defendants.

Another pertinent case is Ambrosini v, Alisal Sanitary
: Al
Dist., 154 Cal.App.2d 720 (1957).. In this case, a landcwner brought
an action against a sanitafy district for damages to a celery crop

due to the overflow of a sewer outfall line af a manholeée ouned and

H
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- for the maintenance of a nuisance. Judgment was. rendered by the

free use of plaintiff's property su as fo interfere with the. com-.

Lombardy v. Peter Kiewit Sons' Co., supra, certalnly takes an oppo-

.site view - that section 3482 of the Civil Code precludes freeways

! .
operated by defendant public entity. The plaintiff's. complaint

alleged two causes of action, one In inverse condéemnation and one

trial court in favor of plaintiff on both causes of action,. On
gppeal, thé court held that the plaintiff was entitled to:recovery.
on both grouﬁds alleged. Here, also, the Supreme.Cﬁﬁrt'dEnied the
defendant 's petition for a'hearing. '

Another case in point iIs Behr v, County of Santa Cruz,

172 Cal.App.2d 697 (1959), in which the plaintiff:ailEggdithat:thei
defendant county maintained a_rubhiﬁh.dhmp'frpm:whibhlfire;spread'

and damaged plaintiff's property. Plaintiff ailéged:thatzﬁhiS'dump_
constituted a nuisance because the county maintalned it In:such af.

fashion that it was injurious to and caused an obstruction to the:

fortable enjoyment of life and property.. Plaintifffsecured’aimoney
Judgment for the damage to hils prcperty-onzatnuiSancé thecry.
Defendant appealed on the'basiS?that.the*counﬁy:was:authoriZed to
maintalin and operate é dump by sectiﬁanBB?'offthEthvernment‘Code
éndrhad an immunitgg?rom.liability ;n.any nulsance: theory: by virtue:
of Civil Code Sectidﬁ 3482, The-court.rejected;defEndant‘s poéi—-
tion and stated, "The rule in California 1s that a publiec agency or.
municipality may be liable for the.maintenance of a nulsance even
though it is exercising a governmental function in the aetivity at.
issue, and any person whose property is affected or whose personal.
enjoyment is lessened by a nuisance may maintain an aection for

damages." {Behr, supra, at p, 7Ii,) _ .

' Granone, Ambrosinl and Behr would appear to be-good

authority for holding that pléintiffs have stated a cause of. action

for recovery on the ground of a nuisanca}in fhe czsze at bench,.

and streets with motor vehlele nolze and fumes from being corsidares
/
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i a nuisance} This holding of Lombardy, however, cannot be considered

binding nor too persuasive in the case of airport Jet alrcraft
nolse, fumes and vibratlons in light of the contra:y ideas enunci-

ated by the Granone, -Ambrosini and Behr cases.

- In the case at bench, plaintiffs have alleged that the

| defendant City has maintained the Los Angeles International Airport

in such a fashion that jet aircraft use of thelﬂirpdrt, with the

emission of noise, fumes and vibrations, constitutes a nuisance,

| causing damage to plalntiffs' residential properties and their per-
sons. Such allegations by plaintiffs, if proved, would seem to

bring the case within the principle that, although the City has

| authority, expressly by statute, to maintain an airport from which

Jet alreraft arrive and depart, this-authority cannot be consfrued
to pérmit the Cify to maintain the Los Angeles International Airport
in such a manner as to create a nuigance. If the Jet aircraft
operating at the Los Angeles International Alrport are doing sb in
such ménner, at such timeé and in such numerous flights that ?hey
have become "injurious to health" ég "offensive to the sensééﬁ or
hén obstruction to Ppe free use of prépérty, so as td 1n£erfefefw1th

the comfortable enjoyment of life or property," then the operation

- of the Alrport can be considered a nulsance within the definition

of this term in section 3479 of the Civil Code. In the face of such|

proof, Civil Code section 3482 cannot be used as a defense to lla-

] bility. .

In like fashion, Granonelis authority for holding that if

| plaintiffsJare able to prove their allegatioﬁS'regarding the negli-

gent maintenance and operation of the Airport by defendant City,

| with damage to plaintiffs resﬁlting therefrom, then‘plaintiffs are

| entitled to recover under a common law nggligence theory.

Although it might appear thét nuisance and negligence are

synonymous, this 1s nbt true. In Sturges v. Charles L, Harney,

| Inc., 165 Cal,App.24 306, 318 (195R). the question was consldered

el -36-
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~whether there cen be a nulsance witheut negligence, Although the
courf recognlized that the forts of negligence andrnuisance may be,
and frequently are, coexisting and practically 1nsepareble, yet
"a nuisance need‘nst-gros out of acts of negligence but may be the
result of 8k111fully directed efforts - efforts which may be skill-
fully directed toward accomplishing the desired end, but may not
have due regard for the rights of others. N L ,‘;
In the case at bench, do the plaintiffsi‘allegations that
{ they suffered personai 1njur1es es a2 result of Jet aircraft noise,
fumes and vibrations state a good cause of action for recovery
from the City? If the freeway noilse cases represented by Symons’
and Lombardy, cited.ggggg, were to govern the airport Jet aircraft
ﬁoise problem, fhere could be no recovery by plaintiffs for any
personal injuries suffered, If pleintiffs have alleged a éood causg
of action for property‘damage'on nelsance and negligence theories,
1t would seem to follow that these same twe fheories-would support
a2 recovery for personal ihjuries resulting frdm-the same'set of
facts. Authority for this view is found in the dicta set forth in

the Loma Portal Civic Club case and in the holding of Bright v._

|| East Side Mosquito Abatement Dist., 168 Cal App. 2d 7 (1959) Here
i the plaintiff's complaint alleged personal 1njuries sustained as a
i result of the defehdant public entlty's creating a nuisance by the
| creation of a blanket of chemical fog to kill mosquotoes. It was

é eileged that the fog covered a higﬁway and prevented plaintiff from
‘E being able to percelve the read traf?ic, wlth the result that plain-
| tiff had an automeblle accident and=reee1ved personal injuries,
The trlzl court sustained a demurrer to the eompiaintlwithout leave
to amend and a judgment of_dismissal followed. On appeal, the
court held that-the complaint stated 2 §?od cause of actlion on 2
| nuisance theory. The'defendant\relied ﬁpon section 3482 of the
| civil Code 1egalizing a nulsance for a governmental entilty.

| Reliance unon section 3482 of the Civil Code as a defense was

!
/
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| predicated upon the view that the defendant governmental entity was

engaged in the very activity for which it was created, to wit,

spraying for mosquitoes. The court, however, rejected this iﬁmunity

' argument based upon CGivil Code section 3482 by holding that while

the defendant governmental entity was authorized by statute to abatg
mosquitoes, such power_cénnot be construed to permlt the govern;.
mental entity to abate mosquitoes in such & Manneb as to create a
nuisance, o | | o

It is urged by cross-defendants that the plaintiffs in -

Il this action have stated no cause of action against the City be-
f cause there Is no allegation of a breach of duty by the defendant
| city to any individual plaintiff, and, therefore, the City states’

no:cause of action for 1hdemnity against the cross-defendants.
This point is without merit. Theré\is little doubt, of course;
that 1in dealing ﬁith questions of 1liability for damage to reé;
property and to the perscons of residents living in the vicinity of
airports resulting from jét alreraft nolse, fumes and vibratiéns,
we aré dealing wlth essentizlly new conditions'andrnew concepts )
Ghich_remain to be finally determined by ocur appellate courts. fWe
do, however, have indlecations from othér decided cases of the W;y

in which the law 1s being directed. The growth of a moblle popula-

€ion and crowded cltles and the-develbpment of ever lncreasing

| mechanical means of living inevitably bring changes In the law which
| must govern this type of society. Under the changing conditions of
! modern living, our Supreme Court has indicated that where compensa-

{ tion 1s sought for injury and damage, the inquiry is being shifted

i from the nature of the wrong committed, which undergifds the con—.

? cept of "duty,". to the nature of the harm done.

" The test of liability is coming to be the reasonable ex-
| pectation of the person 1njufed-by tnhe act of another to be free
| from such 1lnjury. The status and_reiationship‘of the parties have

| become important considerations in determinine llability. This

e "'38-'
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| changing concept is seen in such cases as Dillon v. Legg, 68 Cal.2d

| 728 (1968), in which a negiigent automobile driver who struck a

] child was held liable to the mother for physicai Injury resulting
% from the emotionalrshock.of having wifnesscd theraccident. Before
-Dillon, it would have been said that-the aufomobile driver owed no
? éuty to the mother who was not struck bj the automoblle. In

: Elmore v. American Motors Corp., 70 Cal 24 578 (1969), a bystander

] was permitted to recover for injuries resulting from a defectively
N designed automobile part Before Elmore, it would have been said
that the automobile manufacturer owed no duty to the bystander. In

Rowland v. Christian, 69 Cal.2d 108 {1968), it was neld that a

landowner may become liable to a trespassér who gefs hurt on fhe -
premises, DBefore Rowland, it would nave,been sald that the land-
owner owed no duty.to a trespssserf | | 7 o

These cases, even withouf\the:extensicn ¢f the law of
-1nversc condcmnation as seen 1n Albers, and sven without the in—

timation from Loma Portal Civic Club, 1ead to the eonclusion that

in the case at bench plaintiffs have alleged a cause of action
against the City even though there is no allegation of a duty owed
| by the City in the common law sense of that tern. Certainly, 1t

| would be a reasonable expectation on the part of properiy owners

? and resldents 1iving'near an airnort to be free frcm personal in-
j Jury or substantial diminution of property values caused by noise,
: fumes and vibrations from Jet aircraft rlights in the vicinity of
| their properties. -

The cross-defendant Airlines and Aireraft Manufacturers
! assert that in the event plaintiffs are able to recovcr from the

i defendant 01ty on an 1nverse ‘condemnation theory, no legal basis
exists for the City to shift its liability over to the Airlines or
the Aircraft Manufacturers For this position, cross-defendants
rely principally upon the decision of_the United States Supreme

| Court in Grigss v Allegheny County, 369 U.S., 84 (1962), The

4
/
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Airlinés and Alrecraft Manufacturers assert that Griggs is a holding
that only the alrport opérator is liable in inverse condemnation
for damage to private property resulting from Jje{ alrcraft use of

a public airporl angd -not the Ailrlines operating the-aircraft or the
Manufacturers who build such alrecraft and_jét engines, Griggs did

hold that Allegheny County, which owned and opérated the Greater

| Pittsburgh Alrport, was bound under the Fourteenth Amendment to the

| United States Constitution to compensate a property owner who was

damaged as a result of aircraft flights over his land. The point
was made in Grlggs, which 1s accepted here under the pleédings,
stipulation of facts and affidavits, that the Jjet aircraft which

caused the damage were operating within the navigable airspace de-

| clared by Cengress, and operating within all rules and regulations

prescribed by the Federal Aviatlon Administration, In Griges, the
court held that the fact that the abproach patterns were within the
navigable ajrspace declared by Congress did not preclude a hoiding
that there had been a “taking" of private property for public use
by the governmental owner and operator of the airport. -

The case of Grigg_ reached the ﬁnited States Supreme )
Court because the Suprem° Court of Pennsylvania had determined that
if the Jet aircraft flights over the property owner's land consti-
tuted a "taking" in the'cbnstitutiépal sense, it was not the County
of Allegheny which had committed the "taking." The United States

Supreme Court held that it was the goéernmentél entity of the County

| of Allegheny which had taken a flight easement over the owner's

| private property for a public use, and that the defendant county

was required to pay Jjust cdmpensation to the owner hy—virtue of the
Fourteenth Amendment to the United States Constlitution, In so
holding, the Supreme Court said "It is argued that though there

was a ‘taking,' somcone othb*, h n respondont was the taker - the

i airlines or the C. A. A. acting as ah authorized representative of

| the United States, We think however that respondent, which was the

' .
;-
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| promatér, owner, and lessor of the airport, was in thése circuﬁ—'
stances the one who took an alr easement in the constitutional
sense.” | | i | |
The feasgﬁing advanced bj the United States Supreme CSurt
that the county was the taker of the air easement was to the effect
that the county had decided, subJect to the approval of the C.A.A.,
where the airport would be built, what runways it would need, their
'L direction and length and what land and navigati@n easements would
be needed. The court made the statement that the féderal_governe
ment takeé nothing under these clrcumstances, But no such gratui-
tous statement wés made wilth respect to the‘airiines. The_court
concluded that in.designing the airport the county had to acquire'.
SOme private property, but that "by constitutional étandards it did
not acquire enoﬁgh." -__ | | o ‘ |
Is Griggs-a holding that ; governmental airéort operator

vho becomes liable to a damaged plaintiff in inverse condemnaﬁion
is precluded from shiftiﬁg 1liability to the airlines operaﬁing the
Jet ailreraft which cause the damage or to the manufacturers of the
Aircraft being useqﬁpy the airlinas? Grigps does not really togch -

upon this probiém.' Griges reached the Supreme Court of the ﬁﬁifed
States only because the damaged property owner was giaiming that
his rights under the Fcurteenthjﬁmgpdment vwere being denied by the
state. In his action, the damaged proberﬁy owner was c¢lalming that
f his property was belng taken without due process of law-by a state
| governmental entity, and that this violated his rights under the
éue prbcess clause of the Fourteenth Amendment to the Unlted States
Constitution, The United States Supreme courf agreed-with this
; contention, and this is the real holding of the Griggs case.
ifﬂﬁﬁﬁi does not determine ﬁhag rights, if any, damaged property
owners possess uinder state law,” If we were dealing solely with

rights undér federal law, clearly the City could make no claim that

| 1t had a richt To have 1fs liability in 1nvcr$e condemnatlon to a

4 -»
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{ damaged propefty ouner shifted tc the Alrlines or to the Aircraflt

| Manufacturers under the Fourteenth Amendment to the United States

Constitution, o _ _
In claiming that the City is the only party which may be

held 1iable for inverse condemnation; reliance is placed upon

‘Sneed v. County of Riverside, 218 Cal.App.2d 205 (1963). In Sneed,

the complaint by private property owners alleged two bases for re--
covery. The complalint alleged that plaintiffs' properties were
near an alrport owned and operated by the county, and that this

property had been ddmaged by (1) a county airport apbroach zoning

| ordinance which created helght restrictions, and (2) the flight of

a2 large number of'airéraft over plaintiffs! prOperties. The triai
court sustained a demurrer to the complaint but the appeliate court
reversed, holding that the complainp stated a cause of action in

inverse condemnation on each ground alléged. Sneed, however, 1is

1 not a holding that if a plaintiff alleges a cause of actlon in

Inverse condemnatlion there can be no other theory of recovery.stated
by a plaintiff, or that airlines or aircraft manufacturers may not
be helé.liable for.Qamage to his property or person from jet a;r—
craft nolse, fumes and vibrationé. |

One argument advanced by the Airlines to support their
view of no obligation to indemnify-the City on the cross-complaint

b for plaintiffs' recovery in inverse condemnation 1s that the Air-

j lines have no right to exercise the power of eminent domain, nor

to obtain any air or flight easement to which the City is entitled
in the evenl the City is held llable to the plaintiffs, The City

resists this argument by asserting fhat fhe Airlipes do have the
§ right of eminent domain, even though they éré private parties, and
| that this right is given to them under state law. In Lingpl v.
Garovotts, 45 Cal.2d 20 (1955), the court upheld the right of a

private pzrson, an apartment building ouwner, to condemn a-right~of—

way for a2 sever llne over adjoining land, bdbut indicated tha2t a

Y~ | .;1;'2..
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privaté plaintiff must prove by a preponderancg of the evidence his
right nnd Justification for the proposed condemnation, and'that a
somewhat stronger showlng of such-requirement is necessary than if
the condemnor is a public or a guasi-public entlity. |

The right of a private person to acquire property by
eminent domain is set forth in Civil Code section 1001, and this
right 1s given for any of the uses specified in section 1238 of the
Code of Civil Procedure, but there are stringent and sfrict iimi—
tations on the rights of a private person, as indicated in Lingg
People v, Oken, 159 Cal App 24 456 {1958), is an illustration of

the stringent requirements. There the court held that a private
eitizen could not, under Civil Code section 1001, sue to acquire

property for the public purpose of constructing and operating a

public School. A private person mnst be authorized fo devole the

N
property to the public use in question, said the court, and such

| authorization was found nonexistent in the Oken case., Looking at

| the public uses set forth'in section 1238 of the Code of Civil

Procedure, we find "airports" as one of the specified uses. The
provision for "alrports" found in the Code of Civil Procedure sec-
- ‘1 R . . L

tion 1238(20) reads as follows: ‘"Airports for the landing and

‘ taking off of alrcraft, and for the construction and maintenance of

hangars,-mooring masts, flying fields, signal lights and radio

i equipment.”

-

Even if it be assumed that the Alrlines are authorized to

| devote property to an airport use within the meaning of Civil Code
| section 1001, it 1s exceedingly doubtful 1f the language of Code

; of Civil Procedure section 1238(20) can be.construed to authorize
} the taking of an ezsement in airspace. Alfhough Code of Civil

g Procedurs section 123C du‘*.eﬂ the various rights and estates in

f land which may be taken for public use, Code of Civil Procedure

| sections 1239 2, 1239,3 and 1239.4 were added in 1945, 1961 and

f 1965, respectively to deal specifically with alrspace easemerts,

’
s .
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Civil Coﬁq séction 1001 was enacted in 1872 and has remained un- |
chaﬁged, while Code of Civil Procedure section 1238, which was
likewlse enacfed in 1872, has been amended several times. The
language of section 1238(20j, considered in conJunction with sec-
tions 1239.2, 1239.3 and 1239.4, indicates quite cleafly that the
former section is limited to the taking of an Interest in land for
the aipport proper and not for any flight easement over land which
i1s adjacent to or near the airport prﬁper. Thefe is neither author-
ity nor reéson to Juétify a holding that the Alirlines may exefcise
any right of eminent domain or acqulire by eminent domain proceed-
.ings any air easements for the public use of airports.

The contention 1s' made by the Airlines that if the City’-
is able to shift to the Airlines liability for an inverse condemna-
t;oh Judgment in favor of plaintiffs,'the ajrspace eaéement which
§ the City would obtain as a result o} the Jjudgment would have to be
givén to the Airlines, creating an untenable and unjust result, An
ineguitable result woqld be reached, asseft the cross-defendant
| Airlines,'because only the‘cross-defendant Alrlines would be held
reébonsible, and ngﬁthere are many other airlines wvhich fly 1n@o
and ocut of Los'Angeles International Alrport and are not named és
cross-defendants in this action. Reference is made to the Haugen
affidavit, in which it is stated that in addition to the schedulcd
- || commercial airlines vwhich are named ag cross-defendants, the Los
; Angeles International Airport is used by military Jet aireraft,
| general aviation Jet aireraft, supplemental air carrier Jjet alr-

! craft and chartered Jet-aircraft of -scheduled alr carriers not

| authorized to provide scheduled service te and from Lds Angeles;

: that, in addition, regularly schedgled jet service to and from Los
Angeles International Airpoftahas-heen inaugurated by Braniff

; International Air Lines, Eastern Airlines, Northeast Airlines,

! Northwest Orient Alrlines, Alrlift Ihﬁernational,Seaboard World
Airlines, Aerolincas Argentinas, Avianca Airlines, BOAC and

I
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5Lufthansa German Alrlines., The Alrlines contend that these users of

1
2 [l the Los Angeles International Airport would escape responsibllity
f 3 for their fair share of the total burden of the cost if an inverse
4 || condemnation liability is shifted from the City to only the Air-
5 |l lines named as cross- defendants, that otheruise, the City is 1n a
le.iposition to allocate any cost to the City from a Judgment in plain-
:1 itirfs' favor equitably among all the, aircraft users of the Airport
} 8 ithrougn the lease and operating agreements which the City has with
_.n_iall the Airlines. This contention is nottpersuasive. It is gener-
- 10 fFally held no defense for a person sued that another not named may
r11 be equally liable for the asserted claim., The liabllity of the
llz person sued must be determined on the basis of his own responsi- T
13 | bility for the loss alleged without reéard to whether there are
14 others who may have coﬁtributeo also to the loss.
'is | The Airlines alsc point oot that one of the purposes of
16 the Féderal Alrport Act was to orevent the type of result which
lf might be reached if there oould be a shifting of liabiiity in in-
18 ||verse condemnation froﬁ the airport operator to certain of the Air-
: ﬁf" iines sucd in .an inqemnity action. Reference 1s made to prorisions :
20 flin the Federal Airport Act for grants to airports for airport
tﬂi development and the assurances required of the airport proprietor
22 Jlto permit use of the airport by all.alrcraft carriers. 'Crosé-
23 lldefendants point to the'sections of the Federal Airport Act which
24 Jlauthorize the Administrator to make grants of federal funds fo pub-
25 ||lic entities for airport development, including acquisition of
2% |"1and or interest therein or easements through or other interest
27 llin air space." (49 U.S.C. §§ 1103, 1104 112[a]{2} [1964] } 'The
28 llcontention here made 1s that Congross intended the airport pro-
29 ‘prietors to aoquire all the ai{\oasemonts necessary for alrport
30 idevelopment through the partial use of grants for this purpose from
3i the federal.goverrment. In turn, the airport proprletors would be
32 iabie to spread the cost of these éoqu1sitions among all alrport

]
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users én an equitzable ﬁasis through the lease and operating agree-
ments with the Airlines and concession holders. | _

It is doubtful, howevenr, if&the provisions of the Fe&eral
Airport Act may be interpreted tc provide for the acquiéition by an
airport owner of airsgace easements, justified bhly on a theory
£hat Jet aircraft flying over prOpefty in the vicinity of an air-‘
port emanate Such noise, fumes and vibrations as to lower the
| market value of the property owners! lands; Section 1112 of the
United States dee, which deals with-allowable project costs for
which federal grants may be made; defines "allowable project costs”
to include land interesfs and airspacé easements as quoted above, _
Section ilDl(a)(5) defines a "project" as a project for the accom-
plishment of "airport development" with respect to a particular
airport. Section 1101{a)(3) defiﬁes "airport develdpment" to in-
¢lude "any acquisition of land or any Interest therein, or of any
easement through or other interest in airspace, which 1s necessary
to permit any such work or to remove or mitigate or prevent or
l1imit the e°tablishmeﬁt of airport hazards , . . . " Section
1101(a) (%) defines "airport hazard" as meaning "any structure orr
object of natural growth on or in the vicinity of a public airport
| or any use of land near such airport, which obstructs the air space
required for the flight ofaircraﬁE;in landing or takling off at
such airport or is otherwise hazardous to such landing or taking
off of such aireraft.” |

fr n

In considering the definitions of "project, airport

! development" and "airport hazards,":it seems clear that the federal
statutory authorization for inclusion of the'costs of:acquiring
airspace easements as a part of project costs 1s limited to those

| airspace easéments necessaryxgo pfevent alrport hazards. And the

f airport hazards rcfer to obstructions to aircraft traffic, such as

| buildings and trees. Thus, federal grants for airport development

vere not intended to include costs of acquisition of an airsnace

]
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interest or easement made "necessary to prévidg an area in which
excessive nolse, vibration;.discomfort, inconvenience or inter-
ference with the use and enjoymentvof real properly located
adjacent to or in the vicinitj of an airport and any reduction in
the market value of real property by reason thereof will occur

through the operation of aircraft tb and from the airport," as

| provided for in section 1239.3 of the California Code of Civil

| Procedure.

The conclusion that the City wbuld.obtain.airspace ease;
ments as a result of an ihverse condemnation Judgmeht in favor of
the'plaintiffs'is predicated on the theory that a Jjudgment in in-
verse condemnation necessarily is founded on a "taking" of privaté-
property for a public use, The California CGnséitutioh, however,

providés compensation where an owner's property has been "damaged"
AY

for a public use as well as where there has been a "taking" of his

property for a public use., In Albers v. County of Los Angeles,

62 cal,2d 250 (1960), the'court allowed a recdvery against the
County under Article I, section 14 of the California Constitution

for a damaging of prlvate property by the constructlon of a govern--

ment project. "In so holding, the court did not refer at all to any

taking by the County of any interest in plaintiffs! properties.

| Nor did the court speak in tefms of any easement 1n favbr of the

% County because of the judgment for damages awarded to the property

OWNers. .

Steiger v. City of San Diego, 163 Cal.App.Ed‘llO (1958),

is a case which deals specifically with the gquestion qf the'right
of a governmental entity to obtailn an easement in an inverse con-

demnation action brought by damaged properfy owners. In Steiger,

t the public Ilmprovement caused water to be dumped on the plaintiffs!

~
-~

| 1ands, resulting in soil erosion and a diminution in the market
;value of the properties, Here the trial court awarded damages to

;plaintiffs but pefnve=erd to ﬁrant an e=agement in favor of the City

3
/

~ -47-




YET- Clb 10-68

which coﬁstrubted the improvement, The abpellate court upheld thé
Judgment avarding déﬁages to plaintiffs and refﬁsing to grant an
easément in favor of the City of San Diego. The éourt‘interpreted
the "or damaged" provisions in the éalifornia-Constitution'as being
different from the "taking" provisions and concluded, therefore,

| that the City of San Diego was not automatically entitled to an

| easement because of the Judgment rendered against it. The justifi-
~ecation for refusing the City_an easement rests 1n the view that
there can be a damaging of privaté property for a public use within
the meaning ofrthe state Constitution without a taking'of privaté
| property for publlec use being involved. _' _-_

In Albvers and in Stelger, we have cases of physical ’
damage to bfivate property resulting from the construction and ﬁain-
tenance of a governmental project.“\In the case at benéh, plaintiffs
have alléged actual physical damage to theif-properties resulting '
from Jet aircraft noise, fuﬁes and vibrations: In addition, how-
ever, the plainfiffs' complaint has to be conétrued as alleging a
reduction in market vélues withﬁut any physical damage as a result

of Jjet aircraft nolse, fumes and vibrations. Cases such as Albers

LR

| and Steiger indicate that where private property has been "dahaéed"
t by action of a public entity for a public use, the situatién d;es '
not necessarily require nor make appropriate an easement in favor
of the public entity under all circumstancéé. The nature of the
inJury or damage to plaintiffs' properties resuiting from a public
f entity's projJect appears to be the more Important conslderation in
| terms of whether the public'entity Is entitled to an gasément,
rather than the question of whether the property ownefs.are seeking
and obtaining “compensation"'br "quages".for the injury involved.
A realistic view is_that damage to private property in
f the form ol decreased market vélue resulting from Jet aircraft noise
| fumes and vibrations constitutes é "damaging" of such'property or

| interest thérein, rather than a "taving" of svch property. A
/ . ’
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"taking" in the usual sense of an ouster or dispossession of an

owner by_the public entity is largely fictional and unrezlistic in
Jet aircraft noise situaticns; It would seem to fpilow, therefore,
in tﬁe case at bench that the City would not necessarily be eﬁ;
t;tled to an easement In the eveﬁt of a recovery b& plaintiffé for
a diminution in pfOperty valﬁés caused by jet aireraft flights,

The argument of the cross-déféndant Airlines.that ﬁhe City should
not be entitled to indemnity from the Airlines if the plaintiffs!
recovery is predicated on inverse condemnation, because the dity's
flight easement granted in return for the payment of damages would
be shifted to the cross-defendant Airlines and not all airlines
using the Airport; is therefore not weli taken and must be rejectéd._
If the City is not necessarily entitled to an'eaSeﬁent, even though
it is reqﬁired to pay'éompensationugr damages to the affeeted prop-
erty owners, the flight eésement‘problem would not be a bér to a
right of indemnity on the paft of the City against the cross-defend-
ant Airlines, assuming,-of-ﬁourse, that tﬁe Ciéy would othefwise
be entitled to such indemnity. ‘

| But even ;F it were considered appropriate to granﬁ ;he
City an airspace easement under fhe circumstahces of a récovery by
plaintiffs, thls would not autoﬁatically necessitate & tranéfer of
such easement to the Airlines in the evEnt.df.an Iindemnity reco?ery

by the City against the Airlines. Such ah_easement exlsts for the

with any alrlines not nameg as crossldefendants,requirgd to pay a
proporitlonate sﬁare'of the Judgment, ﬁhich-would reduce the amount
of the indemnity from the c}dés—deﬁendant Airlines. Such a result
would not appear to violate any provisions of the grant agreements
ibetween the City and the Federal Aviation Administration.

It 1s a basic position of the érossndefendant Airlines

that even if the C1ty's potential liubility to plaintiffs 1s
_ ;
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predicated on a damaging of plaihtiffs' fesidenﬁial properties, as-
contrasted with a taking of plaintiffs' propertles, such liabllity
cannot be-shifted to the Airlines because the stipulation of facts
and the affidavits submitted by the Airlines establish that they
a;e.carrying out their flight operatlons in the very way conteﬁ;
plafed by the conétruction and operétion of the Airport; fhat.they'
are flyling strictiy in accordance wilth the ruiés and regulations of
the Pederal Aviation Administration. The affidavifs submitted by
the'crosé—defendant Aiflines are to the effect thatlthe City made
the decision to construct the Alrport and the north runway and then
to open the north runway to Jet aircraft traffic; that these de-
clsions were solely those of the City; that the traffic_controi

| persconnel of the Federal Aviation Administration are-the ones who

assignh the use of the various runuays to the specific aircralt
landing and taking off from the Airport that no aircraft owner or
operator determines which of the three runways shall be used, It
is thus.the contention of fhe Airlines that the responsibility for
the use, operation and effects of the north runway rests solely
upon the City because of 1ts declision to construct and operate the
Alrport and to open the north runway in June of 1967 for Jet air-
craft use. )

The City,‘however, disputes this cbntention that it made
the sole decision to construet the north ruﬁway and that it made
the sole decision to open this runuway for jet aircraft use in June
of 1967. The affidavits submitted on the part of the City state
that all decisions relative to the opening of the north runway and
its hours of use and its method of use by jet aircraff were coopera-
tive decisions made by and betheen the Cjty, the Airlines and the
Federal Aviation Admln;strat¢on.

The findings whilich the Airlines request the court to make

¥ from the stipulation of facts and affidavits submitted by the Air-
i 1ines are to the effect that the City was free in June of 1967 to

’f
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open, ér not to opcn, the north funway to Jet aircraft traffic;
that the City has been free at all times to make declisions regard-
ing what types of aircraft shall be permitted to use the north run-
way and at-whét hours and under what condltlons, In light of the
stipulation of facts and the affidavits submitted by the réspective
parties, we need to conslider pertinent questions such as these:
Does the City have the authority and power to restrict the use of
the north runwvay of the Los Angeles International Airpcrt to Jet
aireraft with an Effective Percelved Nolise Level rating in decibels
considefably lower than that of current Jjet airecraft? Does the
City possess-the authority and power to impose on all Jét aircraft
presently certified by the Fedéral Aviation Adminictration a maxi;'

mum Effective Perceived Noise Level rating in décibels_lower than

that now in use? According to the Basnight affidavit, the Federal

Aviation Administration is at'preseht studylng the feasibility and

economics of Imposing retrofit nolse standards for jet airecraft
types currently ccrtified; Dccs the City have the authority and
pcuer {o impose maximum noise levels fcr ali Jet aircraft using the
north runway? Does Lthe City have the authority and pouer to re-.
strict each cross.defendant Airline to a specified number of Jet
aircrarft landings and takeoffs per day?

According to the Moore affidavit on behalf of the City,
the City has nothing to dc with eStablishicg the specifications or
the design of Jet alrcraft, nor does the City control the flight of
any alrcraft which operates to and from the Alrport upon appfoval
and certification bf the Federal Aviation Adﬁinistration. Accord-
ing to the Lockwood affidavit submittcd cn behalf of the City, the
four-runway complex of the Lcs Angeles International Alrport, con-
sisting of the two south TUnvWays and'two north runways, has been
planned since 1946, a éate iong before the advent of jet aircraft,

and planned as a part of the National Airport Plan; that the federal

monetary grants made since 19“9 to 214 in completing the runvays and

1
!
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related facilities included the north Runway 24L/6R. According to

the Lockwood affidavit, the commercial airlines operating Jet air-
eraft at the Los Angeles Internationa1 Airport increased from six
in 1559 to twentf-two in the year 1967 and now stand at twenty-six,
as a résult ofrﬁhe alrlines having been awarded routes.to Los
Angeles International Airport by the Civil Aeronautics Board. Mr.
Sherman, in his affidavit on behélf of the City, adds that the
City has been under contractual obligation to allow use of the nortﬁ
Runway 24L/6R since 1959, aﬁd that the City must allow commercial
I Jet aircraft t0'opefate_on,§l£ runvways of the Airport, Including
the north Runway 24L/6R, | _.

— The Court takes Judicial notice that there is now preseﬁf
on tha scene 2 new jet ailrcraft type, the jumbo Jef Boeing T47.
The question may be asked: At whog;_request was this alreraft
developed, fthe Manufactuer,-the City of Los Angeles, the Airlines
or the Federal Aviation Administration? There.is no evidence bé—
fore tﬁe Court as £o the Effective Perceived ﬁoise Level rating of
this new Jet aircraft'or how 1t compares with other Jet alreraft

in terms of fumes or vibrations claimed by'plaihtiffs for jet air- E

Ll A

craft being used at the time of the filing of this lawsuif.' Could
the City have refused permission for the Airlines to operate the |
Boeing 747 Jjet aircraft on the north runway? It is_the City's
position, stated in the affidavits submitted byrit in opposition to
the affidavifs subﬁitted by the Airlines, that it had no choice in
any of these matters, and that if there.is damage to plaintiffs!
properties as a result cf‘jet aircraft noisei‘fqmes and vibrations,
then such damage is being commitfed by the Manufacturers of such
aircraft and the Airlines which actually use and fly such aircraft.
Exhibit P attached\?o the stipulation of facts, which is
an amendment to the lease andgﬁperaﬁing agreement between the City
and Western Air Lines and typical of the lease agreéments between

the Qity znd the cthes Alrlines, rexltes that the major capltal
¥ _

!
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expansion proéram, including enlargement and development of the Los
Angeles Internationai Airport, is nec¢essary because of the introduc-
tion of new and larger aircraft by the Airlihes and the increasé in
the use of air transportation by the trave;ing public, Exhibit F

requires the Airlines.to render to the City each month a true state-

ment of all revenue aircraft trips arriving at the Airport during

the month. Do the provisions of Exhibit F lead to an inference that

{ the Airlines determlne the introduction of Jet aircraft types and
si%the number of trips.of Jet aircraft flown into thé-hirport each day
 or month without any concurrence required on behalf of the Clty?
There 1s no dispute regarding the fact that an Airline must main-
tain adequate service on the routes authorlzed by the Clvil Aero- ’
nautics Board, But neither the stipulation of facts an any affi-
davits submitted by the parties 1ndicate how the determination is
made regarding the number of fiights requlired on a designated route
to constitute adequate service, and yet 1t 1s clear that the total
snumber o? Jet flights per day using the north funway at the Los
.Apgeles International Airport may have a material bearing upon the

issues raised by plq;ntiffs' complaint of whether there has heen

noise, fumes and vibfations_emanéting from Jet aircraft using this

22 || one runway. S S |

23 The stipulation of facts and the opposinz affidavits in-
24 !dicate that the Quéstions regarding the authority of the City in

25 ;opéning the north Runway 24L/6R and controlling its use by jet air-
- 28 craft are highly disputed issues. Both the City and the cross-
27'§defendant Airlines, through the conflicting affidavits'submitted,

28 :rely in large measure'upon the provisions Sf the Grant Agreements
29 iexecuted by and between the Clty and the Federal Aviatlion Administra-
30 Jjtion for a determination of fhé bowers of the City ﬁith respect to
31 {the Airport. A typical Grant Agreement is attachad é@ the stipula-'
2

tion of fzc.us as Exhibit G, The Grunt Agrccmcats provide that the
'3
’ : .
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| City must operate the Airport for the use and benefit of the public,

_ civil aviation needs of the public.

and ﬁust keep 1¢ opeﬁ to all types, kinds and classes of aeronau-
tical use without discrimination between types, kinds and classes,

There is the proviso that the City may establish fair conditions to

be met by all users of the Airport fas may be necessary for the safe

and efficient operation of the airport.“ There is the further pro-
viso that the City may prohibit or limit ahy given type, kind or

| class of aeronautical use of the Airport if such action 1s neces-~

sary for the safe operation of the Aippoft or necessery to serve the

Do these provisocs authorize the City to place 1imit° on
the nolse, vibrations or fumes emitted by Jet aircreft using the )
{Airport? According to Mr. Lockwood, when in 1960 the Airport
attempted to ilmplement an ooerationel regulatioﬁ deeigned to reduce
the noise volumes for east takeoffs, the Federal Aviation Administra-
tion olaimed federal preemption ﬁhich prevented the lmplementation
of the proposed fegulation. Would the Federal.Aviation Administra-
tion take the position that the 1968 amandment to the Federal
lAviation Act, giving the Federal Aviation Administration the right
to impose nolse standards on both new aircraft and ex1eting aircraft,
¢creates a federal'preemption of hoise regulationé The stipulation
!of facts sets forth that in 1963 the City's Board of Airport Com-
imissioners passed a resoclution stating that the Board would place
operating restrictions on supersonic aircraft operatiohe at the
i Airport to control the noise levels from such aircraft unless cer-
tain operating sound levels were achieved in the airoreft deslign;
that in 1969 the Board adopted a resolution to the effect that any
new aircraft'would be denied the use of the'Airport facllitles in
lthe event such aircraft imposeq‘noise levels upon adjacent communi-
ities which would exceed those currently in exlstence. These two
|resolutions adopted by the City's Board of Anrport Commissioners

E‘:'Lnd:lcate a hellef by the Clty that 1% does hnve some authorlity under
i ’,
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the Grant Agreements to establish rules and regulations which have

a bearing'on curbing or 1esééning noise levels of Jet alrcraft,

The Basnight affidavit speaks of the vital interest of

| the Federal Aviation Administration in the alleviation of unneces-
sary neise disturbanceé to the residents of communities adjoining
airports and lists the various committees and agencies of the -
government which have embarked on extensive research prograhs seek-
ing means of advancing the. art of aviation noise contrdl. Mr.

‘Basnight states that the sum of $43,000,000 has been allocated under

10 [ithe various nolse-related proEraﬁs, gnd that the Administration on
11 [ December 1, 1969 adopted-regulatiohs prescribing nolse standards
112 which must be met as a condition of type certification for all new"
13 || subsonic turbojeﬁmpowered aircraft.' The affidavit does not state;
14 || however, what the new noise standapQS are, whether tﬁey are less
15 [jthan the Effective Perceived Noise ﬁével rating of presently cer-
16 j|tified Jet éircraft, or, 1f the maximum noise level standard l1s
17 || less, how much less. Nor &oes Mr. Bésnight teil us what success has
18 ||been achieved in jet aircraft noise abatement by the expenditure of
ol the $43,000,000. | X | |
20 The question involved ié not so mﬁch how intefésted éﬁery
'21 government agency may be in the élleviation of Jét alreraft nolse,
22 fbut rather, what success has been aqhigved and 1is beihg achieved in
~ 93 jithe lessening.of jet aircraft noise. Regardless of the amount of
24 money-expended to_curb Jet alircraft noilse, fumes and vibrations,
25 fland regardless of the great need of the publie for jét—powered alr-
26 icraft, the fact remains that under constitutional,statgtory and
27 [common law principles, if the plaintiffs are able to pfove their
93 J|allegations that the nolse, fumes and vibrations from jet aircraft
og [[using the norih runway of the%&os Angeles International irpor{ have
30 1resulted in substantial damage:fo piaintiiis, there will be liabillity
31 Jon the part‘of the City of Los Angeles for such damagb. Although

Mr. Basnight states that in prescrib'ng nolse standards for noy

€
W
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aircraft the Federal Aviation Administration does not 1n£end to‘
impose such standards on the airport proprietor, in this cése the
City of Los Angeles, and although he stétes that the Airport pro-
prietor is free to impose limitatlions on the use of its Airport, he
limlts the Airport proprietor‘s freedom with the cautious words that
this freedom 1s subject to the conffactual limltations contained 1n
the Grant Agreemgnts executed by and between the Airpbré proprietor,
in this case the City of Los Angeles, and the Federal Aviation
Administration, and that the Airport-proprietof must make a deter-
mination as to what limitations will best serve both the local de-
sire for quiet and the local need for tﬁe-benefits of alr commerce.
The Basnight affidavit polnts out a realistic and practical, if n6£
iegai, limitation on the City's authority over the Airport by stét-
ing that the "Los Angeles International Airport is a vital and
integral part of the nationﬁide system of public alrports. It is
the major air-terminal'for scheduled forelgn and domestic flights
located on the west coast of the United States. ﬁgxrrestrictibns on

its use or operation would directly affect the overall national air-

port_system." (Emphasis added,) e

The affidavits submitted by the City and the cfossterendQ
ant Airlines are too conflictling and insufficlent to warrant a fair
interpretation at this time of thewprovisions-of the Grant Agree-
ments between the defendant City and the Federal Aviation Administra-
tion to determlne how extensive or how clrcumscribed 1s the regula-
tory power of the Cilty with respect to establishing rules and‘regu-
lations governing Jet aireraft use of the north runway. The affi-
davits and the provisions of the Grant Agreements establish that the
gquestion of what reétrictionsrfhe City may impose on the usc by the
Airlines of the-Los Angeles International Airport and its three run-
ways, including the north RunwayEQhL/ER, is a highly contested issue.
Such an issue can only be resolved.bj a trial on the %erits.

Even 1n $h» absence of the City's Assurances contzi.ed in

¢
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the Grant Agreements with the Federal Aviation Administration, the
City would be precludéd from adopting some types of Airport regula-
tlions affecting thé-interstate airlines as anrunconétitutional bur-

den upon interstate commerce. A challenge by interstate truck car-

firiers to an Illinois highway safety statute, requiring all trucks

and trailers to have their rear wheels equipped with contour rather
than straight mudguards, was sustalned by the United States Supreme

Court on the ground that the statute placed an ‘unconstitutional

"ffburden on interstate commerce. (Bibb v. NavaJo Freight Lines, 359

U.S. 520 [1959].) On the other hand, many state highway safety
statutes applicable alike to interstate and intrastate commerce

have been upheld, despite the fact that they may have an impact on’

Interstate commerce., See Southern Pacific Co. v. Arizona, 325 U.S.
761, 783 {(1944). R ' |
Would a Jet aircraft noiée-limitatioh.regulation imbosed
by the Qity on jet aircraft using the Los Angelesrlnternational
Airport féll within the bufden;on-interstate commerce ban? In the
event such a regulatioﬁ conflicted with more'stringent or iess

stringent regulations imposed by governmental owners of public air-

I i'l‘_ -

ports in other states in an effort to curb or minimlize Jet aircraft
noise, fumes or vibrations, could such regulations be successfully
challenged as undue burdens on intetstate_commerce? Certainly the
City does not possess unlimited power to impose vhatever restric-
tions it desires.on jét aircraft using the Alrport in order to
lessen Jet aircréft noise, fumes or vibrations. However, the extent
to which the Commerce Clause constitutes a limitation on the City's
pover t{o contrel the use of its Airport, including the north runvay,
need not be considered or dete}mingd at this stage of the proceed-
ings in the case &t bench.

The City claims a rig;t of indemnity agalnst the Alrcraflt

Manufacturers and the Airlines under the principles of implled or

eguitable irdemnity arising from thes relaticnchlp of the partiez and

)
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| the circumstances involﬁed. In addition, the City claims a right of

1
2 || indemnity agéinst the Airlines by virfue of the written contractual
3 ll agreement of indemnity in the leases between the City as lessor and
4 jl the Alrlines as lessees, So far as the written 1ndemnity-agreements
5 || between the City and the Airlines are éoncérned on these motioné for
6 || summary Judgment, no evidence.has béen tendergd regérding the inten-
f tion of the partles torthese agreements. Hence, tﬁe principle found
8 |l in Markley v. Beagle, 66 Ca1.2dl951, 962 (1967), would appear
'9‘ applicable, There the court polnts oﬁt that "in the absence of'coﬁ-
10 jflicting extrinsic evlidence the interpretatioﬁ of thé céntract is a
11 i question for the court." __- o _
12 The cross-deféndant.ﬂirlines assert'ﬁhat the City's ’
13 || theory of implled indemnity 1s precluded because pf the presence of

the written contracts of indemnity,getween the City ahd the Alirlines.
Thus, in Markley, at page 961, the court sald, "Since the parties
expressly contracted with respect to the contractors' duty to in-
_idemnify fhe owners, the exfent of that duty muét be -determined from
the contract and not from the independent doctrine of equitable

n .- .
indemnity. g - : . : 7

rd

The indemnity provisions of the lease between the City and

Western Air Lines and some of the other cross-defendant Alrlines

|

!
1state that the "Lessee agrees to indemnify and hold Lessor harmless

from and against all loss and damage to which Lessor may be subject
by reason of any act or negligence of IL.essee causing damage to per-
lsons or property, or both, in connection wlth Lessee's'use and

! occupancy of and operation at said Airport; provided, however, that

Lessee shall not be l1liable for any damage, -injury or loss ocecasionad

Eby the negligence of Lessor, its agents'or.employees, e e oe o !

The indemnity provisions of the City's lease with cross-
defendant Airlines Continental’Air Lines, Inc., Delta Air Lines, Inc.,
National Airlines, Ine,, Pacific Southwest-nirlines, Aeronaves de

Mexico, S.*., Compcz-ie Natlionale Pir France, Scandinavian Alrlines

¢
i

.
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any and all costs, liabllity, damage or expense . .'. . ¢laimed by
any one by reason of injury or damage.to person or properfy sus-

tained in, on or about the demised premises, or arising out of Air—
line's operatlions in or on the démiéed premises, as a proximate re-

sult of the acts or omissions of Airline, its agents, servants or

eﬁpioyees, or arising out of ahy condltion occasioned by the acts or
-'omission of Airline in 1its demised premises, or arising out of the

i
?such liabllity as may be the result of ﬁhe direct and proximate

operations of Airline upon or about the demised premises, excepting

12 |negligence, acts or omissions of the City . . . . " ' e
13__' There is nothing in the stipulation of facts or the affi-
14 ||davits to indicéte any intentlon of the parties or réasons for the

15 l|adoption of different language 1n the two types of written indemnity
13 contraéts. A Question arises as to whether the language used in the
17 indemnify agreements 1s broad enough to cover the claimed Injurles

18 ]to property and persons of the plaintiffs cccurring qutside of and
ig\‘away from the Alrport itself; Are such injuries caused "in connec- .

ition with Lessee's ude and occupancj and operation at said Airpogt,"
éag provided in one type of lease, or sustained "in, on or about the

H

idemised premises,” as provided in the sgcond type of lease? The

1ab0ve 1anguagé woﬁld appear to cov;; injury or damage susﬁainéd in
‘close proximiﬁy Po the Airport itself énd not be limited to injury
]sustained within the four corners of the Alrport property. _If such
a limitation were intended, the_hatural iﬁfefeqce would be that the
parties would have written into the agreements fhat indemnity would
ibe 1imited to injury sustained on the'Airpgrt property and not Jgst
;1n connectlon with fhe lessee;s use and occupancy of the demised
lpremises or on or aﬁcut the ﬁggised premises; Thé éctual language
;used, however, would not. seem to cover injuries sustained a conslder-

jlable distance from the Airport.

e
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There 1s no indication from plaintiffs' complalnt of how
far from the Airport In terms of feet, yards or miles the various
properties are located which plaint;ffs assert have been damaged by
jet aircraft flights or where pleintiffs received personal Injuries.
In the absence of evidence, and none has been presented for purposes
of these motioﬁe for‘summary Judgment, the Court is unable to deter-
mine whether the plaintiffs are living, and thelr real properties
| are located, sufficiently close to the demised premises to bring the
case within the confines of éhe indemnity agreement. In the absence
of evidence, the éourt‘cannot_rule that the distance is so great
that it makes inoperable the written indemnity coverage. It could
well be that evidence at the trial will demonstrate that-sbme of the
plaintiffs are located close enough to the Airpoft to ceme withiln
t the ambit of the indemnity agreements, while others are so far dis-
tant as to be excluded., If some of\the plaintiffs are located at
such a distepce to be execluded under such language, we then haee the
further question of whether the wriften indemnity clauee would
necessarily preclude ihﬁlied indemnity with respect to the loss or
damage incurred as to these plaintiffs. | p

Although tﬁe indemnity agreements do not provide specific-
ally for the Airlines {o be llable only for thelr negligent acts
i which cause damage, the Alirlines urge that this should be the inter-
| pretation of the language ueed. Thera_is authority for this inter-
pretation, The Jaﬁguage used in the indemnity agreements is not

unlike that used in the Massachusetts case of Massachusetts Turnpike

Authority v. Perinl Corp., 208 N.E.2d 807 (1965). Here the Turnpike

'lAuthority had contracted with the defendant contractor to construct

;a tunnel as a public project. In ﬁhe construction proee5°, private
‘property owners had thelr property damaged, brought suit against the
Aunthority and recovered judgmept. Thersz was ne proof of any negli-

gence of the defendant contractor 6r-1ts empIOJees in the construc-

-
-

- -

1 -




t indemnity. The Turnnike Authority had a‘written indemnity,agreement
with the defendant contractor which required the defendant to be
responsible for all claime against the plaintiff Turnplke Authority
arising out of, or in consequence of, the "acts" of the defendant

in the performance of the work. ThenMassachusetts court held that

the parties intended that the word "acts" should mean negligent acts

of defendant and not that the contractor was to be responsible for

|

damages occurring from plaintiff's{"taking“ of property for public

use or for damages which were "unavéiﬁable" as a result of the cone-

struction of the public project | _ _ ‘,
The doctrine of Massachusetts Turnplke Authority is simi-

-

lar to the cases which heold that 1f a contractor carries out the
construction of a public agencj project according to the plans and
Specifications and without any.negligence on his part, the only
liablility with respect to damage caused third persons by the con-
struction of the proJject is on the public agency and cannot be
shifted to the contractor. An example of such a case is §tgi5§£ v,
City of San ﬁiegp, 163 Cél.App.Ed 110 (1958), cited Egggg, in which

a public improvement ‘caused water to be dumbed on the plaintiffs!

value. The injured landowners sued both the contractors and the
City which constructed the improvement " The contractors were dis—
‘nissed on motions for nonsuits on the theory that they carried out
|the construction work in accordance with the plans and specificationJ
lwithout neglipgence, and, in such a case, only the governmental en-

|

f tity is llable in inverse condemnation, Lombardy v. Peter Kiewit

i

SSons' Co., 266 Cal.App.2d 599 {1968), cited supra, is a similar
holding with respect to a freéway censtruction.
The City urges, houever, that the role of the Airlines and

i the Aircraft Manufacturers 1s more akin to the role of the Southern

lPacific Company i1n Breidert v. Southern Pacific Co., 61 Cal.2d 599

1 {(1964). Ho.z the plaintiffs brought zn actien in inverse
[
; _
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1 condemnation against the City of Los Angeles and fhe southern

1

2 PacifiCVCompany for damages to their rgal properties resulting from
31 fhe 1mpairment of an easement of access to the system of public

4 || streets following the closing of a railroad crossing. The trial

5 || court granted a judgment of dismissél after demurrers to the

¢ || amended complaint were sustained wiéhout leave to amend, This rul-
7 || ing was reversed on appeal.. The defendant railroad contended that
8 | it was not a propef party defendant to this action for ipvéfse con-
h- demnation, However, the Supreme Court answered that since the

10 || defendant railroad was "an active Joint'participant in closing the
11 .crossing, it 1s a proper party.to the present litigation." Relying
12 || upon this case, it is the.City's contention that the Airlines and
13 || Aireraft Manufacturers are not simply an "active joint partieipant”
i4 ih causing any damage which plaintiffs are asserting, but that thef
15 || constitute the only active parties.;hich caused such damage.

16 | To be compared with the public project coﬁstruqtion cases;
17 || such as Massachusettis Turnbike Authority, Steiéer and Lombardy, are
18 || the public proJect construction cases which hold that if a contrac—
ﬁf~ tor is negligent in the designing or construction of a public.

project and such negligence 1s the pro imate cause of damage o
third persons, the doctrine of sole responsibility on the public
entity has no application., An example of this factual and legal

situation is found in the case of Alisal Sanitary Dist. v. Kennedy,

180 Cal,.App.2d 69 {1960). Here the plaintiff public entity con-
itracted with defendants to ﬁesign and construct improvements tc¢ a
sewage'disposal plaﬁt, including new manholes.: There was a flecod of
sewage from a manhole which destroyed the celery crop 6f landowners
nearby. The landowners brougﬁt su;t againét the public entity on
24 !theories of inverse condemnation and nuisance and recovered a judg-
30 ;ment based on both theories., In the present suit, the public en-
31 itity sought indemnity from the defendant confractors. Defendant

contractors interposed the defense *hat the la2ndouwners'! recovery

~— -62-
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-ﬁh. Airlines incontrovertibly place the relationship betvieen the City ang

20

a1

Y

® o8

8

30

31

32.

on the dual theory of inverse condemnation and nuisance. Under the

' planned and constructed the sever line so as to permit its flooding.

Vthe public project.

agaihst the plaintiff publlc entity was in inverse condemnation,.
and'that such liability could not be shifted to the contractors
who constructed the improvement. The court rejected this conten-

tion because the landovner's recoverj against the public entity was

clrcumstances involved, the court-séid that'the public entity had a
right to sue the contractofs under the principles of Implied
indemnity. T ) | j _ e S

It ié'significant that in Aliszal the public entlty‘s com-
plaint for indemnity alleé;d that the defendants had negligently

It is the allegation and proof of hegligence on the part of the con-
tractor which takes Alisal out of the doctrine that a contractor

who constructs a public project in accordance with plans and specifi
cations and without negligence cannbt be held liable for any damage
to private persons resulting from the construction and operation of

Do the stipulation of facts and affidavits submitted by the

the Airlines to be substantially similar to the relationship between
the public entity and a contractqr exemplified by the cases of
Steiger, Lombardy and Massachusetts Turnpike Authority,lor do the

Kennedy and Breidert v. Southern Paclific Co,? If there 1s doubt on

stipulatlion of facts and affidavits submitted by the City indicate
that the relationship betwveen the City and the Airlines is substan-
tially similar to the relationship between the public entity and a

contractor exemplified by such cases as Alisal.Sanitary Dist, v.

this, then a triable lssue has been raised between the City as cross.
complainant and the Alrlines as cress-defendants, It is the Court's
conclusion that the stipulation of facts and the opposing affidavits
set forth contrary inferences of facts as to the relationship be-

tween the City and the Airlines, és posed supra, and hence a triable

§
/
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28
29
30
31

22

| factured by the cross-defendant Aircraft Manufacturers, and that any

t

issue:is bresented with respect to the nature of this relationship.

| Tpe crossfdéfendaﬁt Alrcraft Manufacturers argue that, as
manufacturérs off jet aircraft; their relationship with the Eirport
is similar to that of the contractors 1nf§§gigg£ and Lombardy, per-
forming according to fhe plans and specificatiocons laid down for the
Airport by the City. This argument can have no validity on a de-
| murrer in the face of éontrary allegations of the crosé—complaint.
The City's allegations in the-cross-éomplaint that the Jet

‘alrcraft used by'the Airlines were negligently designed and manu-

Jet aircraft noilse, fuﬁes and vibrationé which caused damage alleged
by plaintiffs were tﬁe result of the negligent design and ﬁanufac;
l ture of jet aircraft and jet aireraft engines by the cross—defenéant
Alrcraft Manﬁfactureré clearly staﬁg a éause of action for Indemnity
against the Aircréft Manufacturers.dnder the doctrine of the Alisal

Sanitary Distrlict case.

The Airlines contend that both under the written ind'emnity
agreements and under the principles of implied indemnity thére can
ﬂé no right of recovery by the City agaiﬁst the Alrlines becagserthe‘r
City would be an active participént with the Alrlines on.any th;ory
of the City's lliablllty to plaintiffs, Similarly, the Alrcraft
Manufacturers assert in support of fheir demurrers that the City's
cross-complaint on its face fails to shoﬁ'a right of indemnity be-
| cause there 1s & fallure of the cross-complaint to aliege a differ-
gence In the characfer of negligence allegedly committed by the City
as contrasted with that claimed to have been committed by thé
demurring cross-defendant Alreraft Manufacturers, It is contended
fthat the cross-complaint merely alleges a difference in the gg5£gg
of neglipgence betivween the crdss—coﬁplainant City and the cross-
delendaint Alrcralt Manufactureré; and hence there 1s a-féilurc to
Estate a cauée of action under acceptéd prinéiples of implied

?1ndemnity.

o IR 41
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|| vould be precluded, although the City s negligence concurred with

The ‘written contracts of indemnity between the City and
'the Airlines state quite clearly that the City cannot be 1Indemnified
for loss or damage caused by the City's own negligence, If the
plaintiffs reeoser from the City on a theory of negligence, the

City is precluded from shifting such liability to the Alrlines by
virtue of this provislon of the written indemnity agreement It
would be immaterial also, as to the type of negligence on the part
‘of the City found to exlst by the trier of fact, whether the negli-

gence consists of acts of omission or acts of commission. Indemnity

'negligence on the part of the Airlines in causing damage to plain-
tiff's, because the written agreements do not bar indemnify only in ‘
the event of the "sole" negligence of the City. |

| The written contracts ‘of indemnity between the City and
the Airlines are thus to be distinguished from that involved in the
case of John E, Branagh & Sons v. Witcosky, 242 Cal,App.2d 835

(1966). Here a subcontractor's contract with the contractor con;
tained an indemnity cleuse in which the subcontractor agreed to 154
demnify and save harmless the contractor for all loss and liability
in connection with tﬁe work to be performed exeepting only such
injury or harm as mey-be caused soiely and eﬁclusively by the fault
ior negligencerof the contractor." ..An employee of another subcon-
ltractor was hurt as a result of the active negligence of the defend-

lant subcontractor and of the plaintiff contractor concurring in

proximately causing the injury. The court held that the plaintirf

|tractor for the contractor's onn negligence; and such an agreement

}negligeuue of Lhe contractor-indemnitec, the agreement thus expressly

3s nct against publice policy._\In having excluded only the sole

Iprovided for indemnity where the ioss was occasioned by the concur-

rent negligence of the indemnlitee ard indemnitor. The court reljected
; ,

. . f 65
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! , '
the contention of the subcontractor that the agreement should be

Interpreted to bar indemnity rer'concurrent active negligence of

2

3 §the indemnltee, and concluded that there was no language in the

4 Jlagreement to justify makihg a distinction between active and passive
5 negligence, which are coneepts used in cases_of implied indemnity.
8- | In the indemnity agreemehes involved in tﬁe case at bench,
7 »the language bars 1ndemhity byfthe City for 1ts own negligenee, but
’8 the term "sole or exclusive" negligence 1s not present, -However,

:e 'the John E, Branagh & Sons case would Aindicate that the concept of a
lo-ldifferentiation between active and passive negligence does not apply
11 ||in indemnity agreements in the absence of some language indicating
12 || that the concept was intended to be applicable. It would appear, ~
13 therefore; that the City has waived any right tc indemnity if a loss
1@ or liabllity te the plaihtiffs is based on eitherracﬁive or passive
15 ||negligence of.the City, even though-euch negligence concurs with

16 ||negligence of the Alrlines in causling damage to plaintiffs Tﬁe

17 language of the 1ndennity avreement between the City and the Airlines
18 is such that a reasonable interpretation leads to the conelusion
ﬁ?‘ that the City eimply 414 not provide for lndemnity against its own
20 ‘negligence, whether such negligence is the sole cause of injury,or
21 [is concurrent with that of the Alrlines, since words such as

22 [ "solely," "exclusively” or some like term do not appear in the

23 [lagreement. | o

24 - "In dezling with implied indemnlty, the cases make a dls-
25 {|tinction between the kinds of negligence bﬁ an indemnitee which will
36 |[|bar his recovery from an indemnitoer. - The_doctrine has_developed

o7 llthat oné who has helped bring about the damage should ﬁot be allowed
28 [|to shift his responsibility to another. Thus, in San Francisco

og [|Unified Sch, Dist. v. Cal, Bldg. Maintenance Cc., 162 Cal.App.2d 434
a0 || {1958), the court held that the docirine of implied indemnity neces-
3 %sarily arose in favor of the public entity from a contract lt had

35 iwith the defendant maintenance eoﬁpaﬁy which provided that the

;
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maintenance cdmpany was to be held "responsible for péyment of any

| 2 flang a11 damages resulting from his operations.” Here the plaintiff
;3 had toc pay damages to defendant's employee who was inqured while
4 {{washing windows of a school bullding owned by plaintiff, and then
5 plaintiff sought 1ndemnity from defendant. In reaching.its conciun
6 sion, the court used this language: "Whether the school district
~ 7 || should be precluded from recovery by reason of its conduct,_that is,
8 |jwhether the conduct of the district helped to bring about the dam-
"9 [lage, is at least a question of fact and should have been left to the
10 §f jury. Under such circumstances it was error to grﬁnt:the nonsult."
" 11 || {(San Francisco Unified Sch, Dist., supra, at p. 449.) , |
12 The distinction usually made by the cases is betweén ’
13 "passive"” andl"active" negligence, with the latter being necessary
14 |ito pré;lude recovery in 1mplied indemnity. Other contrasting terms
"15 Hused are "nonfeasance™ and "misfeasance," ”Rn;indemnity clause in
16 {|general terms will not be 1hterpreted, héweﬁer, to pfovide indemnity
17 ||for consequences resultihg'from the indemnitee{s own actively negliF
18 [igent ac@,ts._“ (Markley v. Beagle, 66 Cal.2d 951, 962 [1967].) |
i;\ (Emphasis added.) "Mere nonfeasance, however, such as a neglig%nt
20 ||failure to discover a dangeféus céndition arising from the vork will
21 tnot preclude indemnity ﬁnder a general clause such as the one in
22 fithis case." (Markley, supra, at p.~962.) |
.23 In considering-the question of.whét'écts of a cross;
24 1complainant in hélping fo bring about the loss will bar indemnity
25 iagainst a cross-defendant, we find some assis?ance in the case of
2 ||Atchison T. & S. F. Ry. Co. v. Lan Franco, 267 ‘Cal,App.2d 881 {1968).
27 |[Here a passenger on a rallroad sued the rallroad and a truck driver
28 %and truck aner for personal ihjuries arisiﬁg out of a truck-train
20 %collision. The'railrpad fileé éxcross-complaint for indemnity
30 [agalinst its_éodefendants, the frﬁck driver and trucﬁ ouwner, on the
31 ltheory that the rallroad's llability ﬁould be predicaled on passlve

inegligence cnd the truck driver's and owner's 1iability would de

-
\l-
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predicated on active negligence,'and hence the rallroad would be

%entitled to indemnity against the defendants committing the active

lnegligence. The truck owner demurred to the railroad's CIrossS-

'complaint The appellate court upheld the trial court in sustain-
ing the demurrer. The reasonling of the court was that if the rail-
road were to be held liable it would, of'necessity, be based upon

active negligence in a truck-train collision, and therefore no

legal ground for indemnity could posslibly be stated by the.railroéd.
This case 1s an example of the princiﬁle that If a complaint for
Eindemﬁity and declaration of rights makes no showing for récovery as
a matter of law, or if the alleged controversy is purely illusdry

and hypothetical, a demurrer should be sustained. See also Wilson

v. Transit Authority, 199 Cal.App.2d 716 (1962); Silver v, city of
Los Angeles, 217 Cal.App.2d 134 {1963). S o

However, in Jefferson incorﬁorated v, Clty of Torrance,

1266 Cal,Ap§;2d 360 (1968), we have a cross-complaint by one defend-
ant in a property démage_aétibn against a second defendant, seeking
declaratory relief that the cross-complaining defeﬁdant 1s entitled

: t; indemnity from thq.second defendant 1 -the plaintiffs recover a
:Judgment against the cross—complaining defendant. The trial co&rt
sustained the cross~defendant's demurrer on the groﬁnd that the
cross-complaint failed to show grounds for a declaration of Indemnity
Iin the cross-complainant's favor, This ruling of the trial court

{was reversed by the appellate court., The basis of the decision is

¥R B R 2% B8 S8 5

!that a complaint for declaratory relief is to be construed liberally

26 {as against demurrer, and a complaint Tor declaratory relief need not
27 |llestablish that plaintiff is entitled to a favorable declaration,

28 !and hence a demurrer may nct ﬁé sustained on this ground. The

29 icourt's view was that where the plaintiff's right to recover has not
30 Ebecn tried and adjudicated and-it is Impossible to tell on what
ar‘jtheory plaintif{ may recowver, and where the question of indemnity

32 fmay well derend on *h~ facts established by plaintiff and the theory

£
/
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;of the_blaintiff's recovery, the validity of a declafatory relief
Cross—éomplaint for indemnity mus{ be determined by.the triable
issues presented by the complaint and the cross-complaint.

‘Both the cross-defendant Airlines and the cross-defendant
Aircraft Manufacturers consider that the case at bench féils within

'tﬂe principles of the San Francisco School District and the Lan

Franco cases. However, fof.the Court to suétaiqra demurrer to the
City's cross-complalint or to grant a summary Judgment in favor of
1qrosé—defendants'under tﬁe princible of these two cases, the Court
would have to conclude that under no hypotheéis cf reco#ery by

plaintiffs against the City would the City have a right to indemnity

gnée. Plaintiffs have alleged a wide varietly of negligent acts and
omissions on the part.of the City és the proximate cauée of alleged
injury to the properties and persoﬁ; of plaintiffs. Some of the
negligence alleged falls inﬁo the category of nonfeasance or péésive
I'nfse,'lig;em':i.e. Others fall 1nt§ the category of misfeasanée or active
negligence. Only reco?ery by plaintiffs fofléctive acts of negli-
gence on the part o{wyhe‘City will bar the City from a right of/inQ

| demnity under the Lan Franco case,

In the San Francisco Unified School District case, the

court held that ;t beéomes a questggp of faet for the trier of fact
as tb whether_the indemnitee has helped to bring about the damage‘
| for which he seeks indemnity from the indemnitor. The stipulation
of facts and affidavits submitted by the eross-defendant Airlines in
| the casé at bench do not establish as a matter of law that the acts
idone by the City are of the character which would precidde indemnity
under this principle wﬁich bars indemnity to one who helps bring

i about the damage. Whether the\pon&ﬁct of the City helpéd to bring
E'-‘abr:mt the damage to plaintiffs‘is a disputed guestion of fact, It
is thus a tirilable issue, and cannot bE_disposed of on a moticn for

-jsummary Judgment. This result is supported by the case of Alisal

/ -
~ -69-
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Sanitafy Dist. v. Kennedy, supra. There the defendant contractors

raised the defense that the_plaintiff governmental entity was neg-
-1igent along with the defendant contractors, and that such concur;_
'ring_negligenee would preclude indemnity recovery. 'Honever, the
court said that the complaint on 1ts face did not show that plain-
tife was actlvely negligent With the defendants so as to nrecluée
indemnity. | S - j ' : : N l -

_ Alieal.would_seem to be persnasiﬁerin the.demurref eitua?
tion presented in the case at bench., It cannot be said that the
City's eross-eomplaint againot the Aircraft Manufacturers on its
face establishes that the City was actively negligent with respect
to any alleged 1iability of the City to plaintiffs so as to pre-
clude a2 claim of indemnity fron the ‘Cross- defendant Aircraft Manu-
facturers. | 7

In the event'plaintiffs‘in the ease at bench are able to
establish a right of recovery against the City on a theory of
nuisance, uithout prcof of any negligence on the part of the City,
the problem of indemnity will involve a consideration of different
principles from those involved in recovery on a negligence theory.
The question of inéemnity for nonnegligent nuisance will revolve
f around whether acts and nperations of the cross-defendant Airlines
' and Aircraft Manufacturers come_witnin_the principle that their
operatione at the Alrport are simply carrying out the functions of
the Airport as a public project In accordance with 1ts nlan and pur-
pose, and hence llabhility would be‘limited to the City as the opera-
tor of the Airport, or wnether the nulsance e¢reated ie such that
the operation of Jet aircraft at the Airqut is analnéous'to the
principle of a contraetor who has defectlively designed and con-
structed the publlc project uhich caueed damage, so that the City
| may point the finger of reanonsihilitv to the erose~defendant Alr-
lines and Aireraft Manufacturers. A'determination of which situa-

' tion.exists in the case at bench can only be made by a full-scale

I
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-position regarding the relationeghip of the Airlines to the Airport,

vAirport for the future. This decision was finalized, for all in-

trial on the merits.

The cross- defendant Airlines assert in support of their

that in opening the Airnort and the north runvay, the City was weil
aware of the use to be made of the Airport by the Alrlines with
their Jet alreraft, and that the operations of Jet aircraft to and
from and at the Airport, therefore, are strictly 1in aocordanee with
the plans and specifications of the Airport as a public project, all
of which was with tne full knowledge, consent andtexoeetation of

the Citr.” Tne_city, on_the other hand, asserts in support of 1ts
theory off the relationship between the Airport and the Airlines

that at the time of the planning and building of the Airport and the
north runway the Clty was unauare of the impllcations involved In
the use of Jet aircraft and the possible damaging effects of Jet
alrcraft emitting nolse, fumes and vibrations. The affidavits sub-
mitted on both sides pointrout to some extent the iimitations'on |
decision making inposed on the City in the year 1967, when the north
runway was opened to unimpeded use by Jet aircrarft. Thus, Mr.
Donald J. Haugen, Chief of the Los Angeles Tower-Terminzl Radar
Control of the Federal Aviation Administration, states 1n his affi-
davit that the current level of traffic requires the use of all
three runways under the circumstances in which those runways are
presently being assigned, and that if one or more of these runways
were unavallable, congestion and delays would inevitably result.

It appears clear, therefore, that one question toAbe def
cided on the trial 1is whether, when.the City made its initial de-
cislon to locate the Los Angeles International Airport where 1t is
now located, and to continue'to expand 1t within the blueprint for
the National Airport System,_that decision created a sole responsi-

‘\

bility and liability for a11 ai eraft uses and developments of the .

tents and purposes, in 1946, when a four-runway complex was planned.

'\-..,_ ’ "71_
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This was before the advent of Jet alreraft. As conditions developed
and changed since 1946, to what extent dld the City appreciete ite
responsibilitles under the Grant Agreements through which it re-
ceived substantial assistance from the federal government in the
development of the Airport° To what extent did the City reallize |
or foresee that Jet &ircraft were on the horizon, and that property
owners in the immediate vicinity of the Airport would contend that
Jet aircraft on thelr takeoff and landing patterns would produce
such nolse, fumes and cibretions as to cause edbstantial damage to
persons and property? | ) ' _ ‘
| All of these matters must be developed by evidence sub-

Jected to the test of cross-examination to determine the true facts.
At this stage of the case, it cannot be determined which allega-
tions, if any, may be proved by the plaintiffs upon trial or on
whet theory, i1f any, plaintiffs ma§ recover a Judgment agalinst the
City. By the same token, it cannot be determined except by evidencs
at a trial whether theLCity is able to bring itself within some of
the legal principles discussed herein to entitle it to a declara-~
‘tion of rights andpindemnitﬁ agailnst the cross;defendant Airlines
and Aircraft Manufacturers, _ _ . | /i

The special demurrer of the.Flying Tiger Line, Ine., 1s
directed to the point that from tne City's_croes-complaint it can-
net be determined what lease or leases the second cause of action
refers to or_what are the essential terms of such leases which are‘
| alleged to contaln the contractual indemnity rights asserted by the
City. In the City's memorandum of polnts and.authcrities in oppo-
sition tc the demurrer of Flying Tiber Line, Inc., there is attacheq
.a copy of the Lease and Onereting Agreemerit relied upon bﬁ the City,
and the City requests the coﬁrt to take judicial notice of this -
document, This the Court .wil,l"dc. |

in light of the views expressed herein, there is no neces-

sity to discuss the problem of indemnity in the event plalintiffs

\s,.,__ ‘ ) "72"'




o,

. ,( -

| recover a judgment againet the CiLy on theories advanced other than
those of inverse condemnation, nuisance or negligence.

. The motions for summary Judgment made by the cross-
defendant Airlines are denied; The.demurners of Flying Tiger Line,
Ino., The Boelng Company, McDonnell Douglas Corporation, General
Electric Company and United Aircraft Corporation are overruled, and
each demurring cross—defendant is glven twenty days within uhich to
file an answer to the City‘s‘firet amended cross-complaint.

DATED this 17th day of April, 1970,

- BERNARD s, JEFFERSOR

Bernard S, Jefferson
~Judge of the Superlor Court




