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#36.40 5/25/70
Memorandum TO-53
Subject: Study 36.40 - Condemnation (The Right to Take--Excess Condemmnation)

One aspect of the "right to take" which should be covered in a
comprehensive statute is the extent to which a condemnor may exercise the
right of eminent domain to seguire property for purposes other than
physical ceeupation by the lmprovement itself. The Commission_has previously
considered at some length the problems relating to remmant acquisitions and
substantial progress has been made.

Attached to this memorandum is a revised tentative recommendation
relating to this topic whieh incorporates the Commission's previous decisions.
The staff believes that the recommendation is in good shape, and we hope the
provisions contained therein can be tentatively approved at the June 1570
meeting for inelusion in the Comprehensive Statute and the recommendstion
itself can be approved for distribution for comment.

As indicated above, we do not anticipate, or at least suggest, that the
Comuission make any substantive changes in the recommendation. We do, however,
believe that the most lmportant policy decleiopn reflected in the recommendsation
is the decision to limit remnant condemnation to those situations where there
1s "a substantial risk that the entity will be required to pay in compensation
[i.e., damages] an amount substentially equivalent to the amount that would
be required to be paid . . . [to acquire such remnant].” See subdivision (a)
of Section 421 and Comment thereto. As indicated in the Comment, this 1s
essentially the Rodoni test; although the languege used there is "a substantial

risk of excessive . . . damages." We expect that you will wish to discuss
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this decision at the meeting, and we hope that you will &l] read or reread
the Rodoni decision (Exhibit I--pink).

We have also attached a copy of an earlier staff-prepared background
study, since publiahed in the Southern California Lew Review, which
supplements the background contailned in the recommendation.

Regpectfully submitted,

Jack I. Horton
Associate Counsel
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Exhibit I

© [8.¥.N0.22510. InBank. Feb.1,1968.)

THE PEOPLE ex rel. DEPARTMENT OF PUBLIC

WORKS, Petitioners, v. THE S8UPERIOR COURT OF

MERCED COUNTY, Respondent; ROY L. RODONI

et al.,, Real Parties in Interess.

[On'hea-mng after decision by the Court of Appeal, Fifth Appel
late Distriet, Civ. No. 723 {248 A.C.A. 30, 5ﬁ Cal.Rptr, 173) deny-

- ing wril of mandate, Wmh g’rnntcd ]
{lulo] I:mtmnt Domain—Uzes—Excess Condemnation-—To Avoid

Excessive Damages: Mandamus.—Mandate must isvae to eom-
"pel the trial sourt to proceed with that part of the Department
of Public Worke' euit seeking to eoudemn, for purposes of
public economy under Sts. & Iy, Code, §104.3, 51 neres nf
& farmer’s land that would Bie Ieft landlocked by an rsse-
eiated condenmmation, for highway purposes, of 063 seres of
his land, where the reeord smggested that the entive papeel
onvild probably be condemned for little move than the ecost

of toking the part needed for the highway and of prying

damnages for the romainder; bri the excess condemnatinn

1] Right to enwlm property ip excose of needs for a partion-
lar publis purpose, note, 8 AXR3d 297, See slso CalJurd,
Emineot Domuin, §§ 8, 105; Am.Jur.2d, Eminent Domain, § 115,

McE. Dig. Heferances: [1] Fninent Domain, Bf 315, 184;

Strests, §16; Highways, §43; [2] Eminent Dowain, §14; [3]
Emineat Domnin, $§2, 31.1; [4] Eminent Domuin, §§ 313, 31.5;

Streets, § 16; Eighways, 544 [5] Eminent Domain, § 31.5; Smretn. ,

§18; Highways, §44; [6] Eminent Demain, § 3115 Streets, § 15,

Highways, 843; [7] Emisent Domain, §6; Gonshtnhonzl Luw, '

§85; [8] Eminent Domain, § 27; Stroets, §15; Highways, §44;
{81 Eminent Domain, § 14; Streels, §15; Hsghwuys, 855.6; [10]
Enunent Douwain, § 3L.7; Streets, § 16; Highwayn, § 49.
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st be denied uniess justified by the avoidence of excessive

saverance or consequential damages,

[2} Id.—Uses-—FProvince to Determine~—-It is for the Legislature

[3]

{4]

(&

to determine what shell be deemed o public use for the pur-

pokes of endoent domnin, and its judgmont is binding unless -

there i no possibility that the legislation may be for the
wotfare of the publie.

Id~~Nature of Right: Excess Uondemmaation, — Eniineat do-
ninin being an inherent atbribute of sovereignty, constibu.
tional provisions relaiing thereto merely place limitations on
its exercise. Thus, Cnl. Const., art. I, § 144, while expressiy
linmiting cxeess eondemnations for proteetive purposes, in no

way limits the power of the Legislature ¢ authorize excess’

condemnations for other than proteative purpf';ses.

Jd.~~Usta—Excoss Condemaation—Remnants: To Avoid Ex-

cessive Damages.—Despite ity broad statutory langmage, Sis

& Hy Code, § 1041, may ressonnbly be interpreted fo aunthor-

ize only those exenss condemnations that are velid for publis
usex, namely, condemmation of rewnants, or condémnations

to avoid a snbstantisl risk of excessive severnneu OF . COnEe~ -

quential damages.

18.—Uses—Bxoese Uondemnation—To Avoif Excessive Dam-
agos.—Csl. Const., art. 1, § 14, preciudes exocss condermuntions
under Sta. & Hy. Code, § 104.3, unless the economia benefit to
the state ia elear, and the mere avoidance of the eost of litigat.
ing damages slaimed by the condemnes is nol snfficient; nor

does tho state authorize sondemnations for the sole purposs

of taking lands enhanced by the irmprovement in srder to
recoup that inereass in welwe, or for the sole purpose of
developing the area adjacont to the improvement for a profit.

[8] ¥4 —Uses—Excess Condemnation—Ste. & Hy. Codo, §104.],
providing for exeess eondenmation, is not an uneonstitutional

delegation of legislntive power, ginice the statnte eontaing ado-
quaie standards for the gridance of the ageney, and the con-
ditions in Ste. & Hy. Code, §§102, 103 and 104, t.lmmsal\ges
providing sdeqagte standards governing the nescmity of sneh
condenmativng, bave first to be met, '

{7} 1d—Whe May BExercize—~Delegation.—The power of eminent

domain may be dolegoted by o Legislature to an ndminis-
trative hody as long as the delegating statute ostnblishes an
ascertainabla rtanderdd to guide the administrative agents,

{8] Id.— Uses — Provinca to Determine Necessity. — Sta. & Hy.

Code, §103, by making ouﬂeismva the dotermination of the

{3] 8ce OalJar2d, Eminent Dom&m, 39 Am.Jur2d, Emment
Domam,§§2,7
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Highway Commission on the aecessity of taking parfiieular
innd, thuy takipg such iseue cutside the zcope of judicial review,
does not infringe the conatitutionnl rights of the condemnve.

[9} Id.—Unos—Province to Dotarmine What Is a Pablic Use~
The iswue of whether a takmg of particular land under the .
Streets and Highways Ceode is for a publie use is within the

seope of judieial review,

[10]} 1d.—-Uses-— Bxcess ﬂondamnatmn ~— Bvidence.—To raisc an
isgue of improper excess taking in sminend domain, the com-
dembecs minat show that the eondemnor is guilty of fraud,
bad faith or abuse of discretion in the sense that the condeiner
dogs not oetually intendd to use the property ns it resvived to
u36 it, or that the mntcmpla.ted use is nob a public onie,

PROCEEDING in mandamus o nompel the Superior Court

" of Meroed County to proceed. with the condemnation of three

instend of two parcels of feal property owned by the real

» partiesin interest. Writ granted.

Harvy 8. Fenton, Holfloway Jones, Jﬂck M Hnward W]l-
linme C. DeMartini, Gharles E. Spencer, Jr., and Williani- R..
Edgar for Pelitioner.

Thomas C. Lynch, Attorney General, and Rohert. L. Berg-
man, Deputy Attorney General, as Amwl Gum.e on behalf of
Petlhoner

Linneman, Burgess, Teﬁes & Van Atda, L. M. Lmneman

- and James E, Linnaman for Real Parties in Interest.

Fadem & Kanner and Gideon Kanner as Amiei Curiae on
behalf of Hesl Parties in Interest. '

- TRAYNOR, €. J.—The Department of Public Works seoks

to compel the trigl court to proceed with the condemnation of

three iustead of two parcels of real property owned by the
real parties in interest, Roy and Thelma Roedoni,

The depariment built o freewuy across g farm owned by the
Rodonis. The farm consists of a southern rectangular paveel
and a northern triangalar pamel The northeast corner pof the
former touches the southwest corner of the latter. The free-
way crosses the adjoining corners, taking a tip of each, which
total 65 acred. As r result, the northern parcel of appioxi-

© -+ mntely 54 acres is tandlocked.

In addition to the .85 acres the freeway occupies, the
department secks to condemn’ the remaiping landlocked 54
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acres pursusnt to Streets snd Highways Code section 104.10
Its purpose is to protect the fise by climinating the risk that
excessive severnnes damapges to the lasndlocked pareel might be
awarded for the taking of the cerner that provided access to -
it. The departrent points cut that if it is allowed to conderon
the cniire pareel the Rodenis will receive full value for their
property, the risk of excessive severance damages will be alim-
inated, and uitimately it will be able to reduce the cost of the
Irceway by selling the part of the parcel not needed for
freeway purposcs,

The Rodonis chullengs the exeess condemnaticn on the
ground that taking property for such a purciy economie pur-
pose violates article I, section 14-of the Cslifornie Constitu.
tion? beeause such fuking is not for a ‘*public use.’’ They
eolitend that exeess condemnation must be limited to pareols
that may properly be-deemed remnants with respect to which
the publie intercst in avoiding fragmented owoership eomes
into play. In their view, 54 aeres, even if landlocked snd of -
little vaine, canniot be devmed a romnant of .65 acres, They
ingist that the state pay severance damages for the landiocked
pareel and allow them to retain it, cven though severance
damages woey be equal to its full original market value, They
also assert thai the excess sondemnation is prohibited by sec.
tion 144 of article I of the Californin Constitution® because
it i3 not limited to land lying within 200 feet of the freeway.:

¥4 Whenever & part of 3 paread of lend is to bo ioken for State high-
way porpascs and the remaindor is 0 he left in such shape or eondition
ra 1o ba of liitls value to its owner, or to give rise to claioe or litigutiin
concotning scversace or oibor Jamage, the dopartment mey pequize fhe
whole pareel and mny scll tho remnimiar or may axchange the same Lor
sther property nocded for Stale highway purposes.®?

2Culitornin Constitution article 1, mection 14; *Private propurty llmil
not bo taken or dnmaged for poblia nse withoul just mmponmﬁon ving
lirst boen made t6, or paid iate eourt for, the owner.

3 The Blate, or ray of its eities or counties, may nequms by gift, pur-
ehawp or condemuntion, lands for establivhing, laying out, widening, on-
Inrging, extending, and malnfaining memorid groumds, strects, squares,
parkways ond reservations in and about and along and lﬁudmg $o any or
all of the sume, providing lund so scquired shall be limited to pareels |
Tring wholly or in part within a distance noi te execeed one hundred Afty
feot from the elosest howndary of such puhlic warks or improvements;
provided, that whon parcels which lie only partially within said Limit of
one Lundred fifty foot only sueh portions may bo cequired which do not
exeved two hundred foob from anid closcst boundary, and aftor the ostab-

Hehment, laying out and mp!etim of such improvements, may ccavey

axny such real ealato thos asquired and not neccswiry for surd Improve-

monm, with reserviatinng eonuemm%] o futnre uss and oceupation of such

real estate o on to protect guch ie worka and mpmemann ond thoir
o
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The trial covrt decided in favor of the Rodonis and ordered
the complaint dismissed insofar as it seeks to condemn the
landlocked pareel. It held that to aliow the taking of any land

. not physically necessary for the freeway would be a taking

for other than the publis use and that if section 104.1 were
construed to allow such o taking it would be unconstitutional,
The department then petitioned for a writ of mandate order-

. ing the Merced County Superior Court to proeeed with the
- trinl of the originat complaint or in the alternative for a writ
of prohibition forbidding the court from proceceding in

accordance with its order dismissing the eomplaing in part.
(8es Tide Weler Assoc. Oil Co. v. Superivr Court {1955) 43
Cnl2d 815 [279 P.24 35]; Fwnaencisl Indem. Co, v. Superior
Court {1955) 45 Cal2d 395, 399 [289 P.2d 233); People ex
rel. Dept. Public Works v, Rodoni (1966) 243 Cal.App 24 771
[52 CalRptr. 857})

[1a] We hold that section 104.1 validly authorizes the
trial court to provced with the action te eondemn the 54 aeres.
We also hold, however, that it must refuse to esndemn tha
property if it finds that the taking is not justified to avoid
excessive saveranee or conseguentinl damages. The latter hold-
ing will assure that any exeess taking will he for a public use
and preclude the department from using the power of éxcess

condemnation s a weapon to scoure favorable settlements.

[2] 1t is for the Legislature to determine what shall be
deemed a public use for the purposes of eminent domain, and
its judgment is biuding unless there is no *° *pansibility the
legislation may be for the welfare of the publie.’ " (Lingm |
v. Garevolty (1535) 45 Cal2d 20, 24 {286 P.2d 15], quoting
Iiniversity of Southern Cal. v, Robbins {1934) 1 Cul.App.2d
523, 525526 (37 P.2d 163]; see also Housing Awthorily v.

. Dockwesler (1939) 14 Cal2d 437, 440-450 [94 P.2d 794} ; Loz

v. Hnggin (1886) 69 Cal. 255, 303-304 [4 T, 919, 10 P, 674] ;
County of Loz Angeles v. Anilony (1364) 224 CalApp.2d
103, 106 {36 CalRptir. 308]; Tuoluawme Water Power Co. v,
FPrederick (1910) 13 Cal.App. 498, 503 {110 P. 134].) “*Any
departure from this judicial restraint would resuit in courts
deciding on what is and is not & governmental function and in
their invalidating legisiation on the basis of their view on thes
quention at the moment of decision, & praetice whieh hna

"enviroux and to preservy the view, nppearanso, light, air and weefnincess

of such public worka.
“i'Phe Legislature may, by statute, preseribe procedure.?’-

L . »
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- proved impracticable in other felds. (Umied States ex rel.

TV.A. v. Welch (1946) 327 U.S. 546, 552 [90 L.Ed. 843, 848,
66 8.Gt. 716].)

Beetions 104.1, 104.2, 104.3 and 1046 of the Streets and .

Highways Code set forth the purposes for which the depart-
ment may acquire or condemn property not immediately
necded or property not physically needed for state highway
purposes. In sddition to the excess condemuation anthorized
by section 104.1, the depariment may condemn property for
nonhighway public uses io be exchanged for properiy already
devated fo such nonhighway uses when the department wishes
{0 acquire the latter property for highway use. (§ I64.2)* It
may condemn property adjacent to highways and other public
works to be constructed by it and thereaftor sonvey the adja-
cent property to privats parties subjeet to restrictions
protecting the highway or other public use. (§1043.)% Tt
mity alse acguire property for fuiure neceds and Jease such
property until it is needed, (§ 104.6.)° None of these sections
limity the othery, and each *‘is o distinet and separste author-
ization.”’ (§ 104.7,)

445 Whenever property whieii in devated to or liold for some other pnblis

-~ uwe for which the power of sminent domain pight e exoreined is to he

faken lor State highway purpozes, the dopartment may, with the eonsont
of the person or ageney i ¢harge of anch other puklie uge, eondomn, in
the namo of the peopie of the Btale of California, renl property fo lw

exelanged with moely porson or agency for the renl proporty so to be .

[aken for Btate highway porpoaes, This section does not Minit the anthori.
zation o the department to acquire, othur than by condembation, prop-
erty for such purposcs.®’

B4 The departncnt oy eondmni real property or any intercst therein -

for reservations in anid abont and along and lsading to any Biate high-

way ar other public work or improvemont ronatrocted or {o 1w conntrieted
by the deparbinent and may, after thoe catablishmont, In¥ing ont and eom. -

pletion of el improvement, eonvey oot fsle] any suak ren]l property or
interest thercin thus aecguired and not veconsary for euch improvemcut
with rescrentions soneerning the future wse and ccoupalion of moeh real
property or intevest thecnin, #o 88 to protest such pabile work and im-
provemoent and i cavironn and to presevva the view, appenrance, Light,
nir and usefulneas of such poblie work: providod, that lamd e cemdomned
nnder nuthorily of thin seetion bkl be limited to parcols lving wholly
ar in purt within a disiznco of not to uxcend ons hundred Bfty feot from
the slosest houndary of such public work or improvement; provided that
when pareels which ke omly partially within avek Jmit of one huwdeed

0ty oot sro takon, only such portions may be eondomnsd whiek do not

- gxeecd bwo hundeod foot from said elosest boundary.'?

4+ The nuthority conferred by this eoda to acruire resl property for
state highway purpeses includos authority to aequirs for fature necds,
The departmont is nuthorized to lonse any landeswhich ave held for atate
highwey purposcs nnd are not presently nesded thedefor on svel termy
and eonditiona aa ihe dlrector may dx and to mointain and eare for such
propecty fn order to scenre reat thorefrom. . . " : .
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Bection 104.8 is patterned after section 1414 of artiele I of
the California Constitution and, like that scetion, limits the

. property to be taken for protective purposes to property lying

within 200 feet of the public work, It may be assumed without
deciding that the conatitutionsl provision compelled the statu.

- tory limitation; that the reference o streets in section 14145

ineiudes state highways and that protestive condemnations

- suthorized by section 1414 are also limited by it. [8] Sec-

tion 1414, however, does not limit the power of the Legisla-
turo to authorize exeess condemnation for other than
protective purposes. “ Becanse eminent domain is an inherent
aitribute of sovereignty, consfitutional provisions merely
place fimitations upon its exercise.”” (Pcople ex rel. Depl. of
Public Works v, Chevalier (1950) 52 Cal2d 209, 304 [340

-P.2d 598].)

Section 1415 was adopted in 1928 at a time when the va-
lidity of any excess condemnation was doubiful. It was pot
adepted 1o limit the power of eminent domain but to authorize
condemnations that its spensors belioved would not be per-
mitted under then eurpent rules of eonstitutional law, (1923
Ballot Pamphlet, Argument for Proposed Senate Constitu-

~ tionel Amend. No. 16.) Although it includes limitations on

the condemnations it authorizes and to that extent limits the
state’s inherent power of eminent domain, it in ne way limits
those condemnations that it does not nuthorize. Aceordingly,
since it only autherizes condemnations for protective pur-
poses, it does not restrict condemmnntions for other purposes.
(People ex rel. Dept. of Public Works v. Garden Grove Farms
{1865} 231 Cal.App.2d 646, 668-673 [42 Cal.Bptr, 118]; sen
alse Ntate ex vel. Highwoy Com. v, Curtis {1049) 359 Mo, 402
[222 B.W.2d 64] ; Stele ex rel, Thomson v. Gicssel (1933) 271
Wis, 15, 51-54 [72 NW.2d 577, 595.397] ; Stafe ex rel. Bvjue
v Seyberrk (1960} 9 Wis2d 274 27.)-231 [101 N.W.24 118,
2. 122} ]

{4] In section 104.1 the Legislature has determined that
excesa condemnation is for a publie use whenever remaining
parcels are of little valne or in such a condition as to give rise
to clnims or litigation concerning severanee or other damnges.
Although the statutory language is broad, it may reasonably

“be interpreted to anthorize only those excess condemnations

that are for valid publie uses; namely, condemuation of rem.
nanis (see e.g., Kern Counly High Bchkool Disl. v, MeDonnld

- {1919) 180 Cal, 7, 16 (179 P. 180) ; People v. Thomas (1952)

F -
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308 Cal.App.2d 832, 836 [230 P.2d 014]; In re Opinion of
Justices (1910) 204 Mnss. 616, 619.620 [91 ND 578) ; 2 Wich-
ols, Eminent Domain (3d cd. 1963) § 7.5122 {1], p. 71T} or
condemmitions that avoid a substantial risk of excessive sew.
erance or eonsequential damages, On the record before us, the
taking in the present ease is justified on the latter ground.

Althongh a pareel of 54 landlorked acres is not a physical
remnant, it is a fingneial rennant; itg value as a landlocked
parcel is suei that severanee damages might equal its value.
Remvant takings have long been corisidered proper. ' The rea-
soning behind the *rvemnant theory,’ . . . is thet by limiting
the sequisition to enly saeh parts of the property as are
needed by the partieular improvement, fragments of lots
wounld remain of such shape and sizge as to render them sep.
arntely valucless, with the result thet the eify would be
regiided to pay for the whole, although it toock only a part,
and with the further result that beeauss of the lack of such
vadie, the city would thoreafter be depeived of 'eollpeting
taxes on thesa remnants.” (Anoet, § ALR3d 297, 317
(1066} ; see pleo, 2 Nichols, Eminent Domain (34 ed. 1961
§ 75122 [1] p. T1R,) There is no reason to restrict this theory
to the taking of pareels negligible iu size and to rcfuac to
apply it to parcels negligible in value,

[1bY In the present eese the entive paveel ean pmlmb}v be

concdemued for little move than the cost of taking the part . .

needed for the highwoy and paying damages for the remain-
der, It is sound economy for the state to tnke the entive purecl
to minhndze aliimate costs

Indder these eircumstanees excess condemnation is econgtitu-
tional, "The eont of publie projeets s & relevant elament in
alt of them, and the Government, just as anyone elae, 5 not

- reguired to proceed oblivious to elements of costs, [Gitations.]

And when serions problems are ereated by its public projeets,
the Goversanent is not barred from making a common sense
adjustment in the intevest of sll the public.”” (Undled Slndes
ex vel. T.V. A, v. Welch, snpra, 327 U.B, 546, 554 [90 L.Ed.
843, 549] 5 see also Unfted Slates v, Agee (Gth Cir, 1963 322
P24 1385 Bosfon v, Talbei (1810} 206 Mass. 82, 89 {51 N.E.
1014] ; New Prodicts Corp. v, Siste Highway Comr. (19583
352 Mieh. 73, BG [B8 N.W.24 528] ; Kern County High School
Dist, v. MeDonald, supra, 180 Cal. 7, 18; People v. Thomuas,

_ supra, 108 Cal.App.2d 832, 836.)

[6] We need not denin_:ia in what gpecific casos other than
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these mentioned the staiute authorizes execoss condemnation.
It should be emphasized, however, that the economic benefit to
the state must be clear. The economic benefit of avoiding the -
cost of litigating damages is not sufficient. The statute does
not authorize ¢xcess condemnation anytime the condemnes

- claimg severance or consequential damsges. To allow such

condemnation would nullify the constitutional guaraniee of
just compensation {Cal. Const., art. I, § 14) by permitting the
gtate to threaten excess condemnation, not because it was eco-
nomically scund, but to coeree condemnees into ateepting
whatever value t.he state offered for the property actually
taken or waiving severance gr consequentzal damages o avoid

" an excess taking.?

{6] As so constrned section 104.1 is not an unconstitu-

tiopal delegation of legislative power. Adequate standards -

appear in other provisions of the code. SBection 102 of the
Streets and Highways Code requires the Highway Commis-
sion, before authorizing condemmation by the department of
any real estate for highway purposes, to make a determination
that the *“public interest and necessity require the acquisi-
tion’’ and that ‘‘the real properiy or interest thergin
deseribed in such resolution is necessary For the improve-
ment.'"® Section 103 makes the decision of the commission on
the necessity of the improvement and of the taking of given
propecty conelusive,® Bection 104 provides a nonexclusive list

TNor does acotion 1041 nathorize oxeess eondemuation for recoupnient
purposes, as the fexm is umed in those easen that dlsfaver it. The statute
does wot quthorize the state ta ¢ondemn for the sale purpese of ‘taking .
lands enhanced by the lmprovement in orden to recoup that ineresso in
vaiue or for the sole purposo of developing the area adjaecnt to the im-
provement for & profit. (Seo Anaoh, 6 AL.E.2d 207, 311914.} The de
partment's purpose is to avold the windfull {o the eondemncs and the
subatantint losa to the sinte that resuits when soveranes damages to &
severed pareet are equal to ity value,

BStrosts and Highways Code scotion 102: **In the nams of the prople
of tha Gtate of Califorsnia, the Aepartmont may eondemn for State high
way purposes, under the provisions of the Cods of Clvil Procednre relat-
ing to eminent domain, any real property or intorest therein which it In
suthorized 1o acquire. The dopartment shadl not eommenee any such
proceeding in ewinent domain unles the commission frst adopts & resolu.
tion decinring that pwblie interekt and necessity require the aeguinition,
eonstruction or complotion by the State, neting through the dupnrtmrnt.
of the improvement for whith the real preperty or intorcst thercin ix
renuired and that the resl property or intorest therein Joscribed in such
reaolution is neeossary for the improvement. '’ :

PBtrects and Highways Code seetion 103: '''Thy resolution of tlxe com-
miasion aball ba eonclusive evidenee: {a) Of the ;mbhc ncecaity of such
proposed puhtie :mpmvtment. {1) ’l‘hnt such roal property or interest
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of various purposes for which property is deemed necessary.:

" Only after these other conditions are met does sestion 1041

come into play.

[71 The power of eminent domain way be delegated by
the Legislature to administrative bodies. {(Ilolloway v. Purcell
(19507 35 ©al.2d 220, 231 [217 P.24 665].) Discretion cnnnot
be abaolute, but ““if the delegnating siatute establishes an

" astertainable standard to puide the administrative agents no -

ohjection can properly be made to it.”’ {Wobtom v. Dush
{1953) 41 Cal2d 460, 468 [261 P.2d 256].) In the Holloway
case we held that standards found in Streets and IMMighwaya

_Code section 100.2 poverning the dizeretion of the State High-

way Commission in fixing the location of freeways were guifl-
ciently definite, Section 100.2 suthorizes the commigsion to
approve the location of freeways whenever that lpcation “‘in
itz opinion will best snbserve the publio interest.'’ The stan-
dards found in section 1041 are no less definite, s,nd are
similarly eonstitotional. '

[8] The question remains of the seope of review of the
department’s decision to condemn excess property. Section
103 of the Strects and Highways Code makes the determina-
tion of the Hirhway Commission conclusive on the necessity
of taking partmuhr land. If the lkag is for s publie use and
just compensation is paid, no constitutional rights of the con-
deninee are infringed by making the issuc of necessity
nonjusticiable. ( Peoplo ex rel, Dept, of Public Works v. Cheva-
lier, supra, 52 Cal.2d 299; see also Rindge Co. v. (eunly of -
Los Angeles (1923) 262 U8, 700, 708-71¢ [67 L.Ed. 1186,
1103-1194, 42 8.Ct. 689].)

{9] The issue of whether o taking is for a public use,
however, s jnsticiable, (People ex rel. Dept, of Public Works
v. Chevalipr, supra, 52 Cal2d 299.) The distinetion between
the seope of review of the questions of public use and neeces-
sity was properly recogmized in People ex rel. Dept. of Public

therein is ueecssary thorefor. (o) Thot such proposed pablie improve
mtent ix plunncd or loented in a maxner which will ba most sompatible
with the prestest public good and the least privats injury.?”

1084regts and Highways Code sottion 104; **The depariment may
aequire, either in foe or in any losser wuiate or intorest, a.ny renl proporty
which it eonalders far Binte highway Im'pm propaty
for such purpeacs inelndos, but is not Hmited to, real eonsidered
neccorary for any of the fellowing purposcs: [Herein ers listod such
parposes as rights of way, offiees, parks adjoining the highwey, land-
seaping, drainage, maintonanes, ate.f
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Works v. Lagiss (1963) 223 Cel.App.2d 23, 39 [35 CulRpir.
554} : **The neeessity for the consiraction of a highway at the
place designated and in the manner determined by the Com-
mission, together with the amount of land required therefor,
are matters which were conclusively established by the adop-
tion of the resolation [of nccessity]. The question as te
whether the land was to be devoted to a pnblic use, however,
as distinguished from private purposes or to accompiish somse
purpase whieh s not public in character, becfree a proper
issue for the judicial determinatian of the court.” [1] To .
raigse an issue of improper excess taking, coudemnecs must
show that tire condemuer is guilty of *‘fraud, bad faith, or
_abuse of diserstion in the smse that the eondomner does not
actually intend to use the property as it resclved to axe it
(I'eople oy rel, Pept. of Public Works v, Chovalier, stpra, 52
Cal2d 299, 304), or that the contemplated vse is nof o publie
one {sce also People ox rel. Dept, of Public Works v, Laqgiss,
aupreg, 223 CalApp2d 28, 35.44; Feshiva Porath Emeclh
Acadeny v. Universily of Senthern Col, (1562 208 CalApp.
24 618, 519-620 [25 Cal Rptr. 4223 Oowndy of Sen Maice v,
Bartele {1960) 184 CalApp.2d 222, 430-434 {7 Cal.Bptr.
569]; Peopie ex rel. Dept. of Pudlic Works v, Nahabedion
{1959) 171 Cal. App.2d 302, 306-300 [340P.24 1053]).

[1e] When, % in this ease, the property is not needed for
the physical constroction of the publie improvement, the ques.
tion of public wse turns on a determination of wheilier the-
taking is justificd to avoid excessive severanee or consequen-
tial damenes. Accordingly, if tie court determines that the
excoss condemuation is not so justified, it must find that it is
not for & public use.

Let a writ of mandate issie ovdering the trial eourt to
procecd with: the trind of the case under the oripinal coniplaint
in arcordance with the views expressed herein

MeComb, ., Tobriner, J., Burke, J., and Sullivan, J., eon-

- oeec. gurred.

i

MOSK, J.—1I dissent.

Whenever an illustration of the voracious appetite of
sequisitive government i8 desired, the action of the public
ageney here will perve well ag Bxhibit A,

To state the faets is to decide the case, Needing slightly

. more than a half acve for a public use (65/100 of an acre, to
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be preeise), this governmental department seelis to take 54.03
acres of private propercty which 3t does not oeed and cannvt
use. Jts avowed purpess is fo speculate 6n resale to 8 private
purchaser.

No further discussion should be requived to decide that the.
proposed condemnation is improper. Yet the agency advances
a strange Jatter-day economics theory that taking more costs
less, and eites as authority Streets and Ilighways Gode seetion
1041, If the seetion purperts to grant any such power to the
gtate, it i clearly in conflict with srtiele I, section 14, of the
California Constitution, which provides that *‘Private prep-
erty shall not be taken or ummagcd for public nse without just
compensation having first been made to, or paid into court
for, the ewner, , , .7’ {Italics added.) Cle&rl;}r no publie use
i mvolved i the taicing: of the 54 aercs, for the land is
nﬂmlttedly more than 83 times in excess ¢f that a.ctmﬂly
required for highway purposes,

Section 1041, upon which the state relies, pmv;dw that
““Wherever a part of o paréel of land is to be taken for state
highway purposes and the remainder is to be left in such
shape or condition as to be of Little value to its owner, or to
give rise to claims or litigation concerning seyerance or other
damage, the departinent may aequire the whole parcel and
may scii the romainder or may exchange the same for other
propecty needed for stale lagliway purposes, ™

A statute must be miven a reasoaable intecpretation, {Peo-
ple v, Muraia (19607 55 Cal.2d 1,7 [9 Cal.Rptr. 601, 357 P2d
833], and cases cited.) It scoms clear that when the Liegislas
ture adopted the foregeing seetion referring to *'the
remainder'” after a taking, it contemplated situations in
which an insignificant remnant might remain. As a leading
authority oxplaing, it is “‘not an wnecmmon provision in the
statutes relating to the laying out and widening of highways
in foree in the cities in which such conditipns exist that, when
part of & parcel of lnnd iz taken and the remainder is loft in
sueh condition or in sueh & shape as 1o be of Hitle value to its
owner, the city may take the whele and use or 5011 what it
does not need for the highway, it being felt that it will be less
expensive in the end for the city to take and pay for the
whola of such lots and cither to devote the remnants to muni-
cipal purposes, or, by consolidating contiguous remnents, seli |
them for & fair priee, than to engage in protractad litigation
over the question of damages to the remaining land with each
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owner. Tf the owner consents or if the statute provides merely
that he may surrender the whole tract if he chooses, no consti-
tutional ghjections can srise, for such a proceeding doubtless
tends to save the public money; but, if the owner insists upon
keeping what is left of his Jand, grave conshitufional difficul-
#ies would be eneountered if it was attempied to compel him

" to part with it. Construing such a statate sa Iimited in #fs

aepplicaiton {6 Irifitmg and almost negligible remnants wlieh
would be nnsuilable for private wse after the part retually -
needed for public use haid been appropriated, it would prob-
ably be sustained in some jurisdietions at least as authorizing
a taking for & purpuse reasonably incidental to the laying out
of public ways. However, if the proposed taking savored at all
of a municipal land speeunlation, no court would hesitate to
hold it wneonstitational.”” (Italics added; footnotes omitted.)
(2 Nichols on Eminent Domain {3d ed. 1963) § 7.5122(1), pp.
718-71%.) ' _

Such a "‘trifling and almost negligible remnant’ could
result, for example, from o taking of 54 acres Jeaving on
irregulay hali-sere “residue; but to reverse that ratip, and
deem 54 acres to be the remainder of a half acre, is troly a

" eane of the tail wagging the dog.

The majority coneede that the pareel of 54 acres here is not
a physieal renmmant. That sliould end the lawsuait. But then
they advance a novel thenry, neither urged by the parties nor
sapparted by astherily, that “remnant’ refers not enly to
geography but also to value. '

If so, an inevitable query follows: “*valne to whom?' Sce-

 tion 104.1 makes it erystal elear that the criterion is aot valpe

to the state, as the majority erroncously asswic; to justify
taking, the remainder must be *‘of Iitthe value fo it sumer.”’
By his resistuance the owner here demonstrates that to him
theve is more than ‘‘litils value’ in the 54 aeres. Fven if the
owner did not so ¢ontend, however, the court may take judi-

" cial notice that in the context of California’s current

population explosion, no Hd-aere pareel in the state is withont
aseendant value. In the case at beneh the purported “little
value®’ of the 54 neres is attribated to the resmitant Innd.
locked condition of the property. Without deeiding whether
any property need remain totally inaccessible, property in a
landlotked eondition may readily become marketably velanble
merely by aequisition of an easement for access, or by annexa-
tion of or to adjasent property.

The sccond clause of section 104.1 suggests that the oxcess

5



N

—

TN

)

S

¥eb.1968] Peoerz mx sow. Deer. Pus. Wks. v, . . 219
: Svpxmion Counr _

taking must provide n beuefit to the state. Without pursaing
the dubious constitutional aspect of that overly broad provi-
eion, in this instance its application is fallacions: so long as
Just compensation for the tuking must be paid, by condemn-
ing aver 83 times more property than it neceds, & fortiori the
state is paying more than it must necessarily pay.

The theory of the apency is that by taking the lanéd not
required for public use, assortedly of little value, it will
recoup by resale! But thers is no repeal of the basic laws of
the marketplace when the state becomes a vendor. 1f the land
is truly of liitle value, the slate will obtain little return by
way of sale. Thua, there I8 no signifieant benefit to the state,
as required by the stetute, in depriving the owner of his prop-
erty. _ '
Nevertheless, the majority insist that ‘The entire parcel
can prebably be condemned for little more than the cost of
taking the part needed for the highway and paying damages
for the remainder. It 8 sound economy for the state to take
the entire parcel to minimize ultimate costs,” and again
later, the majority stress **that the economic benefit to the
atatc must be clenr.’’ While ag indieated above, I doubt there
is clear economic benefit 1o the state from this excessive tak-
ing, fundamentally I find the concapt of ecenomy, rather than
public nse or public purpose,® 10 be a unique and Ansapport-
able rationnlization to justify the seimure of an individual's
private property.® The state relies heavily on Unifed States ex

tThe recoupment theery bas Deen roumdly eondasned in Nichols (2
Nickols on Emineni Domain (3d od. i8€3) § 7.5122(3), p. 7203: “'al.
though manetioned in eonniries in whieh the power of tho logislofure is
pob roatricled by o written comstitution,’’ recoupment, whick ¥ involves
the tnking of the property of ons porson and the sale of it to another for
his owa private tse, '’ has not beon approved in Ameriean jurisdictions,
{Bec also In re Opindon of Jurtices [1D10) 204 Mnax, 607 {61 N.E, 405,
27 LB A. N8, 453]; Aluwood v. IWéllaey, County Nav. IHsi. (Tex. Civ.
App, 1054) 271 3.W.2d 187, 141)

2As indieated in Nedevolopmend Agemey v. Heyea {1854} 122 Cal,
App.2d 777, 788 [265 P.2d 105], 't the more madern eourta kuve enlarged
tho traditional definition of public use to imclude “pablic purpose.’ !
Thus slum clearanes was decmed o pulldie putposs, evon though aftor the
taking nand demolition of the slums, redevalopmont was te bo undertaken
by private industry,’? '

Ma Cimoinnali v. Fesler (Gth Cir. 1920) 38 F.24 248, 245, sn Obio
siatute suthorizing oxecess eondemnetion was ariticized: "I it means.
¢« that the proporty may be takem for the purpese of selling it nt a
profit and paying for iho improvement, it is clenyly invelid, . . . [Il%
viclates the dus provess eluuss of the Constitution.”’ {Afd ic 281 U.B.
438, with the United States Suprema Court refraining from an spinion
oh any subject other than complisnce with the shhtas
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rel T.V.A. v, Welch (1045) 327 U.S. 546 [90 L.Ed. 843, 66
S.Ct. 7T15] In which 6,000 seres beyvond that necded for dam
purposes were taken, and the court there referred to “ o com-

- mon sense adjustment.”’ Factoally, however, the case offers

no guidanee to us, for the cxeess land was not resold but was
adapted to public reercitional purposes, authority for which
was specifically provided in the T.V.A, act.

What constitutes a public use is basically & question of fact,
In Linggi v, Garovetds (1955) 45 Cal.2d 20, 24 [286 P.2d 15],
this court approvad the rule; “whether, in any individual’
ense, the use 18 8 public use must be determined by the judi.
ciary from the facts and circumstanees of that ease,’” Here
the trinl court, after hearing evidence and reviewing the facts,
found that the preposed acquisition was net related io any
public ule and was thercfore constitutionally impermissible.
The state does mot complain of an abuse of diserction, or,
indeed, of errvnecus conclusions by the trial court; it merely
maintains that no eourt has the power to review its relianes
on section 104.1. To the contrary, however, ihis court held in
People v, Chevalier (1959) 52 Cal.2d 209, 304 [340 P.2d 598],
that the issue of public use & justiciable in eminent domain .
proceedings, : ‘

Beetion 104.1, as interpreted by the state, would lack any
definitive standards and thus elearly do vinlenee to the sonsti-
tutional reguirement of due proeess, The trial court noted in
its memorandom opinion that the state’s right-of-way agent,
as a witness, gave as his opinion ander the provisions of sec-
tion 104.1 *“the state would hove a right to take as much a3
one thousand acres of private property, even though it was
not for & publie use.” If a thousand aeres, why not 6,000
acres as in Welch, or 10,000 or 106,600 aeres? If there is cny
limitation whatever on the amount of land the state may take,
without intent to devote it to a public use, neither section
104.1 nor the majority opinign suggests the boundaries. Gov-
ernment’s cavalier treatment of private preperty rights,

"~ abjectly approved by the majority; evokes apprehonsion that

Big Brother may have taken over 1§ years before 1584,

Amici curine have complained that the power of the .
Department of Public Works to condemn any excess property
without limitation becomes a potent weapon to be used against
prospective condemneoss who refuse to sell at the price offered
by the department. Right-of-way agents, it is indieated,
demand acquiescence in sale of the desired part of the land at

b
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tha proffered price with a tliveat of a4 punitive taking of all
the owner’s pruperty, This conld be disregarded as 5 fanciful
foar were it not for tha state agoney’s petition for writ of
mandate, which candidly admiis that denial of the right of
exeess eondemnation *‘will ‘also have important and substan-
tinl side offcets npen the heretofore suecessful poliey of
petitioner in negotiating the seitlomnent of land neguisitions,
We cannot be oblivious 1o the “tremendous power in govern-
ment’” and the need for “a growing sensitivity to the
protection of the individual in his relation with govern-
ment,”” a8 Justice Tobriner has written, {Tobriner, Indi-
vidual Rights in an Industrialized Society {19683 54 A, 13 A J
21,22

The majority finally proposs this doetrine: ‘' the guestien of
publie use turns on a determination of whether the taking is
Jjustified to avoid cxcessive severance or eonsequential dam-
ages.”” This concept is completely wrong. Tt irbores the key
word ; use.

Condemnation 38 not o neecssary sntidote for exeessive
dawmages, since the law has always been clear that AXELSSIVE
dmages are indefensible in any ease and under- sl cireumn-
sinnees, and a ready remedy by trial and appeliate courts is
zn-aimb!c. [Code Civ. Proc., §657, zubds. & and 6; Noper v.
MeComber (19383 12 Cal.2d 175, 182 {82 .24 §41) [new trinl

Cpranted] ) Barrety v, Southern Pec. Co. (1929 207 Cal. 154,

168 [277 P. 481] [reversal on appeal}; Meede v. Oakiond
High School Dist. {1931) 212 Cal. 419, 425 [208 P. 037}
[reduction on appeal] ; 2 Within, Summary of Cal. Law (Tth
ed. 1960) Torts, 9443, pp. 1616-1637.) Indeed, thet the trial
Judge was well aware of his responsibility is indicated by his
written memorandum, noting that if exeessive severance dam-
ages were awarded, the court would *“be remiss in its duty if
it did not reduce whatever smount was excessive.”’ Quee the
word *‘excesvive” is eliminated from the majority's rule, we
eome to the nab of the problem: the atate agency proposes no
use of the properiy whatever, but merely sceks to avoid pay-
ing any severance or consequentml damages even though the
law recognizes such damages as being assessable in appro
printe enses., {Code Civ. Proe., §1248, suba. 2; 3 Witkin, |
Summary Cal Law (Tth ed. 196&} Constitational Law, §23u
P. 2048.) -
T would substitute for the majority’s rule the following:

the question of public use or purposs turns on a factual defer-
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minafion of what the pitblic agency proposes to do with the
property aftcr acguisition.
Empisying that test, the trial court found as a fact that the

. property was not being talken for s public nse. Sinee land

speculation is elearly not o pnblic wse, the trial court was
eorrect. I would therefore affirm the order, : -

Peters, J., concurred.



Ménorandum 70-53 EXHIBIT II

EXCESS CONDEMNATION
IN CALIFORNIA: |
PROPOSALS FOR STATUTORY AND

CONSTITUTIONAL CHANGE

MICRARL Jous MATHESON?

Condemnors often find it necessary or wseful, in taking land for public
projects, to condemn property for purposes other than physical occu-
pation by the proposed improvement. For example, a highway author-
ity may wish to take land adjoining the right of way for resale to private
interests on condition that no use be made of the property which will
interfere with the safety, utility or beauty of the highway.® Or, where
mlyapomanotaparoelnsnudedforthamghway. the condemmior
may want to take the entire parcel to avoid leaving remnants of such
size, shape, or condition as to be essentially useless for private purposes,
or to avoid the payment of severance damages.* Finally, the highway
authority may simply wish to condemn adjacent property for resdle at a
profit to reducs the cost of the highway project to the public.?

The powers of various public authorities in California to engags m'
such “excess condemnation™ have acoumulated over the years in piece-

* Member, Statz Bur of Californis; AK. 1955, Stenford Univenlty; L1.B, 1968,
Stanford Urciversity.

This srticle was prepared by the suihor for the Qalifornia Lav Reovision Corn-
mimion and is published here with the Commission’s sonsent. The article was pre-
pared to provide the Commission with bickground information to sssit the Com-
mission in itz study of condemuativn Jew and procednre, However, the opivlons,
concinsions, and recommendations contained in the article are sntirely those of the
suthor and do not nsceswurily représent or reflect the opinions, conclusions, or recom-
mendations of the Californis Law Revigion Commission,

1 Ser. g, Cal. 815 & HWways Cooe § 1043 {Wed 1958).

2 See, ep.. CaAL. STa & Hwavs Coos £ 104.1 (West 3836). Ses cho statoten
of other states cited in Petitioner’s Priition for Hearizg, Appendix €, People ex rel.
Diopartment of Public Works v. Superior Court, 68 Cel. 24 208, 436 P24 142, 65 Cal.
Rptr. 342 (1968),

$ Se2, ey, City of Cinciooati v, Vester, 33 F2d 242 (6th Cir. 1923), of/'d on
other grouadrs, 281 VL5, 432 (1930) (ths Jower <ourt deciared such » parpose invalid
and the Supreme Court ducked the lsse}
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meal fashion. The area lacks overail uniformity and includes some
powers that may be inconsistent with the holdings of the California
courts on constitutional questions, While the problem of excess con-
demnpation has received extensive theoretical treatment by a number of
commentators,® specific proposals are needed-to make the statutes and
constitutional provisions governing excess condempation more uniform
and rational. This Article cutlines & variety of measures des;lgned 1o
accomplish this purpose.

I,  GBNERAL LYMITATIGNS ON EXCESS CONDEMNATION

A, The Scope of Excess Condermation

It is not £asy to define with precision what the Caljifornia courts include
within the term “excess condemnation.” The term has miost often been
wsed by commentators ta refer generally to the taking of property got

“physically necessary” for a public improvement.” However, California

courts are prohibited by siatute from inquiring into the necessity of the
manner or extent of improvements undertaken by most of the major
public authorities with eminent domain powers.® In People ex rel. De-
pariment of Public Works v. Lagiss," for example, the Court of Appeal
refused to consider an awner’s contention that one of these condemnors
had teken more land than was actually necessary for the construction of
a state highway, holding that this question of necessity was “not jus-
ticiable”™ for any purpose and that the only permissible inquiry was
“whether such. property was acquired by the condemnor with the intent

¢ Koz, v.g, B Cosmnian, Excesy ConpEMMATION {1917); 2 P. Nichors, EMINONT
Douane § 75122 (3d e&d. 1954) [hareinnfter cited as Nicworsl; Capron, Excess
Condemnaiion in California—A Fiurther Expansion of the Right fo Take, 20 HasTiNGs
L.J. 571 {1969); Comment. Excess Condemnation, 18 Canr, L. Rev, 284 (1936).

§ See, g, Comment, Eminent Domain; Excess Condemaaiion, 43 N.Y.ILL, Rev.
795 (1988); Note, An Expanded Use of Excess Condemnation, 21 U, Pite. L. Rav. 60,
61 (1955},

"8 See, #g, CaL. Civ, Puo. Cope § I241(2) (West Supp. 1968} (imvigation,
sanitary, water, transit, school, snd public wtility districts, but only where the taking
#s within the teeritorial limits of such district); CaL. Eouc. Cooe 4 23152 (West 1960)
(University of California); Cat. Govir. Conz § 15855 (West 1963) (State Public
Works Board); Cat. HEatTH & Sarety Coon § 34878 (West 1955} (Limited Dividend
Housing Corp.}; Car. Pus. Res. Cope § 6808 {West 1956} (State Lands Commissicn);
Cat. St & Hways Copy § 103 (Went 1956) (Depariment of Public Works); id. &t
§ 30404 (West 1956) (Toll Bridge Avthorityy: Car, Warter Cobr § 251 (West Supp.
1968) {Department of Water Resoucces), id. st § 8595 (West 1956) (State Govern-
ment snd Reclamation Board).

T 223 Cal. App. 2d 23, 35 Cal. Rptr, 554 [1963),
¥ Jd. at 41, 35 Chl Rptr. st 363,
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of not putting it to a public use.™®
It would appear, therefere, that. the term “excess condemnation” is

geacrally used by California cowrts to refer only to the taking of land

which the condemnor intends to use for purposes other than physical
occupation by the improvement.™ In this semse, excess condem-
nation does not include takings for future public use™ or the resale of
property originally taken for the physical use of the improvement but
Iater found to be unnecessary for that purpese.*®

At least one California commentaior has defined excess condem-

nation in a more limited and precise sense to refer only % the taking-of -

property for the purpose of resale 1o private persons, with or without

restrictions as to its subseguent use.!* ‘This distinction has analytical

merit since it sets out an objective and relatively precise means of
identifying the cases of greatest public comcern, where the condemnor

s most tempted to take lurge unneeded parcels pasely for speculative
‘purposes. Nonetheless, for the sake of convenience, this Article uses

the term in the more general aed descriptive sense mployed by the
California courts.

Courts and commentators have generally recognized three types of
excess condemnation authority, depending upon the sitvation of the

land and the purpose of the condemnor: (i) protective, {2} remnant,:

and (3) recoupment. In protective condemnatios, the condemnor acts
to protect the utility, safety, and beauty of an improvement by taking
adjacent land, often for vesale io private persons onm condition that
future owners refrain from injurious uses of the property.!* In remnant
condemnation, the condempor needs only a portion of & parcel for an
iraprovement, but takes the entire parcel to avoid leaving 2 useless

_remnant or the payment of severapce damages.’® In recovpment con-

8 14, at 41, 35 Cal. Rpir. at 565-06. See alee Peopls ex rel. Department of
Pub. Works v. Chevalfer, 52 Cal 2d 299, 307, 340 P.2d 598, &03 {1959 Reid v.
Sinte, 193 Cal. App. 2d 795, 805, 14 Cal. Rpir. 597, 601 (1961).

30 See, £z, Flood Conwol & Water Conservation Dist. v, Hoghes, 201 Cal. App.

- 3d 197, 214-15, 20 Cel. Rptr. 252, 26263 (1962). Cf 2 Newors at § 7.22342)
4

{discussing taking for future nceds;. .

1t Car. S7a. & H'ways Cooe § 104.6 {West 1956) (authorizing taking for foture
public we},

18 Sep, 2.2, 2 Nicoas at $ 7224

1% Comunent, supra note 4, at 285, See also B, Cusiian, supra note 4, at 2,

14 2 Nicwows st § 7512202 Capron, supre note 4, st 3RE-31; Note, supra

nole § at 62-64.,
16 2 Micnors at ¢ 7.5822011; Capron, suprs uote 4, at S82EE; Nole, supra note

5, a8 62
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demnation, the condemnor takes land benefited by the proposed im-
provement o recoup the value of such benefits through resale to private
persons.'*

Legislation authorizing the first two types of excess condemnation is
common in this country, bui independent recoupment condemnation
powers are seidom authorized by statute or pepmitted by the courts.)
California follows this general trend, zuthorizing various condemnors
to exercise cextain types of protective™ and remnant® condempation
but not independent recoupment.”® These California provisions will
be spalyzed in detail after a brief consideration of the gemeral limi-
tations on the exercise of excess condemnation power.

B. Authority for Excess Condemnation

The power of eminent domain is penerally said to be inherent in the
sovereignty of the states, and no exprese authorization in the federal or
state constitution is necessary to empower a state legisiature to invest
state agencies with such powers of condemnation ss it sees fit.® Agp-

cordingly, language in the California constitution authorizing one type

of excess condemnation does not prohibit or restrict the exercise of any
other type by public condemnors.™

It has often been siated that proper statutory authorization is neces-
sary for the exercise of eminent domain powers by public authorities,
and that substantive due process is violated by public takings in the
absence of such authority.?® i is noet clear whether condemnors with
general eminent domain powers may engage in excess takings for pub-
lic purposes without specific statutory anthority, but in practice, con-
demmoss with any substantial need for excess condemnation authority

i85 2 McxoLs ot § 7.51220131; Capron, sepra note 4, at 59§95,

317 The Iaws and docisions of other states are summarized a Aano, § ALR.
34 297 {1966) and 2 Nicuos st § 753122,

I8 Sep text accompenying notes 41-85 infrs,

1 See text accompanying notes 52-57 infra.

10 -Se¢ fext sccompanying notes (0609 infra.

" Albert Hassca Lumber Co. Ltd, v, United States, 261 U8, 581, 587 (1923)
{conditionsd only by just compentation clause of (he fifth amendment); People ex rel,

ot of Poblic Works v, Chevalisr, 52 Cal, 2d 299, 304, 340 P.2d 598, 601

{i959) (limited by “public use” and “just compensation™); Eden Memorial Park Ass'n
v. Soperior Court, 18% Cal. App. 2d 421, 425, 11 Cal. Rptr. 159, 192 (1981,

22 People ex szl Department of Public Works v. Chevalier, $2 Cal. 24 299, MM,
340 P.24 598, 601 (1959); Peoply ex rel. Dopariment of Public Warks v, Garden Grove
Farms, 231 Ok App. 24 666, §71-72, 42 Cel. Rptr. 118, 12432 (1965).

35 Yae 2.8, Feoplo v. Superior Court, 10 Cal. 2d 288, 295-96, 73 P.2d 1221, 1225
{1937); 1 Macmors at £ 4.9,
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are governed and limited by statute.®  Furthermore, where the validity
of an excess taking js chalienged, the condemnor’s position is much

_ stronger where the legislature has expbceitly declared that the excess

taking is for a legitimate public purpnse® In such cases, the courts
are usually reluctant to dispute the legislature’s findinge, and ordinarily
confine themselves to determining wisether the particular project of the
condemnor serves the purpose which the lemslature intended. Tt is
prudent, therefore, to make separate siaotory prevision in all cases for
the excess condemnation authority of agencies with cminent domain
power.

C. The “Public Use"” Requirement

Both the federal® and the. California® constitutions implicitly restict
the power of eminent domain to the taking or damaging of property for
a “public use.” Early decisions interprating such provisions took -a

highly restrictive view of the eminent domain powet, aund held that no -
- taking could be for a public use unless the property condemaed was

ctually to be used by some significant portion of the public.® How-
ever, as the need for governmental involvement in private activities
began to expand, many courts began to accept as “public” any use which
substantially contributed tc the general utility and facilitated the achieve-
ment of public purposes, even though private interests might incidentally
benefit from the process.”

In California, whete public construction and development has been
of particular importance in the exploitation of natural resources and the
growth of urban centers, the courts have adhered to this broader view,®

¥ See text acoosnpanying notes 41-43, 52-57, 106-09 ixfro.

38 Ser People ex rel Dreparimsnat of Poblic Works v. Superdor Court, 88 Cal. 24
206, 210, 435 P.2d 342, 145, 65 Col. Rpty, 342, 145 (1968):

It & for the Lagisiasture to determine whet shall be deemed s public use for

the purposes of eminent domein, and ifs jucgment is binding unleas there i

no “possibility the tegistation may bs for (he welfare of the spubhc."
Linggl v. Garovotti, 45 Cal, 24 20, 24, 286 P2d 15, 1§ (1535) quoting University of
5o, Calif, v. Robbing, § Cal. App. 2d 523, 525-26, 37 P.2d 163 {1934}, cerr. denled,
295 1.5, 738 (193%).

M (S Covsr. amend, V., § 7{a) bas been held epplicable to the sintes via
the fourtecnih amendmenl. See, 2.5, Chicago, B. & Q. RR. v Chicsgo, 156 1.8, 126
{1897); City of Cincionmil v, Yestor, 33 F24 242 (6th Cir, 1529, off'd, 281 U3, 439
{1530).

27 Cai. Coust. art. 1, # 14 {expiicit *poublic use” reqnirement).

1% Sep r.p., 2 Nicaons st § 7.2{1]; Comment, supra note 4, af 287,

W Ser, £g., 2 Wicnois at $ 7.2[121; Annot, 5§ ALR.3E 257 {1966},

80 Sep 2., Baner v, County of Venlura, 45 Cal. 2d 276, 284, 289 P2d 1, 6
(1955 Water Dist. v. Benmnett, 156 Cal. App. 3d 745, 743, 220 P.2d 336, 538 (1958);
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and have come to include as a “public use” any utilization of the prop-
erty “that concerns the whel: comrounity or promotes the general in-
terest in its relation to any legitimate object of government.”™  There-
fore, California condemnors may take properly to facilitate its use by
private persons in a mamner more sonducive to the general welfare, so
long as private gaia is only incidental to th® main public purpose, and
the public is protected by controls or restrictions on private use.® For
example, land may be faken to provide services to the public even
though private interests are fo use the land and benefit thereby.®  Fur-
thermore, the condemnor may realize income from unrelated private
uses where they are consistent with the intended public use or where the
land is not immediately 10 be used by the public,®

Some courts have gone even further in broadening the scope of per-
missible takings where the condemnation of a particular piece of prop-
erty is “incidental to” and “necessary for” the completion of an im-
provement, and where the condemnor has no reasonable alternative
means of achieving its legitimate purposes, even though the property
itself is not literally to be “used” for any but private benefit.  This doc-
trine has frequently been employed in “substitute condemnation” cases
—where property is taken for transfer as compensation to other Jand-
owners whose property is needed for the condemnor's improvement,®
Although Califorpia courts have not yet dealt with the validity of such
sobstitute-condemonation statutes,® the Court of Appeal implicitly ap-
proved this rationsle in Redevelopment Agency v. Hayes, holding
valid the taking of property in an urban renewal project for clearance
and return. to private owners, subject to restrictions protecting the pub-
lic. ‘There, the court appeared to accept the proposition that the bene-
fictal eifect of the taking rather than the actual use of the property afier

Redevelopment Agensy v. Hoyer, 122 Cal. App. 24 777, 803, 256 F.24 105, 122,
cert. denied, 348 U.S, £97 (1954}, _ )

N Peostuck v, City of Foirfaz, 217 Cal App. 22 345, 358, 28 Cal. Rpir, 557, 365
{1963).

37 See, eg., Los Aangeles v, Anthony, T84 Cal App. 24 103, 36 Cal. Rpir. 308,
vert, dendad, 37¢ 115, 963 {1964); Redevelopmant Apency v. Hayes, 122 Cal. App. 24
T77, 226 .24 (05, cert. denied, 348 U 5, 887 {1934).

1 See, ep., Los Angeles v. Anthony, 224 Cxi. App. 2d 162, 36 Cal. Eptr, 308,
cert. denied, 376 U5 563 (1964),

84 See, eg., People ex rel Department of Public Works v. Mahebedian, 171
Cal. App. 2d 302, 307-09, 340 P.3d I053, 1055-57 {1959},

¥ Ser Comment, Sxbstituze Condemnaiion, 54 Cavre. I, Rev, 10687 (1966),

3 K oat 1113,

BT 122 Cal. App, 24 777, 226 P24 145, cerr. denied, 343 1.5, 897 (1954).

S
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the faking might justify condemnstion.™ It would seem, therefore,
that the public-use requirement will be held satisfied in California where
a tzking is itself substantially necessary for the accomplishment of the
public objectives served by a project, given a iack of reasonable alter-
natives aveilable 1o the condemmor. ™

B

In excess condemmation, the condomaor ofien intends that private
persons will use the property after 1t i taken and is aware that these
persons pormally will bepefit from that ase.  As in the case of other
takings, however, this does not by itself render the condomnor’s actions
invalid. Rather, in accordance with the present thinking of California

~eouits on the genersi problem of public use, it would seem that excess

condemnation is valid where te public will derive such & bepefit from
the contempiated private use, or from the tsking itseli, that any private
benefit can be regarded as “ioorely incidenral.™®

With this general background, the three individual types of excess
condemnstion can now be examined and the possible changes in the .

California law governing each type can be discussed.

1. ProYecTivE CONDEMNATION

Governmental agencies wishing to protect the safety, utility and beauty
of their improveraents from deleterions conditions and uses of surround-
ing property ofien take lhe adjoining land, sometimes to develop it or
to correct any harmful conditions, and resell it to private persons on
condition that future owners refrain from injurious uses.  Several con-

% id at T5¢ Bee 2iso the prhan mwnewsl decisious of orber jorisdictions nofed
In Note, supra pote 3, at 64 nd.

¥ One imporfant practical differsnce belween this rationals and previous the-
ories of public use should be streseed.  In Califsrais, the condemnation resolutions
of most of the major condemnors are vonclosive on the issee of the “nocessity” for the
taking proposed, Se¢ note § supra.  Therefors, opes the courls bave dotermined
that such a imking iz for a public wae, they are precludad frem further ingeiry into
the necessity for the improvement. the extent of the taling, ot (he manner of its de-
sipn and construction.  However, to the extoni that this cxpapded heery of public
use depends upon soms sveluation of the relative necessity of the taking as & mekns
of accomplishing the condesnor's objectives, thers may be groater scope Tor judicial
seantiny into the propricty of the condermnor’s degision 10 take,

0 One commentator in another jursdiction has proposed the following similse
sest for the validity of exgess takings:

{TIho test it that ihe excesy condemnation should ba part of & single, Insep-

arable plon for the pccomplishment of a public purpose. The excess property

must he taken at the some time 85 the Jand physically necgssary for the pablic

improvernent, the excess properly wmust be thal which s spedially affecied by

the improvement, and the taking of the oxcess praperty must benefit the

public in some specific and definable way . . .,
Node, supre note 5, at 70 emphasit in original),
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stitutional and statutory provisions authorize California condemuors to
engage in excess copdemnation of this type.  Some set no limit on the
amount of property that the condemnor may take. Tvypical of this
variety ars provisions for condemnation to protest the scenic value of
ceriain highways*® and the safety of atrcraft entering or leaving air-
ports.® Others restrict takings to land within a cerlain distance of the
improvement. Section 14% of Article ¥ of the Califoraia Constitution
imposes a 20(0-foot mit on protective condemnation for memarial
grounds, streels, squares, and parkways.® This limitation i followed
in statutes implementing Section 14%.*% Similarly, profeciive condem-
nation for slate dains and water fuciiitier is limited to Jauds within 600
feet.“

it seems fairly clear thai excess wiings for the primary purpose of
protecting the safety, utility or beauty of a public improvement would
be tieated as being for a “public use” by the California courts.  Such
takings have uniformiy been upheld where consistent with any specific.
constitutiona! or statutory limitations.® The reason for this uniform
acceptance is apparent: the public derives a clear and immediate bene-
fit from the use of the land by the condemnor itself or by private persons

in accordance with the restrictions imposed by the copdemnor.

Section 14% of Article I of the California Constitution, the socurce of
most of the statutory Hmitations on the amount of excess Jand that may
be taken for protective purpnses, was adopted in 1928, apparently in the
belict that no excess condemmnation powers could be granted without
specific constitutional authority.*” That view has since been expressly
rejected by the California courts on several cccasions.®  There is, there-
fore, no aeed for constitutional authorizations like Section 14% swhich

i1 Car. Gov'r, Coni §§ 7000-01 {West 1361},

48 Car. Civ, Pro. Cape 1 12394 {West 1955,

48 Part of sach parcel saken mast be within 150 fest of the improvement end al
of the land taken tnusi he within 200 fest of i Car. Cowgr, art. T § 1434,

44 Sep Car. Govr. Coop 5 190-96 {'West 1955); CaL. S8 & H'wiys Copg
£ 1043 (Wast 1956).

45 Car. Wares Cooe § 255 {West Supp. 1968).

48 Seer, 2p., Peuple ex rel. Department of Public Works v, Eagisa, 223 Cal. App.
24 23, 35 Cat. Rpir. 354 (1963); Tlood Control and Water Conservation Disf, v,
Hughes, 201 Cal. App. 24 197, 20 Cal. Rpis, 252 (19623

47 People ex rel. Departmeni of Public Works v, Superior Court, 63 Cal. 24 206,
217, 436 P.2d 342, 346, 65 Cab, Rptr. 342, 345 (1958} {siting 1928 Barror PaMruLer,
ARDUMENT FOR PROPOSED SENATE CONST'L AMEND, No. 18),

€8 See, 5., People ex rell Depariment of Pub. Works v, Chevalier, 52 Cai, 24
239, 304, 340 PId 598 &0F (1959); People ex rel Department of Pub. Works v,
Garden Grove Farms, 231 Cal Apn. 24 666, 67)-72, 42 Cal, Rptr. 118, 122 (§965)
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impose excessive rigidity on the Legislalure in its ordering of the powers
of copdemnors. Accordingly, Sceton 14% cap and shou'd be re-
pealed.

Furthermore, presen: statutory anthorizations for protective condemn.
nation should be replaced by 2 single uniform provision explicitly grant-
ing each agency with eminent domain powers the authority to ke jand
to protect the agency’s improvements and their envirops and to preserve
their view, appearance, light, air, and usefulness, Where the condemnor
intennds to retain the excess land, the fipancial burden of condemning
and paying for large stretches of land without expeciation of resale
should sufficiently restrict ambiticus condemmors.

However, there may be g real necd o restrict the discretion of the

major condemaors, whose resolutions of condeinnation are conclusive
on the issue of pecessity, in the protective taking of excess land for the

. purpose of resale. In many cases, for exampie, such condemnors may

be tempted to take large amounts of land in the neighborhood of
highways for scenic protection, or in the general vicinity of water and
fiood controi projects for physical protection, where thece is in fact little
need for extensive condemnation, where public purposes might readily
be served by less drastic measures,’® and where the condemnor’s pri-
mary interest in taking the land may be to enrich the public treasury by
resale at a profit. Absent further statutory restrictions, the courts
would probably be unable to exercise any effective control over such
protective excess tzkings.®

Nevertheless, absolute limitations on the amount of land that a con-
demnor may take are vnpecessarily arbitrary and restrictive. There
may be many instances, for example, in which a highway or flood con-
trol authority would legitimately need to protect its projects from uses
and conditions cn land lying beyond any reasonzble umiform distance
limitation, and yet find uneconomical the taking and retention of all
such property. In such casss, the condemnor should be able to condemn
the land for resale, subject {0 gppropriate pratective conditions.

In place of fixed distance limitations, therciore, it would be prefer-
able to allow judicial inquiry into the necessity for all protective takings
for the purpose of resale.® This would enable fundowners to place in

4% See R. CUSHMAM, supra note 4, 2t 37-96, _

50 See People ex rel. Depariment of Public Works v. Lagiss, 223 Cal App. 24 22,
35 Cal. Rptr. 554 (1963)

81 'The condemnor would, of course, nod be required to demonveais the ab. |
solute necessily of the proposed peotective taking & the comstritlion and operstion
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issue the need for excess protective condemnpation in the manner and
extent proposed, and the adequacy of less drastic and costly alternative
means. of accomplishing the same public purpose, including the takiag of
protective easements raiher then the entire fee. However, the con-
demnor’s resolution should stand as prima facie evidence of necessity in
each of these aspects, and objecting iandowners should bear the burden
of pleading and proving the existence of less onerous alternatives. Al
ternatively, excess condemnation within a fixed distance of the improve-
ment could retain the conclusive presumption of necessity, and only
takings in excess of such limits be subjected to judicial examinations of
necessity.  In either case, once the courts are cmpowered to examine
the necessity of excess protective takings for resale, a single uniform
provision for all agencies becomes practical: all can operate and be

supcrvised by the courts under the same basic standard of necessity, A~
multitude of individual limitations ou the protective powers of cach

condemnor woukd no longer be needed.

Finally, a condemaor taking land for protective purposes might be -

required, before disposing of the excess to third partics, to offer the
same property to the condemnee on the same terms and subject to the
same conditions under which the condemuor proposes to sell the parcel,
While such a limitation might restrict the condemnor’s ability to secure
the most favorable and profitable disposition of the property, it would
also protect the condemnee’s special interests in retaining his own land.
In addition it would minimize the possibility of coercive use by a con-
demnor of protective condemnation powers to secure a more favorable
deal with the condemnee on the acquisition of other property.

L REMNANT CONDEMNATION

The construction of a public improvement often requires the condem-
nation of only part of the parcels along the perimeter of the project.
This is particularly true where the location and physical extent of the
improvements are determined by engineering and {unctional consider-
tions, as in the case of highways, water projects, and the like. In some
cases, the condemnation of only the parts actually required would leave
fragments of such small size, irregular shape, impaited condition, or
inaccessibility as to be virtually uscless to private interests and of little

of the improvement, but only reascnable or praciical necessity given the slicenstives
open to him,  Sge, e, People ex rel Depoariment of Met. Res. v. O'Coonell Bros,
204 Cal. App. 2d 34, 4D, i Cal Rpar. 350, B4 (1962); Flood Control & Water
Conservation Dist, v, Hoghes, 201 Cal. Apo, 2d 197, 213, 20 Cal, Bpir, 232, 262 (1962).
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or no value to their owners. In these cases, it may be perfectiy sensible
for the condemnor to take such remnams and, where possible, to con-
solidate or develop them so that they may be resold to private persons
in useable condition.

In Catifornia, a number of statates authorize the taking of an entire
parcel where only part is needed for an improvement. Typically, these
statutes vary from agency to agency, ofien with hittle or no appareat
reason for the differences.™ Two basic types of statutory provisions
are discernible, however: (1} those depending upon the quantum of
damage to the remaiader and (2) those depending on the actual or
potential liability of the condemnor to pay compunsation to the owner.
Provisions of the first type, for example, allow the taking of the entire
parcel where any remant is “to be left in such shape or condition as to
be of little value to its owner™® or where “the construction of the pro-
posed public improvement thereen will interfere with reasonable access
to the remainder, or will otherwise cause substantial damage to the re-

mainder . . . "® Typical of the secoud type are provisions permitting

the taking of the entire parcel where the taking of part “would leave the
remainder thereof in such size or shape or condition as to require such
condemnor {0 pay in compensation for the taking of such part an amount
equal to the fair and reasonable value of the whole parcel,”™ or where

M For exueple, the remnant-condemnation authority of adjeining flood ¢ontrol

and waer districts often werles without appearent mustification. Compare, San Diego
Couvnty [CaL. Wirer Cooe § 105812} (App.) {Weat 1968)] and Orange County
{Car, Waten Cope § 36-18.1 (Are.) (West 1356)] with Alameds County {Car.
Warex Cove § 55-28¢a) (App.) (West 1956)] and Senta Clara County {(Car. Warme
Copz § 60-6 (Apz.} (West 1956}1.

B CaL, 51 & Hwavs Cobe § 104,01 (West 19955) (Department of Public Works):
id. st % 9431 {West Supp. 19683 {county highway suthorities); Car. Warer Coom
§ 254 (West Sapp. 1968} (Department of Warer Rescurces); fd, at § 85%0.1 {Recle-
mation Board); i at § 115752 (Department of Water Resourcesy; id. at § 43533
{West 1966) {water districts).

B Car. Water Cone b 25-16% (APP) (Wesl 1968) {(Los Anpeles County
Flood Costrol District); id. at § ¥6-16.1 {Orenge County Flood Conteol District);
id, at § 4892 (Riverside Coaoty Ficod Contrel and Water Conservation District);
id, at § 4961 (San Luix Obispe {ounty Flood Condrol and Water Conservation
District): 44, at § $1-3.4{d) {Santz Barbars County Water Agsncy); i s{ § §0-6.1
{Santa Clara County Flood Conirel and Water Censervetion Distriet); if. st § 745
(12.1) (Santa Barbars Couaty Flood Control and Water Coaservation Disteict); see
also Id, at § 28-16% {Loz Angeles County Fiood Control District).

58 Car. Oov, Pro. Cope § 1266 (West 19355} (city and county highway authori-
ties): Cal. WaTes Cope B 105-6{12) {Arr.)} (West 1968) {San Dicgo Connty Flood
Contral District); ree alse Car. Pua. Uni. Cope § 1504 (West Supp. 1968) which
permits the condemnation of all of the property of a privaie utility in en operating
water service sysiem where the condemnor would otherwise be reguired to pay com-
pecsation equal 1o the value of ali such property for & taking of part,
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the partial taking would “give rise to claims or litigation conceming
severance or other damage . . . " Ofien, the sfatutory anthority
of particular condemnors wili consist of a combination of more than
one of these provisions.®”

Thest two types of provisions are, of course, closely rclated singe
the measure of compensstion to the owner is roughly designed to cor-
respond to the damage to his parcel: for sxample, an owner who is
Jeft with a remainder so heavily damaged as to be of no value in its
severed condition must be compensated by the condemnor for the mar-
ket vaiue of the entire parcel.®™ ‘There may, however, be important
ditferences since some elements of actual damage to property are non-
compensable,™ and some benefits rendered by the improvement are not

iegally cognizable.®

Remnant takings bave been upheld by the courts in some circum-
stances as valid takings for a public use.** Basically, the courts have
relied on two rationaies: first, that the condemnation is necessary to.
return the property to productive private use, and second, that the cos-
demnation is necessary to minimize the cost of the improvement to the
condemnor.

A. Restoring the Remnan! to Productive Use

The result of a series of partial takings along a highway improvement
would often be & string of unsightly and uvselesy stxips and wedges.
These might lie unused and unproductive for long periods of time.
In some cases, the only feasible method of restoring these fragments to
productive use is through condempation and consolidation by the con-
demnor. The obvious meed for such takings in the development of

&8 Ca, S8, & H'weays Cooe § 1041 (West 1956) (Depanionent of Public Worka};
i, at § 943.) (West Supp. i966) (connty highway suthorities); Car. Warem CodE
£ 254 {West Supp. 19683 (Department of Warer Resonzces); i a2 § 85901 {Recla-
mation Board): id. at % 1315742 (Department of Water Resources); id. at § 43533
(West 1968) (warer districts).

&7 See, 2g, CaL. WaTer Cooe ¥ 254 {West Supp. 1968) (Edcpariment of Water
Resonrces); Oat. S18. & Hways Coot § 1043 {Weat 19356) {Department of Publie
Works).

& See penerally, on compemsation for pastial takings, Car. Cownt, Epuc. B,
CALIPORNZA CONDEMNATION PracTice $% 4.1-.22 {1960) [hercinafter cited sz CONDEM-
MATION PRacTicr]; 4 Nicwons st §5 12.2.22(2); L. Owser, Varvarion UNDER BMINENT
Doaan §8 47-65 (2d od. 1953} [hercinafier cited as Omaed],

59 See, e.g., CONDEMNATION PrACTICE §5 4.11-.13,

8 Ser, g, I ot £5 4.16-17,

®1 Ses ep, 2 DucnoLs at ¥ 7.512211); Annct, § ALRA 297 (1966),
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strects in- congested areas caused the courts in California® and efse-
where®? to hokl them valid from an carly date. The courts held that the
use of the remnants taken would be sufficiently “public” because of the
benefit to the community from the removal of unsightly fragments
along the public improvement,* the facilitation of business growth and
expansion along the route which the improvement was often primarily
designed to encourage,® and fiie gencration of tax revenues by the
productive use of the fragments after consolidation.®®  Since the actual

use of the parcels after condemmnation has therefore been held sufficiently

public, there would be po need t¢ justily the taking of such remnants as
e necessary incident to some other valid taking.®

The condemnation of cxcess remnants of littls or no valve in their
severed condition 15 clearly authorized by each of the provisions found
in the California statutes noted above, whether of the damage-to-the
remainder type® or the amount-cf-compensation type.®® Takings of
this sort rarely cause the courts mauch difficulty. However, none of the
Califorstia remnani-condemnation statutes are limited to parcels of small
size. All apply, in addition, o pariial takings that cause the requisite
quantum of damage or necessitate the requisite amount of compen-
sgtion even though the remainder is of appreciable size. This situation
usually arises where Iarge remaindzrs ave cut off from reasonable access
by highway or water projects and rendered economically useless in their
landlocked or waterlocked state. The problem has been of particular
importance in the last two decades in Caiifornia with the massive con-
struction of limited-access freeways.™

Traditionaily, the courts have been reluctant to allow the excess

oF See, e.g., Usnion High School Dist. v. McDopald, 180 Cal. 7, 179 P. 180
{1919); Pecple v. Botitier, 108 Cul. App, 2d 832, 239 P.2d 914 (i252).

43 See onsen cited o Anpot, 8 ALR. 54 237 (1966); 2 Mroaovs at & ‘;’.5122{1]. :

8 K, Poople ex rel. Department of Poblic Works v, Lagiss, 223 Cal. App, 24
23, 33 Cal. Rptr. 554 (1963); Propls v. Thomas, 108 Cal. App. 2d 232, 238 PM
914 (1952).

0% Sre 2 Nicrors st § 75522,

LA

#T See text accompanying notes 35-39 suprz,

8 Lor text accompanying notes 53-54 gugra

8 Lop teXl wcoompunying neies $5-3& supra.

¥ As of February 28, 1967, the Depuriment ef Public Works had 190 paroels
of Iand under condemnation proceedings, 77 of which wers landlocked by partial takings
In freewsy construction end 72 of whick were othervwise damaged by such constnsg-
tHon, Petitioner's Petition for Hearing 3, and Appondix B, Prople cx rel. Depant-
ment of Public Works v, Superior Court, 82 Cal. 2d 206, 436 P.1d 342, 65 Cal. Rpir.
342 (1968).
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taking of large rempants.”™ Even some judges™ and commentators™
today appear to regard minute size as a necessary prerequisite to a valid
rempant condemnation. However, if the taking of the entire parcel by
the condemnor were necessary to return landlocked remainders to pro-
ductive private use, there would seem to be no real reason to distinguish
between remainders solely on the basis of size.  Indeed, the retum of
large remainders to productive use would be of much greater benefit to
the public in terms of the revenue generated, the economic benefit to
the community, and the elimination of upsightly parcels slong the right
of way.

However, condemnation for resale shouid not be necessary to rem-
edy such deprivations of access, In cases in other jurisdictions, private
persons have been allowed to acquire property of adjoining landowners
for the consiructica of access roads to landlocked parcels.™  Although
California courts apparently have not yet recogpized this as a general
right of property owners,”™ the doctrine might be developed in this
area. In any event, it would appear that the condemnation of property
by a public agency to provide aceess to a parcel landlocked by its own

project would be a valid taking for a public use,” and proposals have

been made to make California statutory authority for such takings ex-
plicit and uniform.™ So clarified, this power of a condemnor to
remedy deprivations of access caused by its own improvements would
eliminate any justification for the taking of large remnants solely as a
means of returning the property to productive private use, Where the
condemnor deems the construction of new access to a landlocked parcel
impractical or uneconomical, its decision is tantamount to a conclusion

TL See, .2, 2 Nicuows et § T.5122{1].

T See, c.g., Poople ex rel. Deparunent of Public Works v. Saperior Court, 58 Cal,
2d 206, 217-18, 436 P.2d 342, 349-50, 65 Tal Rpiv. 342 349-50 (1958) (dissenting
opinion), .

% Sre Comment, supra note 5, ut 792800,

¥ See, 2.3, State ex rel. Huntoon v, Superior Conrt, 143 Wash. 307, 260 P, 527
(1927; Komposh v. Powers, 75 Mant. 493, 244 P, 298 (1926); Derryberry v. Beck,
153 Tenn. 220, 280 S.W, 1014 (1926}

98 Compare Genersi Pet, Corp. v. Hobson, 23 F.2d 349 (5.0, Cal, 1927) and
Sierra Madre v. Superior Cn, 191 Cal, App. 2d 387, 12 Cal Bptr. 836 {1961) with
Linggi v. Garovolti, 45 Cal. 2d 20, 286 P.2d 135 {1955} and Car. Civ. Cooe § 100!
{West 1554}, See ofro Note, Eminent Domzin: Right of Exercise by 3 Private Person,
44 Caviw, L. Ruv. 785 (1956},

™ See, e, Los Angeles v, Lesvis, 119 Cal 164 (1897); Sherman v, Buoick, 32
Cal, 241 (1867). :

17 See California Law Revision Commission, Tentative Recommendation Relating
to Condempation Law snd Procedors: The Right o Take (Byroads), 1958 (unpub-
lished memorandumj,
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that refurn to productive private use is not worth the allocation of re-
sources. Therefore, aithouph the taking of large remnants has been
upheld on other grounds,” apparently no California court has done so
under this theory.

-

B. Minimizing the Cost of the Improvemeni to the Condemnor

Traditionally, California courts have been reluctant to permit the taking
of remnpants of appreciable size, however worthless, under any theory.™
However, in the recent case of People ex rel, Department of Public Works
v. Superior Court,” commonly known as the Rodoni case,™ the Cali-
fornia Supreme Couit held sych a taking valid solely as a means of re-
ducing the cost of the improvement o the condemnor, The Depart-
ment of Public Works condemmned 0.65 acres of a 54 acre parcel for the
construction of a freeway through farmiand in Madera County. In
doing so, however, the Depactinent had to cut across the only access
road to the parcel, rending it landiocked and presumabiy of little eco-
nomic value. Fearing that it would have to pay severance damages for
the remainder equal to s original market value, the Department
sought to condemn the 54-acre remainder under Section 104.1 of the
Streets and Highways Code. That section authorizes the taking of an
entire parce! in the course of state highway construction whetiever
“the remainder is to be left in such shape or condition as to be of little -
value to its owner, or to give rise to claims or litigation concerning
severance or other damage . . . ¥

According to the majority opinion of Chief Justice Traynor:

Although & parcel of 54 iandlocked acres is not a physical remnant,
it is & financial reranant: s value as a landlocked parcel is such that

T8 Peopia +x rel. Department of Pub. Works . Superior Cr, 68 Cal, 28 206,
436 P24 342, 65 Cal, Rpir, 342 (1968).

™ In Upion High School Dist. v. McDonald, 180 Cal, 7, 16, 179 p. 180, 385
{1519), where the condemnor was permitted to take ihe final 20 feet of 2 100-foot
parcel, the wourt noted the worthiessness of the remainder, but apparently did not
treat it 26 & “pon-physical” remnant.

%0 88 Cal. 24 205, 436 P.2d 342, 65 Cal. Rprr. 342 (1968).

8t Roy and Thelma Rodoui wers owners of the parcels in question, and the
injtial siages of the Ytigetion were conducied under their aames. See People ex rel
Deparirnent of Public Works v. Rodam, 243 Cel. App. 2d 771, 52 Cal, Rpir. B57 (1968),
When the Rodonis” contentions were upheld by the trial sourt, the condemnor peti-
tioned for & writ of mandate ordering thal court o ploceed with the iria) of the
original complaint or in the alternative for » writ of probibition forbidding the court
from procesding in accordance wilh ity origina! order, Peopie ex rel. Department of
Public Works w. Superior Court, 68 Cal, 2d 204, 210, 436 P.2d 342, 345, 65 Cal. Rptr.
342, 345 (1968).
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severance damages might equal its value . . . . There is no reason
to restrict . . . [remnant takings to] parcels negligible in size and to
refuse 1o apply it to parcels negligible i value,

In the present case the entire parcel can probably be condemned for
Hittle more than the cost of taking the part needed for the highway ard
paying damages for the remaiader. {t is sound ecenomy for the state to
take the entire parcel to minimize plimate costs.

Under these circomstancss excess condemnation is constitotional. 5* -

Evidenily neither the coust nor the Depariment of Publc Works
sought to justify the taking of the remainder as a “public use™ on the
theory that the actual use of the remnant intended by the condemmnor
would be of substantial benefit to the public. Rather, ut was the bene-
ficial effect of the taking itself, as & means of reducing the condemnor’s
uitimate costs for the project, that justified vondemnation and rendered
any private benefit from the use of the land “merely incidental.” The
court’s decision is, therefore, essentiaily another application of the mod-
ern view of public use found in urban tenewal and substitute condem-
nation cases. There, takings substantially necessary for the accomplish-
ment of the public objectives served by a project are held valid even
though the property itself is not literally to be used for a public pur-
pose.X .

Justice Mosk in dissent® and at least one commeniator®® have ob-
jected strenuously that such excess takings cannot legitimately minimize
the condemnor’s ultimate costs within the limits of the public use re-
quirement. This objection requires consideration of the theoretical
measure of compensation in partial-taking cases, and the actual relation-
ship between jury verdicts in these cases and the trend of market values
of such remainders.

According to Section 1248 of the California Code of Civil Procedure,
the trier of fact in partial-taking cases must separately assess: (1) the
value of the portion of the parcel to be condemned, (2) the damages
accruing to the remainder by reason of its severance and the construction
of the proposed improvement, and (3) the benefit 1o the remainder
occasioned by the construction of the improvement. The condemnee

8 Jd gt 20213, 436 P.2d et 346-47, 65 Cal, Rpir, at 346-47.

M Sre text accompanving notes 35-39 supra.

54 People ex rel. Depaniment of Public Works v, Superior Court, 63 Cal, 2d 206,
216, 436 P2d 342, 349, 65 Cal. Rptr. 342, 149 (1968), Jer olvo Bref for Roy snd
Thelma Kodoni, rea! parties in interest &5 Amici Curiee at 6-12.

8 Comment, xupra ncie 5, st 79599,
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is entitled to the valuc of the portion taken plus any excess of severance
damages to the emainder over benefits conferred®™ QOn the other
hand, should the condemnor take the entire parcel, the condemnee
would be entitied io the fair market value of the entire parcel at the time
of condemnation.™ The cosdemaor may prefer in practice to take the
entire parce! for & number of reasons, -

First, the process of appraising, negoliating, and, M necessary, liti-
gating the clements of damage in partiai-taking cases will normally
prove considerably more difficuilt and costly than the simpler matter of
determining and paying the fair marke?! value of the entire parcel.
Howevey, the court in Rodoni®™ expliciily denied that this saving of
cost and trouble could by itself justify the taking of the remainder. This
would, eccording to Chief Justice Traynor,*®

[njullify the consttutional gusrantes of just compensation . . . by per-
mitting the state to threaten excess condempation, not because it was
economically sound, but t¢ coeree condernnees into accepting whatever
value the state offered for the property actuaily taken or waiving sever-
ance or consequential damages to avoid an excess taking. :

Furthermore, the condemnor would have virtually unlimited remnant
condemnpation power under such a rule, regardiess of the value or size
of the remainder, since it is always more difficult and costly to delermine
compensatior in partial-taking cases.

However, the condemnor may also find jt cconomicaily advantageous
to take an entire parcel where the remainder will be benefited as well
as damaged by the proposed improvement.  “General benefits,” benefits
accruing to a large number of similarly siinated owners in the vicinity,
may not be offset against damages in determining compensation; only
*“speciat benefits” peculiar to the condemnce may be considered®  Fur-
thermore, even special benefits may be offset only against damages to
the remainder; compensation for the value of the parcel taken may
never be reduced.™  As a result, the owner may realize a2 significant
windfall and yet retain the remainder, while the condemnor may be

8 Car. Civ, Pro. Cove § 1248{3) (Wast Supp. 1968). “

8T Cal, Crv. PrO. CODE § 1248(1) (West Supp, 196R),

88 People £x rel. Depariment of Public Works v. Superior Court, 68 Cal. 2d 206,
416 P.Xd 342, 65 Cal. Rptr. 342 (156R),

6% fd. at 213.14, 435 P.2d 5t 347, 65 Cal. Rptr. &t 347,

" Sep e, Los Angeles v. Marblehead Land Co., 93 Cal. App. 602, 273 P, 133
(1918); ConpEMNaTION PRACTICE §5 415617,

1 Car. Crv. PrO. Cou® § 1248{3) {West Bupp. 1968,
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required 1o pay up to the full market value of the eniire parcel while
refaining only part. .

The majority in Rodoni carefully disclaimed the proposition that a
condemnor mighi take a remainder solely to recoup benefits generated
by the improvement.” However, the Califorgia rules on compen-
sation for partial takings may not only prevent the condemnor from
recovering benelits rendered, but may also require the condemnor to
pey substantial sims to an owner who has, in fact, been enriched by
the construction of the improvement or retains property whose value
has already been paid by the condemmor. The court carefully dis-
tinguished the avoidance of such windfall paymenis from pure recoup-
ment, and found such avoidance a valid basis’ for remnpant condem-
nation.

Fipally, as & number of commentators have noted, the California
method of determining compensation for parial takings can be guite
confusing to a trier of fact. and may require bare intuitive speculation as
to the use and value of the individual parts of the owner’s parcel with
little objective basis for the result.™  In some cases, the courts them-
selves have doubted the feasibility of complying with these rules in an
objective and consistsnt manner.®®  As a result, conderunors have of-
ten complained that juries tend to reach verdicts unnecessarily generous
fo owners in partisltaking cases, and substantially out of line with the
real economic detriment suffered by condemnees.® Recent studies in
freeway construction projects seem generally to confirm that owners of
remainders along the right of way tend to profit from these improve-
ments on & scale inconsistent with the amounts of compensation they
receive at the time of condemaation.®

¥ Peaple £x sel. Departmont of Pablic Works v. Superior Court, 68 Cal. 2d 2085,
34, 43 P2 342, 347, &5 Cal Rptr. 342, 347 (1968, (at aote 7). A fortior, &
eondemnor could pot justifiably take & remainder for the sols purpose of speculation,
uorelzied 10 the needs of the project or benefiis penetated therzby,

o Id,

&4 See, ¢, Orcir § 52; Note, Eminent Domain: Compenxtion for Parilal Tak-
ing of Farmland In Constructing Limited Acress Highways, 42 dMmsx, L, ReY, 1086,
116-37 {1357

¥ Lep, ez, Feople ex ref. Department of Public Works v. Andersen, 236 Cal. App.
24 683, 696, 46 Cal. Rpir, 377, 388 {1963).

2 See Reply of Petitioner 0 Memooandum in anositmn of Real Partisg in
Interest and Amicus Curize Beief at 2, 3a, People ex rel, Department of Public Wnrks
v, Supetior Court, 56 Cob. Rpre. $73 (1967).

BT See (3, SCHMUTZ, CONDEMNATION APPRAISAL HANDROOK 113-29 {19637,
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C.  Stawutory Changes to Conform to Rodoni

It is clear that the Rodont opinion will necessitate substantial revision of
Califormia®s remnant-condemnation statutes.  Certain of these pro-
visions appear clearly fo viclate the Rodoni standards, as where author-
ity to take depends only on a mere assertion of severance damage
claims®® or a mere showing of “substantial® damage to the remainder.?
Others appear to fall within the Rodoni criteria, as where the con-
demnor may take only remainders of little or no value to the owner™
or m such damaged condifion as tn require payment of compensation
equal to the value of the entire parcel,** but may fall short of the fail
scope of remnant-condemnation powers now recognized by the Califor-
mia Supreme Court. Is any case, all of these provisions are in need of
revision to achieve uniformity and to eliminate purposeless differences
among the powers of various condemnors. ) '

All present remnant-condemnation provisions could be replaced

by a single statute permitting all condemnors to take remainders under

the citcumstances of the Rodoni case, where the remainder left by
severance would be of such size, shape, or condition as to raise a sub-
stantial risk that the condemnor may be required to pay severance dam-
ages equal or substaptially equal to the value of the remainder at the
time of condemnation. Such a provision would permit retenant takings
where there is clear economic benefit to the condemnor, and where the
greatest possibility of windfall recovery by the condemnes is otherwise
threatened. The provision would authorize the taking of physical rem-
nants, as traditionally ailowed, and “financial” remnants as defined in
Rodoni.

However, such 2 provision would limit condemnors to a {airly small
class of remainders,™ and the Rodoni opinion clearly indicated that
the full scope of constitutionally permissible remnant takings was not
exhausted by the Rodoni circumstances.  According to the court:

[The Janguapge of the statute in question] may reasonably be inter-
preted 1o authorize only those excess condemnations that are for valid

B8 See pote 56 supra.

# See note 54 supra.

100 Sa2 nole 53 snepra,

181 Ser note 55 supre.

162 See noic 5% supra.

103 Spe, £g., La Mesn v, Tweed & Gambretl Planing Mill, 146 Cal. App. 2d 762,
304 PAd 803 (1958), where duraages wialling 3<% of the valuz of a parcel were held
not “cqual™ oOr &ven “substantially egual™ to the value of the parcel for the purposes
of § 1265 of the Code of Civil Procedure.
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public vses; namely, condemnation of remnants . . . or condemnations
that avold & substantial risk of ecxcessive severance or conseguential
damages. . .

We need not decide in what specific cases other than those mentioned
the statute authorizes excess concdemnation, It should be emphasized,
however, that the cconomic henefit to the state must be clear. . . 1%

It is difficult to determine what the court might have meant to include
within the phrase “excessive severance or consequential damages™ or the
requirement that the proposed taking be of “clear™ economic benefit to
the state. Conceivably, these criteria would permit remnant takings
wherever there is a substantial danger of windfall payments to the con- -
demnee, whether a product of the realization of noncognizable benefits
or of the tendency of juries to give speculative and exc.essm: awards in
partial-taking cases.

The legisiature might choose to foree the courts themselves to define
and interpret the meaning of the Rodond lenguage by incorporating
the key phrases from the opinion into the provisions authorizing
remnarnt takings. Thus, for example, all condemnors might be author-
ized to take an entire parcel whenever severance would leave & remain- .
der in sach size, shape, or condition as to raise a substantial risk that
the condemnor may be required to pay excessive severance or comse-
quentiai damages. In the long run, such a formulation should lead to
the pragmatic development of workable limits on the remnant-taking
powers of all condemnors, although there would be a likelihood of
short-rus. uncertainty and confusion among condemmors and lower
courts before comprehensive standards were develeped, and perbaps a
need for legisiative revision to refine or correct the results of such a
judicial development.

Alternatively, condemnors could be granted the power to take the
entire parce! whenever there is a substantial risk that severance dam-
ages may exceed a fixed proportion of the value of the entire parcel, or
of the remainder at the time of condemnation. However, such an arbi-
teary fixed standard, unless set very high, would not identify with muach
precision the cases of windfall to the condemnes’ and benefit to the
condemaor that alone justifly remmnant takings. Courts and condemnors
might therefore have to fall back upon the vague sfandards of Rodoni
in every case regardless of the proportion fixed.

184 Pepple ex rel. Depasiment of Public Worka v, Soperior Court, 68 Cal. 24 206,
212-13, 436 P28 M2, 348.47, 65 Cal. Rpir, 342, 346-4T (1968).
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Each of these aliernatives would presumably require a preliminary
determination by the trial court of the probable amount of severance or
consequential damages and of the value of the parcels involved before
the condemnor’s iniiial right to take the remainder could be resolved.
It would be more rational and expeditious to reserve ail such questions
of valuation and damages to the trier of fact and to require a verdict in
the normal course of proceedings setting forth both the amount of com-
pensation appropriate for the taking of only part and the amount appro-
priate for the taking of the catire parcel. At that point, if the statutory
and constitutional standards for the taking of the remnant had been
met, the condemnor could clect 20 take the entire parcel if it deems such
a course of action to be in the public interest.  Similarly, the condemnee
shouid be given (he right to clect to waive such damages as the trial
court finds excessive and thereby avoid the taking of the remnant,

Finally, as in the case of protective takings for the purpose of re-
sale,® the necessity of remnant takings by all condemnors for the pur-
pose of resale should be subjected 1o judicial examipation. Condem-
nees might thereby avoid the tuking of the entire parcel where the con-
demnor, through the taking of access easements or the construction of
access roads or structures, could economically reduce or eliminate the
damage to the remainder.  As in the case of protective takings, however,
the condemnor’s resolution of condemnation shounld stand as a prima
facie indication of necessity in all aspects, and objecting landowners
should bear the burden of pleading and proving the existence of kss
onerous alternatives.

IV. RecourMERT CONDEMNATION

The construction of public improvements is often of great benefit to
owners of land in the immeadiate vicinity, particularly where the improve-
ment remedies undesirable natural or artificial conditions or opens up
new means of access to the area. Condemnors may seek to tap this
pool of cxternal sconomiss by taking benefitted parcels and reselling
them at a profit to private persons. Asnerican courts have generally
invalidated such takings as not being for a public use;'™ the actual use
of the parcels taken would be of primary benefit to the privare pur-
chasers alone under the traditional vicw of the public use doctrine.
Furthermore, the tuking itself could not be regarded as a necessary
incident to the construction of the improvement, since the value of the

108 See toxt accompunying 1oie 51 supra.
W08 Sep e, ? Nicimis 2t § 75122{3); Annot., 6 AL.R.3d 297 (1965).
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beneflits could be recouped by less draslic measvres such as special
assessments, and sigce the former owners conld equally well have ex-
ploited for the general welfare the added economic potential generated
by the improvement.

As noted eartier, the California couris seem to have rejected condern-
nation for the sele purpose of recoupment,’™ and California statutes
apparently do not authorize independent recoupment condemnation,’®®
Ne change in this regard is warranted.  However, it should be
emphasized that 3 condemnor is not prohibited from recouping bene-
fits generated by iis project where excess land is taken as a valid exer-
cise of protective or remnant cocdemnation powers.™  In such cases,
the resulting private benefit can be rogarded as merely incidental to the
public purposes which justified the action as & protective or remnant
taking.

Y. ConcLusion

The changes suggested i this Article ean be accomplished by the repeal
of all present California statutery #nd constitutional provisions dealing
with protective’™ and remnant'? takings, and the enaciment of singie
uniform provisions, in Title 7 of Part 3 of the Code of Civil Procedure
{Section 1237 ef s2q.) or some other appropriate place,’'® to govern
excess condemnation for protective and remnant purposes. The pro-
tective sectiop should provide for: (1) protective-taking authority for

38T See People ex ref, Department of Public Works v. Superior Court, 68 Cal. 2d
206, 114, 4368 P24 342, 347, €5 Cal. Rptr. 342, 347 at note 7 {1568); Sacramento Mun.
TPl Dise, v, Pacific Oes & Flec, Co., 72 Cal App. 2d 618, 654, 165 P.2d 741, 750
{1946). _

108 California Government Code § 192 seems literally to authorize vnlimited
takicgs of 2xcess land in conjunction with the construction or improvement of
memorial grounds, streets, squsres, parkways, or other public places. However, it
would sgem clear from 4% 191 and 192 of the Government Code and the preamble
to the enacling statute, Cal Stats. 4$th Sess, ch., 793 {1629 {repealed Cal. Stats.
1953 Rep. Sesa, oby, 170, # 23], that this section was infended to be lmited 10 protec-
tive takings suthorized by § 1435 of article I of the California Constilviion. One com-
mentalor has argied, however, that Government Code § 192 might still be interpreted
to auihorize recoupment takings. Capron, supra note 4, at S21-92. Any such ambiguity
ahould be removed by the repeal of thesz sections,

108 For discussion of the pomible meiis and disadvaniages of recoupment con-
demuation, see, ¢.g.. Capron, spra note 4, ot 35195, Note, supra note 5, at 6469,

118 See Redevelopment Agency v. Hayes, 122 Cal, App. 2d 777, 804, 266 P2d
105, 12223, cerr. denfed, 348 1LS. 897 {1934).

1 Spe potes 4145 supro.

112 Sex notes 52-37 supra.

1% Such provisions might be locsted in the Government Code in place of the
present Californie Goverament Code 54 190-96,
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all condemnors without distance limitation, (2) judicial power to in-
guire into the necessity of all protective takings for the purpase of re-
sale, and (3) a right of first refusal by the condemnee on dispositions
of excess fand by the condemnor. The remnant section should provide
for: (1) remnant-taking authosity for all condemnors for physical and
“financial” remnants, and in all other cases where “excessive™ scver-

ance or consequential damages are threatened, (2) a post-verdict elec-

tion for condemnors between the taking of the entire parcel or only the
part needed, (3} a posi-verdict election for condemnnees to avoid the
taking of the entite parcel through the waiver of any “gxcessive” dam-
ages, and (4) judicial power 10 inquire into the necessity of all rempant
takings for the purpose of resale.

The result of these changes should be te provide condemnors with
an adequate choice of measures to accomplish their fegitimate purposes,
and, st the same time, to protect landowners from excessive and arbi-
trary condemnations that serve no public need.

o]
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it after it 1s in effect.
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TENTATIVE RECOMMENDATION OF THE CALIFCRNTIA
LAW REVISION COMMISSION

relating to
EXCESS CONDEMNATION--PHYSICAL AND FINANCIAL REMNANTS

BACKGROUND

In the brosdest sense, "excess condemnstion" includes any teking of
property thet is not to be actusliy devoted to the partiecular public work or
improvement for which property is being scquired. In the more narrow sense
usually intended by courts and legal writers, the term refers only to the
taking of property which the condemnor intends, at the time of the taking,
eventually to sell or otherwise dispose of to private persons. Excess
takings of this latter type are generally recognized to fall within one of
three categories, depending upon the situation of the land and the purpose
of the condemnor: (1) "protective" condemnation, {2) "remnent" condemnation,

and (3) "recoupment” condemmation. In protective condemnation, the condemnor

acts to protect the utility, safety, or beauty of a public improvement by
taking adjacent land, sometimes for resale to private persons on condition
that future owners refrain from deleterious uses of the property. In
remnant condemnation, the condemnor needs only a portion of a parcel for the
improvement, but takes the entire parcel to avoid leaving s useless remalinder
or the payment of severance damages. In recoupment condemnation, the
condemnor takes land it considers to be "benefited” by the proposed improve-
ment in an effort to recoup the value of such benefits through resale to
private persons.

This recommendation relates only to the second of these categories:

"remnant” or "remnant-elimination" condemnetion. It does not deal with

=27 o




"protective" condemnation as authorized in California by Section 1h-1/2
of Article I of the Constitution* and wvaricus statutory provisions. Nelther
does it consider the theory or practice of "recoupment" condemnation--an
activity generally dencunced as unconstitutional for lack of the requisite
public use, benefit, or purpose.

The lend actually needed for a public improvement often consists of
only a porticn of various individual parcels. This is most often the case
where the location and physical extent of the project are determined by
englineering and functional cconsiderations. For example, condemnation of
only the porticns actually required for the construction of a new street or
highway often would leave a string of relatively small, odd-shaped strips
and wedges in private ownership. These "physical” remnants would be virtually
useless in private hands; but, if the entire parcels were condemned, the
condemnor ccould often consolidate the remnants and return them to private
ownership in usable condition. Occasionally, remnants of appreciable size
would be rendered economically useless if only the portion of the parcel
needed for the public improvement were acquired. This situation arises,
for example, where a large portiocn of a parcel is landlocked or waterlocked
by a highway or water project. Condemnation of these "financial” remnants
permits the condemnor to aveid having to pay severance damages substantisily
equal to market value and, at the same time, acquire substantially less than
the entire parcel. HNonetheless, providing the proper scope and a means
of implementing an appropriate suthority to condemn such physical and

financial remmants has not proven to be an easy matter for either courts

* The Constitution Revision Commission has reco
; mmended th
Section 14 1/2 as unhecessary. e repeal of
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1
or legislatwres..

Generelly speaking, California's condemnors with any substantial need
therefor have been granted specific statutory authority to engage in remmant con-

2
demnation. However, these statutes vary from ageancy to agency, often with

little or no epparent reascn for the difference.3 Hevertheless, all of
these statutes clearly authorize takings of physic:l remnants and takings of
this sort rarely cause the courts much difficulty.

(n the other hand, the California Supreme Court has recently recog-
pized the authority to take remments of eppreciable size. In the recent

cage of People ex rel Dep't of Public Works v. Superior Court, commonly knowa

1. The material presented here only highlighte the most critical aspects
of the relevant background. For a more complete presentation of this
background, the reader is referred to the study--entitled "Excess
Condemnation in California: Proposals for Statutory and Constitutional
Change”-~-prepared for this purpcse for the Commission by Micheel J.
Matheson. BSee also Capron, Excess Condemngtion in California--d

Further Expansion of the Right to Take, 20 Hastings L.J. 571 Ilgﬁﬂ!.

2, E.g., Code Civ. Proc. § 1266 (city and county highway authorities);
Eis. & Hwys. Code § 104.1 (Department of Public Works); Water Code
§ 254 (Depsrtment of Water Resources), § 43533 (water aistricts).

3. For example, the remnant-condemmation authority of the following
adjoining flocd control and water districts varies with no apparent
Justification. Compare Sen Diego County (Water Code App. § 105-6{12))
and Orange County (Water Code App. § 36-16.1); Alameda County (Water
Code App. § 55-28.1) and Sante Clara County (Water Code App. § 60-6.1).

k. E.g., Kern County Union High School Dist. v. MeDonald, 180 Cel. T,
172 f. 18(; {1919); People v. Thomas, 108 Cal. App.2d 832, 239 P.2d
91k (1952).
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p
as the Rodoni case, the California Supreme Court upheld a remnant

taking for the single purpose of "avoid[ing] a substantial
risk of excessive severance or consequential demages.” The

Department of Public Works condemned 0.65 acres of a parcel

which exceeded 54 scres in size for the construction of & freeway through
farmland in Madera County. In dolng so, however, the Department had to cut
across the only access road to the parcel, rendering it landlocked and
presumably of litile economic value. Fearing that it would have to pay
severance dameges for the remsinder equal to its original market value, the
Department sought to condemn the 5bL-scre remainder under Section 104.1 of
the Streets and Highweys Code. That section authorizes the taking of an
entire parcel in the course of state highway construction whenever "the
remainder is to be left in such shape or condition as to be of little value
to its owner, or to give rise to claims or litigation concerning severance
or other damage . . . ."

According toc the majority bpinion:6

Although a parcel of 54 landlocked ecres is not a physicel

remnant, it is a financial remnant: its value as a landlocked
parcel is such that seversnce damages might equal its velue . . . .

There is no reason to restrict . . . [remnant takings to] parcels
negligibie ipn size and to refuse to apply it to parcels negligihle
in value.

In the present case the entire parcel cen probably be condemned
for little more than the cost of taking the pert needed for the high-
way and paying damages for the remainder. It is scund economy for
the state to take the entire parcel to minimize ultimate costs.

Under these circumstances excess condemnetion is conestitutional.

5. Roy and Thelma Rodonl were owners of the percels in question, and the
initiel stages of the litigation were conducted under their names.
See People v. Rodoni, 243 Cal. App.2d 771, 52 Cal. Rptr. 857 {1966).
When the Rodonis' contentions were upheld by the trial court, the
condemnor petiticned for a writ of mandate ordering that court to
proceed with the trial of the original complsint or in the alternmstive
for e writ of prohibitlon forbidding the cowrt from proceeding in

accordance with its original order. People v. Superior Court, 68 Cal.2d

206, 210, 436 P.2d 3b2, 345, 65 Cal. Rptr. 342, 345 (1968).

6. Id. st 212-213, 436 P.2d at 346-347, 65 Cel. Rptr. at 346-347.
b '
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The Rodoni decision necessitates substantial revizion of Celifornia
7
remnant-condemnation statutes. According to the court:

[These statutes] may reasonably be interpreted to authorize only
those excess condemnations that are for valid public uses; namely,
condemnation of remnants . . . [citations omitted] or condemnations
that avoid a substantial risk of excessive severance or ccnsequential
damages,

Certain provisions of the statutes referred to appear clearly to violate

the Rodeni constitutional standards, aswhere authority to take depends only
8

on a mere assertion of severance dsmage claims or a mere showing of gdapase

9
to the remsinder.  Other provisions appear to fall within the Rodoni eri-
teria, as where the condemnor mey take only remalnders that are of little

10
or no value to the cwner or are in such damaged condition as to reguire

paynent of compensation equal to the value of the entire parcel,ll but may
fall short of the full scope of remnant-condemnation powers now recognized
by the California Supreme Court. In any case, all of these provisions are
in need of revision to achieve uniformity and to eliminate purposeless 4if-

ferences among the powers of various condemnors.

7. Id. at 212, b36 P.2d at 346, 65 Cal. Rptr. at 346.

8. Sts. & Hwys. Code § 10b4.,1 (Department of Public Works), § 9%3.1 (county
highway authorities); Water Code § 254 (Department of Water Resources),
§ 8590.1 (Reclamation Board), § 11575.2 (Department of Water Resources),
§ 43533 (water districts). A

9. Water Code App. § 28-16 5/8 (Los Angeles County Flood Control District),
§ 36-16.1 (Orange County Flood Control District), § 48-9.2 (Riverside
County Flood Control and Water Conservation District), § 49-6.1 (San
Luis Obispo County Flood Control and Water Conservation Distriet},

§ 51-3.4 (Santa Barbare County Water Agency), § 60-6.1 (Santa Clara
County Flood Control and Water Conservation District), § 74-5(12.1)
(Santa Barbara County Flood Control and Water Conservation District);
see also Water Code App. § 28-16 3/4 {Los Angeles County Flood Control
District).

10, Sts., & Hwys. Code § 104.1 (Department of Public Works), § 943.1 (county
highway authorities); Water Code § 254 {Department of Water Resources),
§ 8590.1 (Reclamation Board), § 11575.2 (Department of Water Resources),
§ 43533 (water districts).

11, Cocde Civ. Proc. § 1266 {city and county highway authorities); Water
Code App. § 105-6(12)(San Diego County Flood Control District).

N -



In the Rodoni decision, the Court explicitly recognized the two
problems that have most often been thought to inhere in a broad authority
to engage 1n remnant-eliminetion condemnation: (1) the possibility that the
power will be used coercively by the condemnor in all partial taking cases
and {(2) the sub rosa opportunity afforded condemning agencies to engage in
"recoupment"” condemnation snd, in effect, in land speculation. With respect
to the first matter, the court concluded:

We also hold, however, that it [the trial court] must refuse to
condemn the property if it finds that the taking is not justified
to avoid excessive severance or consequential damages. The latter
holding will assure that any excess taking will be for a public
use and preclude the department from using the power of excess
condemnation as a weapon to secure favorable settlements.

The Court dismissed the question of "recoupment” as follows:

Nor does section 104.1 authorize excess condemnation for recoup-
ment purposes, as the term is used in those ceses that disfavor
it. The statute does not authorize the state to condemn for the
sole purpose of taking lands enhanced by the improvement in order
to recoup that increase in value or for the sole purpose of
developing the area adjacent to the improvement for a profit.
{Citation omitted.] The department's purpose is to avoid the
windfall to the condemnse and the substantiel loss to the state
that results when severance damages to a severed parcel are

equal to its value.
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RECOMMENDATION

The authority to acquire physical or financial remnants can be of
substantial beneflt both to public entities and their taxpaying citizens
end to the owners of such property. The Commission concludes, therefore,
that public entities should be given such authority but that g procedure
should be provided to assure that the authority will not be abused.
Accordingly, the Commission recommends:

1. Uniform stetutory provisions, covering ell public entities, should
be enacted to replace the numerous and diverse statutes that now provide
specific authority to engege in remnant condemnstion. Both the number and
diversity of these statutes lack any justification. There appears to be no
need to include nongovernmental condemnors (essentially public utilities).
Most of their takings are not of fee interests and they would have no
advantage over other owners in disposing of the remmants.

2. Public entities should be given express statutory esuthority to- -

acquire poth physical and financial remnants by voluntary fransaétions, to

dispose of the remmants, and to credit the proceeds therefrom to the fund asvail-
able for the dcquisition of property beilpg acquired for the public project.

Inesminch a5 this suthority would only fermit'voluntary acquiditions, if eculd
hardly be detrimental to either side. On the coptrary, it could substantially

benefit both the public entity and the property owner. The process of
appraising, negotiating, and--if necessary--litigating the elements of
severance damege in s partial taking case often proves considersbly more
difficult and costly than determining and paying the fair market value of the
entire parcel. Authority to acquire the entire parcel permits both sides

to avold this expense. In addition, this authority will be of assistance in
cases where the property owner otherwise would be left with property for

-7-



which he has no use and would himzelf have to bear the cost of disposition
of the property.

3. A public entity should be authorized to condemn the remainder, or
a portion of the remainder, of a larger parcel of property if it is a true
physical remnant or if the taking poses a substantial risk thet the entity
will be required to pay in compensation an amount substapntially equivalent
to the value of the entire parcel. The Rodoni opinicon held that "condem-
nations that avold a substantial risk of excessive severance or consequential
damages may constitutionally be suthorized." However, it is difficult to
determine what the court meant to include within the term "excessive
severance or consequential damage." The Court seemed to meke clear that
total parcel takings are not justified merely (1) to avoid the cost and
inconvenience of litigating damages; (2) to preclude the payment of dameges,
including demages substantial in amount, in appropriste cases; (3) to guard
against the mere possibility that the determination of values, damages, or
benefits will "miscarry”; or (4) to afford to the condemnor an opportunity
to "recoup" damages or unrecognized benefits by speculating as to the future
market for the property. The statutory test should make it clear that, in
general, a usable and generally saleable piece of property is nelther a
physical nor financial remnant even though its "highest and best use" has
been downgraded by its severance or a controversy exists as to its test use
or value after severance. However, if it is totally landlocked, reduced
beneath minimum zoning size, rendered unusable for any of its plausible
applications, or made to be of significant value to only one or a few persons
(e.g., adjoining landowners), it should be considered a "remnant"” irrespec-
tive of its size.

4. The resolution, ordinance, or declaration authorizing the taking

of a remainder, or portion of & remeinder, should be given the effect of a

-5-
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presumption affecting the burden of producing evidence (Evidence Code Sections
603, 604)., The basic burden of proof as to the facts that bring the case
within the ambit of the authority should be left with the plaintiff (E;E;’

the condemnor).

5. The condemmee should be permitted to contest the "excess" taking
upon the grounds that the condemnor has a reasonable and economically feasible
means of avolding the leaving of a remmant that is either unusable or value-
less.12 If the court should find that such a practicable "physical solution"
is available, the remainder, or portion of the remainder, sought to be taken
should be deleted from the proceeding.

6. Finally, existing procedures should be clarified by specifying that

either party may cbtain a resolution of the right-to-take issue in excess

takings before the valustion trial,

12. For example, condemnees should be permitted to avoid the taking of the
entire parcel where the condemnor, through the taking of access ease-
ments or the construction of access roads or structures, could econcme
ically reduce or eliminate the damage to the remainder. The condemna-
tion of property by a public agency to provide access to a parcel land-
locked by its own project would be a valid taking for a public use, and
separate proposals have been prepared to make California's statutory
guthority for such takings explicit and uniform. 8See Tentative Recom-

merdation of the law Bevision Commission Relatimg to Condemmation Iaw
and Procedure: The Right to Take (Byroads).

-0




PROPOSED LEGISIATION

The Commission's recommendaticns would be effectuated by the

epactment of the following legislation:#

# The Commission is presently engaged in the task of preparing a compre-
hensive gtatute relating to eminent domain. For convenience, the
legislation proposed here is munmbered with reference to that statute.
It should alsoc be noted that the repealed sections do not inciude
the many uncodified sectlons dealing with special districts. The
latter sections will be dealt with at a future time.
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COMPREHENSIVE STATUTE § 420

gtaff recommendation

Division &. The Right to Take

Chapter 7. Excess Condemnation

§ 420. voluntary acquisition of physical or financial remnants

L20. Whenever a part of a larger parcel of property is to
be acquired by a public entity for public use and the remainder,
or a portion of the remsinder, will be left iIn such size, shape,
or condition as to be of little value to its owner or to give
rise to a claim for severance or other damages, the public entity
may acquire the remainder, or portion of the remsinder, by any

means expressly consented to by the owner,

Comment. Section 420 provides a broad authorization for public
entities to acquire physical or "financial"” remnants of property by

voluntary tramsacticons, including condemnation proceedings initiated

with the consent of the owner. Compare Section 421 and the Comment to

that section relating to the condemnation of remnants. The language

of this section is similar to that contained in former Sections 104.1
and 943.1 of the Streets and Highways Code and Sectloms 254, 8590.1,

11575.2, and 43533 of the Water Code [all to be repealed]l. Inasmuch as



COMPREHENSIVE STATUTE § 420

Staff Recommendation

exercise of the authority conferred by this section depends upon the
consent and concurrence of the property owner, the language of the sec-
tion is broadly dravn to authorize acquisition whenever the remnant
would have little value to its owner (rather than little market value
or value to another owner) or would give rise to a “"elaim" for "damages"
(rather than raise a "substantial risk" that the entity will be required
to pay an amount substantially equivalent to the amount that would be

required to be paid for the entire parcel). Compare Dep't of Public

Works v. Superior Court, 68 Cal.2d 206, 436 P.2d 342, 65 Cal. Rptr. 3k2

(1968); 1a Mesa v. Tweed & Gambrell Planing Mill, 146 Cal. App.2d 762,

304 P.2d 803 {1956}. This section does not specify the procedure to be
followed by the entity in disposing of the property sc acquired. That
matter is provided for by Section L422. See Section 422 and Comment

thereto.
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COMPREHENSIVE STATUTE § 421

Staff Recommendation

The Right to Take

§ 421. Condemnation of physical or financlal remmants

42). (a) Whenever a part of a larger parcel of property is
to be taken by a public entity through condemnation proceedings
and the remainder, or a portion of the remainder, will fe left in
such size, shape, or condition as to be of little market value or
to give rise to a substantial risk that the entity will be required
to pay in compensation an amcunt substantially equivalent to the
amount that would be required to be paid for the entire parcel, the
entity may take such remainder, or portion of the remainder, in
accordance with this section.

(b) The resclution, ordinance, or declaration authorizing the
taking of a remainder, or a portion of a remainder, under this sec~
tion shall specifically refer to this section. It shall he presumed
from the adoption of the resolution, ordinance, or declaration that
the taking of the remainder, or portion of the remainder, is Justi-
fied under this section. This presumption is a presumption affect-
ing the burden @f producing evidence. Upon trial of the issue of
compensation no reference shall be made to the resolution, ordinance,

or declaration adopted to invoke this section.
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COMPREHENSIVE STATUTE § 421

Staff recommendation

{e¢) 1If the condemnce desires to contest the taking under
this section, he shall specifically raise the issue in his answer.
Upon motion of either the condemncor or the condemnee, made not
later than 20 days prior to the day set for trial of the issue of
compensation, the court shall determine whether the remainder, or
portion of the remainder, may be taken under thils section. If the
corlemnee does not specifically ralse the issue in his answer, or
1f a motion to have this issue heard is not timely made, the right
to contest the taking under thls section shall be deemed waived.

(d) The determination whether the remsinder, or portion of
the remminder, may be taken under this section, shall be made be-
fore trial of the issue of compensation. If the court's determi-
ngation is in favor of the condemnee, the remainder, or portion of
the remainder, shall be deleted from the proceeding.

(e) The court shall not permlt a taking under this section
if the condemnee proves that the public entity has a reasonable,
practicable, and economically feasible means of avoiding or sub-
stantially reducing the damages that might cause the taking of the
remainder, or portion of the remainder, tc be justified under sub-

division (a).
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COMPREHENSIVE STATUTE § 421

Staff recommendation

(f) Nothing in this section affects {1) the privilege of the
entity to abandon the proceeding or abandon the proceeding as to

particular property, or (2) the consequence of any such abandorment.

Comment. Section 421 provides a uniform standard and a uniform
procedure for determining whether property may be taken to eliminate
physical and financial "remnants." With respect to physical remnants, see

Kern County High School Dist. v. McDonald, 180 Cel. 7, 179 P. 180 (1919);

People v. Thomas, 108 Cal. App.2d 832, 239 P.2d 914 (1915). As to the

concept of "financial remmants,” see Dep't of Publlic Works v. Superior

Court, 68 Cal.2d 206, 436 P.2a 342, 65 Cal. Rptr. 342 (1968); People v.

Jarvis, 274 Adv. Cal. App. 243, Cal. Rptr. {1969); People v.

Nyrin, 256 Cal. App.2d 288, 63 Cal. Rptr. 905 (1967); La Mesa v. Tweed

& Gambrell Planing Mill, 146 Cal. App.2d 762, 304 P.2d 803 (1956). See

generally 2 Nichols, Eminent Domain § 7.5122 (3d ed. 1963); Capron,

Excess Condemnation In California--A Further Expansion of the Right to

Take, 20 Hastings L.J. 571 (1969); Matheson, Excess Condemnation in Cali-

fornia: Proposals for Statutory and Constitutional Change, 42 So. Cal.

L. Rev. 421 (1969)., This section supersedes Section 1266 of the Code of

Civil Procedure, Section 104.1 and 943.) of the Streets and Highways Code,

-15-
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COMPREHENSIVE STATUTE § 421

Btaff recommendation

Sections 254, 8590.1, 11575.2, and 43533 of the VWater Code, and various
sections of special district laws. It does not supersede or affect
various provisions mde for "protective" condemnation, including Section
14 1/2 of Article I of the California Constitution and Sections 190-196
of the Govermment Code.

Subdivision (a). It should be noted preliminarily that the terms

"larger parcel" and “"entire parcel" are not synonymous. "Iarger parcel"
refers to the original, contiguous, unified parcel held by the condemnee.

See Code of Civil Procedure Section 1248(2); People v. Nyrin, 256 Cal.

App.2d 288, 63 cal. Rptr. 905 (1967). "Entire parcel" refers to the
entire parcel sought to be acquired by the condemnor; this includes the
part taken for the improvement itself and the remainder, or portion of
the remainder sought to be acquired under this section. The term "por-
tion of the remainder" is used in various subdivisions of this section
to allow for the case in which a taking affecting a parcel leaves more
than one remnant (e.g., the complete severance of a ranch by a highway).
In certaln cases, the taking of only one remnant {i.e., "a portion of
the remainder") might be Justified. The term does not mean or refer to
artificlally contrived "zones" of damage or benefit sometimes used in

appraisers' analyses.
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COMPREHENSIVE STATUTE § b2l

Staff recommendation

Subdivision {a) undertakes to provide a common sense rule to be
applied by the court in determining whether physical remnants {those of
"little market value") or financial remnants (those raising a "substantial
risk" that assessed damages will be "substantially equivalent" to value)
may be taken. The test is essentially that stated as a matter of con-

stitutional law in Dep't of Public Works v. Superior Court, supra, except

that the confusing concept of "excessive" damages is not used and

"sound economy” alone, or an estimate as to "sound economy" on the part
of the condemnor, is not made a basis for total-parcel takings. As the
Supreme Court made clear in that decision, such takings are not justified
(1) to avoid the cost and inconvenience of litigating damages; (2) to
preclude the payment of damsges, including damages substantisl in amount
in appropriate cases; (3) to guard against the mere possibility that the
determination of values, damages, and benefits will "miscarry"; or (4)

to afford the condemnor an opportunity to "recoup" damages or unrecognized
benefits by speculating as to the future market for the property not

actually devoted to the public work or improvement. In general, a usable

and generally salcble piece of property is neither a physical nor financial

remnant even though ites"higheat and best use'" has been downgraded by its

severance or &8 serious controversy exists as to its best use or value

-17-
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COMPREHENSIVE STATUTE § 421

Staff recommendstion

after severance. See, e.g., Ia Mesa v. Tweed & Gambrell Planing Mill, supra;

State Highway Commission v. Chapmen, 446 P.2d 709 (Mont. 1968). However, if

it is totally "landlocked" and no physical sclution is practieal, or
reduced beneath minimum zoning size and there is no reasonable probability
of a zoning change, or rendered unusable for any of its plausible appli-
cations, or made to be of significant value to only one or a few persons
(E;Eh’ adjoining landowners), it is 2 "remnant" irrespective of its size.

See, e.g., Dep't of Public Works v. Superior Court, supra; State v. Buck,

226 A.2d4 840 (N.J. 1968). The test provided by subdivision (a) is the
objective one of marketability and market value generally of the remainder,
rather than "value to its owner" as specified in Section 420 (which
authorizes the purchase of remnants)} and certain superseded provisions
such as former Section 104.1 of the Streets and Highways Code. See State

Highway Commission v. Chapman, supra. The term "substantial risk” and

the concept of "substantial" egquivalence of damages and value are taken

directly from Dep't of Public Works v. Superior Court, supra. Obviously,

those general terms are only guides to the exercise of judgment on the
part of the court. They are intended to serve as such, rather than to
indicate with precision the requisite range of probability or the close-

ness of arithmetical amounts.
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COMPREHENSIVE STATUTE § 421

Staff recommendation

Subdivision (b). Although this subdivision reguires a specific

reference to Section 421 as the statutory basis for the proposed taking,
it does not require either the recitation or the pleading of the facts
that may bring the case wlthin the purview of the section. See Pecople

v. Jarvis, supra. The resolution (or ordinance or declaration) is given

the effect of raising a presumption that the taking 1s justified under
this secticn. Thus, in the absence of a contest of that issue, the
subdivision permits a finding and judgment that the remainder be taken.
However, the presumption is specified to be one affecting the burden of
producing evidence {see Evidence Code Sectioms 603, 604), rather than
one affecting the burden of proof (see Evidence Code Sections 605, 606).
Accordingly, the burden of proving the facts that bring the case within
the section is left with the plaintiff (i;g;, the condemnor). See

People v. Van Garden, 226 Cal. App.2d 634, 38 cal. Rptr. 265 (1964);

People v. O'Connell Bros., 204 Cal. App. 3%, 21 cal. Rptr. 890 (1962).

In this respect, the subdivision eliminates any greater effect that

might be attributed to the resolution (compare People v. Chevalier, 52

Cal.2d 299, 340 P.2d 603 (1959)) or that might be drawn from a legisla-

tive (see Los Angeles County v. Anthony, 224 Cal. App.2d 103, 36 Cal.

Rptr. 308 (1964)) or administrative (see San Mateo County v. Bartole,

184 Ccal. App.2d L22, 7 Cal. Rptr. 569 (1960)) determination or declara-
tion as to "public use."
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COMPREHENSIVE STATUTE § 421

Staff recommendation

The subdivision also forbids reference in the valuation trial to
the resolution to iake under this section. For a somewhat anslogous
provision, see Code of Civil Procedure Section 12k3.5(e) (amount ;
deposited or withdrawn in immediate possession cases). :

Subdivisions (c) and (d). Remnant-elimination condemmation inevi-

tably raises the problem of requiring both condemnor and condemnee to
assume one position as to the right-to-take issue and an opposing posi-
tion in the valuation trisl. Thus, to defeat the taking, the property
owner logically contends that the remainder is usable and waluable, but
to obtain maximum severance damages, his contention is the converse. To
sustain the taking, the condemnor emphasizes the severity of the damage

to the remainder, but if the right-to-take issue is lost, its position in
the partial-taking valuation trial is reversed. Under decisional lew, the
right-to-take issue as to remnants has been disposed of at variocus stages.

See, e.g., Dep't of Public Works v. Superior Court, supra {mandamus as

to preliminary adverse decision by trial court); People v. Nyrin, supra

(appeal from condemmation judgment as to post-verdiet motion to delete

remnant ); People v. Jarvis, supra (appeal from condemnation judgment as

to belated pre-trial motion to add remnant); Ia Mesa v. Tweed & Gembrell

Planing Mill, supra (appeal from condemnation judgment following a valua-

tion trial apparently based on an alternative of partial or total taking).
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COMPREHENSIVE STATUTE § 42l

Staff recommendation

To obviate this procedural confusion and jousting, subdivision (c) makes

clear that either party is entitled to demand determination of the right-
to-take 1lssue before the valuation trial. Moreover, failure to make such
demand shall be deemed a waiver of this issue. Subdivisions (c) and {d)
make no change in existing law as to the appellate remedies (appeal from
final judgment of condemnation, prohibition, mandamus) that may be
available as to the trial court's determination. However, these subdivi-
sions do not contemplate that results of the valuation trial as to values,
damages; or benefits may be invoked either in post-verdict proceedings in
the trial court or on appeal to disparage a determination of the right-to-
take issue made before the valuation trial. Such a determination is
necessarily based on matters made to appear at the time it is mede and

it should be judged accordingly.

The preliminary hearing will be concluded and a determination reached
prior to the trial of issue of compensation. The extent to which evidence
introduced at a preliminary hearing can be introduced at the valuation
trial should be determined under the provisions of the Evidence Code.

Subdivision (e). This subdivision permits the condemnee to contest

a taking under this section upon the grounds that a "physical solution"
could be provided by the condemnor as an alternative to either a total

taking or a partial taking that would leave an unusable or unmarketable
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COMPREHENSIVE STATUTE § 421

Staff recommendation

remainder. In at least a few cases, the condemnee may be able to demon-~
gtrate that, given construction of the public improvement in the manner
proposed, the public entity is able to provide substitute access or take
other steps that would be feasible under the circumstances of the particular
case. If he can do so, subdivision (o) prevents acquisition of the remainder.

Subdivision (). Subdivision (r) makes clear that the procedure

provided by this section has no bearing upon the privilege to abandon or
the consequences of abandonment. The subdivision mekes no change in

existing law. See Section 1255a and People v. Nyrin, 256 Cal. App.2d 288,

63 Cal. Rptr. 905 (1967).
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COMPREHENSIVE STATUTE § Leg

Staff recommendation

The Right to Take

§ hpo, Disposal of scquired physical or financilal remmants

§ 422, Subject to any applicable limitations imposed by law,
g public entity may sell, lease, exchange, or otherwise dispose of
property taken under Section 420 or Section 421 and may credit the
proceeds to the fund or funds available for secquisition of the

property being acquired for the public work or improvement.

Comment. Section 422 authorizes the entity to dispose of property
acquired under Sections 420 and 421. However, it does not specify or
provide the procedure to he followed. Accordingly, such procedure is
left to be governed by statutory provisions applieable to the particular
entity or agency. In particular, this seection dces not require that
disposition be in accordance with the procedure specified by Government
Code Sections 193-196 for the disposition of property acquired for
"protective” purposes pursuant to Section 14-1/2 of Article I of the

California Constitution and Sections 190-196 of the Govermment Code.

-23-



CODE OF CIVIL PROCEDURE § 1266

o Staff recommendation

Seec. . Section 1266 of the Code of Civil Procedure is repealed.

1266, --Whenever-iand-is-to-be-conderned -by-a-county-or-eity
for-the-esipblichment-of-any-gtreci-er-highwayy-ineluding-euprese
highways-and-freewaysy-and-she-taking-ef-a-part-of-a-pareet-of-land
by-cueh-eondemning-antherity-would-lecave-the-remainder-thereaf-din
sueh-size-o¥-shape-er-eondiiion-as-to-reguire-such- condemuor-Lo-pay
in-eempeRsation- for-the-taking-eof-cuekh-part-an~-ameunt-egral-+o-she
fair-apd-reagensble-value-ef-the-whele~-pareedy-the-resoiniion-of
the-geverning-body-ef-the-eiiy-or-eounty-may-previde-for-the-taking
of-the-vwhele-of-sueh-pareel-and-upen-the-adepiion-of-any-suekh

o regotutien-ii-chali-be-decmed-necessary-for-the-paklie-usey-benefidy

safetyy-eeopenyy -and-general-velfare-ihat-cueh-condenning-antherity

aequire-the-whele-ef-such-pareel-

Comment. Seetion 1266 is superseded by Section 421 of the Comprehensive

Statute.

™~
i

=2l.



CODE OF CIVIL PROCEDURE § 1266.1

Staff recommendation

Sec. . Section 1266.1 of the Code of Civil Procedure is
repealed,

1266vir--A-aounty-or-a-eity-may-aequire-1and-by-aift-or-purekase
frep-the-owaer-bthereef-fer-apy-of-the-purpeses-gruperated-iR-Beation

1066-of-this-eeder

Comment. Section 1266.1 is superseded by Section 420 of the Comprehen-

sive Statute.
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STREETS & HIGHWAYS CODE § 104.1

Staff recommendation

Sec. . Suction 104.1 of the Streets and Highways Code is
repealed.

3043 --Wherever-a-pars-of-a-pareci-of-1and-is-te-be-taken-fer
state- highway-purpeses-and-tae-renainder-1s5-to-be-1efi-4in-sueh~shape
er-ecndition-as-+o-be-of-1isdle-value-to-its-awners-er-fo-give-rise
te-elaims-or-litigation-ecnesrning- severanee-cr-gther-damagey-she
department-~may-aequire-the-whele-pareel-and-may-seid-~the-remainder
e¥-mey-exNehange-the- same-for-ether-property-needed-for-state-highway

PUrpeses

Comment. Section 104.1 is superseded by Sections 420 through 422 of the

Comprehensive Statute.

-6
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STREETS & HIGHWAYS CCDE § 9h3.1

Staff Recommendation

Sec. . Section 943.1 of the Streets and Highways Code is
repesaled.

G43 ¢l --Whenever-a-part-of-a-pareel-ef-land-is-to-ba-taken-for
esupty-Righvay-purpesas-and-the-rematnder-ef-cuoh-pareel-ks-to-be
teft-in-suek-shape -or-eenditicn-as-te-be-af-litile-value-ta-its-owRak,
ex-te-give-riss-to-claims-or-1ibigaticn-ecReeFRinE-severanas-aF-othar
dapagesy-the-eeuRty-Hay~acquire~the-vhele-pareel-gud-may-sell-the
rematnder-or-pay-exehange-$he-pape~for-ather-praperty-nended-for

esuRsy-highvay-purpesess

Comment, Section 943.1 is superseded by Sections 420 through 422 of

the Comprehensive Statute.
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WATER CODE § 254

Staff recommendaticon

Sec. . Section 254 of the Water Code is repealed.

25k --Hherever-a-part-of-a-pereel-of -land-is-te-be-baker-for
pbate-dam-eP-vaber-purposes-and-the-renainder-in-to-be-tefi-in~-such
shape~-or-eondition-sa-te-be-of-ditblo-vatue-to-tts-owaery-cr-is
give-wige~te-elatms-er-titisabicn-eeneerRing-~Beveranee-aF-gthar
damagey-the ~department~-pRey-sequire-the-wvhete-parest-and-nay-satd
the-renainder-or-pay-exichange-the-pame-for-sther-property-needed

fer-ptate-dam-er-¥ater-purpasess

Comment. Section 254 is superseded by Sections 420 through k22 of

the Comprehensive Statute.
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WATER CODE § 85%90.1

Staff recommendation

Sec. ., Bection 8590.1 of the Water Code ig repealed.

8500 +1~~-Wherever-a-pari-of-a-pareel-ef-1and-ic-to-be-saken
for-parpeses-as-sei- forth-in-Seeiion-8500-of-1his-eode-and-the
repainder-is-e-be-lefi-in-cuch-shape-er-conditicn-as-to-be-of
iittiervalue-to-146-oWAery -Or-te-give-rise-40-elaime-or-2itigation
eoneerhing-Severanee-or-oiker- damage;-the-beard-may-aeguire-the
whele-gareel-and-may-eecll-the-remainder-er-may-exchange-the-same
fer-other-properiy-needed-for-purposes-as-set-forth-in-Beetion

8590-oF-4his-eode

Comment. Section 8590.1 is superseded by Sections 420 through 422 of

the Comprehensive Statute.
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WATER COLE § 21575.2

Staff recommendation

Pec. . -Section 11575.2 of the Water Code.is.repealed.

21575+2+--Whenever-a-pari-gf-g-pareel-of-1and- is-te-be-taken
for-giste-water-developmeni-purpeses-and-the-remainder-ig-a-be
tefi-in-sueh-shape-or-econdistion-as-io-be-of-litile-vaive-te-i%6
ewWRers;-or-te-give-rigse-te-elaims-or-1itigation-eoncerning-sever-
anee-or-other-dRapage; -the-deparinent-pay-aequire- the-vhole-par-
eei-ard-shall-sell-she-remainder-or-shall-exchange-she-came~for

ether-preperiy-neceded-for-siate-vaier-developrent-purpeses

Comment. Section 11575.2 is superseded by Sections 420 through 422 of

the Comprehensive Btatute.
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WATER CODE § 43533

Staff recommendation

See. . gection L3533 of the Water Code is. repealed.

L3533.--Vhenever-a-part-ef-a-pareel-of-1and-is- to-be-aeguired
pursdani-te-thig-ariiele-and-any-portion-of-the- remainder-is-te-be
ieft-in- guch-chape-or-condition-ag-te-be-af-1ittle-valne-to-its
ewhers-the-beoard-may-aeguire-and-sell-sueh-poriien-or-way-exchange
the-same-for-ofther-properiy-nceded-to-earry-cut-the-povers-eonferred

op-gaid-begrdr

Comment. Section 43533 is superseded by Sections 420 through ko2 of

the Comprehensive Statute.
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