#36.25 3/19/70
Memorandum 70-30

Sublect: Study 36.25 - Condemnation {The Right to Take - Byroads)

Attached to this memorandum is a copy of the tentatlve recommendation
and the background study relating to byroads, together with the comments
received after distribution of the recommendation {Exhibits I-VI). The
Commission previously considered these meterials at the June 1969 meeting
and directed the staff to amend Section 1238.8 to deal with the problem
of the effect on damsges of an offer by 2 condemnor to furnish an access
road under that section. This has been accomplished. See page 11
of the tentatlive recommendation. Bowever, no action was taken at the June
neetlng with respect to providing a private person with power t¢ condemn
land for sccess purposes. Accordingly, the recommendation continues merely
to authorize the creation of byroads under the Street Opening Act of 1903
and thereby withholds the right of eminent domain from private persons for
this purpose. This latter aspect of the recommendation is pertinent to
the Commission's general consideration of the right to take and we have
therefore taken the liberty of bringing these materials before you agaln.

There 1s a wide difference in the vlews expressed concerning the
right of a private person to condemm for byrcads. The State Bar Committee
on Soverrmental ILisbility and Condemnation, after a joint meeting of the
Northern and Southern sectlions, expressed the vliew that a private person
should have such a right and, moreover, that the test should be one of
"economic," not "strict," necessity. This positlon was repeated in part
by Mr. Homer L. McCormick, Jr., a partner in Rutan & Tucker, who stated

{Exhibit I, page 2):



There are few if any legislative bodies or public entities who
are willing to take on additicnal condemnation cases simply to expe-
dite the development of property that may be landlocked. To be sure,
if a contemplated condemnation action by a public entity is respon-
sible for the landlocking of a parcel of land, the public entity
should be expected to use your proposed secticns, but in other events
the property owner is likely only to find a deaf ear when he seeks
that sort of help. If the Commission has any evidence to indicate
that it is better to allow only public entities to acguire access

roads to landlocked parcels, then I think the Commission should state
what evidence it has that this result is desirable. Those of us who

represent property owners in rapidly developing counties would certain-

ly arrive at the opposite conclusion. If the Commission is not disposed

to provide in the law that private individuals can copdemn a so-called
byroad when they are able to show strict necessity, then at least the

Commission should not change what many of us belleve is the existing

law allowing such condemnations without substantial evidence that

guch change is necessary.

On the other hand, we did recelve letters that approved the entire
recommendation generally (see Exhibits II, III, and V) and the minutes of
an earlier meeting of the Northern section of the Bar Committee on Govern-
mental Liabllity and Condemnation reflect that the Northern section speci-
fically endorsed the Commission's tentative recommendation and disspproved
the power of private persons to condemn. Also, letters from Mr. Joseph K.
Horton, of Horton & Foote (Exhibit VI), not only endorse the vesting of
the power of eminent domain in a publiec body rather than a private person,
but further suggest that additional statutory limitations be placed on the
exercise of the power. Specifically, Mr. Horton suggests:

that in order to establish such an easement certain factors must be

present: [(1) the dominant owner] . . . must be innoccent . . .; {2)
irreparable injury must not result to the party sgainst whom the
easement is established; and . . . (3) the hardship to the one

establishing the easement must be greatly disproporticnate to the
hardship caused the one against whom the easement is established. . . .

Finally, the Commission should note the approach of Senate Bill 110,
introduced by Semator Carrell at the 1970 legislative session (see attached

Exhibit VII). This bill is identical to Senate Bill 68 which was introduced
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by Senator Carrell in 1969 and died in committee~-apparently because the
Commission had the topic under current study. Senate Bill 110 permits
condemnation "of an easement by the owner of private property for which
there 1s a strict necessity for an easement for access to & public road
from such property." Senate Bill 68 was opposed by the State Rar Committee
as belng too restrictive and as restricting existing law; the same bill
was vigorously opposed by Mr. Horton as being too liberal. It seems
cbvicus that we will be unable to please everycne; the question remains
whether the Commission desires to make any changes in its present
recommendation.

Respectfully submitted,

Jack I. Horton
Associate Counsel
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California Law Revision Commission

School of Law of Stanford University ,
Stanford, California 94305 It RERLY PLEASE REFER 1O
Gentlemen:

Recently I received the Commission's "Tentative Recommen-
dation Relating to Inverse Condemnat10n—~The Privilege to Enter,
Survey and Examine Property' and "Tentative Recommendations -
Relating to Condemnation Law and Procedure--~The Right to Take
{Byroads)'. You requested my comments relating to these recom-
mendations.

Qur firm represents some 25 public agencies on the condem-
nor's side of condemnation cases. In addition, we represent a
large number of property owners. We have no quarrel with your
concept or proposals relating to the privilege to enter, survey
and examine property, except wherein you propose that the court
might require upon application by the condemnor that an order to
enter property be conditioned upon a security deposit where that
security deposit would include an amount to reimburse the owners
of the property for costs and attornay s fees. Although I person-
ally would be happy to see the entire law changed so that property
owners are compensated for attorneys fees in all cases involving
direct as well as inverse condemmation, your ,concept would cer-
tainly change the existing law. 1If attorney's fees are to be paid
in order to secure the right to use property temporarily for
surveys, why should they not be paid when we have a temporary
easement, for example, for comstruction purposes? Why not when
a permanent taking cccurs? Just compensation has been held not
to include attorneys fees to date. 1f your proposal were made
I think that most attorneys ior property owners would simply
take the posiltion in every case where a survey is sought that
they would refuse entry. Thereafter, the pUbllc agency would
apply for a court order and the property owner's attorney would
come into court and claim that a security deposit be put up and
also that he be awarded attorneys fees. It seems to me that this
provision relating to attorneys fees should receive further consi-
deration by the Commission.
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RUTAN & TUCKER

California T.aw Revision Commission
January 27, 1969
Page Two

Your second recommendation relating to byroads in our
opinion adds to the flexibility of condemning agencies in that
they would be able t¢ acquire access roads onto otherwise land-
locked parcels without the gquestion of public use and necessity
being raised. Unfortunately, however, the recommendations of the
Commission purport to change the prcbable existing law that a

privete individual could condemn an access route so that a parcel

of landlocked property could be developed. Your own study points
out that this change is contemplated. As your study glso points
out on page 10: "Maximum utilization of land is important." . .
You state on page 3 of your tentative recommendations relating t
byroads that the "Commission has concluded that if there is any
need for the acquisition of a byroad by condemnation, the appro-
priate legislative body rather than a private person should ini-
tiate the proceedings: by deleting the word "byroads' from

§ 1238 of the CCP and expressly providing that a public agency
can acquire byroads and by statements such as the above it can

be expected that courts in the state would hold that a private. .
person could not condemn a byroad. Any court interpreting these
new proposals is certain to consider the Law Revision Commission's
recommendations as part of "legislative history", if nothing else.
Iganur opinion this proposed change is an extremely undesirable
change, : . ‘

There are few if any leglalative bodies or public entities
who are willing to take on additional condemnation cases simply
to expedite the development of property that may be landlocked,
To be sure, if a contemplated condemnation action by a public
entity is responsible for the landlocking of a parcel of laund,
the public entity should be expected to use your proposed sections,
hut i{n other events the property owner is likely only to find a
deaf ear when he seeks that sort of help, If the Commission has
any evidence to indicate that it is better to allow only public
entities to acquire access roads to landlocked parcels, then I
think the Commission should state what evidence it has that this
result is desirable, Those of us who represent property owners in
rapidly developing counties would certainly arrive at the oppo-

"site conclusion. 1If the Commission is not disposed to provide in

the law that private individuals can condemn a so-called byroad
when they are able to show strict necessity, then at least the
Commission should not change what many of us believe is the
existing law allowing such condemnations without substantial
evidence that such change is necessary.
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Mr. John H. DeMoully

Executive Secretary

California Law Revigsion Commigsion
School of Law

Stanford University

Stanford, California 94305

Re: Californie Law Revision Commission
Condesmation Law and Procedure
The Right to Take (Byroads)

Dear Mr. DeMoully:

This office has reviewed your temtative recommenda-
tion relating to Condemnation Law and Procedure -~ The Right
‘to Take (Byroads), as revised November 26, 1968. This
office approves the tentative recommendation.

Very truly yours,

JOHN D, MAHARG
County Counsel

By~\,{qao/(ﬁ ,ﬂﬁi-&Céf

C Swith
Depﬁty Cownty Cownsel

TCS:jac
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CABLE "PEELGAR™

-May 27, 1969

John H. DeMoully, Executive Sccretary

The Callfornla State Bar Commattee on Govern-
. mental Liability and Condemnation, at.a joint meeting, -
took the following action on matters which have been under

consideration by the Law Revision Comission, and this

meano is being submitted as the positlon of the entire
State DBar Commlttoe. .

(3)

(a)
{b)

"Re Senate Bill No. 68,
Committee unanimously agreed that the word "byroads" in
§1238,0 and 1238.9 be disapproved,
4 of Sendtc Bill No. 68 be dlSﬂpplOvtﬁ for the following
reasons:

the State Bar ]

and that Scction

Present law is adequate.

The proposed €.C.P. §1238.8 and

1238.9 are more restrictive than present law,

(e}

Further study is necessaxry if the

present law is 901ng Lo be changed or bLiroa uaned

{d)

= '\" .V‘
AU

This Committee is in Eavor of -the conco Ot !

domain, but the proposed changes do not accomplxah that

goal.

,of liberalizing this portion of the law of eminent - w
i




{6} The Committec uwnanimously agreed as follows
re Scnate Bill No. 68, "The Right to Take: Byroads": ) '

{a] The Comnittee js in favor of liberal-
izing this portion of the law of eminent domain, but
does not feel thet the propesed changes in Senate Bill
No. 68 accomplish this goal and suggest. that further
study be made with the following in mind:

(1} Avoid the requirement of the approval
of any public agency as a condition upon which a
private condemnor must plocccd, i.e,, the Suporlor
Court should have sole jurisdiction.

{(2) “strict neﬂosvlty“ should not be the
critcrlon to bringing an eminent domain action fox -
either a public or private condemnor but ecancmlc

“necessity should be the test.

, {3} A)l existing statutes of 5pecial appli-
: catlan re byroads should be repealed to be superseded
-by thls propaaed statute of general appllcatlon.

ciad

Very truly yours,

7 il

Cbeorqe C. Hadley
Chaixman / /

GCH :
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Febpuary 10, 1906% ARNE HANSEN
My, Jonn H, Dedeully
Californta Low RHevision Comminpsion
School of Law
Stvanford University ‘
Stanford, California 943205
Dear Mr., Delouliy:

RKe: Tentative Focommendailons:

(2} Inverse Condemnatlion ~ Frivilege to Foaber,
Survey anu Examiqe pﬂﬂyarty

(v} Condemnation uav znd Progedurs - Right to
Take Lyroads

We have reviewed tho tentative 1QCG1Heﬁdat¥0hs furnished by
your office In the sbove referenced matters en which you have
reguested comnments We aorec with Lihw proposals zs subnitted to
the Law Revision Commissjﬁﬁ.

Qur offlce has bezn with the procléem on the right of
a condemnling agency © vi oexaming o wvoperby, even after
g complaintd in emincen {”bu fijed. OPSOVEYD, SCHOCL
districts do not haove Corior pos SE%’ Loy in Eﬂ;nant
tomaln proczedings and to enter and malle surveys is
not eclear under gxisting amendments o Ssellions lﬁ%a
and 1242.% of the Cede ol Uivil Frocecure will elarify these
issuer.

This office alsc in gpecific cases where
schoel districis have Cle agguisition of sddi-
tlonal property Lo pro roperty not taken. In
the pest we have acvi 2ty thabt they have ng
authorlty to acquire O othner than sonooeli nuildaings
and grounds unless cther: 211y autborized. (See
Educatlion Code Secticn 1 shor s acouisition of
property by 2 senool disz cabs Tront of property

owmed by the Jdistrict when roguives I'or s ol purroses; andg
Section 152051 which suthorizes o sonool d riet Lo aoagulipe

land for a “schoel aporcacn’™ which is noi re thnan one-hbalf
mile in length and is entlvely oulside the beoundaries of any T3

AES



Mr. John H, DeMonlly - February 10, 1963
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vify tiils problem.

I
b

1
[

eity.) The proposed amendmonts wi

Very truly yours,

Jlfinau Hebhzbl3, J8., Couuly Counsel
Ty - £ o . "‘=
P N R S !f/' .
VRN N A
Loenee bl L el
AL CGLAHK, D&puty

-

DO AR

cc:  Terry €. Smith
Deputg County Coungsel
GUY Hall} of Administratio
Los Angeles, Callifornia
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TELEFHORE RIG-i147

CApril 22, 1969

California Law Eevision Commission
School of Law

Stanford University

Stanford, Califsrnia 94305

-t

Gentlemen: -
L an advised that you are studying possible proposed laws welative
to landlocked property.

We reﬂpegt;ul ¥ submit herewith our views in regard to any proposal
such as set forth in 1959 3Senate 2ill No. 68 which we strongly oppose.

To give the right of eminent domain, a heretofore limited preroga-
tive of the Scverign, as proposed without any regard to eguities,

can lead to deprivation and damage to private property most unjustly,
To illustrate, we need only refer fo a 3ituation where a developer,
due entirely to a lendlocked sitvation which he bad occasioned, can
cut through adicining, fully developed and cccupied single family
residential property, depriving *h? owner of the full and rightful
use of his home site, for personzl gain in developing property to
the rear tliereof, Fqu1f1es must and should be considered,

As you well know, this Etate has for yvears recognized the law per-
taining to a way of necessity. This has been carefuily developed

by the courts and a brﬁaa and unfaiy extension of the same, under

the guise of eminent domain should not be sanctioned. The California
law is clear that a mey of necespity is based on the inferred intent
of the parties. This is discarded ﬂnrirely in this proposal. For
example, the tand may be bhordering an existi: i3 soad easement which
may be vacated and abandoncd by ths landowney cor the land may be
hordering a public street and the portion berdering the same conveved
by the landowner and such owner could, under this sectlon, exercise
eminent domain against an innaaent third party, perhaps destroying

to a considerable extent the privacy of his home, to such party's
detriment, A landowmner could even have prcvidad in connection

with the conveyance, thal theve should be no right of way and still
claim divect or by successor under this acrt,

We now note that the Court of Appeal bas decided 3 case which
i1

emphasizes our position. The case is Miller v. Jcohnston, Court of
Appeal, First Appellate Diesirict, Divisien I, February 3, 1969 {as

i >
vet unreported in the advaunce decisions). The case considers the




California Law -2~ April 22, 1969
Revision Commission

establishment of an easement for aczcess under common law for equitable

principles, It stresses that in nvder to establish such an easement
certain factors must be present, thz first of which is:

Mefendant {in such case the nare } seeking ©
establish the easemenr) muist be innccent -

the enc;mdchment must not be fhe resuit of
defendant’s willful act, and perhaps not the
result of defendant’'s negligence.” b

Second: irreparabvle injury must not result to the partv against
whom the easement is established, and rthird; the hardship te the

one establishing the easement must be greatly disproportionate to
the hardship caused the one against whom the easement iz established
and this must clearly appear in the evidence and proved by the party
asserting the right to the easswment.

Yours sincerely,

"“"'-m‘__rl _-':'-.\‘---- - _,af:/ ”-;:'u T e
. ‘\J.U.F R fwdl R L5 e i

_ .JuStQ]" X, }*nrt{“m
. ai HORTON & FOOTE
JKH :nk o _
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TELEPHONE B8 147

. May 14, 1569

Mr. John H. DeMoully

Executive Secretary -
Californis Law Revizion Commission

School of Law

Stanford University

Stanford, Califernia 94305

Re: Landlocked Propercy
Dear_Mr,'BeMbully:

Thank you £or your 1etter of april 24, 1969 Iin response to mine of
April 22nd, 4

1 have reviewed the tentative recormendation revised November 26, 1968
and a study relating to the use of the power of eminent domain to
acquire byrcads. It is noted that the recommendation of the Commission
vests such power of eminent domain in the public body rather than a
private person. This, I believe, to be far better and more likely to
prevent inequities. I feel it is & considerable impravement over 1968
Senate Bill #15.

It appears that the tentative recommendation is the tentative action
on Recommendation 4 of the study, although the recommendation is dated
prior to the date of the study., If I am in error in this respect,
please advise me.

We alsoc submit that provisicrn should be wmade to prevent inequities as
discussed in our letter of April 22ad, Otherwise the public body
might become the tool to inflict unwarranted and inequitable damage
to one person for the private gain of another,

I sh9u4d like fo have each member of the Commission receive a copy of
this letter, as well as our letter of April 22nd, and if this is not to
be done, or Lf you would like to have ug furnish you with extra copiles,
please let we know.

Agaln thanking you, I an
' Yours very truly

H T a ke g ___( _‘! /{ )‘!g!‘ PR -
‘\"‘3
bl

s Joxerh X, Horton
.of FORTON & FOOTE
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Introduced by Benator Csrrell

January 13, 1970

mﬁb TO COMMITTEE ON JUDICIARY

An aot to omend Section 1338 of, and to add Seclions 1235.8
and 1238.9 to, the Code of Civsl Procedure, relating iv emi-
nent domain,

The people of the State of California do enact cs follows:

Secron 1. Section 1238 of the Code of Civil Procedure is
amended to read:

1288. Subject to the provisions of this title, the right of
eminent domain may be exercised in behalf of the following
public uses: ' .

1. Fortifientions, magazines, arsenals, Navy yards, Navy and
Army stations, lighthouses, raoge and beacon lights, coast
surveys, and all other public uses anthorized by the govern-
ment of the United States.

2. Public buildings and grounds for use of a state, or any
state institution, or any institution within the State of Cali-
fornis which is exempt froni taxation under the provigions of
Seetion 1a, of Article XTI of the Constitution of the State of
California, and all other public nses authorized by the Legis-
latare of the Staie of California.

LEGISLATIVE COUNSEL'S DIGHST

8B 110, as introduced, Carrell’ (Jud.). Eminent domain,

Amends Sec. 1238, adds Secs. 1238.8 and 1238.9, C.C.P.

Deletes provisions authorizing the exercise of the right of eminent
domain in bebalf of byroads. '

Provides that an owner of property for whieh there is a striet neses-
sity for an easement for access to a public road from such property
may sequire, by eminent domain proceedings, an easement for access
to a public road and that it shall afferd the most reasonable access
consistent with other uses of the burdenéd land and the loeation of
already established roads and shall include the right to install or have
installed utility facilities therein. Makes these provisions inapplicable
to prescribed lands in the state park system and for the aequisition of
a private or farm crossing over a railroad track,
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3. Any public utility, and public buildings snd groun
for the use of any county, incorporated city, or eity an
county, village, town, school distriet, or irrigation distriet,
ponds, lekes, canals, aqueducts, reservoirs, tunnels, flumes,
ditehes, or pipes, lands, water system plants, buildings, rights
of any naturs in water, and any other character of property
necesgary for conducting or storing or Qistributing water for.
the use of any county, incorporated city, or city and county,
village or town or municipal water distriot, or the inhaditants
thercof, or any state institution, or necessary for the proper.

'ﬁevel?pment and control of such use of %2id water, either at
- the time of the taking of said property, or for the futurs

proper development nnd contro! thereof, or for draining any
eounty, incorporated city, or.city and county, village or town;
raising the banks of streams, romoving obstruetions therefrom,

.ind ‘widening and deepening or straightening their channels;

roads, highways, boulevards, streets and alleys; publie moor-

_ing places for watércraft; public parks, ineluding parks and -

other ‘places covered by water, and all other pubBe uses for

_.the benefii of any county, incorporated.ecity, or oity and

county, village or tewn, or the inhabitants thereof, which may
be authorized by the Legislature; but the mode of apportion-

_ ing and collecting the costs of such improvements shall be sach -

as may be provided in the statutes by which the same may be .
authorized. , ‘

4, Whavves, docks, piers, warehouses, ehutes, booms, ferries,
bridies, toll ronds, bwrewdss plank mud tornpike roads; patha

and vouds.either on the surface, clevated, or depressed, for

the use of bicyeles, tricyeles, motoreyeles and other horseless

“vehiclos, steam, eleetrie, nnd horse roilvonds, enmals, ditehes,

dams, poundings, flunes, aqueduets and pipes for irrigation,
public transportation, supplying mines and farming neighbor-
hoods with water, und dreining and reclsiming lands, and for
floating logs and hwmber oa streams not navigable, and water,
water rights, canals, ditches, dams, poundings, flumes, ague-
duets and pipes for irvigation of linds furnished with water
by ecovporutions supplying water to the lands of the stoek-
holdevs thereof only, and lands with all wells and water therein
adjacent to the lands of any municipality or of any corpora-
tion, or person snpplying water to the public or to any neigh-
borhood or conmunity for domestic usé or irrigation.

Authorizes, in any case in which the state, a éonnty, city, publie

digtriet

or other public ageney in this state oxercises the right of

eminent domain, the taking of sdditional property in an amount rea,
sonably necessary to provide access to a public road from any property
which is not taken and for which there is a striet neeessity for an
easement of sceess to a public road from such property.

Declares publio right to use and enjoy sneh ensements. Imposes duty
6f maintenance of casement on owner of the property for which the
easement ig taken. , :

Vote—Majority; Appropriation—No; Sen, Fin—No; W, & M~No.
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3. Noads, tuunels, ditehes, fimes, pipes, acrial and surfuee
tramwviys and dunipivg places for working mines; also ontlets,
nafural or otherwise, for the flow, doposit or eondued of tails
ings or refuse ma lfer from mim}s; lso an secupaney in eom-
mwon by the owners or possessors of different mwines of any
pleee Tor the flow, deposit, or eonduct of tailings or refuse
matier from their several mines,

6: Byvonds beading fvom hishwary teo residences; fapms
sies s fordortos aied bildings Lor sperating mmehines
OF neeeatiy in reach pay propesty nsed for prblie prepeces:

[ .

6. Telegraph, lelephone, radie and wireless Jines, systoms
and planis,

& .

7. Bewerage of auy incorporated cily, efty sud counly, or
of any villige or fown, whether inearpovated or unbueorpo-
rited, or of any setttonond consisting of not less than 10

. famihies, or of snv baiddines Leloancine 1o the siale, or 1o any
» o n "~ * »

college or universiiy, alsa he eouncetion of privale residonces
and ui}»el l,nll!dtn-,,r~.r through other property, with the wmains
of an siablished sewer system In any sueh eity, cily and
county, town or villoge.

8 Houds for tldnsporinlmn by irdcm}n ohngmeg or road loco-
motives, ) . .

8. 0] pipo!incs. /

4

16. Ruilrends, reads and ﬂumm for qunrrym logaing or
lumberving purposecs,

312 ) S )

1. Cmmls, roservoirs, dams, ditehes, lames, aqueducts, and
pipes and ountlets natural or otherwise for supplying, storing,
anil discharging water for the operation of nmdunm for the
purposc of generating snd traranitting eleetrieity for ‘the
supply of mines, qllarl’i{:'i, ratlronds, tr.nmm}s mills, and
factories with electrie power; and alko for the app};.mg of
electricity to light or heat amincs, quarries, mills, factories,
incorporated citics and counties, villayges, towns, or irrigation
districts ; and also for fumishing :-Iectricit.y for lizhting, heat- -
ing or power purposes to individuals or corporations; together
with lands, buildinys and all other improvements in or upon
which to erect, mctail place, use or operate machinery for the

. purpose of generatmg and transmitting clectrlc:t} for any of

the purposes or_uses above set forﬂl

12, Blectric powerlines, eleetric heat lines, eleetric light
lines, eletrie Hoht, heat and powerlines, and works or plants,
Jangs, buildings or rights of anv charaeter jn_water, or_auy
other character of property necessary for gencration, trans-
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mission or distribution of electrieity for the purpose of fur-
nishing or supplying cleetrie light, heat or power to any
eounty, city and county or incorperated city or town, or irri-
gation distriet, or the inhabitants thereof, or necessary for the
proper development and confrol of such use of such electricity,
either at the time of the taking of said property, or for the
future proper development and cuntrol thereof. -
H-

12, Cemeteries for the burial of the dead, and enlarging
dm?s- adding to the same and the grounds thoreof .
3

‘14, The plants, or any part thereof, or any reeord therein

of all persons, firms or corporations h{‘!‘et(}fm{-’ now or hrre-

after enguged in the business of searehing publrc records, or
publishing publie records or Risuring or suuranteeing titles

- to reat property, including a1l copics of, and all abstracts or

nemoranda tuken from, publie reeords, which are owned by,

“ob in the pessession of, sieh persons, fivms or covporations or
- which are tsed by thew in iheir respective bustnesses; pro-

vided, Tiowever, that the right of eminent domain in belalf of
the publie uses mentioned in this subdivision may be exercised

only for the purposes of restoring or replaving, i whole or in -~

part, publie revoxds, or the substanee of publie records, of any
eity, cily and eountyr, county or ofiier manicipalily, which
reenrds Bave bee, or may hecealter be, Tost or destroyed by
confligration or other, public culmnity ; and provided furthee,
that sueh right shall bo exercisedd only by the city, cily und
eounty, eonuty or mnicipality whose records, or part of whaose
vecords, have been, or may be, so lost or destroyed.

M5 A S
15. © Expositions or fairs in aid of which the granting of
public. moneys or ether things of vulue has been authorized
by the Constitation.

- _

16. Works or plmts for sapplying gas, heat, vefrigeration
or power 1o sny county, city and conly, or umurpnr.ltctl eity
or town, or irvigation district, or Ui inhabitants thereof, to-
welher with llndw, Luildings, and all uther improvements in
vr upon which to ereet, instwil, plice, maiutain, nse or operate
maehinery, .npph.mwa works and plants for the purpoese of
seneraling, transinitting and disteibuling the sine and rights
uf iy natupe in water, o properiy of any chavacter neeessary

for the purpose of gencrating, lrausmitting wad distributing

the same, or peeessary for the proper developinent and contrel
of such use of soeh zus, bent, relrigeration, or power, either
at the time of the takisg of said propecty, or for the futuve
proper development and control thereof,

17, Standing trees and ground necessary for the support
and maintenmee therrof, alomg the course of any higliway,
within a maximum distanee of 300 fect on each side of the
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center thoreaf; amd grownd for the colinye and growth of
irees slong the course of any bighway, within the maxinum
distatiee of 30U feet on cach side of the center theveof,

3

18, Prupagation, rearing, plapting, distribution, protection

or conservation of fixh,

20 .
19, Airports for the landiny and taking off of aireraft, and
for the construction and mmintesanee of hangars, wooring
masts, fiyvivg fields, sigoal lights and vadiv cquipment.

o !

2. Any work or undertaking of o city, connty, or eity and
county, housing authority or commission, or other politieat
subndivision or public holy of the stute: () o demodish, eloar
or remove buildings fean any area which is detrimental to
the salely, Tealth amd morals of the people by veason of the
dilapilation, overerowding, faulty arrangetent or design, laek
of ventilation ur sunitiey foeilitivs of the dhwellings predomi-
nating in suel apeasy or () to provide dwellings, upartnents
or uthnr Jiving mecommoditions for persons ot fawilies who
lack the ameunt of ieome which is nevessary {ay determined
by the bady enguping in sairl work or underlaking) te enable
them to live in decent, safe and savitary dwellings without
ovcrcl'owdiuv :

‘21, Tevminal facilitios, Tands, or f.irm:!unﬂ. for the receipt,
transfer or delivery of passengrrs or property by any common
enrrivy uperaling upin wny public highway in"this state be-
tween fixed termind or over a regular route, or for other t(‘l'ml-
nal faeilitios of any such eurrier.

Se. 2. Scetion 12188 is added to the Code of Civil I’roce-
dure, to read :

1238 8. Subject to the provisions of this title, the vight of.

emineut domain may hr' exereised in belwlf of the folirm mg =

publie uses:

The aequisition of an eascment by- the ovner of prwslte prop-
erty Tor which there is a striel neeessity for an casereent for
aceess to a public mad frow sueh property.. The eascment
which may be taken shall afford the most reasonuble aceess to
the property for whicl the easement is taken consistent with

- other uses of the burdened land and the loeation of already

established roads, and shall include the right to install or have
installed utility facilitios therein. The public shall be entitled,
as of right, 1o use and enjoy the easement which is taken. The
owner of the property for which the easemeut is taken shall
maintgin any such easenment,
This scetion does naot apply to lands of the state park syatem

a‘i] to which Scetion 5003.5 of the Tublic Resources Gode ap-
plics.
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This section shall not be utilized for the acqaisition of a
private or farm crossing over a railroad teack, the exclusive

. remedy of an owner of a landlocked pareel to acquire a private

or farm crossing over soeh track being that provided in Section
7587 of the Publie Uhilities Code. -

SEC. 3. Section 1238.9 is ndded to the Code of Civil Pro-
eedure, to read; |

1238.8. In any case in which the state, & connty, eity, pub-
Be distriet or other publie ageney in this state exercises the

_zight of eminent domain, additional property may be taken in

an amount reasonably necessary to provide access to a publie
rord from any property which is not taken and for which
there is a striet necessity for »u casement of access to 2 publie
road from snch other property, The easement which may be
taken shall afford the most reitsonable aceess to the property,
consistent with other uses of the burdened Jand and the loea-
tion of already established rouds, The public shall be entitled,
a6 of right, to use and enjoy any easement taken ander this
seetion. The owner of the property For which the cusement is
taken shall maintain any sach casement, _

Nothing in this section shall be eonstrued to prohibit a.publie
agency from restricting the use and enjoyment by the publie
of any casement or right-of-way tuken under pny other provi-
sion of this title. '

See. 4. The Legislature hoveby deelares its poliey to elimi-
nate landlocked parcels of properiy in order to fucilitate publie
safety and to enable the beneficial use of ail Jand in this state.
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WARNING: This tentative reccmmendation is being distributed so that
interested persons will be advised of the Commission's tentative con-
clugions apd can make their views known to the Commission. Any comments
sent to the Commission will be considered when the Cormisslion determines
vhat recommendation it will make to the California legislature.

The Commission often substantially revises tentative recommendaticns
as a result of the comments it receives. Hence, this tentative recommen-
dation is not necessarily the recommendation the Commission will submit

to the Legislature.




_ NOTE
This recommendation inclndes an explanatory Comment te each
section of the recommended legislation. The Comments are written
an if the legislation were enacted gince their primary purpose is
to explain the law as it would exist {if enacted) to those who will
have occasion to use it after it is in effect.
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TENTATIVE
RECCMMENDATION OF THE CALIFORNIA
IAW REVISION COMMISSION
relating to
CONDEMNATION LAW AND PROCEDURE
The Right to Take (Byroads)

As enacted in 1872, Code of Civil Procedure Section 1238
authorized takings for 'byroads" in subdivision (4) and for "byroads
leading from highways to residences and farms" in subdivision (6).
Subdivision (6) was expanded in 1895 to cover "byroads leading from
highways to residences, farms, mnmines, mills, factories and btuildings
for operating machinery, or necessary to reach any property used
for pubiic purposes.” In an appropriate case, Civil Code Section
1001 would appear to authorize a private person to maintain an action
to acgqulre private property for the "byroad" described in sub-
division (6).l

The need for resort to eminent domeln to acquire property for
byroads is partially alleviated by the common law doctrine of "ways
of necessity." Wevertheless, situations exist where a landowner lacks
adeguate access to an established road and does not have a common
law wey of necessity. Use of the general authority of Civil Code
Section 1001 to acquire property for byroads has not received judicial
sanction and no explicit speciel statutory procedure now exists
whereby either & public entiﬁy or an individual may condemn to provide

byroads. The Commission therefore recommends that the provisions in

1. For additional background iuformation, see the research study (attached)
prepared by the staff of the Iaw Revision Commission.

)=



subdivisions (4) and (6) of Section 1238 relating to byroads be
deleted and that more explieit statutory provisions relating to
byroads be enacted. Specifically, the Commission recommends:

1. The Street Opening Act of 1903 (Streets and Highways Code
Sections 4000-4443) should be emended to make clear that a byroad
may be opened in the manner therein provided. This act, if it does
not already permit opening of byroads, is readily adeptable for this
purpose and provides a complete statutory procedure covering notice,
review, compensation, and assessment. To provide explicit recognition
that the initiative for the opening of new roads, including byroads,
frequantly comes - from private persons and to codify the present
practice in at least some counties, a provision should be added to
the Street Opening Act of 1903 to make clear that privete persons
may present reduests for specific improvements to be undertaken under
the act,

These changes will make available an existing procedure whereby
the cost of the improvement (including acguisition of land by condemns-
tion) will be paid by the benefited property owner. Of course, the
legislative body acting on the regquest to establish a byroad should
have complete discretion to refuse to undertake the project and should
be permitted, for exasmple, to assess the benefited person not only for
the cost of establishing the byroad but alsc for the cost of its
maintenance. See, e.g., Streets and Highways Code Sections 969.5 and
1160-1157 .

2. A public entity acquiring property for a public use should be

permitted to acquire such additional property as is necessary to provide

-



aceess to property not taken. In certaln situstions, the scquisition
of property for a public use may cut off aceess to properiy not taken.
In such situstions, it is fairly clear that the taking of edditionel
property to provide access to the otherwise isolated parcel would be
held to be & public use but in California no expiicit statutory or
decisionel suthority for such takings exists. A statutory provision
recognizing that such authority exists is desirsble for such tekings
often are the most sstlsfactory method of mitigating the adverse
consequences when land is scquired for & public improvement and such
authority would minimize the need Pfor so-celled "excess condemnntion."2
3. The Commission has considered whether a private person should
be authorized to Initiate condemnation proceedings for & byroad. Under
Californie law, & private person mey initiete such proceedings to acquire
a sever essementd and an srgument could be made for the extension of
thils authority to the scquisition of a byrocad. The Commission has con-
cluded however that, if there is need for the acquisition of a byroad
by condemnation, the sppropriste legislative body rather than a private

i
person should initiste the condemnation proceeding.

2. See Pecple v. Superior Court, 68 Adv. Cal. __, 65 Cal. Rptr. 342, 436
F.2d4 342 {1968).

3. Linggi v. Gsrovotti, 45 Cel.2d 20, 286 P.2d4 15 (1955).

b, The right of any public condemncr, e€.g., public utility to condemn
access roads to property acquired for s public use should be un-
affected by this recommendatiomn. It should mlsc be noted that
this is, in any event, merely the first in a series of recommen-
dations dealing with the proper extent of the power of eminent
domain and will be gubmitted to the Leglslature only as a part of
comprehengive legislation desling with thet subject.
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The Commission's recommendstions would be effectuated by the enactment

of the feollowing messure:

An act to agend Bection 1238 of, and to add Section 1238.8 to, the

Code of Civil Procedure, and to amend Section 4008, and to add

Sections 40O0B.1 and 4120.1 to, the Streets and Highways Code,

relating to roads.

The people of the State of California do enact as follows:

Section 1. Section 1238 of the Code of Clvil Procedure is
amended to read:

1238. subject to the provisions of this title, the right of
eminent domain may be exercised in behalf of the followlng public
uses:

1. Fortifications, magazines, arsenals, Navy yards, Navy and
Army stations, lighthouses, range and beacon lights, coast surveys,
and all other public uses authorized by the Govermment of the United
States.

2. Public buildings and grounds for use of a state, or any
state institution, or any institution within the State of California
which 1s exempt from taxation under the provisions of Section la of
Article XIIY of the Constitution of the State of California, and
all other public uses authorized by the Legislature of the State of

Californi=a.



3. Any public utility, and public buildings
and grounds, for the use of any county, incorporated city, or city
and county, village, town, school district, or irrigation distriet,
ponds, lakes, canals, agueducts, reservoirs, tunnels, flumes, ditches,
or pipes, lands, water system plants,buildings, rights of any nature in
water, and any other character of property necessary for conducting
or storing or dilstributing water for the use of any county, incorporated
eity, or city and county, village or town or municipal water district,
or the Inhsbitants thereof, or any state institution, or necessary
for the proper development and control of such use of said water,
either at the time of the taking of said property, or for the future
proper development and control thereof, or for draining any county,
incorporated city, or city and county, village or town; ralsing the
banks of streams, removing cbstructions therefrom, and widening and
deepening or straightening their chanmnels; roads, highways, boulevards,
streets and alleys; public mooring places for watercraft; public parks,
including parks and other places covered by water, and all other
public uses for the benefit of any county, incorporated city, or city
and county, village or town, or the inhabitants thereof, which may
be authorized by the Legislature; but the mode of apportioning and
collecting the costs of such improvements shall be such as may be
provided in the statutes by which the same may be authorized.

4. wharves, docks, plers, warehouses, chutes, booms, ferries,
bridges, toll roads, byremdse; plank and turnpike roads; paths and
roads either on the surface, elevated, or depressed, for the use of
bicycles, tricycles, motorcycles and other horseless vehicles, steam,
electric, and horse railroads, canals, ditches, dams, poundings, flumes,

-5-



agueducts and pipes for irrigation, public transportation, supplying
mines and farming neighborhocds with water, and draining and reclaiim-
ing lands, and for floating logs and lumber on streams not navigable,
and water, water rights, canals, ditches, dams, poundings, flumes,
agueducts and pipes for irrigation of lands furnished with water

by corporations supplying water <to the lands of the stockholders
thereof only, and lands with all wells and water therein adjacent

to the lands of any munileipality or of any corporation, or person
supplying water to the public or to any neighborhood or community for
domestic use or irrigation.

5. Roads, tunnels, ditches, flumes, pipes, aerial and surface
tramvays and dumping places for working minee; also cutlets, natural
or otherwise, for the flow, deposit or conduct of tailings or refuse
matter from mines; alsc an occupancy in commeon by the owners or
possessors of different mines of any place for the flow, deposit, or
conduct of tailings or refuse matter from thelr several mines.

6+--Byroads-leading-from-highvaye-te-recidencesy-farnsy --ninecy
mitiey-Faetories-and-buildings-for-cperating-mackhineryy-oF-neeessary
to-veaeh-apy-properiy-used-fer-public-purposes~

T. Telegraph, telephone, radic and wireless lines, systems and
plants.

8. Seweramge of any incorporated city, city and county, or of any
village or town, whether incorporated or unincorporated, or of any
settiement comsisting of not less than 10 families, or of any buildings,

belonging to the State, or to any college or university, also the

-6~



connectlon of private residences and cther buildings, through other
property, with the mains of an established sewer system in any such
city, city and county, town or village.

9. HRoads for transportatiom by traction engines or road
locomotives.

10. 01l pipelines.

11. BRailrcads, rcads and flumes for quarrying, logging or
lumbering purpcses.

12. Canals, reservolirs, dams, ditches, flumes, aqueducts, and
pipes and outlets natursl or otherwise for supplylng, storing, and
discharging water for the operation of machinery for the purpose of
generating and transmitting electriecity for the supply of mines,
quarries, railroads, tramways, mills, and factories with electric
power; and also for the applying of electricity to light or heat
mines, gnarries, mills, factories, incorporated citles and counties,
villages, towns, or irrigation districts; and also for furnishing
electricity for lighting, heating or power purposes to individuals or
corporations; together with lands, buildings and all other improvements -~
in or upor which toc erect, install, place, use or operate machinery
for the purpose of generating and transmitting electricity for any
of the purposes or uses above set forth.

13. Electric power lines, electric heat lines, electric light
lines, electric light, heat and power lines, and works or plants,
lands, buildings or rights of any character in water, or any other

character of property necessary for generation, transmission or



distrioution of electricity for the purpose of furnishing or
supplying eleﬁtric light, heat or power to any county, city and county
or incorporated city or town, or irrigation district, or the inhabitants
thereof, or necessary for the proper development and control of such
use of such electricity, either at the time of the taking of said
property, or for the future proper development and control thereof.

4. Cemeteries for the burial of the dead, and enlarging and
adding to the same and the grounds thereof.

15. The plants, or any part thereof, or any record therein
of all persons, firms or corporations heretofore, now or hereafter
engaged in the business of searching public records, or publishing
public records or insuring or guaranteeing titles to real property,
including all coples of, and all abstracts or memcranda taken from,
public records, which are owned by, or in the possession of, such
persons, firms or corporations or which are used by them in their
respective businesses; provided, however, that the right of eminent
domain in behalf of the public uses mentioned in this subdivision may
be exercised only for the purposes of restoring or replacing, in whole
or in part, public records, or the substance of public records, of any
city, city and county, county or other mmnicipality, which records have
been, or may hereafter be, lost or destroyed by .conflagration or
other public calamity; and provided further, that such right shall
be exercised only by the city, city and county, county or municipality
whose records, or part of whose records, have been, or may be, so lost

or destroyed.



lo. Expositions or fairs in aid of which the granting of
public moneys or other things of value has been authorized by the

Constitution.

17. Works or plants for supplying gas, heat, refrigeration
or power to any county, city and county, or incorporated city or
town, or irrigation distriet, or the inhabitants thereof, together
with lands, buildings, and all other improvements in or upon which
to erect, install, place, maintain, use or operate machinery, appliances,
works and plants for the purpose of geherating, transmitting and
distributing the same and rights of any nature in water, or property
of any character necessary for the purpcose of generating, transmitting
and distributing the same, or necessary for the proper development
and control of such use of such gas, heat, refrigeration, or power,
elther at the time of the taking of said property, or for the future
proper development and control thereof.

18. Standing trees and ground necessary for the support and
maintenance thereof, along the course of any highway, within a
maximm distance of 300 feet on each slde of the center thereof;
and ground for the culture and growth of trees along the course of
any highway, within the maximum distance of 300 feet on each side
of the center thereof.

12. Propagation, rearing, planting, distribution, protection
or conservation of fish.

20. Alrports for the landing and taking off of aircraft, and
for the construction and maintenance of hangars, mooring masts, flying
fields, signal lights and radic equipment.

-Q.



2l. Any work or undertaking of a city, county, or city and
county, housing authority or commission, or other politleal sub-
division or public body of the State: f{a) to demolish, clear or
remove bulldings from any area which is detrimental to the safety,
health and morals of the people by reason of the dilapidation, over-
crowding, faulty arrangement or design, lack of ventilation or
sanitary facilities of the dwellings predominating 1n such areas;
or (b) to provide dwellings, epartments or other living accormoda-
tions for persons or famllies who lack the amount of income which
is necessary (as determined by the body engaging in said work or
undertaking) to enable them to live in decent, safe and sanitary
dwellings without overcrowding.

22. Terminal facilities, lands, or structures for the receipt,
transfer or delivery of passengers or property by any common carrier
cperating upon any publlc highway in this State between fixed
termini or over a regular route, or for other terminal facilities

of any such carrier.

Comment. Section 1238 is amended to delete subdivision (&) and

to delete the reference to "byroads” from subdivision {4). These pro-

visions are superseded by Code of Civil Procedure Section 1238.8 and

revisions of the Street Opening Act of 1903 (Streets and Highways Code

Sections 4000-4443)., See Streets and Highways Code Sections 4008,

4008.1 and 4120.1 and the cozments tc those sections. The Street

Cpening Act of 1903 includes specific authority to exercise the right

of eminent dcrain for byroads in Section 4090,
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Sec. 2. Section 1238.8 is added to the Code of Civil Procedure, to read:

1238.8. (a) Where a public entity acquires property for a public use
and exercises or could have exerciged the right of eminent domain to acquire
such property for such use, the public entity may exercise the right of emi-
nent domain to acguire such additional property as is reascnably necessary to
provide access to an existing public road from any property which is not ac-
quired for such public use but which is cut off from access to & public road
as a result of the scquisition by the public entity.

(b) Where a public entity furnishes or offers to furnish access pursuant
to subdivision {a}, the damage to the property which is not acquired for pub-
lic use shall be determined as if such access were furnished, and the public

entity shall furnish such access if the owner so requests.

Commment. Section 1238.8 provides explicit statutory recognition of the right
of & public condemnor that acguires property for a public use to condemn such addi-
tional property as is necegsary to provide access to property not teken which would
otherwise lack access as & result of the acquisition. The access rcad need not be
cne that is open to the publie. Although no explicit statutory or decisional au-
thority for such a taking exists in California, the right to exercise the power of
eminent domain for such purpose probably would be necessarily implied from the right
to take property for the public improvement itself. Such a taking would be a taking

for & public use. E.g., Department of Public Works v. Farina, 29 T11.24 47k, 194

N.E.2d 209 (1963); Luke v. Mass. Turnpike Auth., 337 Mass. 304, 149 N,E.2d 225

{1958); May v. Ohio Turnpike Comm., 172 Ohio St. 555, 178 N.E.2d 920 (1962); Tracy

v. Preston, Director of Highways, 172 Ohio St. 567, 178 N,E.2d 923 (1962).

Subdivision (b) of Section 1238.8 is included to insure that, where a condemnor
provides an access road to property to replace lost access or offers to make such
provision, the provision or offer will receive proper consideration as a mitigating
factor in determining compensation for the damage, if any, to the property not

acguired.
-11-



Sec. 3. Section 4008 of the Streets and Highways Code is
amended to read:
LOOB. 'Street" includes public street, avenues, roads,

highways, byroads, squares, lanes, alleys, courts or places.

Corment. The addition of "byroads" to Section 4008 makes it clear
that byroads--roads, open to public use, that furnish access to an existing
public road from or primarily from otherwlse isolated properiy--may be
established under ihe Street Opening Act of 1903. See Section L008.1
defining "byroad.” This addition probably codifies existing law. Cf.

City of Oakland v. Parker, 70 Cal. App. 295, 233 Pac. 68 (1924).




Sec., k. Section 4008.1 is added to the Streets and Highways
Code, te read:

L0oe8.1. "Byroad" means s road, open to public use, that
furnishes access to an existing public road from or primarily from

otherwise isolated property.

Comment. The definition of "byroad" in Section 4008.1 is based on

the discussion in Sherman v. Buick, 32 Cal. 242 (1867). It adopts sub-

stantially the definition formerly incorporated in Section 1238(6} of
the Code of Civil Procedure; however, any restriction in utilization

of the property served by the byroad iz eliminated,

-13-



Sec. 5. BSection 4120.1 is added to the Streete and Highways
Cdde, to read:

4120.1. The owner of any property that may be benefited by
a proposed improvement may file with the leglalative body a request
that the improvement be undertaken. Such request may, tut need not
inejude the maps, plats, plans, profiles, apecifica£ion3, and

other information referred to in Sectionms 4120 and 4122.

Comment. Section 4120.1 is added to the Street Opening Act of 1593
to expreasly authorize injitiation of improvement proposala by individual

property owners, Similsr procedures already exist in many counties and

cities.

=ll=
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# 36 12/12/68
A STUDY
relating to
THE USE OF THE POWER OF EMINENT DCMAIN

TG ACQUIRE BYRQADS

As enacted in 1872, Code of Civil Procedure Section 1238 authorized
takings for "byroads" in subdivision (4) and for "byrocads leading from
highways to residences and farms” in subdivision (6). Subdivision {6) was
smended in 18957 to cover "byrosds leading from highways to residences,
farms, mines, mills, factories and bulldinges for operating machinery, or
necessary to reach any property used for public purposes."2

The need for resort to eminent domein to provide byrosde le
partially alleviated by the common law doctrine of "weys of necessity.”
When the facts that give rise to a common law way of necesslty are
egtablished, the right will be recognized; there is no need to institute
eminent domain proceedings or to compensate the owner of the land over
which the way of necessity is located.3 Nevertheless, subdivision (6)
and the "byroad" provision of subdivision (4) are not merely statutory
substitutes for the common law way of necessity. A way of necessity arises
when a grantor conveys land shut off from sccess to a road by the grentor's
remaining land or by his land and the land of a stranger or vhere &
similar situation is c¢resmted by a partitiom, either voluntary or in-
voluntary. Situstions, .bherefore, exist where a landowner lacke sccess
to an established road and does not have a common lsw wey of necessity.
The right to taeke property by eminent domain for a "byroed" mey provide a
solution to thils problem where the owner's efforts to purchase a right of

access across his neighbor's land fail.
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6
In the leading California decision, Sherman v. Bulek, the taking

of private property for a byroad was held proper where the road was
in fact to be a public road, open to all who desired to use it, even
though the road was designed to provide access for the land of a

private person and he bore the cost of establishing and maintaining

the roed. In Sherman, the court held constitutional an 1861 act!
that authorized the county board of supervisors to take private
property to establish "public" and "private" roads. The court
held that the term "private roa%" was used merely to designate a

particular kind of public rcad, and that, notwithstanding the some-
g

what inaccurate language, the use was public:

Roads, leading from the main road, which run
through the county to the residences or farms of individuals,
are of public concern and under the control of the Covern-
ment. Taking private property for the purposes of such
roede is not a taking for private use. They are open to
everyone who may have occaslon to use them, and are there-
fore public., Thelr character as public roads is unaffected
by the circumstances, that ir view of their situation, they
are but little used, and are wainly convenient for the use
of a few individuals, and such as may have occasion to visit
them soclally or on matters of business, nor by the circum-
stance that in view of such conditions the Legislature may
deem it Just to open and maintain them at the cost of those
most lmmediately concerned instead of the publie at large.
The object « for which they are established is none the less
of a public character, and therefore within the supervision
of the Govermment. To call them "private roads" is simply
a legislative misncmer, which does not affect or change their
real character. By-roads is a better name for them and one
which is less calculated to mislead the uninitiated.

-2 N



In drafting subdivision (6) of Section 1238, which superseded
a part of the 1861 act referred to in the Sherman case, the 1872 Code
Commissioners adopted the court's suggestion that roads used primarily
for the convenience of & few individuals be described as "byroads.”L
The pertinent portiocn of the remainder of the 1861 act was compiled
in Section 2711 of the 1872 Political Code, which read:

Private or by-roads may be opened for the convenience

of one or more residents of any road district in the same

manner as public roads are opened, whenver the Board of

Supervisors may for like cause order the same to be viewed

and opened, the person for whose benefit the same is re-

quired paying the damages awarded %o the landowners, and

keeping the same in repair.

In 1883, Section 2711 was repealed and substantially reenacted

11
as Political Code Section 2692. Section 2692 was amended in 191312
1

to include coverage for ways for "a canal' and in 1919 3 the words
"{irrigation, seepage, or drainage" were inserted before "canal."
The section was repealed in 19h3,lh the portion relating to canale
being compiled in Water Code Sections 7020-7026 and the portion relating
to private or byroads not being continued. In 1949, Political Code

Section 2692 was again repealed,l5

and Streets and Highways Code Sec-
tions 1128-1133 were enacted by the same actl6 to permit "private or
by-roads" to be opened, 1lald out, or altered for "timber access purpcses.'
4 1955 amendmentl? made these sectlons applicable to any private or
byroad but the sections were repealed in 1961.18 o special statutory

1
procedure now exists 9 whereby an individual or public entity may

condemn to provide the "byroads" described in subdivision (6).



In City of Los Angeles v. Leavis,20 it was held that a city

could condemn property for a public street relying solely on Civil
Code Section 1001 and Section 1238. Hence, although no appellate
decision on this quéestion has been found, it seems fairly clear that
subdivision {6) of Section 1238 is itself authority for a public
entity to exercise the power of eminent domain to provide ”byroads.“El
However, many cities and counties are reluctant to institute condemna-
tion proceedings to provide a "byroad" even though the benefited
person is willing to bear the cost of acquiring and maintaining the
road.

Appellate courts in California have not decided whether a private
person may malntain an action under Civil Code Secticon 1001 to acquilre

2
private property for the sort of byroad described in subdivision {6). 3
Nevertheless, a series of cases has established the proposition that

24
such a byrcad is & public use, and the California Supreme Court held

2
in Linggl v. Garovotti > that a private individual may maintain an

eminent domain proceeding to provide a sewer connection for a single
residence. Although landlocked property does not present the health
hazard present in the Linggi case, it is likely that California would
follow the holdings in mumerous other state326 and permit a private
person to acquire a byroad in an appropriate case.

Private corporations have sought unsueccessfully in two cases to

condemn access to land. In General Petroleum Corporation v. thson?T

the holder of an ¢il and gas prospecting permit granted by the state
under a 1521 act28 brought an eminent domain proceeding in the federal

court to acguire an easement over private property from the highway

b



to the place where it planned to prospect for oil. 4 demurrer to

the corporation's complaint was sustained. The corporation contended
that the taking was a public use authorized both urder the 1921 act
and under the Code of Civil Procedure Section 1238, The 1921 sact
included a provision giving the right of eminent demain to permittees
t0o acquire a right of way over private property, but the court held
this provision vold as not embraced within the title of the act. an
alternative ground for the holding was that the complaint did not

show that the taking was for a public purpose:

Nor cen section 1238, subd, 5, C.C.P. of California,
authorize the talking of private property for "roads * * *
for working mines.” Subdivision 6¢+ "By-roads leading from
highways to residences, farms, mines, mills, factordes ard
buildings for operatirg machinery, or necessary to reach any
properiy used for public purposes." The plaintiff has no
working mines, nor any active industry, nor iz it in any
sense Wwithin any of the provisions of this section, nor is
the property covered by the permit used or contemplated to
be used for a2 publiec purpose, nor can the court assume a
public use or purpose where none is claimed, or none can be
reasonably deduced from conceded or established facts., Sher-~
man v. Bulck, 32 Cal. 241, 91 Am. Dec. 577, 1s not elueidating,
nor is Monterey County v, Cushing, 83 Cal, 507, 23 P. 700;
nor was this issue before the court in County of Madera .
Raymond Granite Co,, 139 Cal, 128, 72 P, 915. These casss
are cited because particularly relied upon by the plaintiff,
A1l cases cited have been examined, but have not {[gic }
application,

Eminent domain can only be invoked because the interesst
of the public .is greater than the interest of the private
individual, and may not be invoked by a private person for
private gain or advantage. The plaintiff's permit prespecting
for oil enterprise by reason thersof is speculative and wholly
private, and the private property may not be taken for a
private purpose. Clearly the ccmplaint does not state 2
cause of action; complainant does not show that it has legal
capacity to maintain the aetion, nor that §be takirg is for
a public purpose, [Emphasis in original,]
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The meaning of this language is not entirely clear. It is
¢clear, however, that the court conciuded that the use for which the
property was sought to be acqulred--prospecting for oil-~was not
one within any of the provisions of Section 1238. The court may
have overlooked the general authorization to condemn for 'byroads"
in subdivision {4). Some of the language indicates that the court
also may have had in mind the well-eetablished proposition that
the mere fact that a particular use is listed in Section 1238 does
not mean that the use 1s a public use under the facts of a particu-
lar case.30 The court also seems to take the position that the
residence, farm, mine, mill, factory or buildings for operating
machinery referred to in subdivision (6) must already be in
existence at the time access is socught to be condemned. This line

of reasoning would not apply to subdivision (%) which authorizes

exercise of the power of eminent domain for "byroads" without any



limitation or description such as that found in subdivision (6),
but the court did not refer to subdivision (4). The opinion does
not appear absolutely to preclude a private person from teking
private property for a byrcad described in subdivision (6). At
the same time, the holding in the case would permit no signifisant
applieation of the "byroad' authorization in subdivision (4).

gl
In City of Sierra Madre v, Superior Court, a land developer

scught to maintain a procesding in the name of the city to zcguire
an access road to 2 planned subdivision in order to mest the require-
ments for subdivision approval. As the eity had not anthorized the
proceeding, prohibition issued to prevent its prosecution, The
cpinion does not indicate whether the proceeding wculd have been
permitted had the developer brought the suit in its own name.

In addition te establishing that the byroad would be a "publie
use" under the cireumstances of the partieular case, the condsmnor
would also have to show that the proposed taking is “necessary.“32
Reasoning from the common law way of necessity cases and the
Linggd decision,juit seems safe to predict that the courts would not
allow condemnation if there were any other reasonable alternative
to the taking.

This survey demonstrates the uncertainty that now exists as to

whether property may be taken to provide an access road from an

established highway to the land of a private person, This uncertainty
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should be eliminated in any revision of the law of eminent
domain, The following recommendations are made in this commection:

1. The provision in subdivision (4) of Section 1238 of the
Code of Civil Procedure relating to "byrcads" and subdivision (6)
of the same section should be eliminated, These provisions
should be superseded by more explicit - statutory provisions.

2, 4 statutory provision should be enacted to provide expressly
that any public condemnor that szcguires property for a public use
may acquire by eminent domain such additional property as is
necessary to provide access to property not taken whieh would
otherrise become landlocked by the taking, It is fairly clear
that the taking of property to provide access in this situation
would be held to be & publie use.35 Although such a statute might
be limited to takings for limited access highways, such a limitation
is not recommended. Sinee it is the talkding by the eondemnor that
creates the nsed for the access road, the condemnor should have
authority to provide access where this would be the appropriate
method of mitigating the adverse-consequences of the taking, Any
attempted abuse could be prevented by finding that the taking for
the access road is not a public use urder the facts of the parti-
cular case. The Californis Supreme Court has' recently taken
2 very liberal position toward "excess condemnation”j? and a
significant benefit of the recommended statutory provisien would

be elinmination of the nead for axcess condemnation in some

sitvations,



3. A procedure similar in substance to that. provided by
former Streets and Highways Code Sections 1128-1133 should be reenscted.
These sections were repealed in 1961. They permitted the county
board of supervisors to take property for a road, cpen to all who
desired to use it, but required that the cost of acquisition, estab-
lishment, and maintaining the rcad 'be imposed on the person or
persons primarily benefited. This procedure places the board of
supervisors in the position of determining whether the access road
should be established. On the other hand, it imposes the costs
on the benefited persons. If this type of procedure were adopted,
the statute should permit clties and other public entities concerned
with road work to utilize the procedurs.

A convenient means of accomplishing this recommendation would
be to amend the Street Opening Act of 1903 (Street and Highways Code
Sections 4000-4443) to make clear that byroads may be provided
pursuant to that act. The act appears to be the one most resdily
adaptable for the opening of byrcads since it provides a complete and
satisfactory procedure covering notice, legislative and judicial
review, compensation and assessment.

4, As an alternative to the preceding recommendation, private
persons might be authorized to condemn easements that would be
dedlcated to public use, be open to the public, and provide ingress
and egress from private property to established roads. Such a
taking should be permitted only upon a showing of strict necessity
and not where the person has ancother method of access, even though

the latter is inconvenient. The burden of maintaining the actess



road should be imposed on the person seeking access. Many of the
other states authorize the use of the power of eminent domain.to
gcquire property for such purposes. As maximum utilization of land is
important, and as a strict showing of neceselty might adequately
protect the condemnee, this may be one of the few instances in which
"private condemnation” would be justified. It 1s possible that this
alternative would merely restate existing California law.

Senate Bill No. 18, introduced at the 1968 session of the
California Legislature but not enacted, dealt with this problem and

would have emacted the substance of items 1, 3, and % above.
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THE DECLARED PUBLIC USES
EYROADS AND WAYS OF NECESSITY
FOOTNOTES
Cal. Stats. 1895, ¢h. 98, §.1; p. 89.
It is interesting to trace the historical development of "byrcads.”
In colonial times, statutes permitied individuals to condenmn
private property for access rcoads for their private use. As
additional areas of the country were cpsned to ssottlement,
gimilar statutes were enacted., It was generally assumed that
these ststutes were valid until the 1840's and 1850's when a
narrowing of the concept of public use occurred; in all but a
few states, the use of eminent dcwain to acquire land for
private roads for the exclusive use of a few persons was held
a private use. In California and some other states, the statutes
were elither construed or revised to permit the taking of lands
for access woads only if the roads were cpen to publie use., 1In a
substantial number of states, constitutional provisions were
adopted to permit the taking of private property by eminent
dowain for access rcads. E.p., Ala, Cenmst., Art. I, § 23 (1901); Ariz.
Const., Art.II, § 17 (1910); Colo. Const. Art. II, § 14 (1876);
Ge. Const., Art. I, § 2-301), para 1 {1877); I1l. Const. Art.
IV, § 30 (1870); Kan. Const., Art. 12, § 4 (1859); La. Const.,
Art. IIT, § 37 (1921); Miss. Const., Art. 4, § 110 {1890); Mo.
Const. of 1945, Art. -I, § 28 (1875); N.Y Const.,Art. I, § 7,
subd. {e¢) (18465); Okla. Const., Aart. II, § 23 (1907); Wash. Const.,
Art. I, § 16 (1889); Wyo. Const., Art. 1, § 32 (1889}, See also
Fla. Const.,Art. XVI, § 29 (1885): Ore. Const.,art. I, § 18 (1857).
The California Cconstitutional Conventien did not consider such a
provision; only a passing reference was made in the debates
to this problem. ITI Debates and Proceedings of the Constitutional
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Convention of the State of California 1028 (1881) [1878-1879]
(Remarks of Mr. Shafter).

It has been recognized in California and elsewhere that the
teking of property for use as a public road is a taking for a
public use, even though the rcad is used primarily to provide access
to the land of a single individual. E.g., Sherman v. Buick, 32 Cal.

241 (1867). 29A C.J.S. Eminent Domain § 3% (1965)("[T]he principle

to be deduced from the cases bearing on the question seems to be
that 1f the road, when laid out, is in fact a public road, open to
8ll who may desire to use it, it is a public use, and valid, al-
though the road is primarily designed for the benefit of an
individual, and although the cost of laying out and maintaining such

roed is borne in whole or in part by the petitioners therefor.,”

[footnotes omitted]). Compare 26 Am. Jur.2d Eminent Domain § 47 (1966).

The historical development is traced in Richols, The Mesning of

Public Use in the Law of Eminent Domain, 20 Boston U. L. Rev. 615,

617-626 (1940). For an historical account in a particular state,

see Notes, 11 Ala. L. Rev. 182 (1958)(Alebama); 33 Ky. L. J. 129 (194%)
(Kentueky).

Taylor v. Warnaky, 55 Cal. 350 (1880); Blum v. Weston, 102 Cal. 362,
369, 36 Pac. 778, 780 (1894); Reese v. Borghi, 216 Cal. App.2d 32h,

30 Cal. Rptr. 868 (1963).

E.g., Mesmer v. Uharriet, 174 Cal. 110, 162 Pac. 104 (1916}
(partition}; Reese v. Borghi, 216 Csl. App.2d 324, 332-333, 30 Cal.
Rptr. 868, 873 (1963); Tarr v. Watkins, 180 Cal. App.2d 362, 4 Cal.
Rptr. 293 (1960)}. See also Daywalt v. Walker, 217 Cal. App.2d 669,

675, 31 Cal. Rptr. 899, 902 (1963). A way of necessity continues only

-



10.

B0 long 85 the necessity exists. See generally Martinelli v. Luis,

213 Cal. 183, 1 Pac. 980 (1931); Cassin v. Cole, 153 Cal. 677, 679,
96 Pac. 277, 278 (1908).
In addition, the showing of "necessity" required to acguire a byroad
by eminent domain may not be the same as that required to establish
a common lew way of necessity. The commen law right exists only in
cases of extreme necessity and not where the landcowner has another
reans of access even though inconvenient. Marin County Hosp., Dist.
v. Cicurel, 15k Cal. App. 24 294, 302, 316 P.2d 32, 37 (1957). See
also Smith v. Shrbek, 71 Cal. App.2d 351, 360, 162 P.2d 6Tk, 678
(1945).
32 Cal. 2h2 (1867).
{al. Stats. 1861, Ch. 380, § 7, p. 392.
"[Tlhe legislature of this state . . . [i)n the plan devised by them

. have for the purpose of classification divided rcads into 'pub-
lic and private,' and provided how they may be laid out and established
and how maintained. The former sre to be laid out and maintained at
the expense of the county or road district at large, and are therefore
cgalled 'public.' The latter at the expense of such persons &s are
more especially and directly interested in them, snd therefore called
‘private.' But the latter are as much public as the former, for any
one can travelr them who has occmsion--and no more can be said of the
former." 32 Cal. at 253. See also 45 Ops. Cal. Atty. Gen. 98 (1965).
CFf. Brick v. Keim, 208 Csl. App.2d 499, 503-50L4, 25 Cal. Rptr. 321,
323-32k {1962).
32 Cal. at 255-256.
See Code Commissioners' Note to subdivision (6): "Subdivisicn
6 supersedes part of § 7 (Stats. 1861, p. 392), which prescribes
the mode for laying out private roamds. This clause has been drawn

to make it conformable to the decision in Sherman v. Bulek, 32 Cal.
-3-



11.

12,
13.
1h.
15.
16.
17.
18.

19.

20.

241, 91 Am. Dec. 597." The same word--'"byroad"--was also used
in sutdivision (4) of Section 1238.

Cal. Stats. 1883, Ch. 10, p. 5. Section 2692 was held
constitutional. Monterey County v. Cushing, 83 Cal. 507,

23 Pac. 700 (1890); los Angeles County v. Reyes, 3 Cal.

Unrep. 775, 32 Pac. 233 (1893); lake County v. Allmen, 102
Cal. 432, 36 Pac. 767 (1895); County of Madera v. Raymond

G. Co., 139 Cal. 128, 72 Pac. 215 (1503).

Cal. Stats. 1913, Ch. 61, § 1, p. 62.

Cal. Stats. 1919, Ch. 73, § 1, p. 117.

Cal. Water Code § 15002, Cal. Stats. 1943, Ch. 368, p. 189s.
Cal. Stats. 1949, Cch. 883, § 6, p. 1652.

Cal. Stats. 1949, Cch. 883, §§ 1-5, p. 1652.

Cal. Stats. 1955, Ch. 1308, § 1, p. 237&.

¢al. Stats. 1961, Ch. 1354, § 1, p. 3133.

Streets and Highways Code Sections 969.5 and 1160-1197 provide
a procedure for the improvement of a private easement or road-
way not accepted or acceptable into the county highway system
but upon which a permanent public easement is offered or a
privately owned road where a right of way has been granted or
leased to the county for its own use or for the use of the
gtate or other public agency for public purposes, but these
sections do not authorize condemnation. As to expenditure

of public funds to maintain roads not accepted as county roads,
see 45 Ops. Cal. Atty. Gen. 98 (1965)..Cf. City of Cakland v.
Parker, 70 Cal. App. 295, 233 Pac. 68 (192k).

119 Cal. 164, 51 Pac. 34 (1897).

.




21,

22,

23.

The mere fact that individuals have subscribed money or given

a tond to a public entity to contribute toward tke expense of
establishing a public rcad would not make the taking one for
"private" use. E.g., Santa Ara v. Harlin, 99 Cal. 538, 541,

34 Pac. 224, 226 (1893); City of Cakland v. Parker, 70 Cal.

App. 295, 233 Pac. 68 (192k4).

But see City of Oakland v. Parker, 7¢ Cal. App. 295, 233 Pac. 68

(1g24).

Teople v, Superior Court,

68 cal.2d ,65 Cal., Bptr. 3h2, L36_P.2d 342 (1968}, the

leading California cass on "excess condemnation,” the Brief
of Amicus Curise in the Court of Appeal contended that the
condemnor's raticnale for the exeess condemnation--that the
repainder wculd be "landlockedl=-was unsound:

e  condemnor's theory contains a fatal legal flaw.
That flaw is the failure to recognize that in California,
as a matter of law, there is no such thing as a "land-
locked” parcel.

Civil Code § 1001 provides that any person may
exercise the power of eminent domain without further
legislative action. C.C.P. § 1238 lists the various
purposes for which such power may be used, including
the acquisition of access to a . highway.

An application of the above principle may be found
in Linggi v. Garovotti (1955) 45 Cal.2d 20 where a
private individual was permitted to condemn a sewer ease-
rent across his neighbor's land.

It is, therefore, plain that just as Mr. Linggi did,
the Rodenis [owners of remainder] can condemn an ease-
ment of access to Parcel Q@ [the remainder], across
neighboring land. The condemnor's "landlocked and
theraefore worthless" parcel theory therefore lacks
merit., [Brief of Amicus Curiae in Court of Appeal at

7-8.1

The Department of Public Works did not dispute the

possibility that the private owner could condemn a byroad,
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2k,
25.
26.

27.
28.
29,
30,
31.
32,
33.
3k,
35.

but pointed out that no "jury would be favorably inelined
towards the condemnor were it to leave & property owner in such
a predicament." [Reply of Petitiomer to Memorandum in Opposition

of Real Parties in Interest and Amicus Cturiae Brief, Court of

Appeal, at 4.]

g eeep— = e Ak -

See cases citediinrhote 11 supra.

L5 cal.2d 20, 286 Pac. 15 (1955).

E;E., Komposh v. Powers, 75 Mont. 493, 24k pac. 298 (1926),
Derryberry v. Beck, 153 Tenn. 220, 280 5.W. 101k (1926),
State ., Superlor Court, 1L5 “ash. 307, 230

Pac. 527 {1927). See also note 2 supra.

23 F.2d 349 (1927).

Cal, Stats. 1921, Ch. 303, p. hok.

23 F.2d at 350.

See dlscussion, supra, at p.__

191 Cal, App.2d 587, 12 cal. Rptr. 836 (1961).

See discussion supra, at p. _

See note 5, supra.

Linggi v. Garovotti, 45 Cal.2d 23, 285 P.2d 15 (1955). _
Department of Public Works v. Farina, 29 Ill.2d 474, 194
N,B.2d 209 {1963); Luke v. Mass. Turnpike Auth., 337 Mass.
304, 149 N.E.2d 225 (1958); May v. Ohio Turnpike Comm., 172
ohio S8t. 555, 178 N.E.2d 920 (1962); Tracy v. Preston, Director

of Highways, 172 Ohio St. 567, 178 N,E.2d 923 {1962).
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36.

37.
38.

See Pecple v. Superior Court, €8 Cal.2d , 65 Cal. Rptr. 3k2.

436 pP.2d 3k {1968).
Id.

The bill was amended after its introduction sc tkat it
would have amended Code of Civil Frocedure Section 1238 to
delete "byroad" from subdivision {4) and to delete subdivision (6)

and would have added two new sections to the Code of Clvil Pro-

cedure to read:

1238.8. Subject to the provisions of this title, the
right of eminent domaln mey be exercised in behalf of the
following public uses:

The acguisiticor of an easement by the owner of private
property for which there is a strict necegsity for an ease-
ment for access to a public road from such property. The
easement which may be taken shall afford the most reascnable
access to the property for which the easement is taken con-
sistent with other uses of the burdened land and the location
of already established roads, and shall include the right to
install or have installed utility facilities therein. The
public shall be entitled, as of right, to use and enjoy the
easement which is taken. The owner of the property for
which the easement is taken shall meintein any such easement.

This section does not apply to lands of the state park
system as to which Sectlon 5003.5 of the Public Resources
Code applies.

This section shall not be utilized for the acquisition
of a private or farm crossing over a railroad track, the
exclusive remedy of an owner of a landlocked parcel to acquire
g private or farm crossing over such track being that provided
in Section 7537 of the Public Utilities Code.

1238.9. In any case in which the state, a county, city,
public district or other public agency in this state exercises
the right of eminent domein, additional property may be taken
in an amwcunt reasonably necessary to provide access +to a
public road from any property which is not taken and for which
there is a strict necessity for an easement of access to a
public road from such property. The easement which may be
taken shall afford the most reasonable access to the property,
consistent with other uses of the burdened land and the location
of already established rcads. The public shall be entititled,
as of right, to use and enjoy the easement which is taken. The
cwner of the property for which the easement is taken shall
maeintain any such easement.
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