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#36.25 3/19/70 

Memorandum 70-30 

Subject: Study 36.25 - Condemnation (The Right to Take - EYroads) 

Attached to this memorandum is a copy of the tentative recommendation 

and the background study relating to byroads, together with the comments 

received after distribution of the recommendation (Exhibits I-VI). The 

Commission previously considered these materials at the June 1969 meeting 

and directed the staff to amend Section 1238.8 to deal with the problem 

of the effect on damages of an offer by a condemnor to furnish an access 

road under that section. This has been accomplished. See page 11 

of the tentative recommendation. However, no action was taken at the June 

meeting with respect to providing a private person with power to condemn 

land for access purposes. Accordingly, the recommendation continues merely 

to authori~e the creation of byroads under the Street Opening Act of 1903 

and thereby withholds the right of eminent domain from private persons for 

this purpose. This latter aspect of the recommendation is pertinent to 

the Commission's general consideration of the right to take and we have 

therefore taken the liberty of bringing these materials before you again. 

There is a wide difference in the views expressed concerning the 

right of a private person to condemn for byroads. The State Bar Committee 

on Governmental Liability and Condemnation, after a joint meeting of the 

Northern and Southern sections, expressed the view that a private person 

should have such a right and, moreover, that the test should be one of 

"economic," not "strict, " necessity. This position was repeated in part 

by Mr. Homer L. McCormick, Jr., a partner in Rutan & Tucker, who stated 

(Exhibit I, page 2): 
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There are few if any legislative bodies or public entities who 
are willing to take on additional condemnation cases simply to expe­
dite the development of property that may be landlocked. To be sure, 
if a contemplated condemnation action by a public entity is respon­
sible for the landlocking of a parcel of land, the public entity 
should be expected to use your proposed sections, but in other events 
the property owner is likely only to find a deaf ear when he seeks 
that sort of help. If the Commission has any evidence to indicate 
that it is better to allow only public entities to acquire access 
roads to landlocked parcels, then I think the Commission should state 
what evidence it has that this result is desirable. Those of us who 
represent property owners in rapidly developing counties would certain­
ly arrive at the opposite conclusion. If the Commission is not disposed 
to provide in the law that private individuals can condemn a so-called 
byroad when they are able to show strict necessity, then at least the 
Commission should not change what many of us believe is the existing 
law allowing such condemnations without substantial evidence that 
such change is necessary. 

On the other hand, we did receive letters that approved the entire 

recommendation generally (see Exhibits II, III, and V) and the minutes of 

an earlier meeting of the Northern section of the Bar Committee on Govern-

mental Liability and Condemnation reflect that the Northern section speci-

fically endorsed the Commission's tentative recommendation and disapproved 

the power of private persons to condemn. Also, letters fram Mr. Joseph K. 

Horton, of Horton & Foote (Exhibit VI), not only endorse the vesting of 

the power of eminent domain in a public body rather than a private person, 

but further suggest that additional statutory limitations be placed on the 

exercise of the power. Specifically, Mr. Horton suggests: 

that in order to establish such an easement certain factors must be 
present: [(1) the dominant owner] .•• must be innocent •.• ; (2) 
irreparable injury must not result to the party a~inst wham the 
easement is established; and .•• (3) the hardship to the one 
establishing the easement must be greatly disproportionate to the 
hardship caused the one a~inst whom the easement is established. 

Finally, the Commission should note the approach of Senate Bill 110, 

introduced by Senator Carrell at the 1970 legislative session (see attached 

Exhibit VII). This bill is identical to Senate Bill 68 which was introduced 

-2-



by Senator Carrell in 1969 and died in committee--apparently because the 

Commission had the topic under current study. Senate Bill 110 permits 

condemnation "of an easement by the owner of private property for which 

there is a strict necessity for an easement for access to a public road 

from such property." Senate Bill 68 was opposed by the State Bar COIliIdttee 

as being too restrictive and as restricting existing law; the same bill 

was vigorously opposed by Mr. Horton as being too liberal. It seems 

obvious that we will be unable to please everyone; the question remains 

whether the Commission desires to make any changes in its present 

recommendation. 
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Respectfully submitted, 

Jack r. Horton 
Associate Counsel 
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California Law Revision Con~ission 
School of Law of Stanford University 
Stanford, California 94305 

Gentlemen: 

J ...... €.'j !!II. T!.II:::"lEf'I", Sf;!. 
lE'te6-IIHi;;:! 

or CC'I,JN'S.E.l 
w. fl. \.1"'ID5.,<;.V 

LOS ","'<j.E:I.!;$ OI<~.CE. 

!.UiTr SoU 8,.1\1" OF" C.6.l..IFOI'IN'",- ElL' , LDII· 
"lSD SOUTH f",_OW'(A snU.ET • 

1...05 I'-NGEl.ES, C ....... I~ORN1,. 9{)017 

fElE.PHONE rZ·.Jl ti20·0",a2. 

L .... G u ... "" HIl..lS OI""f"ICE 

5,.JITE ~OCl ROCS-SMOO;! Ehlll...[lI"1G 

Z.)f.oi'.:1 PA$oE.O r)( IIA;'£:ld.'I'" 

LAG\J!U' "'ILL~. CA!.!.ORI-<I ... ·-g.i!tiS..;; 

TE:lE:r'''ONE: (1141 e:>'5'2~OO 

Recently I received the Comm:i.ssion's "Tentative Recommen­
dation Relating to Inverse Condernnation--The Privilege to Enter, 
Survey and Examine Property" and "Tentative Recommendations .. 
Relating to Condemnation Law and Procedure--The Right to Take 
(Byroads)". You requested my comments relating to these recom­
mendations. 

Our firm represents some 25 public agencies on the condem­
nor's side of condemnation cases. In addition, we represent a 
large number of property owners. We have no quarrel with your 
concept or proposals relating to the privilege to enter, survey 
and examine property, except wherein you propose that the court 
might require upon application by the condemnor that an order to 
enter property be conditioned upon a security deposit where that 
security deposit would include an amount to reimburse the owners 
of the property for costs and attorney's fees. Although I person­
ally ~~ould be happy to see the entire law changed so that property 
owners are compensated for attorneys fees i.n all cases involving 
direct as well as inverse condenmation. your concept would cer­
tainly change the existing law. If attorney's fees are to be paid 
in order to secure the right to use property temporarily for 
surveys, why should they not be paid when we have a temporary 
easement, for example, for construction purposes? Why not when 
a permanent taking occurs? Just compensation has been held not 
to include attorneys fees to date. If your proposal were made 
I think that most attorneys for property owners would simply 
take the position in every case where a survey is sought that 
they would refuse entry. Thereafter, the public agency would 
apply for a court order and the property owner's attorney would 
COme into court and claim that a security deposit be put up and 
also that he be awarded attorneys fees. It seems to me that this 
provision relating to attorneys fees should receive further consi­
deration by the Commission. 



" RUTAN" TUCKER 

California JAW Revision Commission 
January 27, 1969 
Page Two 

Your second recommendation relating to byroads in our 
opinion adds to the flexibility of condemning agencies in that 
they would be able to acquire access roads onto otherwise land­
locked parcels without the question of public use and necessity 
being raised. Unfortunately, however, the recommendations of the 
Commission purport to change the probable existing law that a 
privete individual could condemn an access route so that a parcel 
of landlocked property could be developed. Your own study points 
out that this change is contemplated. As your study also points 
out on page 10: ''Maximum utilization of land is important." .. 
You state on page 3 of your tentative recommendations relating to 
byroads that the "Commission has concluded that if there is any 
need for the acquisition of a byroad by condemnation, the appro­
priate legislative body rather than a private person should ini­
tiate the proceedings: by deleting the word "byroads" frOl!l 
S 1238 of the CCP and expressly providing that a public agency 
can acquire byroads and by statements such as the above it can 
be expected that courts in the state would hold that a private· . 
person could not condemn a byroad. Any court interpreting these 
new proposals is certain to consider the Law Revision Commission's 
recommendations as part of "legislative history". if nothing else. 
In our opinion this proposed change is an extremely undesirable 
change. 

There are few if any legislative bodies or public entities 
who are willing to take on additional condemnation cases simply 
to expedite the development of property that l1\8y be landlocked. 
To be sure, if a contemplated condemnation action by a public 
entity 1s responsi.ble for the landlocking of a parcel of land, 
the public entity Should be expected to use your proposed sections, 
but in other events the property owner is likely only to find a 
deaf ear wfien he seeks that sort of help. If the Commission has 
any evidence to indicate that it is better to allow only public 
entities to acquire access roads to landlocked parcels, then I 
think the Commission should state what evidence it has that this 
result is desirable. Those of us who represent property owners in 
rapidly developing counties would certainly arrive at the oppo-

- site conclusion. If the Commission is not disposed to provide in 
the law that private individuals can condemn a so-called byroad 
when they are able to show strict necessity, then at least the 
Commission should not change what many of us believe is the 
existing law allowing such condemnations without substantial 
evidence that such change is necessary. 
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February 7, 19Q9 

Mr. John B. DeMoully 
Executive Secretary 
California taw Revision Commission 
School of Law 
Stanford University 
Stanford. California 94305 

Re: California LaW Revision COIIIIission 
Condemllation Law and Procedure 
The tight to Take (Byroads) 

Dear Mr. DeMoully: 

This office bas reviewed your tentative recommenda­
tion relat1n& to Condemllatlon Law and Procedure - The R1gbt 
to TUe (Byroads) .. as revised November 26, 1968. This 
office approves tne tentative rect:'lalendation. 

TCS:jac 

'" 

Very truly yours. 

JOHN D. MAHARG 
County COUllsel t,Ll _ 
B J~J (a, /4u_a:.l1. 

y T~C. ~ith 
DePl',ty County COUDsel 

.1 
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. May 27, 1969 

California LUI-I RCv:Sion Commission 
School of Law 
Stanford, California 94305 

Attention: John II. DeHo\\lly, Executive Secretary 

Gentlemen: 

'l'he California Stnte Bar Committee 011 Govern-
. mental Liahility and Condemnation, at.R joint meeting, . 

took the fol1o~l5ng nction on matters ,.,hich 'lave been \1hder 
consideratioll by the I.i'\\~ Revisioil CO:I'.'1\ission, and this 
memo is bei:w submitted as the position or the entire 

J • 

State Dar Committee • 

• • • 

(3) Re Sennte Bill No. G8, the State Bar 
Committee unanimously ugreed that the I-Ioru "byroads" in 
C.C.P, !;1238.0 emd 1238.9 be disapproved, and thnt Section 
" of Senate Dill No. 68 be clisnpproved for the follOlving 
reasons: 

(al Present la" is adequ<\tq. 

(b) ~le proposed e.c.p. 51238.8 and 
1238.9 nrc roOl"C restrictive than present 1m.". 

(e) Further study is necessary if the 
prcl;cmt law is yoing to be chang(;!c1 or bloac1ened. 

-" ." 

I 
i 

(dl 
.or Hbernlizing 
domain,' but the 

. goal. 

'fhis Committee is in favor of "the conc~pt : 
this portion of the 1m'l of eminent .-\ 
proposed changes do not nccomplish that , 

_._~. __ . J . 

. . -



(6) The Comm.itt.ee unanimously agreed as follOl~s 
re Senate )Jill No. 68. "The Ri9ht to 'rake: Dyrodds": 

". 

(a) The Com:ni ttce is in favor of liberal­
izing this· port.ion of the lEM of eminent domain. but 
does not fcel th",t the proposed ch",ngcs in Senate Bill 
No. 68 accomplish this goal and suggcstthllt further 
s t\1dy be made wi th the fa llo'ding in mind: 

(l) Avoid the rclt,ui"rcmcnt ',f the approval 
of .my public agency as a condition upon which a 
private condemnor must proceed, Le., the Superior 
Court should have sole jurisdiction. 

(2) "Strict necessity" should not be the 
criterion to bringing an eminent domain action for 
either a public or private condemnor but eco~om~c 
necessity should be the test. 

{3} All existing statutes of sped"a~ ·appti­
cation re byroadn should be repealed to be superseded " 

-by this proposed statute of general application;, __ ,-j 

• • • 

GCH:mm 

_. 

. , 
" . 

: 



EFl:T;=:;tAM Me l.E ES, Jf:i, 
CO'JNT" CCJo,.IN:;iE1.. 

Mr. J chn H. DCi'-1oully 

OFf'!CEOF 

California 10.',f Revi.sJon CCirJ(;i{_~sit'{I 

3"'hool of La;" 
St·anford Uni versi ty 
Stanford, Cali fornia 9 iI3:1') 

Dear ~1r ~ DeIvIou.lly: 

He: Tentative Be C()lT.i;ji.;1'lcf.:tf.:loEs : 

D· I It.,ego 

(a) Il1\1er~0 Conde~c;n&.tlon ~ Priv:i.lege to Lnter.~ 
Surve~) ar~u L~-:2.m:i fle PrC)peI'ty 

(0) C-oncer.:.n8,tlo:) ~~~\-.! ;:~llJ. Pr-Q,~edu:t~e - Rlght to 
Ira~~e Byroacis 

ROSERT G. BERREY 
,4I.S~!S-T"'N" COUNT ... CO'll'-' 

CEf"Ul'IES 
~UA~Ht J. CAR~if:S 
OON,iI,L-O L. CI,..,..RK 
JOSE f:'H KASE, JR. 

LAWRENCE K .... PILOF 
4..LOYO M. H .... RMON . .,i 

SETTV E. BOONE 
PA~ER O. LEACH: 

WILLIAM C. GEORGE" 
Fl:Q8ERT e, ~UTCHIN. 

JAME.S E. SMl1"H 
.JOHN Me r.:vo'Y 
ARN~ HA~SE.N 

We have rcvj c-"",ed tilc' tentD.ti v& r·ccommendatlons furnIshed by 
YOUl' office in the abovo rE;!"erenccr:l !'ratters on ;'lhich you have 
re::qu.Gsted CO!~lrrlt·?nt;.s ~ ·~·.re t!.z,f's·c .·d. th til(",; prclposals a;~ submitted to 
the La.w Revisic~ COf:iurls::<l.r'r:. 

Our office l~as bc~n f~cs~ with the problenl on the z"ight of 
e. condemnln;::-; a::!:c'ne::1 to ;3\.1l·V·~? Y hild. (:xa;--Lino pr'operty j even after 
a cOlnr1alnt in emirLC'Et dQ[l;:lin hc."::: t:-ee'i"! f:iled ~ f!.Ol"'covt.::r', school 
distr~_cts do net hZ:V0 t~lC' r~/)~lt. of p.':'j.or possessio!) .in eminent 
domain proc("~ecin~!-; and th::ir rj<~;'Jt: to ~riter aDd ma::e surveys is 
not clea:(> tu:cc-.r" 8X:lstinC J.Z'~i'''~ r;\"H.~ c:.r.10njmct!t<: to SE.:'ct:ions 1?i!2 
ru1d 1242.5 of the Code or ClvJl Pr082uurc ~il] clarify these 
issueE' . 

'l"h"":;t:" ,"\[f..!::r- .. , a)::<("> "l .... '~ 11'.:->6 7)-r~·'~l·:<>tI"·C l'l'"", '-.·''''f'''·'''J.·~··~L'(' r':';:'C:L-~·'s -1,'1--··'r'e· -J.-""..... .i..,.,.... ..-:) .... r._~.· ;..-.>J.~. \..0' ....... <.;;A.~_' '. ~;tJ'---"'" J. ...... _ ... ,~I,...~ j~l ..... 

school districts h.F~S0' c()t.sl.(;':::rC:' t i 1>o3sit,lc aC(11..J.is:L.tion cf aJc:l­
tional property to pr;)7i(~':': .f-'.CC:::.';3;:~ to proper'ty not ta.ken~ In 
the P['.5t 1';2 h:'i.vc ac.V:l.sej ~(;h·::·oJ. c;:L::;'-":~':LGts til~tt tbt:y have no 
aui;.hori ty to aequir'c pro;'22t::/ fe,} L~SC Ot.-:·lCl- th3..r: ;.-;,:;1-:001 DUil(iings 
and" grounds unless ot~lcr~;~~:: fiSlc.ci.fj.cally aut;horized. (See 
~dtlcati.on Code Se;:!ttc';l l~~':'~:Oi\ l.',!J·~(:.i·l :}~'~l1(:l'i::es acC;tti~;-;.:'tion of 
property by a SCll001 di.3tri.ct f()r ~tr~et5 :~J front of property 
ot'lned b;y' the Cl"istrlct !,,!hen !<-:~;.li 1"2d fer 8~,;L(";c'1 ~}urr.-"o;;e8; 8.Ed 
Section 1J251 \.ih5 ell ~tijt·hC\;:·:lze.~ LJ hc:f.,o01 cl:istr,:i.~t i..J) acquire 
land for a "scit()ol npp:r~(j:::~(~~"1lt \riblch is nn:; more t,(J2-n one-~r)alf 

mile in length an0 is €ntir0iy 0il~~1d8 the tcundar1es of any 



Mr. John H. DeMoully February 10. 1969 

Very truly yours, 

lJONALL (;1 .. j\1lK ~ Dc'puty 

DC: PJ:I 

cc: rlel'r~r C. Smith 
Deputy COU:lty Counsel. 
6"8 II·al1 0'- 'd·~in··~-at'rJn ~ ..... 1. h.: .. !":,".3 ,,1 a. ".L .. ,_ 

Los Angeles) CaJ.ifornia 



LAW, OfFICES 

HORTON 8 FOOTE 

California Law Revisi.on Corn!nis~;l.on 
School of La,,; 
Stanford University 
Stanfo'cd 1 Calif C) l'"n i a. 911-305 

Gentlemen: 

,~,~c <:;" .. AL'·O~~IA II"t:::I[.~"' .. l.. fli... .... ZA 
;!'!H'::' W:I..S!-<!~E: !JO,.ii .. Ev"j:::J 

L'}:<;', .""'N-:>(~"=;, C-,LIFOPN!,o, g,OC"36 

April 22, 1969 

I ara advised t.hat you 111:-e studying p,:>ssiblc proposed la.ls relative 
to landlocked property. 

We respectfully submit hercld.th our views in regard to any proposal 
such as set forth in 1969 Senatl\ Bill No. 68 which we strongly oppose. 

To give the right of eminent domain, a heretofore Limitep preroga­
tive of the Severign, as proposed without any regard to equities, 
can lead to deprivation ami damage to private property most unjustly. 
To illustrate, we need o::tly refer to a situation where a developer., 
due entirely to a landlocked sitl~3.ti.on which hf: had occasioned, can 
cut through adjoining, fully developed and occupied single family 
residential property, depriving the ov."ner of the full and rightful 
use of his home site, for personal gain in developing property to 
the rear ther.eof. Equi t-i.es must dt,d should be considered. 

As you well know, this State has fer years recognized the 1m .. / per­
taining to a way of necessi.tj. This hFts been carefully developed 
by the courts and a broad ,?nd unfa:.r extension of the same, under 
the guise of eminent domain f.,hould n0t be sanctioned. The California 
law is ch,ar that a ''lay of neceudty is bas£d on the inferred intent 
of the parties. This is discarded entirely in this proposal. For 
example, -the lund may be bo:rde1"i11S an existing r-oH.d easemen't which 
may be vacated and IibandQneo b~;, the landowm;x or the land may be 
bordering a public street and the portior: bordering the same conveyed 
by the. l.lndowner and such (/W1'et' could. uwler this section, exercis{:' 
eminent domain agalnst an ].nno·::ent thi.rd party, perhaps destroying 
to a considerable extent thE' pr"i·vac~\-I of his home, to s;"lch party! s 
detriment ~ A l.andot;,~nFr could even have provld€d, in connecti.on 
with the conveyan,;r." that th,':n; should be no right of 'i/Ry and still 
claim direct 01"' by successor Hnder this act .. 

We now note that the Court: of Appeal hilS ciecid,,'d. 3. case which 
emphasizes our pus ition. The c?se is Mi 11",r v. ,Johnston> Court. of 
Appeal, First Appell<C!te Di.f:;ri.ct, Divi'sion 1, February 1:l, 1969 (as 
yet unreported in the advance decii<ians). The case considers the 
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establishment of an eaSf~ment for access under common lltll! [or equitable 
principles. It stresses that. in nt'der to (;'5 tabl ish such an E:asement 
certain factors must b!" present, ttV? f:L-rst <Jf which is: 

11])efendant CLn such cas;e the pHrty seeking to 
es tablish the ease:nt;nt) ill'IS t be innocent -
t:he enCl~Oaclw\ent l"JUg t no t he the' ::'E.'sult of 
defendant! S I'U 1fu1 itet, and perhaps not the 
resul t cf delencla,fit:' s negligence. 11 

Second; irrepat'<lble injury must not r.esult to the party age,inst 
whom the easement is established, ar.d thi.rd; the hardship to the 
one establishing the easement must be greatly disproportionate to 
the hardship caused the one ag.ainst ",hom the easement is established 
and this must cleal:ly appear in the evidence and proved by the party 
asserting the right to the easement. 

JKH:nk 

Yours. sincf::rely 1 

~-._- - ,I." i. _ ;-------
'-.... t)) .. ·i-! ... ~; ". / ,/"-j// ;.,. ."..:: 

~--, ..., I 
Jos'eph K~ Horton 
of HO)TON ,~ FOOTF~ 
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. May lA, 1969 

California Law Revision Commission 
School of La,,! 
Stanford University 
Stanford, California 94305 

Re: Landlocked Property 

Dear Mr. Del-loully: 

Thank you for your letter of April 24, 1969 in response to mine of 
April 22nd. 

I have reviewed the tentative recommendation revised November 26, 1968 
and a study relating to the use: of the power of eminent domain to 
acquire byroads. It is noted that the recommendation of the Commission 
vests such power of eminent domain in the public body rather than a 
private person. ThiS, I believe, ~o be far better and more likely to 
prevent inequitiell. I feel it is a considerable improvement over 1968 
Senate Bill 1118. 

It appears that the tentative recommendation is the tentative action 
on Recoll1lllendation 4 of the study, alchougb the recommendation is dated 
prior to the date of the study. If I am in error in this respect, 
please advise me. 

We also submit that provision should be made to prevent inequities as 
discussed in our letter of April 22nd, Other.vise the public body 
might become the tool to inflict unwarranted and inequitable damage 
to one person for: the pT.i ~'ate gain of another. 

I should like to have €9.ch member of the Commission rccei ve " copy of 
this letter, as .. ,ell as our l(:tt.;;1' of Apri.l 22nd, and if this is not to 
be done, or :if you would like to have us furnish you with extra copies, 
please let me know. 

Again thanking you, I am 

Yours very truly, , 

JKH:mf 

>~<:4 ," , .. ( • -:~-":J /')) (~',--:-::=-:- ' 
. >:l ~ 
\ Jot.pph K> Horton 
"'<,1fJlfIRTON &. FOOTE 
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SENATE BILL No. 110· 

Januar;y 13, 1970 

BIII'BIIlIED TO OOKKIT'l'BB ON JUDICIARY 

A1I oot 10 Gme1Jd 86Cfiofl12~8 of, ami to <Jdd 8~ioM 1388.8 
ami W8.9 10, 1M Code of Cwtl Proudtw6, relolMlg to ."... 
_I dor/Iaift.. 

Th. people of the State of caUfornia d6 61MCt III forl<1tl!l: 

1 SBC"J"ION 1. Section 1238 of the Code of Civil Procedure is 
2 ameJ.Ided to read: 
3 1238. Subject to the provisions of this title, the.right of 
4 eminent domain may be eU1"<liaed in behalf of the following 
5 public -usea: . 
6 1. Fortifications, 1lUlgllZinee, arsenals, Navy yards, Navy mid 
'1 .Army statioDB, lighthoUll!6, range and beacon lighta, eoaat 
8 aurveya, and all other puhlie uaes authorized by the govern-
9 ment of the United States. 

10 2. Public buildings and grounds for use of a state, or !D9' 
11 state institution, or any institution within the State of Call-
12 fomia which is exempt front taxation under the proviaiODS of 
18 Section I&, of Article XIII of the CODBtitutiOD of the State of 
14 California, and all other public usea authorized by the Legis-
15 lature of the State of California. 

LEGISLATIVE COUNSEL'S DIGIIlBT 
SB 110, WI introduced, Carrell' (Jud.). Eminent domain. 
Amend. Sec. 1238, adds Sees. 1238.8 and 1238.9, C.C.P. 
Deletes provisions authorizing the exercise of the right of eminent 

domain in behalf of byroads. 
Providea that an owner of property for which there is a strict neeea­

aity for an easement for 11(,._ to a public road from aueh property 
may acquire, by eminent domain proceedings, an easement for acce8II 
to a public road and that it shall alford the moat rellllODable aeeeaa 
consistent with other uses of the blll"dened land and the location of 
already eatab1ished roads and shall include the right to install or have 
installed utility facilities therein. Makes these provisions inapplicable 
to prescribed lands iti the slate park syatem and for the aequi8ition of 
a private or lann crossing over a railroad track. 
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1 3. Any public utility, and publie buildings and groundJ, 
2 for the use of any county,. incorporated city, or \litr and 
3 county, villall'6, town, school distriot, or irrigation district, 
4 ponds, lakea, canals, nq ueducts, reservoirs, tunnels, flumes, 
5 ditches, 01' pipes, lands, water aystem plants, buildings, rights 
6 of any nature in water, and' any other character of property 
7 necessary for conducting or storing or distributing water for, 
8 !beule of any county, incorporated city, or city and county, 
9 village or town or municipal water district, or the inhabitants 

10 thereof, or any state institution, or necessary for the proper. 
11 '!l.evelopment and control of such use of.lsaid water, either at 

. 12 . the time of the taking JJf said property, or for the ltitore 

. 13 proper dC'I"elopment nnd eon trol thereof, or for draining any 
14cOlWty, hicorporated city, or;city and county, 'l"illnge or town; 
15 raising the banks or streams, remo'l"ing o1>struetions therefrom, 
16, ,nnd 'Widening 1IIJd deepening or straightening their channela; 
17 l:oads, highways, boulevards, streets and alleys; publle moor-
18 lug places for watercraft; public pn rks, including parks and 
'19 other 'places eO\'ered by water, and all other puone usei for 
20 .. th~ benefit of ~ny county, incorporated, city, (,r city and 

.. 21 cOllZlty. village or town, or the inhabitants thereof, whiCh ma7 
,22 be Quthorized by tho Legislature; but the mode 'of apPortlon-
23 ing nUll collecting the costs of such improvements sball be .lICh ' 
24 as nlllY be provided in the statutes by which the same may )Ie 
25 uulho~ized. . . 

,26'· .4, Whal'\'c" dut,b, pi<'1's, wurcholl~s, chutes, booms, ferries, 
2'1' bl'i.lg('s, tull rootl., 1>;1'1 MIele I plank IlIUI lunlpike roads; paths 
28 Iln,l I·onds.citber on the Hurfaee, "lc\'ale~l, or depressed, for 

~ 29·' the Uo<e of bic~·c1"., tricycles, motoreycks ·nnd other horse1ear 
30 \'ellid~g. slenn\, e1p.ctric, ,nnd' horse ruilroAds, Cllllllls, ditches, 
31 dmllo; poulldinl,'s, ftUlocH, nqileducts and pipes for irrigat,iou, 
82 ]mbJic transportation, supplying mines and Cunning neighbor-
33 hoods with wah,r, Ilnd tll'niQing and rfCl!liming lands; lind for 

·34 nonling luga alld Imnbcr "ll.tl'~"ms not navig~b1e, and water, 
35 wllter rights, can'lls, ditch,,,!, dams, ]lowldings, llnmes, aque. 
36 ducls "nd pi(l<'ll !or.irl'ignjjon of lunds fnrni8hed with water 
37 by eOl'porutious supplying wilier to the lands of, the atoe!t­
sa holtlel'S thol'cof only, nnd lands with all wells and Wllter therem 
39 adjacent to the lands at any municipality or of any corpora· 
40 tion, or PCl'IlOlI snpplyingwntcr to Il,e public or to any neigh-
41 borhood or eonHlluA,ity.foi' domestic use 01' irrigation. 

Authorizes,in any ense in wllieh thc.state, a county, city, publie 
district or other publie agt'ncy in tllis stateexereises the right of 
eminent domain, the taking of otlditional property in an amount ~ 
sonll.bly necessary to provide access to a public road from any property 
which is riot taken 811(1 lor wMell thore is n strict ncoossity for an 
easement of ACCess to a public road from such properly, . 

Declares public right 10 use and enjoy sneh easements. Imposes duty 
6f maintenance of easement on owner of the property for which the 
easement is taken. , , 

Vote-Majority; Appropriation-No, Sell, Fin.-No; W. & :r.I,-No. 

• 
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5. nn~lds, tuwH'ls, dH(~h('s, fhrrHt':>i, pipI;S, arri"l null surf.ace 
tl"nmwuys ;md fltnnping' plll('l':< rOl' working miJH';-;' j .also outlds, 
natural or othf'l'wilit'} for th(', flow 1 df>pm;it or eorldnd of tail­
hlg'ii or ]'(tfuse m;l Unl' trGln mint'J.:l; 111so :Ill occupancy ill e-om­
mon by the OWlIt'r;i. (11' po.<.;S{'s..;,;or~~ or cHfrert'llt If]ill(lS of any 
pluce fur Ow flow, drpositl or CI)llrlud ()f tailing." or r.('"fusc 
nmUcr from ihpil' i;cvctill mines. 

.(h ll·yt··fH"l~ J<-'H4~H:g f1'-(HU hi~'h"ffi~''9 lo i'f'f:ttlf'1wf'ff; f*H'I:l-~ 
ttHttfti; ttti-H,+;, fil.4~t4A'" tft-Hl .tHtl~w.~~:i :Hw tttWi'n+Ht~ itHt('1ttHt'i~ 
OJ' it~Si:u';!~ 4ft t\'it!4t r;-~ fH'HPf>~':' tt'ihl f£oF 1tt~l,!i(:' pHt't)oif:il"St 

q., 
6. Tc1f'gral'lj~ tcJeplmHc, l'cHiin :md wird(,~" Jin('s, s~n;t{lms 

and p1"nt •. 
8, 
.i'. R(~l\'N'agi~ of .IllY incol'pol'at('d dty, ctt,)"' IlHd CGUIl!Y, or 

of tiny \'tna~~ or fown, wJwthr1' ineftl'pol'akd 01' unllworpo­
)'jJh·d~ {JI' of :m.'- :o;(·ttlf'lJt(lHt (trmsl-,tiHg or Hot !c.s,"i thrw 10 
fatuiJir·:-;. or of :;ny huilltillri':'; Ij('llll}:.;iti~: to 1h(" stolti\ 01' 10 ~my 
{'olkgL~ or uuin"rsi1r. alsc] th(l ,·f)lltll'dif).l1 of private r~~ld(!twe:;. 
mal otht'l" lJundin~:->, thrvu~h oth~'I' pri~IWl'ty. with tho lll:lim; 
of an ·(,stnblishcd .!o:(~w('r sy!';It'Ul in ~m~v slwh city, ci.y (Iud 
county, town or "mligi'. 

lh 
8. lIonds for trallsportntioll by traction pJ'gi"cs Or road loco· 

motive •. 
.w, . 
9. Oil Jlipdines. 
:J.b 
10. naHrond~, rOiHls ano flUlnM for qunrryjug, logging or 

lumbering l)Urp~t'8. '-
~ 
11. CllllRl., ;'~8ervoirs, dams. ditell ... flumes, aqueducts, Rnd 

pipes and outlets naJm':ll or Qtlh·t·whr fof' supplying; ~tot·jng, 
and disdHlrging Wi1f"er r~l' the ollcr'Jti{}u of JlltlcJJillC"ry fo!.thc·~ 
purpo.\c of' generatjug ~lld h'a">lJJlittiug c100tricity for the 
slU1ply o~ mine'S, qnarries, l'(\ilrond.:z) trillllw.nys, nllnSI .fllid 
fnclories with electric power; .. 1nd al.a for 11,. applying of 
~wctricity to ~jlOht or heaf ,!linCR, f)u"rric~, mills, !n~IOr~es, 
mcorporMed CitW:S ana count it'S, ''In;l~''(IS, towns, or lfl'lg-atIOll. 
districts; lind also for furnishing electricity for lighting, hcat, 
ing 01' power purposes to individu"ls or corporations; togclllo.? 
with L,nds,. building. m,d all other impro,'cmeuts in or UJ10n 
,rhieh to erect, install, pl~~c, uS(' or operate madlin •. ry for the 
purpose of generating and transmitting electricity for any of 
the purposes .Q!:.. uses above sct forth. 
~ 
12. Eleqtrie powerlin~s, elcotric he"t lines, electric light 

lines, electric li:.:nt, heat and pow~rli.lJc., and work, or plants, 
.J.unds, h~.QLriglUL!'L~JlL!l.hnrncJ~r.j!L.ll::\lt~r, nr_allY . 

other character of property neep.ssHry for generation, trans· 
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mlSSlOll or distribution of electricity fOJ' the purpose of fur· 
nishing (lr fiuppJying rledr'ic light, ht"nt or power to any 
county, city and "ounty "" incorpOl'ated city or town, orirri. 
gation district, or the inhabifnnts thereof, or ncee~sary for the 
pm!'c. dc""lopment "nn confrol of "uch use of "Heh elcetridty, 
either at the time Qf the taking of "aid p,'operly, or for the 
fnture proper development and control thereof. 

H,-
13, Cpme!cric< for tI,e btlfial of the dead, oud enlarging 

,ond adding to the "arne and the grounds thcre()f, 
, ~.a. . 
"11. The plants, or ,nny purt th{,f('of, OJ" any record tJl(>l'c:!'in 

of nll pt~ri)on~t firms. -or {'{lrpol"ltjons hero!.-'t()rnl'~, now or :h"'re~ . 
aft~r rng'Hg'Nl in till' bu.5:in('~"i of &'art.,lJJug pubHe l'{"('orus, nr 
JJ.t~bli:-.lling pnblic l'f'(:urds. .or hi!;urilli! Hl' ~uarnnt('{'ing titles 

. 10 r~al projlH'ty, including all cupit'S of, ;H1d nil nbli!rac.ts or 
lllfmor.awJa tukl.'l1 hom, llllblic rN'ul'fls, wIdth ur(~ owu~d by, 

" or in the> J)(J~",(~skm "of, i:'uth jlN'SOlti, firms or c(Jt'pU1"utions or 
"whidl nre Wff,d hy 1hrln in their n':-4IH~di,"(>, unshh,1s!')('s; pro~ 
\"h..ied t howcl'("r. thllt. t11(> right of l'miJwnt dOlnnin in behalf of 
tb. public u,('. mentioned ill fhi, ""b,li,oi,ion lIlay be rx('roiSl'd 
only for t.he pnrpo~ of rt'Eit<:JI'ing or "('l'hlCingo, in whole or in . 
p.ut., puh1i~ l't'l'ords, or tlir i'mb.":iiM](>(I' of puhlie ft'(·ol'l,.h., of Dnr 
cit>~, {~it.r lind (>oHnt~~, ('{)1mtr or (,OWf nlnni{'ipu1i1~\ whirh 
f('('fJr.lli hare 'brt'll. 01' lIWY ht'I'l'Hf1<'I' b(~~ lost u1' a{·:-;tro.\·f~tl by 
cnnHu:.rratinn nr otli(>l',]mblic "t·,daHlit,'·; mui pJ'oyj(lpd fudlH't', 
thut slIth rigr,t .Iwll be ex~n'iSl't1 ollly by the oit,", oily "ud 
t:hUl)ty, l;OUllt.'" 01' Jl1nnj(·jp;~1l1." wJws[" Tt'ctll·d~. ~Ir' p;lrt of whose 
l'ccol'i..ls, huve b{'(,ll, or trw,:.- bC f so lost or cl{"...;troycd. 

1.{~ 

15. Kxpnsitiol1s or "fnirs in aid of which the gl'imting of 
puhfi(,' mO!lf'YJ:i or uth('r fhillg:s. or vulue hilS bl't'll aut.horize"d 
by the Constitution, 

U, 
16, ,\ .. orJ.~s or Jl1<1llt~ for :;;nppJ,"iHg" ga~, lWH1p l'l.fl'igrrall0n 

or puwcr to nn,'- t'ollnt,\', cijy ilflel {:uUllly, or im'orpnrnktl city 
ur tOW1l1 (lr jrrig-atit.lu dj:~tdct, OT 111(' iuh"bHnnts thrr{'of, to· 
t!{·tlWf with limt1;.;, ImiJdil1~. ilIH1 ldl !IIJH'r illlpro\,(·uH.·nts jn 
tlr upml whit·," ttl t'~'('dt ill~t'IH~ plUtt" Hlalut,lll"l, nse or op!'rnt,p 
lUilC:hiIWl-;\'l Hpp1i;lUl'llS, w()l'k~ ~Illd plants fur the }lm'pO!'c of 
g't'ner:l1ing-, tr.i:tH~nJitt.jng' ilud tli~tl"lbliling th(~ !o;func .and rights 
ur any Jwttlr.~ in "a1(,1', I)f Ill'Opt'rt," or .IlIY t'har.nckl~ n("cfio\.·~;nry 
fm' t.hr. pUl'POS(~ of g{'lW";ltiHg', Iramqni!tiH:~ j!Od distributing ~ 
the ::;muc, or llt.'t.'~"i:U'Y lot' tIJ(' propn' t1('\'t'lnpm('nt nud contl'ul 
of snch use of MH::h g'a~, hent, rdl'igt"rntion, ur power, either 
at the timo of 1"0 t,ol,jng or ";lid 1"'''I'",oly, ,'" [or tile futm'c 
}l''lp,'r deve]ol'lllcilt ""'! control th",oof, 

l8, 
1'7. Standing tt·~s nnd ground nc~{'ssary :for the R.upport 

and mHlutt.'"nancc: th('j(>of. along the {'onr!ie of Hny highway, 
within .. maximum di,t"""" of I)()O feet 01\ each .i,\e of the 

\ 
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1 ec"nttr tht1[,(·t)f; aud gToUlHl fr!!: th(~ cuHm'\' uno ~rowth of 
2 1I'{'('s tdHJI~ 1111.' (·OHr~oI.~ or .any hi~lnN('Y~ wHhil1 tilt' maximum 
3 di:;;tarjc(~ of :mo fl't't un c.tH~ll ~idl~ of HiC:" (-'cutCI' til{'l'COf. 
4 . i!-!I, 
5 18. Pt'up.i.lgaf'ion, r(~;n'ing', pl<lutillg, distl'ibution, protrctiou 
6 or COlltiervatioll uf fish. 
7 . 00, 

8 19. Airport.s for HIt' lnHt1iH!.~ lwd takiHg' off of nil'craft, and 
9 for the (~on:;:,trlll.·tio)j .md lllaini[,IHlllce of h,mg,Il· ... ~ mOOt'lng 

10 mast~. Hyiug fields, siguul li~.dl~~ and l',uliu rql1iplU(,llt. 
11 lH-, . 

12 20. AtlY \\"01'1\ or uncl('rtHldng- or It city. roullt.'~, 01' city lind 
13 county, h{)u:-;ln~ Huflwl'ily or (·oHlwissiou. (ll' 0111['1' pf)1ittr:al 
14 R-uhtlh·jKiuH or pnhli(' hody t)f tht, statr: (a) to df'mn1i:--::lt, dt';lr 
15 or relHoYe buHdiu.!!1'> ft'OBl mly m"I'a w}jj:'" iH. dt~trin}('ntHl to 
16 thl~ ,~aftll,"" h{'atll! <lH() tJuu'nl:-.;. or t1](· pChplt' by l'l'asoll of the 
17 diJ[tpill,ntiuHt -o\"l·r~·ro\Ydill~. fHUlty il1'r;!JI~~·tnt~tlt {)t' tlC"Sigll, ]nch 
18 of \'£'util;t1ioH !ir i-ianltal'Y f.H'i!ith'~ of thl' dw('IHng:.; pl'cdomi-
19 na1in~ ill :--.u.:·lt m'4"lS~ 01" (b) to pJ'I,vi(}t' (hnll1ill~FS, Il]MrtHwllhi 
20 or oth('r liYiIlg' ill't:1.llllJrI{J(btil;US [DI' p('rSHTI~ ot' famiJit's who 
21 I;w];: flit' maolwt .or im'fmw whieh is lH't:(·g"ar,\~ (ns dt"t('rmiurd 
22 by th" body t'ligagillg in ~i1irl work or lIndt·rlaking) to rnable 
23 them to lin~ in ch-t'('"llt! :-::afp ~mc1 s01uitHry d\\'['Uinb~ l",ithout 
2-1 o\"('n~ l'OWl1illg, 

25 l!;l, 
2("" ·2~. THoui".l f.1tiliti.,,'-londs, or »lrllc!ur.·' f()r~thc """ript, 
27 trnll's-frr or d('livcry of pa!'iSt~ngl'I's CU' prop('rty by any comm~n 
28 e:H'rh']' Upl~l'ilting- npl~n an,\' publit' JJi~h\\"~IY jn tlli~ stntc- b{'k 
29 tWL:('U fiXt'cl t("l"miui (Ir o\'t'r a rl'~ulur rouk t or fol' otht'r tel'mi· 
30 J~nl fudlitiCt; of illI,r ~uch cllrl'il'r, , 
31 St~" 2. S,,,tion 1238.8 is udd."l to the Code of Civil Prooe· 
32 dur." 10 rend! . . 
33 1238.8. Subject to the pro"i,i"'l" of this title, th,' r.i/!l!t of. 
M eminont dOlllaill !Hay be <xcl'c""d in 'bdl"lf of thcfollQ1\'ing 
35 public us.'" . 
36 The acquisition of an """"ment by,jhc oWller of priv.tte prop' 
37 efty for which Ihn'c is a stri"t n..ee •• jty fOl' till ~"~mellt for 
38 access to " public ...,ad froln sitch property .. 'rile eR'~lIIenl 
39 which !lUlY be takr'n 811,,11 "tl'Ol·d the most rt' .... 'ullllblc·dCO""" to 
40 the prop"rty for whidl the ."""!Hen! i. ("ken eOllsistt'nt with 
41 . other uses of tbe burdem'd Ill.lId and the location of alretldy 
42 ~stabli"hed ronds, "nd shall include the right to iMtall or have 
43 installod utility fncilities therein. 'I'lle public sbull be entitled, 
44 as of right, to use and enjoy the easement which is taken. The 
45 owner of the property for which the easement is taken shall 
'46 maintain any sueh easement. 
47 This "celio1l doo. lIot Apply to land. of the state pArk system 
48 as to which Section 5003.5 of the Public Resources Code np' 
49 plies.' . 
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Thill section shall nut be utilized for the aequisition of a 
private or farm t'l'ossing o\.'cr a l'ailrmtd tt'.Hck, the exclusive 
remedy of (1)1 ow''"" of a Inll(liOeked pareel to aC<juire " private 
or farm crossIng (,ty('r 8ueh trH("k being that provided ill Section 
7537 of the Public Utilities Code. 

SEC. 3. Section 1238.9 is added to the Code of Civil Pro­
cednre, to read: 

1238.9. In any eMe in w},ieh the state, a COUllty, city, pub­
lie district or "ther public "goney in this state exercises the 

_ right of eminent domnin, addition.! ptOP"r!), may be taken in 
an amount rc"'ollably IWC('S<'u'Y to pro"kle "ccess to a public 
.roRd from any properly which is not tak~n (In(! for which 
there is 01 :itrir:t )1(>t::,>:.;:;;ity for 1111 {'ascm~ut of ilc:C'es.~ to a public 
road frunt. ~lwh onwr Pl'Op(·l'1r. 1'he (>'IS("'m('ut which mlly be 
taken !:.lwlJ afford t1H~ mo.";:!. r(';tst)n.i:th]r~ a('('('ss to the property, 
eonsist~nt witb other U""g of the burdeJle.l land Dna tbe loca· 
tIon of .,jr,·ndy r,tablis)"'d rou(ls. 'rlw public shan be entitled, 
as of right, to usc :lnd ('lljoy any C'nSl..'h1r"llt tHkt.'Jt mul('r 1hi!; 
sc'CHon. 'I'lle owner o( tile proilel1y for -which tte "ilW'nJrnt jg 
tnkr-n shall maint.ain imy 1;m:h caSt'mcnt. . 

Nothing in thi, seetion .)",11 be COll8tm",l to prohibit n,pl1blie 
ag<>l1Cy fronl restricting the \~<C and Oljoyrnellt by the public 
of any ("ascm~'l1t or right-of-wilY tul~cn unllt,l' nny otJwr prol'i~ 
sial! of tllis title. 

SEC. 4. 'fhe IJt[!i.)"turc Iocl"(·by drr),,,,,. its policy to elimi­
no.te land!ocked l'"rccis of prop',,!)" in <>rdel" to (,,<:ilitate public' 
safety nnd to cll"ble the beucflcia] u,,· of nil Jand in this stnte. 

o 
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NOTE 
This recommendation includes an explanatory Comment to each 

aection of the recommended )egislation. The Comments are written 
as if the 1egislation were enacted since their primary purpose is 
to explain the law as it would exist (if enacted) to thoae who will 
have occasion to nse it after it is in effect. 



'. 
TENTATIVE 

RECCMKENDATION OF THE CALIFORNIA 

LAW REVISION COMMISSION 

relating to 

CONDEMNATION LAW AND PROCEWRE 

The Right to Take (~roads) 

As enacted in 1872, Code of Civil Procedure Section 1238 

authorized takings for "byroads" in subdivision (4) and for "byroads 

leading from highways to residences and farms" in subdivision (6). 

Subdivision (6) was expanded in 1895 to cover "byroads leading from 

highways to residences, farms, mines, mills, factories and buildings 

for operating machinery, or necessary to reach any property used 

for public purposes." In an appropriate case, Civil Code Section 

1001 would appear to authorize a private person to maintain an action 

to acquire private property for the "byroad" described in sub-
1 

division (6). 

The need for resort to eminent domain to acquire property for 

byroads is partially alleviated by the common law doctrine of "'<lays 

of necessity." Nevertheless , situations exist where a landowner lacks 

adequate access to an established road and does not have a common 

law way of necessity. Use of the general authority of Civil Code 

Section 1001 to acquire property for byroads has not received judicial 

sanction and no explicit special statutory procedure now exists 

whereby either a public entity or an individual may condemn to provide 

byroads. The Commission therefore recommends that the provisions in 

L For additional background information, see the research study (attached) 
prepared by the staff of the Law Revision Commission. 
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subdivisions (4) and (6) of Section 1238 relating to byroads be 

deleted and that more explicit statutory provisions relating to 

byroads be enacted. Specifically, the Commission recommends: 

1. The Street Opening Act of 1903 (Streets and Highways Code 

Sections 4000-4443) should be amended to make clear that a byroad 

may be opened in the manner therein provided. This act, if it does 

not already permit opening of byroads, is readily adaptable for this 

purpose and provides a complete statutory procedure covering notice, 

review, compensation, and assessment. To provide explicit recognition 

that the initiative for the opening of new roads, including byroads, 

frequently comes from private persons and to codify the present 

practice in at least some counties, a provision should be added to 

the Street Opening Act of 1903 to make clear that private persons 

may present requests for specific improvements to be undertaken under 

the act. 

These changes will make available an existing procedure whereby 

the cost of the improvement (including acquisition of land by condemna­

tion) will be paid by the benefited property owner. Of course, the 

legislative body acting on the request to establish a byroad should 

have complete discretion to refuse to undertake the project and should 

be permitted, for example, to assess the benefited person not only for 

the cost of establishing the byroad but also for the cost of its 

maintenance. See, e. g., Streets and Highways Code Sections 969.5 and 

1160-1197 . 

2. A public entity acquiring property for a public use should be 

permitted to acquire such additional property as is necessary to provide 
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access to property not taken. In certliin situations, the acquisition 

of property for a public use may cut off access to property not taken. 

In such situations, it is fairly clear that the taking of additional 

property to provide access to the otherwise isolated parcel would be 

held to be a public use but in California no explicit statutory or 

decislon&l authority for such takings exists. A statutory provision 

recognizing that such authority exists is desirable for such takings 

often ere the most satisfactory method of mitigating the adverse 

consequences when land is acquired for a public improvement and such 

2 
authority would minimize the need for so-called "excess condelllIlation." 

3. The Commission has considered whether a private person should 

be authorized to initiate condemnation proceedings for a byroad. Under 

California law, a private person may initiate such proceedings to ~cquire 

a sewer easement3 and an argument could be ~de for the extension of 

this Authority to the acquisition of a byroad. The Commission MS con-

cluded however that, if there is need for the acquisition of A byroad 

by condemnation, the appropriate legislative body rather than a private 
4 

person should initiate the condemnation proceeding. 

2. See People v. Superior Court, 68 Adv. Cal. ,65 Cal. Rptr. 342, 436 
P.2d 342 (1968). -

3. Linggi v. Garovotti, 45 Cal.2d 20, 286 P.2d 15 (1955). 

4. The right of AnY public condemnor, e.g., public utility to condemn 
access roads to property acquired for a public use should be un­
affected by this recommendation. It should also be noted that 
this is, in any event, merely the first in a series of recommen­
dations dealing with the proper extent of the power of eminent 
domain and will be submitted to the Legislature only as a part of 
comprehensive legislation dealing with that subject. 
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The Commission's recommendations would be effectuated by the enactment 

of the following measure: 

An act to amend Section 1238 of, and to add Section 1238.8 to, the 

Code of Civil Procedure, and to amend Section 4008, and to add 

Sections 4008.1 and 4120.1 to, the Streets and Highways Code, 

relating to roads. 

The people of the State of California do enact as follows: 

Section 1. Section 1238 of the Code of Civil Procedure is 

amended to read: 

1238. Subject to the provisions of this title, the right of 

eminent domain may be exercised in behalf of the following public 

uses: 

1. Fortifications, magazines, arsenals, Navy yards, Navy and 

Army stations, lighthouses, range and beacon lights, coast surveys, 

and all other public uses authorized by the Government of the United 

States. 

2. Public buildings and grounds for use of a state, or any 

state institution, or any institution within the State of California 

which is exempt from taxation under the provisions of Section la of 

Article XIII of the Constitution of the State of California, and 

all other public uses authorized by the Legislature of the State of 

California. 
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3. Any public utility, and public buildings 

and grounds, for the use of any county, incorporated city, or city 

and county, village, town, school district, or irrigation district, 

ponds, lakes, canals, aqueducts, reservoirs, tunnels, flumes, ditches, 

or pipes, lands, water system plants, buildings, rights of any nature in 

water, and any other character of property necessary for conducting 

or storing or distributing water for the use of any county, incorporated 

city, or city and county, village or town or municipal water district, 

or the inhabitants thereof, or any state institution, or necessary 

for the proper development and control of such use of said water, 

either at the time of the taking of said property, or for the future 

proper development and control thereof, or for draining any county, 

incorporated city, or city and county, village or town; raiSing the 

banks of streams, removing obstructions therefrom, and widening and 

deepening or straightening their channels; roads, highways, boulevards, 

streets and alleys; public mooring places for watercraft; public parks, 

including parke and other places covered by water, and all other 

public uses for the benefit of any county, incorporated city, or city 

and county, village or town, or the inhabitants thereof, which may 

be authorized by the Legislature; but the mode of apportioning and 

collecting the costs of such improve~£nts shall be such as may be 

provided in the statutes by which the same may be authorized. 

4. ~~rves, docks, piers, warehouses, chutes, booms, ferries, 

bridges, toll roads, By~9aas, plank and turnpike roads; paths and 

roads either on the surface, elevated, or depressed, for the use of 

bicycles, tricycles, motorcycles and other horseless vehicles, steam, 

electric, and horse railroads, canals, ditches, dams, poundings, flumes, 
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a~ueducts and pipes for irrigation, public transportation, supplying 

mines and farming neighborhoods with water, and draining and reclaim-

ing lands, and for floating logs and lumber on streams not navigable, 

and water, water rights, canals, ditches, dams, poundings, flumes, 

aqueducts and pipes for irrigation of lands furnished with water 

Qy corporations supplying water to the lands of the stockholders 

thereof only, and lands with all wells and water therein adjacent 

to the lands of any municipality or of any corporation, or person 

supplying water to the public or to any neighborhood or community for 

domestic use or irrigation. 

5. Roads, tunnels, ditches, flumes, pipes, aerial and surface 

tramways and dumping places for working mines; also outlets, natural 

or otherwise, for the flow, deposit or conduct of tailings or refuse 

matter from mines; also an occupancy in common by the owners or 

possessors of different mines of any place for the flow, deposit, or 

conduct of tailings or refuse matter from their several mines. 

~.--ByF98as-leaaiBg-fF9m-R!gRways-t9-~siaeBeesT-faFESy--saBeS1 

mills1-faeteFies-aBa-BailaiBgs-feF-epeFBtiBg-maeRiRer:y;-e~-Beeessar:y 

te-~aeB-aBY-p~peFty-~sea-feF-p~el!e-p~Fpeses. 

7. Telegraph, telephone, radio and wireless lines, systems and 

plants. 

8. Sewerage of any incorporated city, city and county, or of any 

village or town, whether incorporated or unincorporated, or of any 

settlement consisting of not less than 10 families, or of any buildings, 

belonging to the State, or to any college or university, also the 



connection of private residences and other buildings, through other 

property, with the mains of an established sewer system in any such 

city, city and county, town or village. 

9. Roads for transportatioD b,ytraction engines or road 

locomotives. 

10. Oil pipelines. 

11. Railroads, roads and flumes for quarrying, logging or 

lumbering purposes. 

12. Canals, reservoirs, dams, ditches, flumes, aqueducts, and 

pipes and outlets natural or otherwise for supplying, storing, and 

discharging ;rater for the operation of machinery for the purpose of 

generating and transmitting electricity for the supply of mines, 

quarries, railroads, tr~~ys, mills, and factories with electric 

power; and also for the applying of electricity to light or heat 

mines, quarries, mills, factories, incorporated cities and counties, 

villages, towns, or irrigation districts; and also for furnishing 

electricity for lighting, heating or power purposes to individuals or 

corporations; together with lands, buildings and all other improvements 

in or upon which to erect, install, place, use or operate machinery 

for the purpose of generating and transmitting electricity for any 

of the purposes or uses above set forth. 

13. Electric power lines, electric heat lines, electric light 

lines, electric light, heat and power lines, and works or plants, 

lands, buildings or rights of any character in water, or any other 

character of property necessary for generation, transmission or 
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distribution of electricity for the purpose of furnishing or 

supplying electric light, heat or power to any county, city and county 

or incorporated city or town, or irrigation district, or the inhabitants 

thereof, or necessary for the proper development and control of such 

use of such electricity, either at the time of the taking of said 

property, or for the future proper development and control thereof. 

14. cemeteries for the burial of the dead, and enlarging and 

adding to the same and the grounds thereof. 

15. The plants, or any part thereof, or any record therein 

of all persons, firms or corporations heretofore, now or hereafter 

engaged in the business of searching public records, or publishing 

public records or insuring or guaranteeing titles to real property, 

including all copies of, and all abstracts or memoranda taken from, 

public records, which are owned by, or in the possession of, such 

persons, firms or corporations or which are used by them in their 

respective businesses; provided, however, that the right of eminent 

domain in behalf of the public uses mentioned in this subdivision may 

be exercised only for the purposes of restoring or replacing, in whole 

or in part, public records, or the substance of public records, of any 

city, city and county, county or other municipality, which records have 

been, or may hereafter be, lost or destroyed by .conflagration or 

other public calamity; and provided further, that such right shall 

be exercised only by the city, city and county, county or municipality 

whose records, or part of whose records, have been, or may be, so lost 

or destroyed. 
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lb. Expositions or fairs in aid of which the granting of 

public moneys or other things of value has been authorized by the 

Consti tu tion. 

17. Horks or plants for supplying gas, heat, refrigeration 

or power to any county, city and county, or incorporated city or 

town, or irrigation district, or the inhabitants thereof, together 

with lands, buildings, and all other improvements in or upon which 

to erect, install, place, maintain, use or operate machinery, appliances, 

works and plants for the purpose of generating, transmitting and 

distributing the same and rights of any nature in water, or property 

of any character necessary for the purpose of generating, transmitting 

and distributing the same, or necessary for the proper development 

and control of such use of such gas, heat, refrigeration, or power, 

either at the time of the taking of said property, or for the future 

proper development and control thereof. 

18. Standing trees and ground necessary for the support and 

maintenance thereof, along the course of any highway, within a 

maximum distance of 300 feet on each side of the center thereof; 

and ground for the culture and growth of trees along the course of 

any highl1SY; within the maximum distance of 300 

of the center thereof. 

feet on each side 

19. Propagation, rearing, planting, distribution, protection 

or conservation of fish. 

20. Airports for the landing and taking off of aircraft, and 

for the construction and maintenance of hangars, mooring masts, flying 

fields, signal lights and radio equipment. 
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21. Any >lork or undertaking of a city, county, or city and 

county, housing authority or commission, or other political sub­

division or public body of the State: (a) to demolish, clear or 

remove buildings from any area which is detrimental to the safety, 

health and morals of the people by reason of the dilapidation, over­

cro>lding, faulty arrangement or design, lack of ventilation or 

sanitary facilities of the dwellings predominating in such areas; 

or (b) to provide dwellings, e;artments or other living accommoda­

tions for persons or families who lack the amount of income which 

is necessary (as determined by the body e~ging in said work or 

undertaking) to enable them to live in decent, safe and sanitary 

dwellings without overcrowding. 

22. Terminal facilities, lands, or structures for the receipt, 

transfer or delivery of passengers or property by any common carrier 

operating upon any public highway in this State between fixed 

termini or over a regular route, or for other terminal facilities 

of any such carrier. 

COmment. Section 1238 is amended to delete subdivision (6) and 

to delete the reference to "byroads" from subdivision (4). These pro­

visions are superseded by Code of Civil Procedure Section 1238.8 and 

revisions of the Street Opening Act of 1903 (Streets and Highways Code 

Sections 4000-4443). See Streets and Highways Code Sections 4008, 

4008.1 and· 4120.1 and the co~ents to those sections. The Street 

Cpening Act of 1903 includes specific authority to exercise the right 

of eminent dcn:aIn for byr,!ads in Section 4090. 

-10-



" 

I 

Ii 

Ii 
II 
i ~ 

Sec. 2. Section 1238.8 is added to the Code of Civil Procedure, to read: 

1238.8. (a) Where a public entity acquires property for a public use 

and exercises or could have exercised the right of eminent domain to acquire 

such property for such use, the public entity may exercise the right of emi-

nent domain to acquire such additional property as is reasonably necessary to 

provide access to an existing public road from any property which is not ac-

quired for such public use but which is cut off from access to a public road 

as a result of the acquisition by the public entity. 

(b) Where a public entity furnishes or offers to furnish access pursuant 

to subdivision (a), the damage to the property which is not acquired for pub-

lic use shall be determined as if such access were furnished, and the public 

entity shall furnish such access if the owner so requests. 

Comment. Section 1238.8 provides explicit statutory recognition of the right 

of a public condemnor that acquires property for a public use to condemn such addi-

tional property as is necessary to provide access to property not taken which would 

otherwise lack access as a result of the acquisition. The access road need not be 

one that is open to the public. Although no explicit statutory or decisional au-

thority for such a taking exists in California, the right to exercise the power of 

eminent domain for such purpose probably would be necessarily implied from the right 

to take property for the public improvement itself. Such a taking would be a taking 

for a public use. E.g., Department of Public Works v. Farina, 29 Ill.2d 474, 194 

N.E.2d 209 (1963); Luke v. Mass. Turnpike Auth., 337 Mass. 304, 149 N.E.2d 225 

(1958); May v. Ohio Turnpike Comm., 172 Ohio st. 555, 178 N.E.2d 920 (1962); Tracy 

v. Preston, Director of Highways, 172 Ohio St. 567, 178 N.E.2d 923 (1962). 

Subdivision (b) of Section 1238.8 is included to insure that, where a condemnor 

provides an access road to property to replace lost access or offers to make such 

provision, the provision or offer will receive proper consideration as a mitigating 

factor in determining compensation for the damage, if any, to the property not 

acquired. 
-11-
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Sec. 3. Section 4008 of the Streets and Highways Code is 

amended to read: 

4008. "Street" includes public street, avenues, roads, 

highways, byroads, squares, lanes, alleys, courts or places. 

CODDDent. The addition of "byroads" to Section 4008 makes it clear 

that byroads--roads, open to public use, that furnish access to an existing 

public road from or primarily from otherwise isolated property--may be 

established under the Street Opening Act of 1903. See Section 4008.1 

defining "byroad." This addition probably cOdifies existing law. ct. 

City of oakland v. Parker, 70 Cal. App. 295, 233 pac. 68 (1924). 
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Sec. 4. Section 4008.1 is added to the Streets and Highways 

Code, to read: 

4008.1. "Byroad" means a road, open to public use, that 

furnishes access to an existing public road from or primarily from 

otheI"l,ise isolated property. 

Comment. The definition of "byroad" in Section 4008.1 is based on 

the discussion in Sherman v. BuicK, 32 Cal. 242 (1867). It adopts sub­

stantially the definition formerly incorporated in Section 1238(6) of 

the Code of Civil Procedure; however, any restriction in utilization 

of the property served by the byroad is eliminated. 
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Sec. 5. Section 4120.1 is iW.ded to the Street~ and Highways 

Code, to rel\d: 

4120.1. The owner of any propcrty that ~ be bencfited by 

~ proposed improvement may file with the legi~lstive body 1\ request 

that the improvement be undertAken. Such requet!t may, but need not 

include the maps, plnts, plans, profiles, ~pecifications, and 

other inform~tion referred to in Sections 4120 And 4122. 

COIIlDlent. Section 4120.1 is added to the Street Opening Act of 1513 

to expressly authorize initiation of improvement propoe~s b.Y individual 

property owners. Similar procedure a ~I!.dy exist in DWlY counties Md 

cities. 
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12/12/68 

THE USE OF THE FCWER OF EMINENT DOMAIN TO ACQUIRE BYROADS* 

*This study was prepared for the California Law Revision Commission 

by the Commission's legal staff. No part of this study may be published 

without prior written consent of the Commission. 

The Commission assumes no responsibility for any statement made in 

this study, and no statement in this study is to be attributed to the 

Commission. The Commission's action will be reflected in its own recom­

mendation which will be separate and distinct from this study. The Com­

mission should hot be considered as having made a recommendation on a 

particular subject until the final recommendation of the Commission on 

that subject has been submitted to the Legislature. 

Copies of this study are furnished to interested persons solely for 

the purpose of giving the Commission the benefit of the views of such 

persons, and the study should not be used for any other purpose at· this 

time. 



# 36 12/12/68 

A STUDY 

relating to 

THE USE OF THE POWER OF EMINENT DOMAIN 

TO ACQUIRE BYROADS 

As enacted in 1872, Code of Civil Procedure Section 1238 authorized 

takings for "byroads" in subdivision (4) and for "byroads leading from 

highways to residences and farms" in subdivision (6). Subdivision (6) was 

amended in 18951 to cover "byroads leading from highways to residences, 

farms, mines, mills, factories and buildings for operating machinery, or 
2 

necessary to reach any property used for public purposes." 

The need for resort to eminent domain to provide byroade iA 

partially alleviated by the common law doctrine of "ways of necessity." 

When the facts that give rise to a common law way of necessity are 

established, the right will be recognized; there is no need to institute 

eminent domain proceedings or to compensate the owner of the land over 

which the way of necessity is located. 3 Nevertheless, subdivision (6) 

and the "byroad" prOVision of subdivision (4) are not merely statutory 

substitutes for the common law way of necessity. A way of necessity arises 

when a grantor conveys land shut off from access to a road by the grantor's 

remaining land or by his land and the land of a stranger or where a 

similar situation is created by a partition, either voluntary or in-
4 

voluntary. Situations, .therefore, exist where a landowner lacks access 

5 
to an established road and does not have a common law way of necessity. 

The right to take property by eminent domain for a "byroad" may provide a 

solution to this problem where the owner's efforts to purchase a right of 

access across his neighbor's land fail. 
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In the leading california decision, Sherman v. Buick, the taking 

of private property for a byroad was held proper where the road was 

in fact to be a public road, open to all who desired to use it, even 

though the road was designed to provide access for the land of a 

private person and he bore the cost of establishing and maintaining 

the road. In Sherman, the court held constitutional an 1861 act7 

that authorized the county board of supervisors to take private 

property to establish "public" and "private" roads. The court 

held that the term "private road" was used merely to designate a 
8 

particular kind of public road, and that, notwithstanding the some-
9 

what inaccurate language, the use was public: 

Roads, leading from the main road, which run 
through the county to the residences or farms of individuals, 
are of public concern and under the control of the Govern­
ment. Taking private property for the purposes of such 
roads is not a taking for private use. They are open to 
everyone who may have occasion to use them, and are there­
fore public. Their character as public roads is unaffected 
by the circumstances, that in view of their situation, they 
are but little used, and are mainly convenient for the use 
of a few individuals, and such as may have occasion to visit 
them socially or on matters of business, nor by the circum­
stance that in view of such conditions the Legislature may 
deem it just to open and maintain them at the cost of those 
most immediately concerned instead of the public at large. 
The object , for which t)ley are established is none the less 
of a public character, and therefore within the supervision 
of the Government. To call them "private roads" is simply 
a legislative misnomer, which does not affect or change their 
real character. By-roads is a better name for them and one 
which is less calculated to mislead the uninitiated. 
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In drafting Bubdivision (6) of Section 12)8, which superseded 

a part of the 1861 act referred to in the Sherman case, the 1872 Code 

Commissioners adopted the court's suggestion that roads used primarily 

L 
for the convenience of a few individuals be described as "byroads." 

The pertinent portion of the remainder of the 1861 act was compiled 

in Section 2711 of the 1872 Political Code, which read: 

Private or by-roads may be opened for the convenience 
of one or more residents of any road district in the same 
manner as public roads are opened, whenver the Board of 
Supervisors may for like cause order the same to be viewed 
and opened, the person for Whose benefit the same is re­
quired paying the damages awarded to the landowners, and 
keeping the same in repair. 

In 1883, Section 2711 was repealed and substantially reenacted 

11 12 
as Political Code Section 2692. Section 2692 was amended in 1913 

to include coverage 
. 13 for ways for "a canal" and l.n 1919 the words 

"irrigation, seepage, or drainage" were inserted before "canal." 

The section was repealed in 1943,14 the portion relating to canals 

being compiled in water Code Sections 7020-7026 and the portion relating 

to private or byroads not being continued. In 1949, Political Code 

Section 2692 was again repealed,15 and Streets and Highways Code Sec-

16 
tions 1128-1133 were enacted by the same act to permit "private or 

by-roads" to be' opened, laid out, or altered for "timber access purposes." 

17 
A 1955 amendment made these sections applicable to any private or 

18 
byroad but the sections were repealed in 1961. No special statutory 

procedure now existsl9 whereby an individual or public entity may 

condemn to provide the "byroads" described in subdivision (6). 
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In City of Los Angeles v. Leavis,20 it was held that a city 

could condemn property for a public street relying solely on Civil 

Code Section 1001 and Section 1238. Hence, although no appellate 

decision on this question has been found, it seems fairly clear that 

subdivision (6) of Section 1238 is itself authority for a public 
21 

entity to exercise the power of eminent domain to provide "byroads." 

However, many cities and counties are reluctant to institute condemna-

tion proceedings to provide a "byroad" even though the benefited 

person is willing to bear the cost of acquiring and maintaining the 

22 
road. 

Appellate courts in California have not decided whether a private 

person may maintain an action under Civil Code Section 1001 to acquire 

private property for the sort of byroad described in subdivision (6).23 

Nevertheless, a series of cases has established the proposition that 
24 

such a byroad is a public use, and the California Supreme Court held 

in Linggi v. Garovotti
25 

that a private individual may maintain an 

eminent domain proceeding to provide a sewer connection for a single 

residence. Although landlocked property does not present the health 

hazard present in the Linggi case, it is likely that California would 
26 

follow the holdings in numerous other states and permit a private 

person to acquire a byroad in an appropriate case. 

Private corporations have sought unsuccessfully in two cases to 

condemn access to land. In General Petroleum Corporation v. Hobson27 

the holder of an oil and gas prospecting permit granted by the state 

under a 1921 act28 brought an eminent domain proceeding in the federal 

court to acquire an easement over private property from the highway 
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to the place where it planned to prospect for oil. A demurrer to 

the corporation's complaint was sustained. The corporation contended 

that the taking was a public use authorized both under the 1921 act 

and under the Code of Civil Procedure Section 1238. The 1921 act 

included a provision giving the right of eminent domain to permittees 

to acquire a right of way over private property, but the court held 

this provision void as not embraced within the title of the act. An 

alternative ground for the holding was that the complaint did not 

show that the taking was for a public purpose: 

Nor can section 1238, subd. 5, C.C.P. of California, 
authorize the taking of private property for "roads * * * 
for working mines." Subdivision 6: "By-roads leading from 
highways to residences, farms, mines, mills, faotories and 
buildings for operating machinery, or necessary to reach a~ 
property used for public purposes." The plaintiff has no 
working mines, nor a~ active industry, nor is it in a~ 
sense within a~ of the provisions of this section, nor is 
the property covered by the permit used or contemplated to 
be used for a public purpose, nor can the court assume a 
public use or purpose where none is claimed, or none can be 
reasonably deduced from conceded or established facts. Sher­
man v. Buick, 32 Cal. 241, 91 Am. Dec. 577, is not elucidating, 
nor is 110nterey County v. Cushing. 83 Cal, 507, 23 P. 700 I 
nor was this issue before the court in County of ~la.dera v. 
Raymond Granite Co., 139 Cal. 128, 72 p. 915. These casas 
are cited because particularly relied upon by the plaintiff. 
All cases cited have been examined, but have not (sic] 
application. 

Eminent domain can only be invoked because the interest 
of the public .is greater than the interest of the private 
individual, and may not be invoked by a private person for 
private gain or advantage. The plaintiff's permit prospecting 
for oil enterprise by reason thereof is speculative and wholly 
private, and the private property may not be taken for a 
private purpose. Clearly the complaint does not state a 
cause of action: complainant does not shaw that it has legal 
capacity to maintain the action, nor that ~e taking is for 
a publio purpose. [Emphasis in original.] 
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The meaning of this language is not entirely clear. It is 

clear, however, that the court concluded that the use for which the 

property was sought to be acquired--prospecting for oil--was not 

one within any of the provisions of Section 1238. The court may 

have overlooked the general authorization to condemn for "byroads" 

in subdivision (4). Some of the language indicates that the court 

also may have had in mind the well-eetablished proposition that 

the mere fact that a particular use is listed in Section 1238 does 

not mean that the use is a public use under the facts of a particu-

30 lar case. The court also seems to take the position that the 

residence, farm, mine, mill, factory or buildings for operating 

machinery referred to in subdivision (6) must already be in 

existence at the time access is sought to be condemned. This line 

of reasoning would not apply to subdivision (4) ~,!:lich authorizes 

exercise of the power of eminent domain for "byroads" without any 
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limitation or description such as that found in subdivision (6), 

but the court did not refer to subdivision (4). The opinion does 

not appear absolutely to preclude a private person from taking 

private property for a byroad described in subdivision (6). At 

the same time, the holding in the case would permit no signifi~ant 

application of the "byroad" authorization in subdivision (4). 
31 

In Cio/ of Sierra Madre v. Superior Court, a land developer 

sought to maintain a proceeding in the name of the cio/ to acquire 

an access road to a planned subdivision in order to meet the require-

ments for subdivision approval. As the cio/ had not authorized the 

proceeding, prohibition issued to prevent its prosecution. The 

opinion does not indicate whether the proceeding would have been 

permitted had the developer brought the suit in its own name. 

In addition to establishing that the byroad would be a "public 

use" under the circumstances of the particular case, the condSlUnor 

would also have to show that the proposed taking is "necessary." 
33 

Reasoning from the common law way of necessity cases and the 
34 

32 

Linggi decision, it seems safe to predict that the courts would not 

allow condemnation if there were any other reasonable alternative 

to the taking. 

This survey demonstrates the uncertaino/ that now exists as to 

whether property may be taken to provide an access road from an 

e.stablished highway to the land of a private person. This uncertainty 
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should be eliminated in anY revision of the law of eminent 

domain. The following reoommendations are made in this oonneotion, 

1. The provis~on ~ subdivision (4) of Seotion 1238 of the 

Code of Civil Prooedure relating to "byroads" and subdivision (6) 

of the same seotion should be eliminated. These provisions 

should be superseded by more explioit· statutory provisions. 

2. A statutory provision should be emoted to provide expressly 

that anY public oondemnor that acquires property for a public use 

may acquire by eminent domain suoh additional proper1:¥ as is 

neoessary to provide access to property not taken whioh would 

otherwise become landlocked by the taking. It is fairly olear 

that the taking of pDoperty to provide access in this situation 
35 

would be held to be a publio use. Although such a statute might 

be limited to takings for limited acoess highways, such a limitation 

is not recommended. Since it is the taking by the condemnor that 

oreates the need for the access road, the condemnor should have 

authority to provide aocess where this would be the appropriate 

method of mitigating the adverse 'consequences of the taking. Al'\Y 

attempted abuse oould be prevented by finding that the taking for 

the aocess road is not a public use under the facts of the parti-
J6 

cular case. The California Supreme Court has' recently taken 
37 

a very liberal position toward "excess condemnation" and a 

significant benefit of the recommended statutory provision would 

be elimination of the need for excess condemnation in some 

si tua tions. 
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3. A procedure similar in substance to that.provided by 

former streets and Highways Code Sections 1128-1133 should be reenacted. 

These sections were repealed in 1961. They permitted the county 

board of supervisors to take property for a road, open to all who 

desired to use it, but required that the cost of acquisition, estab­

lishment, and maintaining the road ~e imposed on the person or 

persons primarily benefited. This procedure places the board of 

supervisors in the position of determining whether the access road 

should be established. On the other hand, it imposes the costs 

on the benefited persons. If this type of procedure were adopted, 

the statute should permit cities and other public entities concerned 

with road work to utilize the procedure. 

A convenient means of accomplishing this recommendation would 

be to amend the Street Opening Act of 1903 (Street and Highways Code 

Sections 4000-4443) to make clear that byroads may be provided 

pursuant to that act. The act appears to be the one most readily 

adaptable for the opening of byroads since it provides a complete and 

satisfactory procedure covering notice, legislative and judicial 

review, compensation and assessment. 

4. As an alternative to the preceding recommendation, private 

persons might be authorized to condemn easements that would be 

dedicated to public use, be open to the public, and provide ingress 

and egress from private property to established roads. Such a 

taking should be permitted only upon a showing of strict necessity 

and not where the person has another method of access, even though 

the latter is inconvenient. The burden of maintaining the access 
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road should be imposed on the person seeking access. Many of the 

other states authorize the use of the power of eminent domain.to 

acquire property for such purposes. As maximum utilization of land is 

important, and as a strict showing of necessity might adequately 

protect the condemnee, this may be one of the few instances in which 

"private condenmation" would be justified. It is possible that this 

alternative would merely restate existing California law. 

Senate Bill No. 18, introduced at the 1968 session of the 

California Legislature but not enacted, dealt with this problem and 

would have enacted the substance of items 1, 3, and 4 above. 
38 
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THE DECLARED PUBLIC USES 
BYROADS AND HAYS OF NECESSITY 

FOOTNOTES 

1. Cal. Stats. 1895, Ch. 98, §.l~ p. 89. 

2. It is interesting to trace the historical developr.Jent of "byroads." 

In colonial times, statutes permitted individuals to condemn 

private property for access roads for their private use. As 

additional areas of the country were opened to settlement, 

similar statutes were enacted. It was generally assumed that 

these stat utes were valid until the 1840' sand 1850' s when a 

narrowing of the concept of public use occurred; in all but a 

few states, the use of eminent domain ,to acquire land for 

private roads for the exclusive use of a few persons was held 

a private use. In California and some other states, the statutes 

were either construed or revised to perr..i t the taking of lands 

for access ~oatl~ only if the roads were open to public use. In a 

SUbstantial number of states, constitutional provisions were 

adopted to permit the taking of private property by eminent 

domain for access reads. ~,Ala. Censt., Art. I, § 23 (190l); Ariz. 

Const.,Art.II, § 17 (1910); Colo. Const.,Art. II, § 14 (1876); 

Ga. Const., Art. I, § 2-301), para. 1 (1877); Ill. Const., Art. 

IV, § 30 (1870); Kan. Const., Art. 12, § 4 (1859); La. Const., 

Art. III, § 37 (1921); Miss. Const., Art. 4, § 110 (1890); Mo. 

Const. of 1945, Art. '.I, § 28 (1875); N. y, Const., Art. I, § 7, 

subd. (c) (1846); Okla. Const., Art. II, § 23 (1907); Wash. Const., 

Art. I, § 16 (1889); Wyo. Const.,Art. 1, § 32 (1889). See also 

Fla. Const.,Art. XVI, § 29 (1885); Ore. Const.,Art. I, § 18 (1857). 

The California Constitutional Convention did not consider such a 

provision; only a passing reference was made in the debates 

to this problem. II Debates and Proceedings of the Constitutional 
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Convention of the State of California 1028 (1881) [1878-1879] 

(Remarks of Mr. Shafter). 

It has been recognized in California and elsewhere that the 

taking of property for use as a public road is a taking for a 

public use, even though the road is used primarily to provide access 

to the land of a single individual. E.g., Sherman v. Buick, 32 Cal. 

241 (1867). 29A C.J.S. Eminent Domain § 34 (1965)(" [T]he principle 

to be deduced from the cases bearing on the question seems to be 

that if the road, when laid out, is in fact a public road, open to 

all who may desire to use it, it is a public use, and valid, al­

though the road is primarily designed for the benefit of an 

individual, and although the cost of laying out and maintaining such 

road is borne in whole or in part by the petitioners therefor." 

[footnotes omitted]). Compare 26 Am. Jur.2d Eminent Domain § 47 (1966). 

The historical development is traced in Nichols, The Meaning of 

Public Use in the Law of Eminent Domain, 20 Boston U. L. Rev. 615, 

617-626 (1940). For an historical account in a particular state, 

see Notes, 11 Ala. L. Rev. 182 (1958)(Alabema); 33 Ky. L. J. 129 (1944) 

(Kentucky). 

3. Taylor v. Warnaky, 55 Cal. 350 (1880); Blum v. Weston, 102 Cal. 362, 

369, 36 Pac. 778, 780 (1894); Reese v. Borghi, 216 Cal. App.2d 324, 

30 Cal. Rptr. 868 (1963). 

4. ~,Mesmer v. Uharriet, 174 Cal. 110, 162 Pac. 104 (1916) 

(partition); Reese v. Borghi, 216 Cal. App.2d 324, 332-333, 30 Cal. 

Rptr. 868, 873 (1963); Tarr v. Watkins, 180 Cal. App.2d 362, 4 Cal. 

Rptr. 293 (1960). See also Daywalt v. Walker, 217 Cal. App.2d 669, 

675, 31 Cal. Rptr. 899, 902 (1963). A way of necessity continues only 



so long as the necessity exists. See generally Martinelli v. Luis, 

213 Cal. 183, 1 Pac. 980 (1931); Cassin v. Cole, 153 Cal. 677, 679, 

96 Pac. 277, 278 (1908). 

5. In addition, the showing of "necessity" required to acquire a byroad 

by eminent domain may not be the same as that required to establish 

a common law way of necessity. The common law right exists only in 

cases of extreme necessity and not where the landowner has another 

means of access even though inconvenient. Marin County Hosp. Dist. 

v. Cicurel, 154 Cal. App. 2d 294, 302, 316 P.2d 32, 37 (1957). See 

also Smith v. Shrbek, 71 Cal. App.2d 351, 360, 162 P.2d 674, 678 

(1945) . 

6. 32 Cal. 242 (1867). 

7. Cal. Stats. 1861, Ch. 380, § 7, p. 392. 

8. " [T Jhe legislature of this state • . . [i ln the plan devised by them 

• have for the purpose of classification divided roads into 'pub­

lic and private,' and provided how they may be laid out and established 

and how maintained. The former are to be laid out and maintained at 

the expense of the county or road district at large, and are therefore 

called 'public.' The latter at the expense of such persons as are 

more especially and directly interested in them, and therefore called 

'private.' But the latter are as much public as the former, for any 

one can travel, them who has occasion--and no more can be said of the 

former. " 32 Cal. at 253. See also 45 Ops. Cal. Atty. Gen. 98 (1965). 

Cf. Brick v. Keim, 208 Cal. App.2d 499, 503-504, 25 Cal. Rptr. 321, 

323-324 (1962). 

9. 32 Cal. at 255-256. 

10. See Code Commissioners' Note to subdivision (6): "Subdivision 

6 supersedes part of § 7 (Stats. 1861, p. 392), which prescribes 

the mode for laying out private roads. This clause has been drawn 

to make it conformable to the decision in Sherman v. Buick, 32 Cal. 
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241, 91 Am. Dec. 597." The same word--"byroad"--was also used 

in subdivision (4) of Section 1238. 

11. Cal. Stats. 1883, Ch. 10, p. 5. Section 2692 was held 

constitutional. Monterey County v. Cushing, 83 Cal. 507, 

23 Pac. 700 (1890); Los Angeles County v. Reyes, 3 Cal. 

Unrep. 775, 32 Pac. 233 (1893); Lake County v. Allman, 102 

Cal. 432, 36 Pac. 767 (1895); County of Madera v. Raymond 

G. Co., 139 Cal. 128, 72 Pac. 915 (1903). 

12. Cal. Stats. 1913, Ch. 61, § 1, p. 62. 

13. Cal. Stats. 1919, Ch. 73, § 1, p. 117. 

14. Cal. Water Code § 15002, Cal. Stats. 1943, Ch. 368, p. 1895. 

15. Cal. Stats. 1949, Ch. 883, § 6, p. 1652. 

16. Cal. Stats. 1949, Ch. 883, §§ 1-5, p. 1652. 

17. Cal. Stats. 1955, Ch. 1308, § 1, p. 2374. 

18. Cal. Stats. 1961, Ch. 1354, § 1, p. 3133· 

19. Streets and Highways Code Sections 969.5 and 1160-1197 provide 

a procedure for the improvement of a private easement or road­

way not accepted or acceptable into the county highway system 

but upon which a permanent public easement is offered or a 

privately owned road where a right of way has been granted or 

leased to the county for its own use or for the use of the 

state or other public agency for public purposes, but these 

sections do not authorize condemnation. As to expenditure 

of public funds to maintain roads not accepted as county roads, 

see 45 Ops. Cal. Atty. Gen. 98 (1965) •. Cf. City of oakland v. 

Parker, 70 Cal. App. 295, 233 Pac. 68 (1924). 

20. 119 Cal. 164, 51 Pac. 34 (1897). 
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21. The mere fact that individuals have subscribed money or given 

a bond to a public entity to contribute to"'srd tl:e expense of 

establishing a public road "ould not make the taking one for 

"private" use. E.g., Santa Ana v. Harlin, 99 Cal. 538, 541, 

34 Pac. 224, 226 (1893); City of Oakland v. Parker, 70 Cal. 

App. 295, 233 Pac. 68 (1924). 

22. But see City of Oakland v. Parker, 70 Cal. App. 295, 233 Pac. 68 

(1924) . 

23. Feople v. Superior Court, 

68 Cal.2d ,65 Cal. Rptr. 342, 436~.2d 342 (1968), the 
• 

leading California case on "exces s condemnat ion," the Brief 

of Amicus Curiae in the Court of Appeal contended that the 

condemnor's rationale for the excess conderrnation--that the 

remainder wculd be "landlocked~.~~"as unsound: 

The condemnor's theory contains a fatal legal flaw. 
That flaw is the failure to recognize that in California, 
as a matter of 1m" there is no such thing as a "land­
locked" parcel. 

Civil Code § 1001 provides that any person may 
exercise the power of eminent domain without further 
legislative action. C.C.P. § 1238 lists the various 
purposes for which such power may be used, including 
the acquisition of access to a . highway. 

An application of the above principle may be found 
in Linggi v. Garovotti (1955) 45 Cal.2d 20 where a 
private individual was permitted to condemn a sewer ease­
~ent across his neighbor's land ••.• 

It is, therefore, plain that just as Hr. Linggi did, 
the Rodonis [owners of remainder] can condemn an ease­
ment of access to Parcel 9 [the remainder], across 
neighboring land. The condelmor's "landlocked and 
therefore lwrthless" parcel theory therefore lacks 
merit. [Brief of Amicus Curiae in Court of Appeal at 
7-8. ] 

The Department of Public ',Iorks did not dispute the 

possibility that the private owner could condemn a byroad, 

-5-



but pointed out that no "jury would be favorably inclined 

towards the condemnor were it to leave a property owner in such 

a predicament." [Reply of Petitioner to Memorandum in Opposition 

of Real Parties in Interest and Amicus Curiae Brief, Court of 

Appeal, at 4. J 

-------
24. See cases cited in note 11 supra. 

25. 45 Cal.2d 20, 286 Pac. 15 (1955). 

26. E.g., Kamposh v. Powers, 75 Mont. 493, 244 Pac. 298 (1926), 

Derryberry v. Beck, 153 Tenn. 220, 280 S.W. 1014 (1926), 

State ;t. Su;oerior Court, 145 '·'nsh. 307, 20'0. 

Pac. 527 (1927). See also note 2 supra. 

27. 23 F.2d 349 (1927). 

28. Cal. Stats. 1921, Ch. 303, p. 404. 

29. 23 F.2d at 350. 

30. See discussion, supra, at p. __ 

31. 191 Cal. App,2d 587, 12 Cal. Rptr. 836 (1961). 

32. See discussion~, at p. 

33. See note 5, ~. 

34. Linggi v. Garovotti, 45 Cal.2d 20, 286 P.2d 15 (1955). 

35. Department of Public Works v. Farina, 29 Il1.2d 474, 194 

N.E.2d 209 (1963); Luke v. Mass. Turnpike Auth., 337 Mass. 

304, 149 N.E.2d 225 (1958); May v. Ohio Turnpike Camm., 172 

Ohio st. 555, 178 N.E.2d 920 (1962); Tracy v. Preston, Director 

of Highways, 172 Ohio St. 567, 178 N.E.2d 923 (1962). 
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36. See People v. Superior Court, 68 Cal.2d 

436 P.2d 342 (1968). 

37: Id. 

, 65 Cal. Rptr. 342. 

38. ~he bill was. amended after its introduction so that it. 
would'have amended Code of Civil Frocedure Section 1238 to 
delete "byroad" from subdivision (4) and to delete subdivision (6) 

and would have added two new sections to the Code of Civil Pro-

cedure to read: 

1238.8. Subject to the provlslons of this title, the 
right of eminent domain may be exercised in behalf of the 
following public uses: 

The acquisition of an easement by the owner of private 
property for which there is a strict necessity for an ease­
ment for access to a public road from such property. The 
easement which may be taken shall afford the most reasonable 
access to the property for which the easement is taken con­
sistent with other uses of the burdened land and the location 
of already established roads, and shall include the right to 
install or have installed utility facilities therein. The 
public shall be entitled, as of right, to use and enjoy the 
easement which is taken. The owner of the property for 
which the easement is taken shall maintain any such easement. 

This section does not apply to lands of the state park 
system as to which Section 5003.5 of the Public Resources 
Code applie s. 

This section shall not be utilized for the acquisition 
of a priva:j:e or farm crossing over a railroad track, the 
exclusive remedy of an owner of a landlocked parcel to acquire 
a private or farm crossing over such track being that provided 
in Section 7537 of the Public utilities Code. 

1238.9. In any case in which the state, a county, city, 
public district or other public agency in this state exercises 
the right of eminent domain, additional property may be taken 
in an amount reasonably necessary to provide access to a 
public road from any property which is not taken and for which 
there is a strict necessity for an easement of access to a 
public road from such property. The easement which may be 
taken shall afford the most reasonable access to the property, 
consistent with other uses of the burdened land and the location 
of already established roads. The public shall be entititled, 
as of right, to use and enjoy the easement which is taken. The 
owner of the property for "hich the easement is taken shall 
maintain any such easement. 
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