# 36 3/20/70

Memorendum 70-29

Subject: Study 36 - Condemnation {General Status of Work on This Topic)

Attached as Exhibit I is a general description of the Commission's past
activity in the fjeld of eminent domain. This material is a revised version
of a portion of Memorandum 70-22 which was considersd at the last meeting.
You should read this material before the meeting because you may wish to dis-
cuss it at the meeting. The staff will assume that you have read the material
when we present this memorandum at the meeting.

The right to take aspect of condemnation will invelve several hundred
(perbaps more) statute sections. In addition, we should begin now to develop
drafts of sections that we will include in our comprehensive statute. We need
a method of preserving decisions as we go along in a form that will not in-
volve a substantial secretarial and opersting expense to the Comnission and
will be convenient for use by Commissioners.

The staff suggests that we adopt the practice of keeping an up-to-date
compilation of statute provisions tentatively approved by the Cameission.
Alsc, in some cases, in order that the compilation will be more useful, cer-
tain statute provisions recammended by the staff (but not approved by the
Commission) should be included in the compilation.

Because of the substantial turnover in Commission membership, we believe
that it will be necessary for the Comission to review substantially sall the
decisions made on metters discussed within the past few years in the eminent
domain field. The members of the Commission must become experts in this
field, and a review of all aspects of condemnation law is essential to an
understanding of eminent domain problems because they are interrelated. At

an early meeting, we plan to present for your study and review the tentative
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recommendation on possession prior to judgment and related problems. This
tentative recommendation was published in pamphlet form in September 1967;
it was sent out to interested persons and crganizations for comment in 1968,
but the ccmments have never heen reviewed by the Commission.

The staff does not believe that we will determine to recoamend the enact-

ment of & new separate code to degl with eminent demain. Nevertheless, it will

be most convenient if we preserve our tentative decisions on provisions to be
included in our conprehensive statute on eminent damain in the form of a new
code. We can later determine where the statute will be compiled and renumber
cur provisions accordingly. Attached to this memorandum are a serles of pro-
visions--scme recommended by the staff and scme tentatively approved by the
Commission--for inclusion in the comprehensive statute. These provisions are
on green paper. Also attached are a series of sections (on yellow paper) that
are additions, amendments, or repsals of sections in other codes.

We plan to bring this compilation up to date after each meeting to reflect
the decisions at the meeting. Each Commissioner will then have a compilation,
which he can bring to each meeting, that reflects the past tentative decisions
on eminent domain. If possible, we would like to aveoid reprcducing all the
provisions after each meeting. However, if we do reproduce all the provisions
after each meeting, you will avoid the need to file the changed provisions in
the material previously sent to you. The changes made since the last version
of the materisl could be indicated by dates at the top of the provisions., We
do not want to number the pages in the material because we do not want to have
to renumber everything each time we rerun the material.

Time did not permit us to include in this compilation certain tentatively
approved provisions that should be included. When staff resources permit, we

plan to review the past Minutes (for meetings prior to March 1970) and to
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include in the compilation gll those statutory provisicns  previocusly tenta-
tively approved by the Commission. We will alsc need to work into the com-
pilation the provisions on pogsession pricor to final judgment and related
problems, but we will defer doing that until after the Commiszsion has re-
viewed the canments on these provisions.

We suggest that the Cammission consider and tentatively approve most of
the attached provisgions. This tentative approval would be of assistance in
drafting provisions. For example, if the definitions are approved, we can

use the defined terms in statute provisions we draft later.

COMPREHENSIVE STATUTE (green)

Division 1. Preliminary Provisions and Construction

Sections 1, 3, 4, 5, 6, 7, 8, 9, 10, and 1l are standard provisions taken
from the Evidence Code. They present no significent policy issues.

Division 2. Words and Phrases Defined

Sections 100, 104, 105, 106, 107, 108, and 109 present no significant
policy gquestions. HNote that Section 110 includes a charter provision
within the word “"statute.”

Division 3. @eneral Provisions

The content of this division will be determined later, We do believe
that the policy statement set out on the sheet for this divisicon in the
compilation should be our objective in this project. Whether that ob-
Jective can be accomplished cannot be determined at this time,

Division 4, The Right to Take

The general content of this division is indicated in the outline of the
division set out in the compilation. As we make policy decisions in
this area of the law, we will be including the tentatively approved
sections in the campilation.

Section 320 should not be considered at this time; we will prepare back-
ground material on the "within-without the territorial boundaries" prob-
lem for consideration at a future meeting.

Section 360 has been tentatively approved.
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Additional sections for inclusion in this division will be congidered
at the April meeting. Also, we will go through pest Minutes to pick
up tentatively approved provisions that will be compiled in this division.

Divisions 5-10

No provisions are complled in these divisions at this time.

ADDITIONS, AMENDMENTS, REPEALS TO OTHER CODES (yellow)

Except for two sections, these all have been tentatively approved. The
two unapproved sections will be considered at a subsequent meeting when
we consider the general problem of "public necessity.”

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Memorandum 70-29

EXHIBIT I

BACKGROUND INFORMATION ON PROGEESS ON CONDEMNATICON STUDY

In 1956, the Legislature directed the Law Revision Commission to make
a study to determine "whether the law and procedure relating to condemnation
should be revised in order to safeguard the property rights of private citi-
zens." In 1965, the Legislature directed that this topic Be given
bigh priority, and revised the directive to provide that the Coamission
should make a study to determine "whether the law and p;ocedure relating to
condemnation should be revised with a view to recommending & comprehensive
statute that will safeguard the rights of all parties to such proceedings.”
In 1965, the Legislature thus determined that the topic should be given
high priority, should be fair to "all parties,” not just the property owner,
and should be conducted with a view to preparing a comprehensive statute.

The Commission originally cbtained a private law firm in Los Angeles
to prepare background researchstudies. This firm hired an outstanding
student who had served as & teaching fellow at Stanford ILaw School. The
compensstion for the study was based on paying the salary of the person
hired who was to work full time on the study until completed. The senior
members of the firm agreed to review and revise the material prepared by
the new lawyer without compensation and did, indeed, devote a substantial
amount of time to the project. The studies that were prepared were found
to be inadequate. First of all, the firm could not prepars a series of
adequate studies using only one pergon within the three-year pericd antici-
pated. Seccnd, the lawyer preparing the studies was not experienced in
procedure and condemnation. As a result, the staff of the Commission
devoted & substantial amount of time to revising the studies that have
been published, and the Commission several years mgo concluded that the

-1~



studies in this field would have to be prepared by the Commission's staff.
Several small studies have been prepared by the staff. Although Mr. Taylor
devoted much of hiz time during the last several years to research con the
study on the right to take, very little of this research is reduced to
writing. The staff does not plan to prepare a camprehensive study on the
right to take. W= plan to cover the various aspects of this topic in a
series of memoranda and will prepare background studies as necessary. We
do not plan to prepare a comprehensive study on just compensation, but will
handle this in the same manner as we plan to handle the right to take.

During the period of 1959-61, the Commission devoted considerable time
to the condemnation study. Three recommendations were submitted to the 1961
Legislature. Part of one recommendation--taking possession and passage of
titls--was enacted. Another recomendation--relating to =svidence in eminent
domain procesdings--was vetoed by the Governor in 1961, was introduced by
Senator Cobey in 1963 and again vetoed, and finally--after it was significantly
amended and made acceptable to thé public entities--was enacted in 1965. The
third recommendation--relating to moving expenges--was not approved by the
first committee that considered it because federal law did not parmit reim-
bursement for moving expenses. This recommendation has never been enacied
although numercus moving expense statutes have been enacted in California.

In 1963, the Commission submitted a recommendation relating to dis-
covery in eminent domain procsedings. The bill passed the Senate but died
in the Assembly Judiciary Committee. A revised bill relating to discovery,
which was acceptable to public entities, was submitted to the 1967 Legisla-
ture and was enacted.

At the 1968 session, legislation wag submitted upon Commission recam-

mendation to provide for increased recovery by the condemnee when an eminent
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domain proceeding is abandened. After revisions were made to make the bill
acceptable to the public entities, it was enacted by the Legislature.

In September 1967, the Commission publishad its first tentative recom-
mendation relating to condemnation law and procedure. (The Commission deter-
mined that it would follow the same procedurs on condemnation law as it fol-
lowed on evidence. A seriss of tentative recommendations and related studies
will be published covering the entire field, the comments on the various
tentative recommendations will be considerzd, and the entire series of tenta-
tive recommendations will be put together in one comprehensive statute. Where
a problem that requires immediate attention is discovered, the Comission
will submit a recomendation to the Legislature on that problem and not wait
until the comprehensive statute has bzen prepared.) The 1967 tentative
recommendation relates to possession prior to final judgment and related
problems and includes suggested revisions of Article I, Section-1b of. the
California Constitution. Within the next few months, the Commission will
be reviewing the comments on this tentative recommendation zo that the mem-
bers of the Commission will become familiar with this aspect of condemnation
law and can determine what changes are needed in the tentative recommendation
when it is incorporated into the comprehensive statute.

The Commission has submitted a recommendation to the 1970 Legislature
relating to arbitration of just compensation. In addition, & provision re-
lating to the right to enter upon private property to determine whether it
is suitable for public use and the damages that must be paid and the pro-
cedure to be followed in such cases is includsd in the governmental liability
recomendation submitted to the 1970 Legislature.

The Commission also has prepared a tentative recommendation on byroads,

and this has been distributed for comment. The comments have been reviewed.
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We will need to review the comments of the State Bar Committee on this pro-
posal within the next few months. This particular tentative recommendation
probably will be incorporated into a larger tentative recommendation on the
right to take insofar as its publication is concerned.

The Commission has considersd the problem of recovery for litigation
expenses in condemmation proceedings and has determined to make no sub-
stantial change--that is, the Commission has determined not to adopt a
Jurisdictional offer provision or a similar provision or to make litigation
expenses generally recoversble.

The Commission has determined that a general statute should bhe enacted
to provide for the recovery of moving expenses as a matter of right. A ten-
tative recommendation to effectuate this decision has been distributed for
compent.

The Commission has determined that some priority should be given to the
preparation of a study on the right of the former owner to repurchase prop-
erty when it is to be scld by the public entity. Mr. Taylor devoted some
time to the preparation of this situdy, but was unable to work out a prac-
tical procedure that would provide any significant relief to the former ownher
in this type of case. As sooh as we can complete work on certain broader
aspects of the right to take study, we will return to this aspect of the
study. Perhaps then we will have some inspiration as to the solution of the
"right to return' desire of former owners.

The Commission has discussed the problem of proximity demage from high-
way construction--the damage to property not taken but injuriously affected.
This problem was considered in the context of inverse condemnation. The Com-
mission has decided to return to this problem after it has considered the

cases where property is actually taken.
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A major difficulty in making significant progress on this study is that
background studies must be prepared vefore the Commission con profitably
coneider particular problems. We have not had success in having such studies
prepared by persons who are not members of the Commission'’s staff. In addition
to our experience with the private law firm (previously described), we made a
contract with Professor Ayer of Stanford Law School to prepare a study on the
procedural aspects of condsmnation law. He prepared one relatively small part
of the total study and concludzd that 1t was s job of such substantial magni-
tude that he did not have the energy or time to complete the wheole study. We
have obtained another consultant on this aspect of condcomnation law.

We have two vacancies on the legal staff, and the Executive Secretary
must devote more than one-half of his time to the 1970 legislative program
during the next few months. Nevertheless, we do beiieve thut the staff can
preoduce enough material 2o that substantial progress ccon b2 made on the right
to take during the next year. Much of the work that must be accomplished is
clarification and codification of provisions that make little sensa.

In connection with the condermation study, you should note the statement
in a letter, dated August 12, 1968, fram Roy A. Gustafson, former Chairman of
the Commpission, who was recenily elevatzd from the Superior Court to the Court
of Appeal by Governor Reagan:

In the latest issue of the State Bar Journal, a professor of law from

the University of Wyoming notes that the d=cisions are slanted in favor

of the condemmor. The fact is that the law in this area is in a hope-

less mess and onz can find just about any statement for which he is
looking if he reads encugh caszes. And it is cerdainiy true that both

the decisional law and the statutory law heavily favor the conhdemnor.

When I was on the Commliision, studies on sminent damain hed already
begun. I had great misgivings gbout approoching the matter on the basis
that the existing law was generally satisfactory and that it needed to be
patched up only here and there. Now I am convinced that this was the
wrong approach and that what is needed is a massive project which starts

fram scrateh.
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It is my belief that the legislature locks to the Commission to prepare
e comprehensive statute that will remedy the worst problems in eminent
domain law and do so without substantially increasing the overall cost of
property acquisition. This may be possible if additional compensation is
provided only in those cases where it is most justified and the procedure
for condemnation can be improved to reduce the condemnee's ability to delay
the proceedings and to permit the condemnor to obtain early possession of
the property in appropriate cases. In the light of our past experience with
the Governor on eminent domain legislation, 1t seems extremely unlikely that
any Governor {(whether a Democrat or Republican) will approve an eminent

domain bill that will substantially'increase condemnation costs.



3/19/70-1

COMPREHENSIVE STATUIE § 1
Staff recamendation
DIVISION 1. PRELIMINARY PROVISIONS AND CONSTRUCTION

§ 1. Short title

1. This code shall be known as the Eminent Domain Code.




3/19/70-2
COMPREHENSIVE STATUTE § 3
Scaff recommendation

Preliminary Provisions and Construction

§ 3. Constitutionality

3. 1If any provision or clause of this cocde or application thereof
to any person or circumstances is held invalid, such invalidity shall
not affect other provisiohs or applications of the code which can be
given effect without the invalid provision or application, and to this

end the provisions of this code are declared to be severable,



3/19/70-3

COMPREHENSIVE STATUTE § L
Staff recommendation

Preliminary Provisions and Construction

§ 4. Construction of code

4. Unless the provision or context otherwise requires, these
preliminary provisions and rules of construction shall sovern the

construction of this code.




3/19/70-4
COMPREHENSIVE STATUTE § S
Staff recommendation

Preliminery Provisions and Construction

§ 5. Effect of headings

5. Division, chapter, article, and section headings do not in
any manner affect the scope, meaning, or intent of the provisions of

this code,




3/19/70-5
COMPREHENSIVE STATUIE § 6
Staff recommendation

Preliminary Provislons and Construction

§ 6. References to statutes

6. Whenever any reference is made to any portion of this code or
to any other statute, such reference shall apply to all amendments and

sdditions heretofore or hereafter mades,




3/19/70-6
COMPREHENSIVE STATUTE § 7
Staff recamendation

Preliminary Provisions and Construction

§ 7. "Division," "chapter,” "article," "section," "subdivision," &nd "para-
greph’

7. Unless otherwlse expressly stated:

{a} "Division" means a division of this code.

{b) "Chapter" means a chapter of the division in which that term
occurs.

(¢) "Article" means an article of the chapter in which that term
occurs,

(d) "Section" means a section of this code.

{e) "Subdivision" means & subdivision of the section in which that
term occurs.

(f) "Paragraph” means a paragraph of the subdivision in which that

term occurs.




3/19/70-7
COMPREHENSIVE STATUTE § 8

Staff recammendation

Preliminary Provisions and Construction

§ 8. Construction of tenses

8. The present tense includes the past and future tenses; and the

future, the present,



3/19/70-8
COMPREHENSIVE STATUTE § S
Staff recommendation

Preliminery Provisions and Construction

§ 9. Construction of genders

9, The masculine gender includes the feminine and neuter.



3/19/70-9
COMPREHENSIVE STATUTE § 10

Staff recommendation
Preliminary Provisions and Construction

§ 10. Construction of singular and plural

10. The singular number includes the plural; and the plural, the

singular,




3/19/70-10
COMPREHENSIVE STATUTE § 11

Staff recamendation

Preliminary Provisions and Construction

§ 11. "Shall" and "may"

11. "Shall" is mandatory and "may" is permissive.



3/19/70-11
COMPREHENSIVE STATUTE § 100

S5taff recommendation

DIVISION 2. WORDS AND FPHRASES DEFINED

§ 100. Application of definitions

100. Unless the provision of context otherwise requires,

these definitions govern the construction of this code.




3/19/70-12
COMPREHENSIVE STATUTE § 104

Staff recommendation

Words and Phrases Defined

§ 10k, City

10k. "City" inecludes city and county.



3/19/70-13
COMPREHENSIVE STATUTE § 105
Staff recommendation

Words and Phrases Defined

§ 105. County

105. "County" includes city and county.




3/19/70-1k
COMPREHENSIVE STATUTE § 106

Staff recommendaticn

Words and Phrases Defined

§ 106. Local public entity

106. "Local public entity” means any public entity other than

the state.




3/19/70-15
COMPREHENSIVE STATUTE § 107

Staff recommendation

Words and Phrases Defined

§ 107. Person

107. "Person" includes any individual, firm association,
organization, partnership, business trust, corporation, or

company .




3/19/70-16
COMPREHENSIVE STATUTE § 108

S5taff recommendation

Words and Phrases Defined

§ 108. Public entity

108. "Public entity" includes the state, a county, city,
digtrict, public suthority, public agency, and any other political

subdivision or municipal corporation in the state.




3/19/70-17
CCMPREHENSIVE STATUTE § 109

Staff recommendation

Words and Phrases Defined

§ 109. BState

109. '"State" means the State of Califernia and includes

the Regents of the University of California.




3/19/70-18
COMPREHENSIVE STATUTE § 110

Staff recommendation

Words and Phrases Defined

§ 110. Statute

110. "Statute" means a constitutional provision, statute,

or charter provision.




3/19/70-19
COMPREHENSIVE STATUTE § 200 et seq.

Staff recommendation
DIVISION 3. GENERAL PROVISIONS

Chapter 1, Right of eminent domain may be exercised only as provided
in this code unless ctherwise specifically provided by

statute.




3/19/70-20
COMPREHENSIVE STATUTE § 300 et seq.

Staff recommendation
DIVISICNW L. THE RICHT TO TAKE

CHAPTER 1. The right to exercise the power of eminent domain
Article 1. Statutory authorization reguired to exercise power
Article 2. Property interest that may be acguired

Article 3. Right to take property outside territorial limits
of entity

Article 4. Condemnation for future use
Article 5. BSubstitute condemnation

Article 6. Excess condemnation

Article 7. Joint exercise of power

Article 8. Preliminary location, survey, and tests

Article 9. TFailure to devote property to use for which taken
CHAPTER 2. Public necessity
CHAPTER 3. More necessary public use

CHAPTER 4. Property exempt from condemnation




3/19/70-21
COMPREHENSIVE STATUTE § 320

Staff recommendation

The Right to Take

§ 320. Condemnation outside territorial limits of local public entity

320. Except where expressly or necessarily implied from the
authorizing statute, a local public entity authorized to condemn

property may condemt only property within its territorial limits,




3/19/16-22

COMPREHENSIVE STATUTE § 360

Tentatively approved February 1970

The Right to Take

§ 360. Joint exercise of condemnation power

360. (a) As used in this section, "public agencies" includes
all those agencies included within the definition of "public agency”
in Section 6500 of the Government Cede.

(b) Two or more public agencies may enter into an asgreement
for the joint exercise of their respective powers of eminent domain,
whether or not possessed in common, for the acquisition of real
property as a single parcel. Such agreement shall be entered into
and performed pursuant to the provisions of Chapter 5 (commencing

with Section 6500) of Division 7 of Title 1 of the Covernment Code.

Comment. Section 360 permits several public agencies to jointly acquire
a particular parcel under the Joint Powers Agreements Act, not only vhere the
particular parcel is needed for a Jjoint project but alse where each of the
agencies requires a portion of the parcel for its own purposes. The section
is based on former Education Code Section 15007.5. However, BSection 15007.5
applied only where a school district was a party to the joint powers agree-

ment, and Section 360 is not sc restricted.




3/19/70-23

COMPREHENSIVE STATUTE

Staff recommendation

DIVISION 5. JUST COMFENSATICN AND MEASURE COF DAMAGES

CHAPTER 1. GENERAL PRCVISIONS
Right to just ccmpensation
Measure of damages
"Pair market value" defined
Effect of imminence of condemnation
Date of wvaluation
The larger parcel
Effect of condemnation use on after-market wvalue
Machinery, eguipment, and fixtures

Churches and other property devoted to unique or
special use

Harvesting and marketing of crops

CHAPTER 2. RELOCATION EXPENSES

CHAPTER 3. ADDITIONAL ITEMS COF COMPENSATION
Refinancing costs
Net rental loss

Expense of plans rendered unusable

CHAPTER 4. FROBATION COF TAXES

CHAFTER 5. DELAY COMPENSATION (INTEREST)

CHAPTER 6. LITIGATION EXPENSES




3/13/70-24

CCMPREHENSIVE STATUTE

Staff recommendation

DIVISION 6. APPORTIONMENI AND ALLOCATICN OF THE AWARD




3/19/70-25
COMPREHENSIVE STATUTE

Staff recommendation

BIVISION 7. DEPOSIT OF PROBABLE JUST COMFENSATICN PRICR TO

JUDGMENT; OBTAINING POSSESSION PRIOR TO FINAL JUDGMENT

See California Law Revision Commission,

Tentative Recommendation and A Study

Relating to Condernation Law and Froce-

dure: Number 1--Posgession Prior to

Final Judgment and Related Problems, 1101,

1142-1166 (September 1567).



CHAFTER L.

CHAPTER 2.

CHATTER

CHAFTER

CHAPTER

CHAFTER

CHAFTER 7.
CHAPTER 8.
CHAPTER 9.

CHAPTER 10.
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3/19/70-26
COMPREHENSIVE STATUTE

Staff recommendation

DIVISION 8. FROCEDURE

JURISDICTION AND VENUE
COMPLATINT

SUMMONS

PARTIES

ANSWER

TRTAL PRACTICE
JUDGMENT

PAYMERT OF JUDGMENT
ABANDONMENT

NEW TRIALS AND APPEALS



3/19/70-27
COMPREHENSIVE STATUTE

Staff recommendation

DIVISIOR . EXCHANGE OF VALUATICN DATA



3/19/70-28
COMPREHENSIVE STATUTE

Staff recommendaticn

DIVISTON 10. ARBITRATION OF COMPENSATION IN

ACQUISITICNS OF PROPERTY FOR PUBLIC USE

Sz Recommendation of California Law Revision

Commission Relating to Arbitration of Just Com-

pensation (September 1969)
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3/19/70-29
CCDE OF CIVIL PROCEDURE § 1238.7

Tentatively approved March 1970

Sec, . Section 1238.7 of the Code of Civil Procedure is
repealed.

31238+F+--Subjeet-so-the-previsions-ef-this-sitley-the-right
of-epipent-demain-mey-be-exeveised-in-behalf-ef-the-folioving
publie-usess

iv--Prepersy-as-a-seuree-of-eartk-fili-muteriai-fov-use- in-the
developmens-of-a-dehool-gite-by-a-sehooi-distriet-vhieh-ia-sitnated
wkelly-er-parily-within-a-eity-er-eity-and-eouniy-having-in-eneess
of-750,000-pepulation-and-an-average-pepuiation-per-square-mile-of

move-than-4iyG00-perooncs

Comment. Section 1238.7 is repealed as unnecessary since Section
1047, which is added to the Education Code, permits condemnation of any
property necessary to carry out the functions of the dilstriet and there-
fore would permit condemmnation of an earth fill source. See alsoc Section

350 of the comprehensive statute.




()
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3/19/70-30
EDUCATION CODE § 1047

Tentatively approved March 1970

SCEOOL DISTRICTS

§ 1047. Power of eminent domain

Sec. . Section 1047 is added to the Education Code, to read:

1047. Subject to any limitations specifically imposed by statute,

the governing beoard of any schocol district may condemn any property

necessary to carry out any of the powers or functions of the district.

Comment. BSection 1047 supersedes the grant of condemnation authority
formerly contained in subdivision 3 of Section 1238 of the Code of Civil
Procedure (condemnation authorized for "public buildings and grounds for
the use . . . of any . . . school district"). It continues the prior
authority of school districts to condemn for schoocl purposes. E.g.,

Hayward Union High School Dist. v. Medrid, 234 Cal. App.2d 100, 321, 4%

Cal. Rptr. 268, (1965)("The district had the right to condemn for any
school purpose and on scquisition, to change to some other school purpoese

any time during its ownership of the property."). Kern County High School

Dist. v. McDonald, 180 Cal. 7, 179 P. 180 (1919). See alsc Anaheim Union

High School Dist. v. Vieria, 241 cal. App.2d 169, 51 Cal. Rptr. 94 (1966)

{future use); Hayward Union High School Dist. v. Madrid, supra (temporary

use for school purposes with resale to follow within several years);

Woodland School Dist. v. Woodland Cemetery Ass'm, 174 cal. App.2d 243, 344

P.2d 326 (1959)(school purposes may be 2 more necessary public use than
private cemetery).

The introductory clause of Section 1047 recognizes that specific
limitations may be imposed on the exercise of the power of eminent domain.

See Education Code Section 1048.




(")

3/19/70-31
EDUCATION CODE § thT

Tentatively approved March 1970

Section 1047 grants a school district (defined in Section 41) the power
of eminent domain to acquire any property necessary ic carry out any of the
powers or functions of the distriet. Thus, for example, a school district
may condemn property outside its boundaries, subject to such limitations
as are provided by statute, even thcugh the pertinent statute does not
expressly grant the district the power of eminent domein. E.g., Fducation
Code Section 15009, It should be recognized, however, that & school
district is an agency of limited authority and may engage in only those

functions -authorized by statute. E.g., Yreka Union High School Dist. v.

Siskiyou Union High School Dist., 227 Cal. App.2d 666, 39 Cal. Rptr. 112

(1964); Uhlmann v, Alhambra City High School Dist., 221 Cal. App.2d 228,

34 Cal. Rptr. 341 {1963).

In some cases, a particular statute may expressly grant school districts
the power of eminent domain for a particular purposg._.g;g;, Education Code
Section 6726. These specific grants of condemnatio; authorityl;;é not to
be construed to limit the broad grant of such authority under Section 1047.

Private schools which are not of the collegiaste grade may not exercise

the power of eminent domein. Yeshiva Torath Emeth Academy v. University

of So. Calif., 208 Cal. App.2d 618, 25 Cal. Rptr. 422 (1962). Tt is also

not permissible for a private citizen to acquire property by eminent domain
for the operation of a public school. People v. Oken, 159 Cal. App.2d 456,

324 P.24 58 (1958).

TP
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3/19/70-32
EDUCATION CODE § 1048

Tentatively approved March 1970

§ 1048, Acquisition of property for utility purposes

Sec. . Bection 1048 is added to the Education Code, to read:

10kB. The governing board of a school district may acquire
property in an adjoining school district by lease, or purchase and
dispose of such property in the same menner as property within the
boundery of the district is purchesed and disposed of, where the
acquisition of such property is deemed necessary by the governing
board for use as garages, warehouse, or other utility purposes.

The power of eminent domain shall not be applicable and such
acquisitioﬁs by purchase shall be subjJect to the approval of the

governing board of school district in which the property is located.

Comment. Section 1048 continues without chenge the provieions of

former Equeation Code Section 16003.




()

()
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3/19/70-33
EDUCATION CODE § 15007.5

Tentatively approved March 1970

Sec. . . BSection 15007.5 of the Educstion Code is repealed.

1600F v 5+~ TFhe-geveraing-board -of-any-school-disiries-may-onter
imto-an-agreenent-with-the-governing-body-of-any-public-ageney-for
the-joint-ecxereise-by-aueh-sekool-distriet-and-such-ageney-ef-their
respeet-ive-gerwers-ei-e.ninen%—éenaiag-whether-er-net-passessed-ia
commeny - v-the~-z equisifion-ef-real-properiy-as-a-single-pareelr
Bueh-agreement-shall-be-entered-into-and-performed-pursuani-te-the
previcions-of-chapier-5-{ conmeneing-vith-Beetion-56500)~eF-Divicion-7
ef-Pitle-1-ef-the-Jeversmeni-Codey-and-cach-public-ageney-therein
desigrated-ipg-antheriged-to-enter-into-cueh-an-agreement~-with-the

geverning-bourd-of-any-sehool-distriet-fur-sueh-purposes

Comment. 3Begticn 15007.5 1s superseded by Section 360 of the

Eminent Domaln Cods.
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3/19/70-3b
EDUCATION CODE § 16003
Tentatively api:rcrved March 1970
Sec. . Section 16003 of the Education Code is repealed.
36003+--The-governing-board-of-a-ochool-distriet-may-acquire
properiy-in-an-adjoining-sehool-distriet-by-lcacsey-or-parehase-and
dis§ase-ef—saeh-prape!ty—ia—the-same-maaaer-as-property—wi#hin-%he
boundary-of-the-distriet-ic-purehased-and-dicpesed-ofy-vwhere-tke
aequisiiion-ef-guch-properiy-is-deered-neeessary-by-she-governing
beard-for-use-as-garagesy-varehousey-or-other-utility-purpeses,
The-pover-ef-eminent-demain-ehall-net-be-appiicable-and-sueh
aeguisitions-by-purehnee-chall-he-subjeet-to-the-approval-of-the

governing-board-ef-sehoel-distriet-in-whiech-the-properiy-is-1oented.

Comment. Section 16003 1s superseded by Section 1048 of the Educa-

tion Code.
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3/19/70-35
EDUCATION CODE § 23151

Tentatively approved March 1970

UNIVERSITY OF CALIFQRNIA

Sec. « BSection 23151 of the Education Code is smended to
read:

23151. The Regents of the University of Californis may condemn
any property er-iamterest-itherein-for-the-publiie-buildings-ard-greunds

necessary to carry out any of the powers or functions of the Univer-

sity of California under-ihke-previsieas-eof-ihe-Cede-ef-Civil-Pre-
eedure-relating-to-eminent-demain . The Regents of the University
of California shall not commence any such proceeding in eminent
domain unless it first adopis a resclution by a two-thirds vote
declaring that the public interest and necessity require the acqui-
sition, construction or completion Uy the Regents of the University
of California of the public improvement for which the property or
interest therein is required and that the property or interest there-

in described in such resolution is necessary for the public improvement.

Comment. Section 23151 is amended to make clear thaet the condemmation
authority of the Regents of the University of California is broad encugh
to acquire all property necessary to carry out the functions of the Uni-
versity of California even though the property is to be acquired for a
project that does not clearly fall within the former language "public
buildings and grounds of the University of California.™

4 general provision in the comprehensive eminent domain statute will

make clear that "property" includes "any interest in property.”




)

()

3/19/70-36
EDUCATION CODE § 23619

Tentatively approved March 1970

STATE COLLEGE SYSTEM

Sec. . Section 23619 is added to the Education Code, to read:

23619. Subject to the Property Acquisition Iaw, Part 11 (com-
mencing with Section 15850) of Division 3 of Title 2 of the Govern-
ment Code, the trustees may condemn any property necessary to carry

out any of the powers or functions of the state colleges.

Comment. Section 23019 supersedes subdivision 2 of Section 1238 of
the Code of Civil Procedure ("public buildings and grounde for the use
of & state, or any state institution") insofar as that subdivision may
relate to the state college system. The phrasing of Section 23619 is
based in part on subdivision (a) of Section 24503 of the Education Code,
which grants the right of eminent domain to acquire property necessary
for dormitories or other housing facilities, boarding facilities, student
union or activity facilities, vehicle parking facilities, or any other
auxillary or supplemental facilities for individusl or group accomecdation
for use by students, faculiy members, or other empioyees of any one or
more state colleges. Section 23619 covers not only the facilities covered
by Section 24503 but also all other buildings and grounds necessary to

the state college system.
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3/19/70-37
EDUCATION CODE § 30051

Tentatively approved March 1970

NONPROFIT EDUCATICNAL INSTITUTIONS OF COLLEGIATE GRADE

See. . Chapter 3 (commencing with Section 30051) is added
to Division 21 of the FEducation Code, to read:
Chapter 3. Eminent Domain
30051. Any educational institution of collegiate grade, within
this state, not conducted for profit, may exerciqe the right of
emiﬁent domaln to acquire any property necessary to carry out &ny

of its powers or functions.

Comment. Section 30051 contimues the
grant of condemnation authority formerly found in subdivision 2 of Sec-
tion 1238 of the Code of Civil Procedure (“"Public buildings and grounds
for the use of ., . . any institution within the State of California which
is exempt from taxation under the provisions of Section la, of Article
XIII of the Constitution of the State of California"). See University

of So. Celif. v. Robbins, 1 Cal. App.2d 523, 37 P.2d 163 (1934), cert.

den., 295 U.8. 738 (1935); Redevelopment Agency v. Hayes, 122 Cal. App.2d

777, 266 P.2d 105 {1954). Private schools which are not of the collegiate

grade may not exercise the power of eminent domain. Yeshiva Torath Emeth

Academy v. University of So. Calif., 208 Cal. App.2d 618, 25 Cal. Rptr.
422 (1962).




)

§ 610.
§ 61L.
§ 612.
§ 613.
§ 61k,
§ 615.
§ 616.
§ 617.
(:: § 618.
§ 619.
§ 620.
§ 621.
§ 622.
§ 623.
§ 625.
§ 626.

3/19/70-38
PUBLIC UTILITIES CODE §§ 610-627
Tentatively approved March 1970

PRIVATELY OWNED PUBLIC UTILITIES

ARTICLE 7. EMINENT DOMAIN

Article applies to "public utilities” only
Railroad corporations

Electrical corporations

Gas corporations

Heat corporations

Pipeline corporations

Telephone corporations

Telegraph corporations

Water corporations

Wharfingers

Ferries

Street railroad corporations

Motor carriers

Warehousemen

Resolution of Public Utilities Caommission

Effect of resolution




3/19/70-39
PUBLIC UTILITIES CCDE § 610

Tentatively approved March 1970

Sec. . Article 7 (comencing with Section 610) is added to
Chepter 3 of Part 1 of Division 1 of the Public Utilities Code, to read:

Article 7. Eminent Domain

§ 610. Article applies to "public utilities” only

610. This article applies only to a corporation or person that is

e public utility,

Comment. BSection 610 is included to make clear that this article extends
the right of eminent damain only to "public uwtilities" as defined in Section
216 ("service is performed for or the commodity delivered to the public or any
portion thereof”) and not to persons or corporations that are not subject to
regulation and rate control, It has been held that the exercise of the right
of eminent demain conclusively evidences an intention to devote the property
g0 acguired to a2 public use, thereby rendering the condemnor a2 public utility.

Producers Transp. Co. v. Railroad Camn'n, 176 Cal. h499, 505, 169 P. 59,

(1917). Compare McCullagh v. Railroad Comm'n, 190 Cal. 13, 210 P. 26k (1922).

This section is consistent with the holding in the Producers Trensp. Co. case,
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3/19/70-40
PUBLIC UTILITIES CODE § 611

Tentatively approved March 1970
§ 611. Railroad corporaticns

61l. A railroad corporation may condemn any property

necessary for the construction and maintenance of its railroad.

Comment. Section A1l grants "railroad corporations" {defined in Section
230) the right of eminent domain tc ascquire property necessary for the con-
struction and meintenance of its "railroad."” "Railroad"is defined in Section
220 to mean in substance ell railrcasd property devoted to public use in the
transportation of persons or property. Thus, Section 611 authorizes con-
demnation of any propefty necessary to carry out the regulated sctivities of
the railroad. It retains in substance the authority formerly found
in subdivision {g) of Section 7526 of the Public Utilities Code and in

Section 1238 of the Code of Civil Procedure. See, e.g., Southern Pac. Co.

v. Los Angeles Mill Co., 177 Cal. 395, P. (1918 )(spur tracks);

Vellejo & N. R. Co. v. Reed Orchard Co., 169 Cal. 545, 147 P. 238 (1915){1and

for wharves for transfer of freight between railroad cars and boats where
reasonably necessary for reilroed corporation's future business); Central

Pacific Ry. Co. v. Feldman, 152 Cal. 303, 92 P. 849 (1907)(land adjacent to

station grounds required for & freight house); Southern Pacific R. R. Co. v.

Raymond, 53 Cal. 223, P. (  ){workshop); Madera R. Co. v. Reymond

Granite Co., 3 Cal. App- 688, 87 P. 27 (1906){spur trecks). Cf. City of Los

Angeles v. Los Angeles Pac. Co., 31 Cal. App. 100, 159 P. 992 {1916)(land for

pole line for itrensmission of power to public railway). Section 611 would
not, however, permit condemnation by & railroad corporation of land tec be

used, for example, a&s an industrial park.




3/19/70-k1
PUBLIC UTILITIES CODE § 611
Tentatively approved March 1970
Section 611 supersedes provisions formerly contained in the Public
Ftilities Cecde and Code of Civil Procedure insofar as those provisions
related to privately owned public utilities. See subdivision {g) of Sec-
tion 7526 of the Public Utilities Code {right to condemn lands "to be used
in the construction and maintenance of its roads, and all necessary appendages
and adjuncts"); Section 1238 of the Code of Civil Procedure, subdivision 4
("steam, electric and horse railroads"), subdivision 11 (railroads "for
guarrying, logging or lumbering purposes"). See also Section 1238, sub-
division 9 ("roads for transportation by traction engzines or road locomotives")}.
Section 611 has no effect on various specific grants of the power to
rallroads to condemn private property. BSee Publiec Wiilities Code Sections
7533 (additional tracks), 7535 (railroad intersections), 7536 (railroad
crossings). See also Public Utilities Code Section 7508 (right of eminent

domein in transferee of railrcad corporation).




3/19/70-L2
PUBLIC UTILITIES CODE § 612

Tentatively approved March 1970

§ 612. Electrical corporations

612. An electrical corporation may condemn any property neces-

sary for the consiruction and maintenance of its electric plant.

Comuent. Section 612 grants "electrieal corporations" {defined in Sec-
tion 218) the right of eminent domain to acquire property necessary for the
construction end meintenance of its "electric plant." "BElectric plant" is
defined in Section 217 to mean in substance all property devoted to public
uge in the production, generation, transmisesion, delivery, or furnishing of
electricity for light, heat, or power. Thus, Section 612 authorizes condemna-
tion of any property necessary to carry out the regulated activities of the
electrical corporation. It reteins and possibly broadens the aithority
formerly found in subdivisions 12 and 13 of Section 1238 of the Code of Civil
Procedure and supersedes those subdivisions insofar as they apply to privately
owned public utilities. See also the Comment to Section 613. Insofar as
subdivision 13 permits acquisition of property for future use, it is
snticipated that that authority will be given to privately owned public
utilities by & general provision to be included in the comprehensive

condemnation statute.




3/19/70-43

PUBLIC UTILITIES CODE § 613

Tentatively approved March 1970
§ 613. Gas corporations

613. A gas corporation mey condemn any property necessary

for the construction and meintenance of its gas plant.

Comment. Section 613 grants "gas corporations” (defined in Section 222)
the right of eminent dowain to acquire property necessary for the construction
and maintenance of its "gas plant.” “Gas plant” is defined in Section 221
to include 8ll property used in connection with or to facilitate the
production, generation, transmission, delivery, or furnishing of gas,
natursl or manufactured, for light, heat, or power. Thus, Section 613
authorizes condemnation of any property necessary to carry out the regulated
activities of the gas corporation.

Sections 612, 613, and 614 largely supersede subdivision 17 of Section
1238 of the Code of Civil Procedure. Insofar as subdivision 17 permits
acguisition of property for future use, it is anticipated that that authority
will be given privately owned public utilities by a general provision to be

included in the comprehensive condemmation statute.
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3/19/70-4k
PUBLIC UTILITIES CODE § 614

Tentatively approved March 1570

§ 614, Heat corporations

614. Any heat corporation may condemn any property necessary

for the construction and maintenance of its heating piant.

Comment. Section 614 grants "heat corporations” {defined in Section 224)
the right of eminent domain to acquire property necessary for the construction
and maintenance of its "heating plant." "Heating plant" is defined in
Section 223 to iﬁclude all property used in connegtion with or to facilitaie
the production, geueration, transmissicn, delivery, or furnishing of heat for
domestic, businees, industrial, or public use.. Thus, Section 614 authorizes
condemnation of any property necessary to carry out the regulated activities

of the heat corporations. See the Comment to Section 613.




3/19/70-L5
PURLIC UTILITIES CODE § 615

Tentatively approved March 1970

§ 615. Pipeline corporations

615. A pipeline corporation may condemn any property neceesary

for the constructlon and maintensnce of its plpeline.

Comment. Section 615 grants "pipeline corporations" (defined in See-
tion 228) the right of eminent domein to acquire property necessary for the
construction and maintenance of its "“pipeline."  "Pipeline” is defined in
Section 227 to include all property used in conmection with or to facilitate
the transmission, storage, distribution, or delivery of crude oil or other
fluld substances except water through pipelines.. Thus, Section 615 authorizes
condemnation of any property necessary to carry out the regulated sctivities
of the pipeline corporation.

Section 615 supersedes subdivision 10 of Section 1238 of the Code of
Civil Procedure (authorizing condemmation for "oil pipelines") insofer as that

subdivisicn relatés to privately owned publiec utilities.




3/19/70-46
PUBLIC UTILITIES CODE § 616

Tentatively approved March 1970

§ 616. Telephone corporations

616. A telephone corporation may condemn any property necessary

for the construction and maintenance of its telephone line.

Comment. Section 616 grants "telephone corporations" (defined in Sec-
tion 234} the right of eminent domain to acquire property necessary for the
construction and maintenance of its "telephone line." "Telephone line" is
defined in Section 233 to include all property used ln conmection with or
to facilitate communication by telephone, whether such commmicaticn is had
with or without the use of transmission wires. Thus, Section 616 authorizes
condemnation of any property necessary to carry out the regulsted activities
of the telephcone corporation.

Section 616 supersedes a portion of subdivision 7 of Section 1238 of the
Code of Civil Procedure (euthorizing condemmation for "telephonme . . . lines,
systems and plants") inscfar as that subdivision relates to privately owned

public utilities.




3/19/70-47
PUBLIC UTILITIES CODE § 61?

Tentatively approved March 1970

§ 617. Telegraph corporations

617. 4 telegraph corporation may condemn any property necessary

for the construction and maintenance of its telegraph line.

Comment. Section 617 grants "telegreph corporaticns” (defined in Section
236) the right of eminent domain to acquire property necessary for the construe-
tion and maintenance of its "telegraph line.” '"Telegraph line" is defined in
Section 235 to include all property used in connection with or to facllitate
communication by telegraph, whether such communication is had with or without
the use of transmission wires. Thus, Section 617 authorizes condemnation of
any property necessary to carry out the reguisted activities of the telegraph
corporation.

Section 617 supersedes a portion of subdivision 7 of Section 1238 of the
Code of Civil Procedure (authorizing condemnation for "telegraph . . . lines,
gystems and plents”) insofar as that subdivision relates to privately owned

public utilities.




3/19/70-48
PUBLIC UTILITIES CODE § 618

Tentatively approved March 1970

§ 618. Water corporations

618. A water corporation may condemn any property necessary

for the construction and maintenance of its water system.

Comment. Section 618 grants "water corporations” {as defined in Section
241) the right of eminent domain to acquire property necessary for the con-
struction and maintensnce of its "water system."” 'Water system" is defined
in Section 240 to include all property used in connection with or to facilitate
the diversion, development, storage, supply, distribution, sale, furnishing,
carrisge, apporticmment, or meesurement of water for power, irrigation,
reclamation, or manufacturing, or for municipel, domestic, or other beneficiel
use. Thus, Section 618 authorizes condemnation of any property necessary to
carry out the regulated activities of the water corporstion.

Section 618 supersedes portions of subdivisions 3 and 4 of SBection 1238
of the Code of Civii Procedure insofar as those portions relste to condemnation

by privately owned public utillties.
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3/19/70-49
PUBLIC UTILITIES CODE § 619

Tentatively approved March 1970

§ 619. Wharfingers

619. A wharfinger may condemn any property necessary for the
construction and maintenance of facilities for the receipt or dis-

charge of freight or passengers.

Comment. BSection 619 grants a "wharfinger" the right of eminent domain
to acquire property necessary for facilities for the receipt or discharge of
freight or passengers. "Wharfinger" is defined in Section 242 to include
"every corporation or perscon owning, controlling, coperating, or managing any
dock, wharf, or structure used by vessels in connection with or tc facilitate
the receipt or discharge of freight, other than bulk liquid commodities, or
passengers for compensetion within this State."

Section 619 supersedes portions of subdivisions 3 ("public mooring places
for watercraft") and 4 (“wharves, docks, piers, . . . chutes, booms") of
Section 1238 of the Code of Civil Procedure insofar as those portions relate

to privately owned public utilities.
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3/19/70-50
PUBLIC UTILYITIES § 620

Tentatively appraoved March 1970

§ 620. Ferries

£20. Common carriers, as defined in subdivision (b} of Sec-
tion 211, may condemn any property necessary for the construction

and maintenance of facilities for thelr transportation of persons

or property.

Comment. Sectlon 620 grants the power of eminent domain to acquire
property necessary for ferry facilities. The reference to subdivision (b)
of Section 211 incorporates a definition of those public utilities that
transport persons or property for compensation by vessel upon inland waters
or upon the high seas between points within this state. Secction 620 super-
sedes the grant of condemnation for "ferries" in subdivision 4 of Section
1238 of the Code of Civil Procedure insofar as that subdivision relates to
the privately owned public utilities. See Streets and Highways Code

Sections 30802, 30866 (regulation of amount of ferry tolis}.




3/19/70-51
(:: PUBLIC UTILITIES § 621

Tentatively approved March 1970

§ 621. Street railroad corporations

621. A street railroad corporation may condemn any property neces-
sary for the construction and maintenance of terminal facllities for the

receipt, transfer, or delivery of the passengers or property it carries.
1

Comment. Section 621 grants "street railrosd corporations™ (as defined
in Section 232) the right of eminent domain to acquire property necessary for
its terminal facilities. The section supersedes subdivision 22 of Section 1238
of the Code of Civil Procedure insofar as thet subdivision applied to privately

ovned street railrced corporations.

()
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3/19/70-52
PUBLIC UTILITIES CODE § 622

Tentatively spproved Mareh 1970

§ 622. Motor carriers

622, (a) As used in this section, "motor carrier" means:

(1) A highway common carrier as defined in Section 213.

(2) A passenger stage corporation as defined in Section 226,

(b) A motor carrier may condemn any property necessary for
the construction and malntenance of terminal facilities for the
receipt, transfer, or delivery of the passengers or property it

carries,

CGmmgnt, Section 622 grants certain motor carriers the right of
eminent domain to acquire property necessary for terminal facilitles.
Sections 621 snd 622 supersede subdivision 22 of Section 1238 of the Code
of Civil Procedure which granted condemnation authority for “terminal
facilities, lands or structures for the receipt, transfer or delivery of
passengere or property by any common carrier operating upon any public
highway in thie state between fixed termini or over a regular route, or

for other terminal facilities of any such carrier."
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3/19/70-53
PUBLIC UTILITIES CODE § 623

Tentatively approved March 1970

§762§: Warehousemen

623. A warehouseman may condemn any property necessary for

the construction and maintenance of its facilitles for storing property.

Comment. Section 623 grants a "warehouseman" (defined in Secticn
239) the right of eminent demain to acquire property necessary for stor-
ing property. Section 623 supersedes a portion of subdivision 4 of
Section 1238 of the Code of Civil Procedure {granting authority to con-
demn for “"warehouses") insofar as that portion relates to privately owned

public utilities.




3/19/70-54
PUBLIC UTILITIES CODE § 625

Staff recommendation considered by
Commission March 1970--action deferred

§ 625. Resolution of Public Utilities Commission

625. No condemnation proceeding shall be commenced under the
authority granted by this article unless the Public Utilities Com-
mission first adopts a resolution declaring that the public inter-
est and necessity regquire the acguisition, construction, or comple-
tion by the public utility of the project for which the proﬁerty is
requlred and that the fee or such interest in the property as is

deseribed in the resclution is necessary for the project.

Comment. Sections 625 and 626 impose a requirement not found in
prior law. The sections, which are based on Streets end Highways Code
SBections 102 and 103, make the question of necessity one for determina-
tion by the Public Utilities Commission rather tham by the court as

under former law.




)

3/19/70-55
PUBLIC UTILITIES CODE § 626

Staff recommendation considered by
Commission March 1970--action deferred

§ 626. Effect of resolution

€26. The resclution of the commission is conclusive evidence:

{(a) Of the public necessity of such proposed project.

(b) That such fee or interest in the property is necessary
therefor,

{¢) That such proposed project is planned or located in a
manner which will be most compatible with the greatest public good

and the least private injury.

Comment. See the Comment to Section 625.
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3/19/70-56
PUBLIC UTILITIES CODE § 2729

Tentatively approved March 1970

MUTUAL WATER COMPANIES

Bec. . Section 2729 is added to the Public Utilities Code,
to read:

2729. A mutual water company may exercise the power of eminent
domain for water, water rights, canals, ditches, dams, poundings,
flumes, agueducts and pipes for irrigation of lands furnished with

water by such company.

Comment. Sectlon 2729 specifies the condemnaticon suthority of a
mitual water company (defined in Section 2725). The section continues
without substantive change the authority to condemn formerly conferred
by Code of Civil Procedure Section 1238(4}(condemnation authorized for
"water, water rights, canals, ditches, dams, poundings, flumes, ague-
ducts and pipes for irrigation of lands furnished with water by corpora-
tions supplying water to the lands of the stockholders thereof only").

Matual water companies are not generally subject to the jurisdiction
of the Public Utilities Commission. See Pub. Util. Code § 2705. However,
it is possible that exercise of the power of eminent domain by a2 mtual
water company may demonstrate an intention to devote the properiy so
acquired to public use and thereby render the company subjlect to regula-

tion as & public utility. See Corona City Water Co. v. Public Utilities

Comm'n, 5% Cal.2d 83k, 357 P.2d 301, 9 Cel. Rptr. 245 (1960); lamdb v.

California Water & Tel. Co., 21 Cal.2d 33, 129 P.2d 371 (19h2).




