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Memorandum 70-12 

Subject: Study 36 - Condemnation (Right to Take--The Right to Condemn for 
Educational Purposes) 

A relatively simply part of the right to take aspect of condemnation 

is the right to condemn for educational purposes. It is covered by the 

attached staff prepared background study. 

This memorandum is concerned only with the statement of the right to 

condemn. It is not concerned with the property interest to be acquired, 

with the pUblic necessity for the taking, or other matters; these are 

matters that will be considered separately. 

The statutory provisions herein recommended by the staff are designed 

(1) to supersede condemnation authority granted by Section 1238 of the Code 

of Civil Procedure (which we must repeal) and (2) to provide a clear state-

ment of the condemnation authority so that disputes may be avoided as to 

whether such authority exists in particular cases. 

SCHOOL DISTRICTS 

EXhibit I (pink) contains the proviSions needed to cover the grant 

of the power of eminent domain to school districts. 

Section 1047. Section 1047 is a general prOVision that states the 

power of a school district to condemn necessary property. For a diSCUSSion 

of the effect of the section, see the Comment to the section. 

Section 1048. This section continues existing law. It is included 

here merely so that related provisions will be collected in the appropriate 

part of the Education Code. 

Repeals. The reason for the repeal of the various sections set out in 

EXhibit I is stated in the Comment to esch such repesled section. 
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STATE COLLEGE SYSTEM 

Exhibit II (yellow) contains the provision needed to cover the grant 

of the power of eminent domain to the Trustees of the California State 

Colleges. Section 23619 is consistent with other grants of condemnation 

authority to the trustees alld probably merely clarifies, rather than ex­

pands, their condemnation authority. Nevertheless, the clear grant will 

avoid disputes that might arise from a detailed listing of various projects 

for which the power of eminent domain may be exercised. 

UNlVEBSITf OF CALD'ORNIA 

Exhibit III (green) amends Education Code Section 23151 to make clear 

that the Regents of the University of California may condemn any property 

necessary to carry out the functions of the University. The amendment 

probably merely clarifies, rather than expallds, their conde_tion authority. 

Nevertheless, the clear grant will avoid disputes that might arise as to 

whether the phrase "buildings and grounds" is broad enough to cover all 

uses for which property might be sought. It is assumed that a general 

provision in the comprehensive statute will make clear that "property" 

includes "any interest in property." 

IIOBPBlPIT BIlJCATIOHAL INS'l'I'l'U'l'IOlfS OJ' COLIJlGIA'l'E 0llADE 

Exhibit IV (gold) contains the provision needed to cover the grant 

of the power of eminent domain to private colleges. This provision con­

tinues existing law. In the case of colldemnors that are not public entities, 

We plan to state in the colldemnat1on authOrization statutes the property 

interest that they may acquire for public use. 
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Respectfully aubmitted, 

John H. DeMoully 
Executive secretary 
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Memorandum 10-12 

EXHIBIT I 

SCHOOL DISTRICTS 

§ 1041. Power of eminent domain 

Sec. • Section 1041 is added to the Education Code, to read: 

1041. Subject to any limitations specifically imposed by statute, 

the governing board of any school district may condemn any property 

Decessary to carry out any of the powers or functions of the district. 

Comment. Section 1041 supersedes the grant of condemnation authority 

formerly contained in subdivision 3 of Section 1238 of the Code of eivU 

Procedure (condemnation authorized for "public buildings and grounds for 

the use ••• of any ••• school district"). It continues the prior 

authority of school districts to condemn for school purposes. !:..i:., 

Blyward Union High School Dist. v. Madrid, 234 CaL App.2d 100, 121, 44 

Cal. Rptr. 268, (1965)(tlThe district had the right to condemn for any 

school purpose and on acquisition, to change to some other school purpose 

any time during its ownership of the property."). Kern County High School 

Dist. v. McDonald, leo Cal. 1, 119 P. leo (1919). See also Anaheim Union 

High School.Dist. v. Vieria, 241 Cal. App.2d 169, 51 Cal. Rptr. 94 (1966) 

(future use); Hayward Union High School Dist. v. Madrid, supra (temporary 

use for school purposes loIith resale to follow within several years); 

Woodland School DiBt. v. Woodland Cemetery Asstn, 114 Cal. App.2d 243, 344 

P.2d )26 (1959)(school purposes my be a more necessary public use than 

private cemetery). 

The introductory clause of Section 1041 recognizes that specific 

limitations may be imposed on the exercise of the power of eminent domain. 

See Education Code Section 1048. 
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§ 1047 

Section 1047 grants a school district (defined in Section 41) the power 

of eminent domain to acquire any property necessary to carry out allY of the 

powers or functions of the district. Tlms, for example, a school district 

may condemn property outside its boundaries, subject to such limitations 

as are provided by statute, even though the pertinent statute does not 

expressly grant the district the power of eminent domain. !.:k, Education 

Code Section 15009. It should be recognized, however, that a school 

district is an agency of limited authority and may engage in only those 

functions ,'authorized by statute. E.g., Yreka Union High School Diat. v. 

Siskiyou Union High School Dist., 227 Cal. App.2d 666, 39 Cal. Rptr. 112 

(1964); Uhlmann v. Alhembra City High School Dist., 221 Cal. App.2d 228, 

34 Cal. Rptr. 341 (1963). 

In same cases, a particular statute may expressly grant SChool districts 

the power of eminent domain for a particular purpose. !l.:.&., Education Code 
:: .. ~ .... ! 

Section 6726. These specific grants of condenmation authority are not to 

be construed to limit the broad grant of such authority under Section 1047. 

Private schools which are not of the collegiate grade may not exercise 

the power of eminent domain. Yeshiva Tenth Emeth Academy v. University 

of So. Calif., 208 Cal. App.2d 618, 25 Cal. Rptr. 422 (1962). It is alBo 

not permissible for a private citizen to acquire property by eminent domain 

for the operation of a public school. People v. Oken, 159 Cal. App.2d 456, 

324 P.2d 58 (1958). 
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§ 1048 

§ 1048. Acquisition of property for utility purposes 

Sec. Section 1048 is added to the Education Code, to read: 

1048. The governing board of a school district may acquire 

property in an adjoining school district by lease, or purchase aod 

dispose of such property in the same manner as property witbin the 

boundary of the district is purchased and disposed of, where the 

acquisition of such property is deemed necessary by the gpverning 

board for use as garages, warehouse, or otber utility purposes. 

The power of eminent domain shall not be applicable aod sucb 

acquisitions by purchase shall be subject to the approval of the 

governing board of scbool district in which the property is located. 

CoDment. Section 1048 continues without change the provisions of 

former Education Code Section 16003. 
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§ 1238 

Code of Civil Procedure Section 1238 

Note: Section 1041, to be added to the Education Code, will super­

sede the phrase "school district" in subdivision 3 of Section 1238 

of the Code of Civil Procedure. Since it is planned to repeal all 

of Section 1238 as a result of the Commission's comprehensive study, 

no conforming amendment of Section 1238 is set out here. 
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§ 1238.7 

Sec. Section 1238.7 of the Code of Civil Procedure is 

repealed. 

wBelly-eF-~.tly-witkiB-a-eity-eF-eity-aBi-e~y-BaviBg-iB-eKee66 
• 

Comment. Section 1238.7 is repealed as unnecessary since Section 

1047, which is added to the Education Code, permits condemnation of aoy 

property necessary to carry out the functions of the district and there-

fore would permit condemnation of an earth fill source. 
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§ 15007·5 

Sec. Section 15007.5 of the Education Code is repealed. 

15QQ?~5~--iBe-geveF~ag-eeaFa-e£-aay-sefteel-ais~w!e~-eay-eB~eF 

iB~e-aB-agFeemeBt-witR-tRe-geveFBiag-eeay-e£-aBY-~el~e-ageBey-teF 

~Re-~eiB~-eKeFe~se-ey-e~eR-seReel-aie~Fi~-aaa-saeR-ageBey-e£-~Re~F 

Fea~ee~~ve-~eweFe-et-~BeB~-aema~B,-wRetReF-eF-Be~-peeaeseea-~B 

eemmeB7-j&F-~Re-ae~~iai~ieB-e£-Feal-pF~e~y-aa-a-a~agle-~Feel~ 

BReR-agFeeseB~-aRal£-ee-eB~eFea-iB~e-aBa-~p£eFmea-~ati8B~-~e-~Be 

~eieBs-e£-SRa~8P-5-teemmeBeiag-witR-See~ieB-9,QQ~-et-B~viei8B-? 

e£-~tle-l-e£-tRe-8eveFBSeB~-Beae;-aBi-eaeR-~elie-ageBey-~ReFeiB 

aeBigea~ea-iB-a~~ReFisea-~e-eB~eF-iBte-BKeR-aB-agFeemeB~-witR-tae 

geveFBiBg-eeaFa-e£-aay-eeReel-ais~Fie~-~-saeR-~pese~ 

Comment. This section will be euperseded by a general provision in 

the comprehensive condemnation statute. 



§ 16003 

Sec. Section 16003 of the Education Code is repealed. 

l'QQ3T--~e-geveFB~Bg-eeaFa-ef-a-8eaeel-a~stF~et-may-a~~~Fe 

~Fe~FtY-!B-aB-aa~eiB~Bg-Beaeel-aistFiet-ey-lease7-eF-~eBaSe-aRi 

ais~se-ef-SHea-~F9~eFty-iB-tae-same-meBBeF-ae-~~eFty-wita!B-tae 

eeaaaaFy-ef-tae-aistF!et-!s-~eaaBea-aaa-a!e~Bea-ef1-waaFe-tae 

ae~~BitieB-ef-sHea-~Fe~eFty-is-aeemea-BeeeBeaFY-ey-tae-geveFBiBg 

eeaFa-fSF-~se-ae-gaFSgee;-waFeRe~ee;-eF-etRep-~.ility-~eesT 

~e-~eweF-ef-eaiBSBt-aemeiB-saall-Bet-ee-a~l!ea8!e-aRi-sHek 

ae~~!Bit!eBe-ey-~eaaee-eaall-ee-SHe~eet-te-tke-a~~Feval-ef-tae 

geve~Bg-eeaFi-ef-seaeel-aistFiet-iB-wBiek-tae-~e~Fty-is-leeatea. 

Comment. Section 16003 is superseded by Section 1048 of the Educa­

tion Code. 
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Memorandum 70-12 

ElCHIBIT II 

STATE COLLEGE SYSTEM 

Sec. Section 23619 is added to the Education Code, to read: 

23619. Subject to the Property Ac,,"uisition IllY, Part 11 (can­

mencing with Section 15850) of Division 3 of Title 2 of the Govern-

ment Code, the trustees may condemn any property necessary to carry 

out any of the powers or functions of the state colleges. 

COIIIIIeIlt. Section 23619 supersedes sub\l.ivision 2 of Section 1238 of 

the Code of Civil Procedure ("public buildilJgs and grounds for the use 

of a state, or any state institution") insofar as that subdivision may 

relate to the state college system. The phrasing of Section 2361.9 is 

based in part on subdivision (a) of Section 24503 of the Education Code, 

which grants the right of eminent domain to aC'<.u1re property necessary 

for dormitories or other housing facilities, boarding facilities, student 

union or activity facilities, vehicle parking facilities, or any other 

aUl[illary or supplemental facilities for illjiividua1 or group accomodation 

for use by students, faculty members, or other employees of any one or 

more state colleges. Section 23619 covers not only the facilities covered 

by Section 24503 but also all other buildings and grounds necessary to 

the state college system. 

-1-
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Code of Civil Procedure Section 1238 

Note: Section 23619, to be added to the Education Code, will 

supers~e the phrase "public buildings and grounds for the use 

of a state, or any state institution" in subdivision 2 of Section 

1238 of the Code of Civil Procedure insofar as that subdivision 

relates to the buildings and grounds of the state college system. 

Since it is planned to repeal all of Section 1238 as a result of 

the Commission's comprehensive study, no conforming amendment of 

Section 1238 is set out here. 
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Memorandum 70-12 

EXHIBIT III 

UNIVERSITY OF CALIFORNIA 

Sec. Section 23151 of the Education Code is amended to 

read: 

23151. The Regents of the University of California may condemn 

any property eF-!BteFest-tReFe!B-feF-tke-~~el!e-e~!la!Bgs-eBa-gFe~aas 

necessary to carry out any of the powers or functions of the Univer­

sity of California ~eF-tRe-FFev!s~eBs-ef-tRe-eeae-ef-e~v~l-PFe­

sea~e-Felet!Bg-te-ea~BeBt-aema~B. The Regents of the University 

of California shall not commence any such proceeding in eminent 

domain unless it first adopts a resolution by a two-thirds vote 

declaring that the public interest and necessity require the acqui­

sition, construction or completion Ly the Regents of the University 

of California of the public improvement for which the property or 

interest therein is required and that the property or interest there­

in described in such resolution is necessary for the public improvement. 

Comment. Section 23151 is amended to make clear that the condemnation 

authority of the Regents of the University of California is broad enough 

to acquire all property necessary to carry out the functions of the Uni­

versity of California even though the property is to be acquired for a 

project that does not clearly fall within the former language "publiC 

buildings and grounds of the University of California." 

A general prOVision in the comprehensive eminent domain statute will 

make clear that "property" includes "any interest in property." 
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Memorandum 70-12 

EXHIBIT IV 

NONPROFIT EDUCATIONAL INSTITUTIONS OF COLLEGIATE GRADE 

Sec. Chapter 3 (commencing with Section 30051) is added 

to Division 21 of the Education Code, to read: 

Chapter 3. Eminent Domain 

30051. Any educational institution of collegiate grade, within 

this state, not conducted for profit, may exercise the right of 

eminent domain to acquire any property or interest therein neces­

sary for the construction and maintenance of its buildings and 

grounds. ' 

Comment. Section 30051 continues without substantive change the 

grant of condemnation authority formerly found in Bubdivision 2 of Sec­

tion 1238 of the Code of Civil Procedure ("Public buildings and grounds 

for the use of ••• any institution '~ithin the State of California which 

is exempt from taxation under the provisions of Section la, of Article 

XIII of the Constitution of the state of California"). SeeUniversity 

of So. Calif. v. Robbins, 1 Cal. App.2d 523, 37 P.2d 163 (1934), ~ 

den.,295 U.S. 738 (1935); Redevelopment Agency v. Bayes, 122 Cal.. App.2d 

777, 266 p.2d 105 (1954). Private school.s '~hich are not of the collegiate 

grade may not exercise the power of eminent domain. Yeshiva Torath Emeth 

Academy v. University of So. Calif., 208 Cal. App.2d 618, 25 Cal. Rptr. 

422 (1962). 
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Code of Civil. Procedure Section 1238 

Note: Section 30051, to be added to the Education Code, will 

supersede the phrase "any institution within the State of California 

which is exempt from taxation under the provisions of Section la, 

of Article XIII of the Constitution of the State of California" 

in subdivision 2 of Section 1238 of the Code of Civil Procedure. 

Since it is planned to repeal all of Section 1238 as a result of 

the Commission's comprehensive study, no conforming amendment of 

Section 1238 is set out here. 
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THE RIaE TO OOlfDBNH FOR 

mJCATIONAL PUlIPOSES* 

1/22/70 

4I9l1s stu4l1lllS prepared tor the California law Revision CoaIDisll10D 

by Mr. Clarence B. Taylor or the CoIIImission' s leel statt. lfo part of 

this studl may be FIlbl1sbed without prior written consent or the ec-1s-

sion. -
1be CoaIDiss1on asBUllleS no responsibility for a& statement Dade in 

this stu4i. aDd DO statement in this stu4i is to be attributed to the 

CoIID1ssion. 1be Coaa1ssion's action will be refiected in its own reCOIl-

aeDdation which will be se;arate aDd distinct 1'roII this stud;y. 1be COlD­

mission shoUld not be considered as bav1I!g made a recOIIIIIIIDdation on a 

particular subject until the final reCOlllllelldation of the OcmI1as1on OD 

that subject bas been submitted to the Legislature. 

Copies of this study are tumiued to interested persons solelJ for 

the J!!U'POse or giving the CoIIIIIIission the benefit or the views of such 

;persons. aDd the study shoW.d not be used for allY other wrpose at this 

tiM. 
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BACKGROUND S'lUDY 

THE RIGRl' 'l'O CONDEMN FOR EOCICATIONAL PURPOOEB 

Scbco1 districts 

Since its adoption in 1872, subdivision 3 ot Section 1238 ot the 

. Code ot Civil Procedure has provided that the power ot eminent domain 

may be exercised in behalf ot "public buildings and grounds, tor the use 

ot any • • • acbco1 district • • . ." Section 1238.7, which was added 

1 
to the Code ot Civil Procedure in 1957, provides that the power ot 

eminent doaIsin may be exercised to acquire property as a source ot earth 

till by a sobcol district situated wholly or partly within a city having 

in excess ot 750,000 population and an average population per square 

mile ot more than 4,500 persons.2 A 1949 amendment to subdivision 2 ot 

Section 1241 provides that a resolution (adopted by vote ot two-thirds 

ot the governing board ot a scbcol district) dete:nnining that the public 

interest and necessity require the acquisition, construction, or comple-

tion ot a project, and that the property sought to be taken is necessary 

tor that purpose, is conclusive ev1dence ot the necessity ot the taking 

1t the property being taken is located within the territorial limits ot 

the district. 3 

The term "school district" includes elementary school districts, 

hish school districts, Junior college districts, and unified school 

d1stricts. 4 The Education Code does not provide explicitly tor the 

exercise ot the power ot eminent dOlllBin by school districts although 

isolated reterences to condemnation can be tound. For example, Educa. 

tion Code Section 6726 provides that any county board ot education baving 
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the management and control of a technical, agricultural, and. natural 

resource conservation school may acquire construction sites by exercise 

of the power of eminent domain. Section 25545.03, subdivisions (6) and 

(f), provide for the acquisition of property by the board of a school 

district maintaining a Junior college: 

(a) To acquire subject to the state law, by grant, purchase, 
gift, devise, lease, or by the exercise of the right of eminent 
domain ••• any real or personal property necessary or convenient 
or useful for the carrying on of any of its powers ••.• 

* * * * * 
(f) To exercise, subject to state law, the right of eminent 

domain for the condemnation of private property or any right or 
interest therein. 

Education Code Section 15007.5 allows the governing board of any school 

district to enter into an agreement with the governing body of any public 

agency for the Joint exercise of their respective powers, whether or not 

possessed in cODlllOn, for the acquisition of real property as a single 

parcel. 5 Section 16003 provides that the governing board of a school 

district may acquire property in an adjoining school district for use as 

garages, warehouses, or other utility purposes, but specifically pro-

vides that the power of eminent domain shall not be applicable for this 

purpose. 

The Education Code contains extensive provisiOns on the acquisition 

of property by school districts. Section 1041 provides that "the govern-

ing board of any school district may select and acquire sites within the 

boundaries of the district, and. may acquire or construct thereon school 

faCilities, as provided by law." Section 1042 provides that, "the 

governing board of any school district lIlly acquire property, construct 
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buildings, and maintain classes outside its boundsries on sites inlnedi­

a tely adjacent to school sites of the district within its boundsries. ,,6 

Section 15002 provides that, "the governing board of aDY school district 

may, and when so directed by vote of the voters within the district 

shall, purchsse or improve school lands." Numerous other sections 

specify the procedures to be.followed in the acquisition of property.7 

The selection of a school site by a school board involves an exer­

cise of legislative and discretionary action.S The decision 1s not 

subject to judicial review unless the board fails to follow prescribed 

procedures,9 although the particular procedural requirements of the 

Education Code are not considered conditions precedent to the institu-

10 tion of an eminent domain proceeding by a school district. The 

selection may be set aside if the action of the school board was fraudu­

lent, arbitrary, or capricious.ll However, there is no requirement that 

a school district compare properties in the district as a condition pre­

cedent to the selection of a site.12 

School districts are agencies of the state for the local operation 
. 13 

of the state school system. The property held by school districts is 

14 held in trust for the state. Therefore, when a school district brings 

proceedings in eminent domain, it is an agent of the state in charge of 

the use for which the land is sought. l ) Because the public school SY8-

tem is of statewide concern, legislative enactments concerning schools 

take precedence over attempted regulation by local government units. 16 

It hss been held thst the construction of school buildings by a school 

district is not subject to building regulations of the municipal corpora­

tion within which the building is erected.17 It is also established 
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that a municipal corporation cannot exclude a school district from 

desired property by means of zoning ordinances; a school district may 

condemn land even though the land is contained in an area zoned for 

residential use Only.l8 

A school district has the power to condemn land for any school 

purpose.l9 Thus, it has been held proper for a school district to con­

demn a tract of land for the site of a gymnasium or athletic bUilding.20 

The authority to condemn extends to school purposes as defined in the 

Education Code2l and would encompass such activities as child care 

22 23 
centers and community recreation centers. The taking may be for 

24 use for school purposes in the futUre or for temporary use for school 

25 
purposes with resale to follow within several years; a school district 

may change the use of any property acquired to SODe other scbool purpose 

at any time during its ownership or may sell condemned property when it 

is no longer desirable for school purposes. 26 

The education of 'youth is considered as a most important public 

use, vitally essential to our governmental health and purposes. 27 
As a 

28 
result, in Woodland School Dist. v. Woodland cemetery Assrn, the court 

held that, if a school district could show as a matter of fact that the 

school purposes were of a more necessary public use than a private 

cemetery, the district could condemn cemetery land. 

Although education is an important public function, it has been 

established that private schools which are not of the collegiate grade 

may not exercise the power of eminent domain.29 It is also not permis-

sible for a private citizen to acquire property by eminent domain for 
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the operation of a public school. 30 In such cases, the plaintiff must 

prove that he is authorized to take the property, and neither Civil 

Code Section 1001 nor Code of Civil Procedure Section 12)8(3) authorize 

a taking by a private citizen or institution. 31 

A new section--Section 1047--should be added to the Education Code 

specifying the right of school districts to exercise the power of eminent 

domain to acquire any property necessary to carry out the functions of 

the district. The reference to school districts should be deleted from 

subdivision 3 of Code of Civil Procedure Section 12)8, specifying public 

uses. 

The recommended new section would cover, in addition to "buUdings 

and grounds" now covered by Code of Civil Procedure Section 12)8, cer-

tain incidental purposes such as the building of streets in connection 

with school sites. For example, Education Code Section 15804 authorizes 

any school district to "acquire" property for this purpose. The authority 

given by Section 15804 to acquire property would operate in conjunction 

with the recommended new section to permit condemnation for streets in 

connection with school sites. 

University of California 

The California Constitution provides that the University of Cali-

fornia "shall have the power to take and hold, either by purchase or by 

donation, or gift, testamentary or otherwise, or ·in any other manner, 

without restriction, all real and personal property for the benefit of 

the university or incidentally to its conduct.,,32 The section does not 

clearly state whether or not the university has the power of eminent domain. 

-5-
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That power is clearly stated in Education Code Section 23151: 

The Regents of the University of California may condemn any property 
or interest therein for the public buildings and grounds of the 
University of California under the provisions of the Code of Civil 
Procedure relating to eminent domain, The Regents of the University 
of California shall not COIIIIlence any such proceeding in eminent 
domain unless it first adopts a resolution by a two-thirds vote 
declaring that the public interest and necessity require the acqui­
sition, construction or completion • , • of the public improvement 
for which the property or interest therein is required and that the 
property or interest therein described in such resolution'is neces­
sary for the public improvement. 

A second power is conferred upon the Regents by the University of Cali­

fornia Dormitory Revenue Bond Act of 1947. 33 The Regents are authorized 

to acquire property by eminent domain necessary to complete the projects 

34 provided for by that act. Such projects include dormitories or other 

housing facilities, boarding facilities, student union facilities, vehicle 

parking facilities, any other auxiliary or supplementary facilities for 

individual or group accomodation, hospitals, clinics, medical and nursing 

facilities, and related facilities. 35 

Education Code Section 23152 provides that the resolution of the 

Regents of the University of California shall be conclusive evidence of 

the public necessity of the proposed improvement, that such property or 

interest therein is necessary therefor, and that such public improvement 

is planOed or located in a manner which is compatible with the greatest 

public good and the least private injury. Either Section 23152 should be 

amended to clarity whether the conclusive presumption is available under 

other statutes such as the University of California Dormitory Revenue Bond 

Act of 1947 or the grant of condemnation authority given by Section 23151 

should be broadened"to cover all the functions of the university_ 

-6-
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State College system 

It does not appear that the Trustees of the California State Colleges 

have all¥ broad, independent power of eminent domain for State College 

purposes. Rather, Education Code Section 24503 authorizes the Trustees 

to acquire property by the exercise of the power of eminent domain sub­

ject to the Property Acquisition law. 36 A similsr provision is found in 

Education Code Section 23152 which authorizes the Trustees "to acquire, 

pursuant to the Property Acquisition law ... or by lease or other means, 

real property and to construct, operate and maintain motor vehicle parking 

facilities thereon for state college officers, employees, students, or 

other persons." A general condemnation authority; subject to the Property 

Acquisition law, should be given to the Trustees of the California State 

Colleges for state college functions. 

Private colleges and universities 

The Code of Civil Procedure provides that the power of eminent domain 

may be exercised in behalf of "public buildings and grounds for use of • . 

any institution within the state of California which is exempt from taxa-. 
tion under the provisions of Section ls, of Article XIII of the Constitu­

tion of the State of California .... ,,37 Section ls of Article XIII 

of the California Constitution provides that, "all¥ educationsl institution 

of collegiate grade within the State of California, not conducted for 

profit, shall hold exempt from taxation its buildings and equipnent, its 

grounds within which its buildings are located, its securities and income 

used exclusively for the purposes of education." These sections are 



.. • 

c 
construed to give a private university which is included within the 

constitutional provision the power of eminent domain even though it 

is not specifically mentioned in the Education Code. 38 

Leland Stanford Junior University is provided for in the Education 

39 
Code. Section 30031 provides that, "the exemption from taxation of 

the Leland Stanford Junior University is as provided in Section 1a of 

Article XIII of the Constitution " Thus,Stanford University 

has the power of eminent domain. 

1he authority of private nonprofit educational institutions of 

collegiate grade to exercise the right of eminent domain should be 

continued without substantive change. 
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THE RIGHT TO CONDEMN FOR EWCATIONAL PURPOSES 

FOOTNOTES 

1. Cal. Stats. 1957, Ch. 1136, § I, p. 2430. 

2. The application of Section 1238.7 apparently is limited to San 

Francisco. 

3. Code Civ. Proc. § 1241(2). 

Prior to the addition of school districts to subdivision 2 

in 1949, school districts did'not enjoy the conclusive presumption. 

Thiriot v. Santa Clara Elementary School Dist., 128 Cal. App.2d 548, 

275 P.2d 833 (1954). 

4. See Cal. Const., Art. IX, § 14; Educ. Code §§ 1861, 1991; Controller, 

State of California, Annual Report of Financial Transactions Oon­

cerning School Districts of California, Fiscal Year 1967-68, at ix. 

5. A similar problem was raised in People v, Garden Grove Farms, 231 Cal. 

App.2d 666, 42 Cal. Rptr. 118 (1965), in which the court held that 

it was permissible for the Department of Public Works to condemn a 

parcel of land to exchange with a school district. 

6. A similar provision is contained in Education Code Section 15009, 

which provides that school districts may acquire sites "contiguous 

to the boundaries of the district and upon the acquisition of such 

site it shall become a part of the district." 

7. See Educ. Code §§ 15001-15010, 15051-15255. 
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8. Arthur v. Oceanside-carlsbad Junior College Dist., 216 Cal. App.2d 

656, 31 cal. Rptr. 177 (1963). 

9. Berkeley High School Dist. v. Coit, 7 cal.2d 132, 59 P.2d 992 (1936). 

10. Los Altos School Dist. v. watson, 133 cal. App.2d 447, 284 P.2d 513 

(1955) • 

11. Gogerty v. Coachella Valley Junior College Dist., 57 cal.2d 727, 

371 P. 2d 582, 21 cal. Rptr. 806 (1962). 

12. Arthur v. Oceanside-carlsbad Junior College Dist., supra note 8. 

13. Hall v. City of Taft, 47 cal.2d 177, 302 P.2d 574 (1956). 

14. Hall v. City of Taft, supra note 13; Pass School Diet. v. Hollywood 

City School Dist., 156 cal. 416, 105 P. 122 (1909). 

15. Montebello Unified School Dist. v. Keay, 55 cal. App.2d 839, 131 

P.2d 384 (1942). 

16. Hall v. City of Taft, supra note 13. 

17. rd. 

18. TOwn of Atherton v. Superior Court, 159 cal. App.2d 417, 324 P.2d 

328 (1958); Lendi v. Superior Court, 159 Cal. App.2d 839, 324 P.2d 

326 (1958)(~). 

19. Hayward Union High School Dist. v. Madrid, 234 cal. App.2d 100, 

44 Cal. Rptr. 268 (1965). 
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20. Kern County Union High School DIst., v. McDonald, 180 Cal. 7, 179 

P. 180 (1919). 

21. ld. 

22. Educ. Code §§ 16601-16645.25. 

23. Educ. Code §§ 16651-16664. 

24. Anaheim Union High School Dist. v. Vieria, 241 Cal. App.2d 169, 

51 Cal. Rptr. 94 (1966). 

25. Hayward Union High School Dist. v. M3.drid, supra note 19. 

26. ld. 

27. Cal. Canst., Art. IX, § 1; University of So. Calif. v. Robbins, 

1 Cal. App.2d 523, 37 p.2d 163 (1934), cert. denied, 295 u.s. 738 

(1935) • 

28. 174 Cal. App.2d 243, 344 P.2d 326 (1959). 

29. Yeshiva Torath Emeth Academy v. University of So. Calif., 208 Cal. 

App.2d 618, 25 Cal. Rptr. 422 (1962). 

30. People v. Oken, 159 Cal. App.2d 456, 324 P.2d 58 (1958). 

31. Compare Yeshiva Torath Emeth Academy v. University of So. Calif., 

supra note 29, with People v. Oken, supra note 30. 

32. Cal. Canst., Art. IX, § 9. 

33. Cal. Stats. 1947, Ch. 1027, p. 2289 (as amended by Cal. stats., 1962, 

1st Ex. Sess., Ch. 56, p. 346). 
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34. Cal. Stats. 1947, Ch. 1027, § 3(a), p. 2291, § 3(g), p. 2292. 

35. Cal. Stats. 1947, Ch. 1027, § 2(c), p. 2290 (as amended by Cal. Stats •. 

1962, 1st Ex. Sess., Ch. 56, § 2(c), p. 346). 

36. Part 11 (commencing with Section 15850), Division 3, Title 2, of the 

Government Code. 

37. Code Civ. Proc. § 1238(2)(,lest Supp. 1969). 

38. University of So. Calif. v. Robbins, supra note 27. 

39. Educ. Code §§ 30001-30032. 
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