4 63 1/15/70
Memorandum 70-5
Subjeet: Study 63 - Evidence Code {Proof of Foreign Official Records)

Attached as Exhibit I is a letter from Charles W. Ricketts, los
Gatos attorney, pointing out a deficiency in the Evidence Code.

Section 1530 of the Bvidence Code is concerned with the use of a
copy of a writing in officiel custody to prove the content of the origi-
nal. Section 1530 is deficlent insofar as it prescribes, in subdivision
(a)(3), the procedure for proof of foreign official writinge. Subdivi-
sion {a){3) requires that the copy of the foreign official record be
attested as & correct copy by "a person having authority to meke the
attestation.” The subdivision further requires that the first attester's
signature and his official position be certified by & higher foreign
official, whose signature can in turn be certified by 2 still higher
official. BSuch certificationse can be contimied in a chain until a foreign
official is reached as to whom a United States foreign service officer
"stationed 1n the netion in which the writing is kept"” has adequate
information upon which to base his final certification. In other words,
to prove a copy of a foreign official record, it is necessary to have a

certificate of a United States forelgn service officer staticned in the

nation in which the writing is kept.

In some situations, 1t now is impossible to satisfy the besic re-
quirement of subdivision {a}(3) of Section 1530 because there are no
United States foreign service officials in the particular foreign country

{such as Bast Germany) and, hence, there is no one who can make the

-1-



certificate required by subdivision (a}{3). As a result, in some situa-
tions, it may be extremely difficult and expensive or even impossible to
establish such matters as birth, legitimscy, marriage, death, or a will.
This may result in injustice or in delay in the resoluticn of issues

now pending in the California courts.

The problem deseribed above is particularly troublesome in the case
of a forelgn will because Probate Code Section 361 was amended at the
1969 session to provide that a copy of a foreign will (and the related
documents concerning the establishment or proof of the will in the foreign
country) cen be admitted in California "if such copy or cther evidence
satisfies the requirements of Article 2 (commencing with Section 1530) of
Chapter 2 of Division 11l of the Evidence Code."

When Sectlon 1530 of the Evidence Code was drafted in 196k, the
Commission had the bemefit of 2 proposed amendment to Rule Lb of the
Federal Rules of Civil Proceiure and based subdivieion (2){3) on that
proposed amendment. After the Lvidence Code was enacted in 1965, Rule kb
was revised (in 1966) to provide for proof of foreign official records.
In the revision of Rule L4l in 1966, the defect pointed out above was dis-

covered and provision was made in Rule U4 to cover the problem.
| Rule i4 (as revised in 1966) includes the following provision to
deal with the East Germany type of case:

If resscnable opportunity hes been given to all parties to investi-

gate the authenticity and accuracy of the documents, the court mey,

for good cause shown, (1)} admit an attested copy without final
certification or (ii) permit the foreign official record to be

evidenced by an attested surmary with or without a finsl certifica-
tion.



The Note of the Advisory Committee regarding revised Rule Ll states:

Although the amended rule will generally facilitate proof of
foreign offlicial records, it is recognized that in some situations
it may be difficult or even impossible to satisfy the basic require-
ments of the rule. There may be no United States consul in a
particular foreignh country; the foreign officials may not cooperate,
peculisrities may exist or arise hereafter in the law or practice
of a foreign country. See United States v. Grabina, 119 F.2d 863
(24 ¢ir. 1941); and, generally, Jones, Internationmal Judicial
Assistance: Procedural Chaos and a Program for Reform, 62 Yale L.J.
515, 548-49 {1953). Therefore the final sentence of subdivision {a)
(2) provides the court with discretion to admit an attested copy of
a record without a final certification, or an attested swmmry of a
record with or without a final certification. See Rep. of Comm. on
Comparative Civ. Proc. & Prac., Proc. A.B.A., Sec. Int'l & Comp. L.
123, 130-31 {1952); Model Code of Evidence §§ 517, 519 (1942).

This relaxation shonld be permitted only when it is shown that the
party bas been unable to satisfy the tvasic requirements of the
amended rule despite hie reasonable efforts. Moreover it is speciel-
ly provided that the parties must be given a reasonable opportunity
in these cages to examine into the authenticity and accuracy of the
CopyY OT summary.

The full text of Rule 44 and the Advisory Committee Note is set out as
Exhivbit II {attached).

Exhibit ITII (attached) is a draft of a bill to correct the defect in
Section 1530. The bill adds the substance of the sentence of Rule 4
guoted above, making only those changes needed to conform the language of
that sentence to the languagz used in Section 1530. The bill also adopts
the langusge of Rule 4k which specifies the officers who can make the
final certificate. The change made by adcpting this language is to
restrict the United States forelgn service officers who can make the
final certificate to certain specified responsible officers and to liber-
alize the provision by permitting "a diplomatic or ccnsular official of
the foreign country assigned or accredited to the United States" to make

the final certificate. This latter conforming change achieves deslirable



conformity with Rule 44 and liberalizes the rule but at the same time
assures that a responsible official will make the final certificate.

The staff considers this matter to be 8 fairly simple problem since
1% iovolves correcting an obvicus defect by adopting the latest version
of the federal rule upon which the pertinent provision of Secticn 1530
is based. Accordingly, we belleve that the matter should be corrected
at the 1970 session. Moreover, because matters are pending in California
courts {see Exhibit I), the smendment to Section 1530 should be made an
urgency measure, to take effect immediately upon enactment of the measure.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Hemo 70«5 EXHIBIT I

CHARLES W. RICRETTS

ATTORNEY AT LAW AREA CODE 408 IB4-1SI0

ZE8 SARATOGA AVE. « R 0. BOX 273
LOS GATOS, CALIFORNIA 9860230

January 13, 1970

California Law Revision Commission
Stanford University Law School
Stanford, California 94305

Attention:
Mr. John De Moully
Executive Secretary re: Evidence Code
Section 1530, sub. (a)}{(3)

Deaxr Mx. De Moully:

The requirement that the "final statement” may be made only by a
United States diplomatic officer *stationed in the nation in which
the writing is kept'" makes it impossible to have an East German's
will admitted to probate as a foreign will because United States
does not recognize East Germany, also known as German Democratic
Republic (GDR), and does not station any diplomatic representative
there.

I have just filed in the Superior Court in California an East Ger-
man's will together with a copy of the establishment procedure
record. The copy of the will and of the record of establishment

are attested as a correct copy by a perscn having authority to make
the attestation. I shall refer to him as first official. Of course
first official is a GDR official.

U.S5.A, does recognize West Germany (FRG) and does maintain there
those diplomatic officials referred to in Evidence Code 1530, sub

(a}(3).

An official whom I shall refer to as second official is an official
in FRG. He certified to the genuineness of the signature and of the
official position of the first official,

A U.S.A. diplomatic representative in FRG certified as to second
official. But the final statement does not comply with Evidence
Code sec. 1530, sub (a){3) because the will is kept in GDR, not FRG.

Thus at this time it appears to me that the will of the GDR decedent
cannot be admitted to probate in California whem jurisdiction is
based on the presence of about 520,000.00 here.



Mr. De Moully #2 January 13, 1970

Probate Code sec. 361, as amended 1969 relating to probate of foreign
wills, requires couwpliance with Evidence Code sections 1530-1532. I
do not believe that my problem is solved by section 1532,

Your Commission's comments to subdn (a)(3) of sec. 1530 says that sub-
division is based upon a proposed amendment to Rule 44 of the Federal
Rules of Civil Procedure. Title 28 U,.5.C.A. Please see that Rule
and the notes of the advisory committee thereto. Note to subdivision
(a)(2), pp 286-287, U.5.C.A. volume. The advisory committee says at
p. 287 of West Publishing Co's 1968 edition:

"Although the amended rule will generally facilitate proof of
foreign official records, it is recognized that in some situ-
ations it wmay be difficult or even impossible to satisfy the
requirements of the rule, There may be no United States Consul
in a particular foreign country; the foreign officials may not
cooperate, peculiarities may exist or arise hereafter in the law
or practice of a foreign country, Therefore the final sentence
of subdivision (a)(2} provides the court with discretion to ad-
mit an attested copy of a record without a final certification,
or an attested summary of a record without a final certification.'
{sublineation is mine).

East Germany (GDR) is not the only unrecognized govermment - i.e., is n.
the only government wherein no United States diplomatic officerxr is
present. Certainly California should nol discriminate against a testatc
merely because at death he was domiciled in one such country. It seeums
much better forx California to recognize the good sense incorporated in
the final sentence of Rule 44, subdn (a)(2}.

The requirement of Evidence Code section 1530, subdn (a}{(3) that the

U. 5. Consul who makes the final statement be stationed in the nation
of the testator's domicile will deny. the testator domiciled in an un-
recognized nation the right which his neighbor over the border has and
will greatly extend the period of estate administration in California
and will add our already overloaded courts contests to determine heir:

Furthermore, California's discriminatory statute violates the statement:
often made by our courts and by the U.S. Supreme Court that discrimina-
tion against aliens are viewed with disfavor; and this is particularly
applicable when the discrimination is against only a particular class
of aliens: Those resident in unrecognized governments. This also vio-
lates international law. See Restatement 24 Foreign Relations Law of
the U, 5., sec. 166, :



Mr, De Moully #3 January 13, 1970

Furthermore, U, $. may in the future be ready to recognize a now un.

' recognized government and to make treaties with it., The treaty
negotiations could be sericusly affected by a history of unjust treat-
ment of its citizens. .

If, as in my case, the will proponent in California has done all he can
do to authenticate a foreign record, the opponent should be called upon
to show that the will does not truly exist or reads otherwise than as
represented.

As Evidence Code sec. 1530, sub {a}(3) now stands evidence by testimon
of a witness who saw the will executed, knew the testator and, in fact,
actually prepared the will and knew that the will was in fact establish:
in accordance with GDR law and that the appropriate GDR government
official actually issued a certificate comparable to our decree of fins'
distribution vesting the property of record in the legatee would not
comply with Probate Code sec. 361 as amended in 1969.

The California Evidence Code was enacted May 18, 1965. Your Commissior’
note to Evidence Code sec. 1530, sub (a){3) says that subdivision "is
based on a proposed amendment to Rule 44 of the Federal Rules of Civil
procedure...'". The note referred to "mimeo Feb. 25, 1964". 1 assume
that mimeograph was prepared by the federal advisory committee.

Look at Rule 44 as it read before it was recast and amended February 2f
1966, Before the 1966 recast Rule 44, final sentence, refers, as does
Evidence Code 1530 sub {2)(3) to the final statement ("“certificate") to
be made by a U.S. diplomatic officer "stationed in the foreign state or
country in which the record is kept...". That is the source from which
your Commission got its words "staticned in the nation in which the wri
ing is kept...". But, as shown bereinabove, the federal rules committer
recast Rule 44, February 28, 1966 (after enactment of California Eviden:
Code) for the reasons stated on'p. 287 of West Publishing Co's 1968 ed:
ion of U.S.C.A., Titie 28, Federal Rules of Civil Procedure, Rule 44,
"There may be no U.S%, Consul in a particular foreign country...' the fe
committee notes,

The given reasén for the 1966 recast of Rule 44 is egually applicable
to Evidence Code secl 1530, sub (a()3), and that section should be
amended to conform to the 1966 recast of Rule 44,

For text material on Rule 44 (a){2) - authentication of foreign officia
record - as amended in 1966, see 2 B BARRON & HOLTZHOQOFF, Federal Practi
& Procedure, sec. 992, pocket part issued after enactment of California
Evidence Code, especially pp 104-105 of pocket part, beginning at p.10<
last paragrapbh, starting thus: "Third, the rule makes provision for the
unusual case when it may be difficult or impossible to satisfy the cer-



Mr. De Moully #4 January 13, 1970

tification requirements of the amended rule.M

Amendment of Evidence Code sec. 1530 sub {a){3} to conform to the last
sentence of Rule 44 {a}(2) as amended February 28, 1966 is urgent. Al
over the State there must be cases involving proof of foreign official
records emanating from unrecognized governments, especially East Germa..
{German Democratic Republic - GDR).

Applying section 113 Restatement of the Foreign Relations Law of the
United States, 2d:

1. GDR is in actual and effective control of the territory and popu-
lation of East Germany.

2. East Germany has a defined territery and population.
3, The execution of a will by an East German and the establishment-
of it under the procedure provided by GDR is a matter of an essen-

tially private nature within the effective control of GDR.

See Reporters' Notes under the cited section 113, p. 356,

People in an unrecognized entity do make wills and have them establishe
by processes - -prescribed by the government of their domicile., At least
as to matters of such an essentially private nature California could ha-
no rational basis for refusing to give effect to those wills here.

I am only twenty miles from your office and I shall be pleased to talk
to ypu or your Committee personally,.

Very truly yours,




Memo 70-5 - EXRIBIT TI

Rule 44 RULES OF CIVIL PROCEDURE
' (FEDERAL)
Rule 44. Proot of Official Record

(a) Authentication. :

(1) Domestic. An official record kept within the United States, ¢s
any state, district, commonwealth, territory, or insular possessi;.
thereof, or within the Panama Canal Zone, the Trust Territory of 11,
Pacific Islands, or the Kyukyu Islands, or an entry therein, when g2,
missible for any purpese, may he evidenced by an official publicatic,
thercof or by a copy attested by the officer having the legal custosy
of the record, or by his deputy, and accompanied by a certificate thy:
such officer has the custody. The certificate may be made by 3
judge of & court of record of the district or political subdivision i~
which the record is kept, authenticated by the seal of the court, ¢»
may be made by any public officer having a seal of office and havir;:
oifieial duties in the distriet or political subdivision in which 0.
record is kept, avthenticated by the seal of his office.

(2) Foreign. A foreign official record, or an entry therein, wh.:

" admissible for any purpose, may be evidenced by an official publica.

tion thereof; or 2 copy thereof, attested by a person aunthorized t:
make the attestation, and aecompanied by a final certifieation as &
the genuineness of the signature and official position (i) of the a:
testing person, or (ii) of any foreign official whose certificale of
genuineness of signature and official position relates to the attesis.
tion or is in a chain of certificates of genuineness of signature az!
official position relating to the attestation. A final certitication m:s
be made by a sccretary of embassy or legation, consul general, con-
sul, vice consul, or consular agent of the United States, or a diple
matic or consular official of the foreign country assigned or acereds
ited to the United Stales. If reasonable opporiunity has been gives
to all parties to investigate the authenticity and aceuracy of the doce
ments, the court may, for good cause shown, (i) admit an atteste!
copy without final certification ar (ii) permit the foreign offiri:
record to be evidenced by an attested summary with or without
final certification.

(b) Lack of Record. A written statement that after diligent search
no record or entry of a specified tenor is found to exist in the rx-
ords designated by the statement, authenticated as provided in su’>
division (a} (%) of this rule in the case of a domestic record, or com
plying with the requirements of subdivision (&) (2) of this rule fvr
a summary in the case of a foreign recerd, is admissible us evidenet
that the records contain ne guch record or entry.

(¢} Other Proof. This rule does not prevent the proof of officil
records or of entry or lack of entry therein by any other method 3%
thorized by law.

As amended Feb, 28, 1966, off, July 1, 1966.

: /
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Rule 44

U.8.C., Titls 202

§ 52 {Smithsoalon Imatitution; el
dence of title to mite azd bulld-
ngs)

U.B.L., Title 25:

§ @ {Bureny of Indlan Affaire; seal:
anthenijoated ond cerfifled docu-
ments; evidence}

C.8.C, Titis 31

§ 46 {Laws governlng Cencral Ac-
conatiag Offies; coples of Looks,
Tecords, ote., thereof o evidence)

U.8.C., Tiils 38:

§ 1ig (Seal of Velorans® Adminiy-
tration: authentication of coples
of recordr)

T.8.C., Title 40:

§ 228 (Xational Archives; seal; ro-
production of archlves; fee; ad-
mlsalbility %o evidenca of repro-

ductlons)

} 270c (Donds of coniractors for
public worke; right of person
{furnishing Inbor or materisl to
copy af bond}

E.8.0, Titis 43:

3 5700 (Coples of land gurveys
wie, 1l certain ptates and dia-
tricts 2dminnlble ax evidence)

§ 53 (Genera) Land Office registers
aed pepalvers;  trasacriptn  of
records as evidence)

U.B.C, Title 48:

$ 623 (Records of Aaritime Com-
miepton; coples; pubifeation of
ceports; evidence}

T.8.C, Title 47:

§f 154(m) (Federa] Communicationny
Commaiaxlon; copies of reports
and docixions as evldence)

§ 412 (Docoments fifed with Yeder-
a2l Commucications Commission
75 publie records; prima facle
evidence; conflidential  records)

U.B.C., Titls 482

§ 14(3) {Interstrte Commerce Come
misslon reports and decislons;
printing and dlsiributlon of cop-
1ea)

1 16003 (Coples of schedules, tar-
iffs, ete. filed with Interstate
Commerce Commlsslon o8  eri-
donee)

§ 1fa(i) (Valuatlon of property ot
earricrs Ly Interstate Commercs
Conpiacion; final paidizhed tal-
ugtionw o8 evidenca)

Nate to Subdivizion {(a) {i). Theose
provisions on proof of officlal records
kept within the Unlled Btates are simiar
ia substnnce to those herclofore appesrc-
ing In Rule 44 Thore is & more exact
degeription of fthe geographical arcan
coversd. An offlcial record Kept in oce
of Lthe aréns enumeraied qualiflen for
proof under sdbdivision [a] {3} even

e

RULES OF CIVIL PROCEDURE

though it e not 1 Toited Blotes ogpr.e,.
record. FoP example, an officis] ree r;
Eept In one of these areas by a gyrs.
ment in exife falls withla subdlvisioy .,
{1). It cine falle witkin subarision g,
{2) whith may be avalled of aiteras ,
ir. CL Banco de Espann v. Federai .
eorrd Bank, 114 F.2d 438 {24 Clr, 3.

INute te Bubdivislon {w) (7). Foretsy
official records may be proved, as hise
tofore, by weuns of offfclal pabllsaty..,
thersof, See Uniled States v. Alumin,.,
Co. of Amerlea, 1 PRI 91 (3.0
1939), TUnder this rule, & document Ihay
on ita face, anpears to be em offlc)y:
publication, Is admissible, unless o pyny
opposing ity edmimdon late erliiecy
shows that It lacks that character,

The rest of subdivision (2} 12} 21ms 1
provide greatar clarity, efflelency, a4
flexibillty in the procedurs for awibent).
cutlng coples of forelgn officla] records,

The reference {o atieststion by “the of.
ficer haviog the lsgal custody of tie
racord,” hithertn sppesriag fo Rale 4k
has been found lmappropriete for offlelst
records Tept io fareign eountries wher
the prsumed relztion Detween custody
and the authorlty to attest dass not ek
tain. S¢e 20 Aarron & Eoiteoff, Foderat
Proctice & Procedurs § 992 (Wright o4,
10813, Accordingly it iy provided that as
sttested copy may be oblzlnod from any
person anthorized by the law &f the for:
eign conntry te make the attestath-s
without tegzrd to whether hg in clarzed -
with responsibility for malntnlalng ite
reeord or keeping it In hig cuctody.

Under Ruole 44 z United States forclpe
servicn officer hus besn ¢xlled on to o
tiy to the authority of the foreign offi-
clel attesting the copy am well a3 tha
peouineners of bin siguature and hiz of-
ficlal pesition, Bee Schiesinger, Compar-
ative Law 57 (24 ol 1090); Smil Inter
national Arpects of ¥ederal Clvil Proce
dure, 01 Colum.L.Hev. 1031, 1063 {(1061):
22 CF.N § 92.41{a), (o) {2003}, Thiz hae
erected practical difficuliles. For exam-
ple, the guestion of the aothority of (e
forelgn officer might ralse zsues of for
elgn law which wore bayond the koewl
edge of the United Btates officer. The
diffienitics are met under the zmemdnd
rule by elhninating the clement of She
authority of tho nitestlng forsign offhclsl
frem the acope of the cortlfying procvss
and by apetificnlly permitting uwe of the
cheln-cortificate  methed.  Under thls
method, it {s sufficlent 1# the original At
teatatlon purports to have boen Lsaued b7
an suthorized pergon and ¥ mccomparid
by & certificate of mngther forelgn offi-
clal whomp cortificate may in turs Le b



jowell by that of & forclgn officlal of
tipler 7ank. The procees continnes untll
2 fercign official In renched ms to whom
ve Cnited Stntes foreign service offlcinl
for & dlplomalic or censulax offlcer of
the forelgn country assigred or accredit-
ol to the Unlted Btotoe) hams adequats
nfarmatlon upon which to base a “finsl
crrtiticntion.®  Bee Now York Life Ina.
o, v Arcngon, 38 P.Supp. 487 (W.D.Pa.
1113 22 C.F.R. § 02.37 (1GB}.

e final cevtifliention (& term vaed In
contsadistinction to the certificatea pre.
pared by the foreign officials lo u chaln)
relates ko tho Incuniboney and goenmlne-
uess of signsture of the forelgn official
who atteated the copy of tha record or,
»hers iho chaln-cortificate methed s
weed, of & forelgn official whoxe certifi-
cole appoara in the chain, whether that
rertificate 1 the last In the chaln or oot.
A final certification mey be propatred on
the basts of materinl on filea In the con-
' sulste or any other satialactory lnforma-
tion.

Although the smended rule will genar-
ally Epcititate proof of forelgn officinl
records, it Is recogunized that in some skt
wations It mey bo dlfflcult or even im.
pogsible to sallsfy tho hasie reguirementy
of the rule, There may be no United
¥taten consul in a partleeiss forelgn
countey; the foralgn officlale may Dot
tooperate, pecoliaritles may exist orv
stige heceafter In the law or practice of
1 foreipn country. SHoo United Heatos v.
fizabins, 2190 F.29 863 (24 Cle 1041);
snd, geoerally, Jonos, Internatiooel Jodl-
Hal Asgistance: Procedural Chmos and s
Frogram for Reform, 62 Yele L.J. $15,
$15-10 {(1983). Therelure the fnal sem-

<

Rule 44

tence of subdivision {(a) (2} provides the
court with discretion to sdmit an attest-
ed copy of n record without a final cer-
tifleation, or an attcsicd sommary of a
record with or without & flrot certifica-
tion. Seo Rep. of Comm. on Comparative
Clv. ¥roe, & Prac, I'roe. ADLA., Bec. Intl
& Comp.Ts, 123, 130-31 {1052); Model Coda
of Evideoce 1} 51T, 519 {1042). Thix Te-
Inxabion should be pormilted only wlen
it is shown that the party hos bBoen on-
able to satlsfy ihe basic requirements of
the amended ruls desplte his rerscnable
eftarts. Bloreover Jt Is apecially provided
thet the partles mugt be glven o reakon-
bty opportunity in these cames to exam-
fna Inte the authenileity and accurney of
the Copy OF SUmMMATY.

Neto to Bubdivisten (). 'This provi-
slon relating to prool of lock of record
18 accommodeted to the changes made In
sabdiviston (a).

Note to Bubdivislen {(¢). The smend-
ment Ineures that International agrec-
ments of the United Bintes are unallect-
#X by the role. Seversl consular conven-
tions contaln provisions for reception of
coples of summaries of forelgn officiat
records. Sec, & K, Consular Conv, with
Italy, May 8, 1878 eart. X, 20 Btak 25,
T.8. No. 178 (Dept, Biate 1578). See nlso
28 TLS.C. §f 174042 1745: Fakourli v. Oae
dais, 140 F.2¢ 321 (5th Clr.1245), cort. de-
nfed 328 U.E. N2 (1843); & Moore's Fad-
erel Practice, par, 44.05 (2d 2. 1951).

Bupplementary Note of Advlsery Commlit-
tor Regarding Rulen 2 and &4,
For supplementary note of Advisory
Comm!itice oo this rale, seo note under
Hule 43,

| Cosmmentarien

*Urder the former rules almoat ms
wany gifferent methods of proot of offl-
elal recordy wera regoirad as there were
fepariments of govarnment. TUnder Rule
#, any of the former methods of proof

may be used, but the simple unified pro-
cednre preseribed In thiz rule is availa-
ble i any ense In Heo thereof” Danlel
K. Hopkinson, 23 Merq.L.Rer,, 155

Cross References

Authentieated and ceriified copr of Oovermment rocord by Adniduistrator of (eneral
Bervices admisaible on aridence, see sectlon 300{b) of Tile #4, Fublic Printing

and Documents.

Form and admissibility of evideace gemerally, wes Rule 43(s).

Edbrary Mormo;s

Federal C1v1] Procedure €=1180 of aeq,
1211 ot pen.

C.1.8. Pedera! Civil Procedore §§ 433 =t
4., $50 ot anq.
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Memorandum 70-5

EXHIBIT ITI

“n act to amend Section 1530 of the Evidence Code, relating to evidence,

and declaring the urgency thereof, to take effect immediately.

The people of the State of California do enact as follows:

Section 1. Section 1530 of the Evidence Code is amended $0 read:

1530. (8) A purported copy of a writing in the custody of a public
entity, or of an entry in such a writing, is prima facle evidence of the
existence and content of such writing or entry if:

(1) The copy purports to be published by the authority of the
nation or state, or public entity therein, in which the writing is kept;

(2) The office in which the writing is kept is within the United
States or within the Panama Canal Zone, the Trust Territory of the
Pacific Islands, or the Ryukyu Islands, and the copy 1s attested or
certified as a correct copy of the writing or entry by a public employee,
or a deputy of a public employee, having the legal custody of the writing;
or

(3) The office in which the writing is kept is not within the
United States or any other place described in paragraph (2) and the copy
is attested as a correct copy of the writing or entry by a person having
authority to make the attestation. The attestation must be accompanied
by a final statement certifying the genuineness of the signature and
the official position of (i) the person who attested the copy as a correct
copy OF (ii) any foreign official who has certified either the gemiineness
of the signature and official position of the person attesting the copy
or the gemuineness of the signature and official position of another

foreign official who has executed a similar certificate in a chain of

-1~




such certificates beginning with a certificete of the gemuineness of

the signature and official position of the person attesting the copy.
The final statement may be made only by a secretary of an embassy

or legation, consul general, consul, vice comsul, or consular agent y-o¥
other-efficev-in-she-foreign-serviee Of the United States siationed-in
the-esation-in-vhiekh-the-vriting-ta-kepsy-authenticated-by-she-gead~ef

hig-affiee , or a diplomatic or consular official of the foreign

country assigned or accredited to the Unlited States . If reasonable

opportunity has been given to all parties to investigate the authen-

ticity and accuracy of the documents, the court may, for good cause

shown, (i) admit an attested copy without the final statement or {ii)

permit the writing or entry in forelgn custody to be evidenced by an

attested summary with or without a final statement.

(b) The presumptions established by this section are presumptions

affecting the burden of producing evidence.

Sec. 2. This act ig an urgency statute necessary for the immediate
presexrvation of the public peace, health or safety within the meening of
Artiecle IV of the Constitution and shall go into immediate effect. The
facts constituting such necessity are:

In some sitvations, it now is impossible to satisfy the basic re-
quirement of paragraph (3) of subdivision (a) of Section 1530 of the
Evidence Code because there is no United States official in the particu-
lar foreign country (such as East Germany) who can make the final state-
ment required by paragraph (3). As a result, it may be impossible in
some situations to establish such matters as birth, legitimacy, marriage,
death, or a will. This may result in injustice or in delay in the reso-
Iution of issues now pending in California courts. Therefore, it is
necessary that this act take immediate effect,

.




