# 63.20-50 11/k/69
Memorandum 69-142

Subject: Study 63.20-50 - Evidence Code (Res Ipsa Loguitur)

Attached as Exhibit I {pink) is a revised version of the res ipsa
loquitur section and the Comment thereto. Several drafts of this heve been
sent to you since the QOctober meeting. The revisions of the last draft sent
to you are shown in handwriting of the encloged draft.

Most of the changes are technical. The revisions in the text of the
section are suggested by Judge Richards, except for the phrase "and drawing
such inferences therefrom as are warranted.” See Exhibit II (yellow}
attached. This recommendation was previcusly spproved for submission to the
1970 Legislature.

Respectfully submitted,

John H. DeMoully
Executive Secretary



Memo 69~142 EXHIEIT I

Evidence Code Section 646 (new)--res ipsa loguitur

Section 1. Section 66 is added to the Evidence Code, to read:

646, {(a) As used in this section, "defendant” includes any
party against whom the res ipsa loquitur presumption operates:

{b) The judicial doctrine of res ipsa loquitur is a presumption
affecting the burden of producing evidence.

{c} 1If the evidence, or facts otherwise established, would sup-
port & res ipsa loquitur presumptien and the defendant has intro-
duced evidence vhich would support a finding that he was not negli-

gent or that any pegligence on his part was not a proximate cause

m of the gccurrence, the court may, and upon request shall, inatruct
4o ¥he
R the jury Gmmewetenss) that:

(1) If the facts which would give rise to a res ipsa loguitur

presunption are found or otherwise established, the Jury may draw

the inference from such facts that & proximate ceuse of the occur-

rence was some negligent conduct on the part of the defendant; and
{2) The jury shall not fi:;d, that a proximate cause of the

oceurrence wes some negiligent conduct on the part of the defendant

unless the jury believe?l@fter veighing W
W all (Gther evidence in the casef that it the

is more probeble than not that the occurrence was caused by some

negligent conduct on the part of the defendant.




Comment. Raeiin 846 iy dostgmed to elarily the manner in which the

doetrine of res pa jogaitur funetiong wswler the provisions of the
Evidence Code relating to prommpiions.

The doctrine of eos ipea dogquiur, s develsped by the California

eourts, is applicable in an eetion o recover damages for negligones
when the plaintif extablishes three eos ditivns

First, that 1t is the kiad of [aceident){injuryl
which ordinarily does not occur In the gbsence of
aomecne’s negligence;

Second, that it was caused by an agency or lo-
strumentality in the exclusive control of the defend-

ant {originally, ancé which was not mishandled or other-
vige changed after defendant relinguished control]; and

Third, that the [accldent][injury] was not due to

any voluntary action or contribution on the part of the
plaintiff which was the responsible cause of his ipjury.

[RAJI TewwasewtesSlERS [ Sth S, ed. 1969 Y brackets 1in

original )]

“

Seetion 648 providew that the doctrine of res Ipsa loguiter is & pre-
sumption affecting the burdon of producing vwidenee. Therefore, when
the plointiff hux est»blished the three conditions that give rise fo the

doctrine, the jury is reguired to find that the mccident

{“', ., H0o l

resulted from the defendant's negligence unieas the defeadant

comes forvard with evidence that would support a contrery

filpding.’ Bvipewos Ceps § 604, Tinder the Culifornia eases,
such evidence must show either that u uperific eause for the accidest
existed for which the defendant was ot respousilble or that the de.
fandunt exercised due vare in all ecspects wherein his failare to do so
could huve eansed the secidest. Spe, eg.. PHerman v, Providence Rosp,,
31 Cal2d 200, 295, 188 .24 12, 15 (1947}, 1f evidence is produeed

that would support a finding that the defendant was not

negligent or that any negligence on his part was not a

proximate cause of the &ccldent, the presumptive sffect

of the doctrine vanishes. However, tbe jury mey still

be able to draw an inference that the accident was caused

by the defendant's lack of due care frow the facte
that gave rise to the presmmption, See Bvinkxyen Cobe § 604 and the
Commrnt thereto. In rure eases, the redetalant muy prodiues sueh eor-
elumive ovidence {hat the juferenee of nerligence is dispelled as a mat-
ter of tuw. SBee, 1.0, Teonard v, Watsonuifle Community Hosp., 47
Cal.2d 509, 305 1".03 26 (19687, T, except i such a case, the facls
giving rise ta the doetrine will smpport an inference of neghigence
even after it presuinptive offeet has disappenred,

To amsist the jury in the performance of ity factiinding funetion. the
eourt may msioet (hat the facts that give vise to res ipsa Joguitar are

themeelves circumetantial evidence from which the Jwry

can infer that the accldeat resulted from the defendant's
fallure to exercise due care, Section 646 requires the
court to glve such &an instruetion when s party o reguests.
Whether the jury should so find will depend op waetber the
Jury believes thaet the proumtive force of the circumstan-
tial and other evidence of Lhe defendmnt's negligence ex-
ceeds the probative force of the contrary evidence and,

therefore, that it is more probable than not that the
accident resulted from the defendant's negligence.

At times the doclrine «f tes ipsa Joguitny will eoineide in & partien-
{ar eake with anotlier presonnption or with aunther rale of aw that e
yrires the defendas o diselirge the bueden of proaf on ihe s
Bep Prosser, Rex Jima Loguadur in Cadifopnas, 37 Can. 7. Rev. 183
{10483, 13 suelr cases the defendant will have the enden of proof on
Bsues where ros ipsa Joquifur appears to apply. Bat boceuse of the
allocstion of thy burden of prest Lo the defendent, the doctrine of res



ipss lognitnr will serve no funetion in the disposition of the case
However, the facts that woudd give rise ke the dorteine may neverthe-
lesa be ared os eivenmutantial ovidenee temding to rebut the evidence
prodnecd by tlie party with i burden of proonf

For example, & bailee who has reccived undamagsd guods and ro-
turns damnged poods by the burden of proving that the damage was
not catsed by Lis negligenee unlosy the damage eanlted from a fire,
Sec. dincussion 5 Bedfeot v J. 0 Jeekins Co, 134 Cal. App2d 108,
212, 291 1234 134, 185 (1955, Ses Cow, Covr § 7403 (1) (b). Where
the defeadant s a bailee, proof ¢F the olements of row ipsa lognitar in
regard 1o an aecident deaging the hatled gpoods while they were in
the defendant’s possession places the Yminden of proof--aet merely the
burden of producing cvidenca—oun the defeadant, When the defendant
has produced evidence o his exercise of cere in regard to the bailed
goodds, the facts thai would pive rise te the doetrine of res ipsa Joquitnr
may be weighed aszainst the evidence produeed by the defendant in
determinimg whether it W more liltely than uol that the goods were
damaged without fault on the part of the bailes. But becavse the bailee
bas both the burden of producing evidence agd the urden of proving
that the damage wis nct enused by his negligenee, the presumption of
negligenee arising from ros ipsa loguitur carmot have any effoct on the
proceeding.

Efect of the Faldure pj the Plaintiff v Establizh 41l the Proliminary
Feocts That Qive Rise to the Presumplion

The facl that the plaintif fails 1 establish sl of the facts giving
rise to the res ipsa presumption does not neerssarily mean that he hao
not produced suffcient cvidoncee of peglipenee o sustain a jury fnding
in his favor. 'I'he requiremients of rey ipsn loguitur are merely those
that ot be mot 1o ive rise 1o gompetied conclesion (or presump-
tion) of negligence iy the ubsence of roniravy evidence, An inference
of negligente may weli be warranfed Yvorn wl of the evideice in the
eane even thaugh the pladutif fails to estabbish all the ¢lements of res
ipss loguitur. See Prosser. Res Ipea Loguitur: A Reply to Professer
Carpenier, 10 Bo. Car. L. Rav, 450 (1087) . In appropriste cases, there-
fore, the jury mey be instracted that, even thongh it does not find
that the facts giving rise to the preswinption have been proved by a
prepandecanes of the ovidence, 1 may vevorthelens find the defendant

negligent tf it concludes from a conaderntion of all the evidence that
probablr it 18 more, WY than not that the defendant was negligent. Such an
mstenetion wonld be appropriate, fur examnple, in # case where there

was evidenee of the defendant’s negligenee apart from the evidence
going t the elamnenis of the res ipsa Ioguitne decirine,
Eramples of Gperalivn of Res Ypsa Loquitur Presumplian

The doetrine of res ipsa loquitur niay be applicabie to a enge under
four varying sets of cireninsts e ;

{1} Where the facts giving rire to the doctrine are extablished &8 a
matter of Taw (by the plondings, by stipulation, by preirial order, or
by some sther means) and ihere is no evidenee sufficient to sustain a
finding elther that the accident resulted Irom some cause
other than the defendant's negligence or that he exercised
Gue care in all possible respects whereln he might bave
been negligent.

L4
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(2} Wherc tbe facta giving rise to the dovetrine are established as a '\ dUe € e

has m"fY‘OM- “HATETY of Jaw,) wetmtiswwenin ¢vidence sufficient Lo sustain a ﬁndingﬁf
some cause for the accident other than mﬁgﬁgﬁmr
. i$

(3} Where ihe defendnut introduces evidence tending o show the
nonexigtence of the essyntial conditions of the doetrine but does not
introduce evidence to rebat the presumption.

(4) Where the defendant introduces evidence to contest both the
conditions of the doctrine and the conclusion that his negligence cansed
tho accident.

Bet forth below ix an cxplanation of the manner in which Seetion
646 funetions in cach of thase situations.

Basic focts establisked as ¢ mailer of law; no rebutial svidence, It
the hasie foets that give rise to the presumption are ostablished as a
matter of Jaw (by the pleadinge, by stipulation, hy pretrial order, ete.},
the presumption Tequises that the jury find that the defondant was
negligent vnless and nntil evidenes is intredneed sufeient to pustain
a findiug cither that the aceident resulted From some eause other than
the defendant's neghigence or that he exercised due cars in all pomsibla
raspects wherein he vaight have been negligent. When the defendant
fails to introduce auch evidence, the court must simply instroct the
Jury tbat it is required to find that the aceident was
caused by the defendent‘'s negligence. '

* For example, if & plaintiff putomobile passenger aues the driver for
injuries sustained in an accident, the defendant may determine not to
contest the fact that the pccident waa of a type that ordinarity dows
itot oecur wnless the driver was negligeni. Moreover, the defendant
may intreduce no cvidence that he exercised due eare in the driving
of the sutomobile. Instead, the defendant way rest hiu defense solely
on the ground that the plaintiff was & guest aid not a paying passen.
ger, In this casc, the sonrt should instruet the jury that it must assumo
that the defendant was negligent. Cf. Phillips v. Noble, 50 Cel.2d 163,
423 P24 385 (1958} ; Ficks 1. Wilkie, 67 Cal. App.2d 440, 184 P.2d
735 (1845).

Basic Jarls established as malter of law; evidencs introduced to rebut
presumplion. Whero the facty giving rive to the doctrine sre estab
hished ns a matter of law twt the defendant hey introduecd evidence

sufficient to sustain a finding either of his due care or of s
cause for the sccident other tban his negligence, ths preswump-
tive effact of the doctrine vanishes. Except in those rare cases
vhere the inference is dispslied as & matter of Jaw, the court
: may instruct the ury that it may infer from the establiched facts that
negligence on the part of the defendant waz 8 proximate cuuss of the
accident, The eomrt is required tn give sach an instruction when re-
quested. The instruvtion should make it elear, howvver, that the jury
[dafind that a proximate cause of the occurrence was
art of the defendant dady

fﬁUum’ be ﬁb'eg

accident wan caused by the defendant’s negligence.

Basic facts contested; no robutial emidence. The defendant soay
attack guly the elenents of the doctrine. His perpose in doiog so would
be to prevent the application of the doctrine. In 1bis situation, the court
cannot determine whether the doctrine iv applioable or not becanse the



bawie Facts thet give rise to the ductring must he determined by the
Jury. Tharelore, the conrt must give ar lwtructiun o what has beeoige
fnown ag conditional res ipsa bnpiioar,

Where the basic facts wre sentested by evidanes, Bt fers 2 ne e
buttal evidenve, the eonrt shondd ingtroc: the jury that, if 1t finds that
the basic fucts have e estathished hy a proponderanee of the evi-

dence, then 1t must also find that the accldent wap cauaed
by some negligent conduct on the part of the defendant.
Baste focts conlested; tvidence introduced te rebut presemplion,
The defendant may introduce midence that hath atiacky the basie
faets that vnderlie the doctrine of res ipan loguitnr and tends to show
that the accident waa not cavsed by his fallare 1o exercise due care,
Bocause of the evidence eontesting ke presimmed conclusion of negh-
genee, tho presumpdive offecl of the docirine vaniches, and the groatest
effect the doctrine can bave in the case is to sunporl an inference that
the accident resulted from the defendant’s negligenee,
In this situation, the conri shonid instruet the jury that, if it fipds
that the basie facts have bheen established hy a preponderance of the -
evidance, then 1t may infer From thowe facts that the aceiden) was gu‘r Ii; oourf'

7 causgd because the defendant was negligent. (TedyFury \ < hat® alag
@ shouldafind that a proximate cause of the accident was "'9‘"& wef-

11

some negiligent conduct on tre part of tie defendantgy S—

e DD it belleves after welghing all of the —
evidence that it is more probable than not that the

defendant wes negligent and that the mcceident resulted

from his aegligence,
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Che Superior Court
1t NORTH HILL STREET
QOFFICE OF LOS ANGELES, CALIFORANIA 90012 COURTHOUSE
COMMITTER ON BAJ ROOM §07-C-t
COMMITTEE ON CALIIC 233414
JUDGE PHILIP H. RICHARDS (RETIRED) EXT. 6172}

CONSULTANT

November 3, 1969

Mr. John H. DeMoully

Executive 3ecretary

Californlia Law Revision Commission
School of Law

Stanford Univerasity

Stanford, Californla G430%5

Dear Mr. DeMoully:

I agree that the changes made In the draft of the
proposed res lpsa loquitur in sectlon accompanyling
your letter of October 30, 1969, are improvements.
However, I do have a couple of comments which should
(: have been made earlier. :

I am disturbed by the phrase "in substance" at the
end of {¢). Obviously 1t 1s not intended that the
language of (1) and (2) should be quoted in an in-
struction. In fact, if the conditlonal facts are
established as a matter of law, then under your com-
ment, example (2) "fhe court may instruct the jury
that 1t may infer from the established facts etc.”
no reference to finding the basic lacts 13 necessary.
In other words, the conditional instructlon, such as
BAJI No. 4.00 is unnecessary when the conditional
facts are established as a matfer of law. Would it
do to strike out "in substance" completely and sub-
stitute therefor "to the effect?

My subsequent suggestion relates to the clause "after
welghing the circumstantial evldence of negligence",
You and I know that the evlidence that gives rise to
the res ipsa instruction is circumstantial evldence,
and I assume 1t is that evidence which the clause
refers to, but the Jury is not so advised. Wwould 1t




Mr. John H. Deﬂcuily
November 3, 1969
Page Two.

not do to say "after weighing all the evidence in
the case"? This would include the evidence glving
rise to the presumption, as well as to the evidence
direct and circumstantizl.

Again let me express our appreciation for having the
opportunity of diescussing this matter with you.

Sincerely,

Philip H.”Richards

PHR: Jp




