# 36.95 10/20/69

Memorandum 69-138

Subject: Study 36.95 - Condemnation (Jury Trial)

At the October 1969 meeting, the Commission considered the request of
the Constitutiocnal Revision Commission for comments on revisions of Article I,
Section 14, of the California Constitution. The Commission published a
tentative recommendetion containing & suggested revision of this section in
September 1967. Attached as Exhibit I is the 1967 revision.

At the October 1969 meeting, the Commission discussed its 1967 revision
and determined that it is satisfactory except for the second sentence. The
Commission determined that the second sentence should be revised tc read:
"The owner is entitled to have just compensation determined by a jury." The
Commission also determined that whether the sentence should be retained in
this form should be considered at the December 1969 meeting.

The question to be considered st the December meeting is whether the
property owner should be guaranteed the right to a jury trial on the issue of
Just compensation.

It can be argued that the right to & jury trial on the issue of just
compensation is a basic right that should be guaranteed the property owner in
an eminent domain or inverse condemnation case and that such right is
essential if the property owner is to be protected against governuental
action. In response, it can be argued that the due process clause in the
federal constitution guarantees the property owner only that the process for
determining compensation will be a fair one. Moreover, if the provision on
Jury trial is omitted, it will be possible for the legisleture to develop
better--nonjudicial--methods for determining just compensation. In this
connection, the following guetation from the dissenting opinion in
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State v. Wherity, 275 Adv. Cal. App. 279, 290 (July 1969) is of interest:

In this era of the law explosion no phase of judicial

administration is more ripe for reform than eminent domsin

valuation. Trial judges, lawyers and appraisers are willy-

nilly players in & supercharged psychodrama designed to

lure twelve msytified citizens into a technical decision

transcending their common denominator of capacity and

experience, The victor's profit is often less than the

public's cost of maintaining the court during the days and

weeks of trial.
One cannot clalm thet the present system is satisfactory to the property
owner when we are advised by lawyers who specialize in these cases that they
cannot handie a case unless It is likely that the property owner will recelve
$3,000-$5,000 more than the highest offer of the condemnor. An administra-
tive system or scme other alternstive to the present jury system might
provide a better system for determination of just compensation. It should
be noted, however, that any nonjury system might be made available at the
option of the property owner if he is willing to waive his right to a Jury
trial.

What is the view of the Commission on this matter? Does the Commission
wish to advise the Constitutionsl Revision Commission concerning whether the
Constitution should include & provision that the property owner have a right

to a jury trial on the issue of compensation?

Respectfully subtmitted,

John H. DeMoully
Executive Secretary
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The . Commission’s recommendations would be effaetuated by ‘the ~ -

Bemo 69-138 EXHIBIT I

RECOMMENDED consmunonm AMENDMENT

- adoption ai the feiluwmg {.unuututmml Amsndmunt

X

- manner in-and Hhe Hme gt w

- Amendment of Section’ 14 Arﬂc!a I

Seo. 14, Private property: shall not be taken or- damnged
for public use without just compensation having first been
made .to, or paid into eourt for, the owner. Subject to the

- provisions af Sertmﬂ 23w of Artiole XII, just compensation
. shall-be gssessed in n conr? of record as in piher. oivil ceses

and, unless: a juri ig twnived, shall de defermined by o jury.
The Legisiature may, prmudﬁ for the taking of ‘possersion of

' property and the devoting of wicch property lo public use fol.
lowing commencement of an eminent domais progteding-and
" may preseribé the porsons who rhay lake such pogitssion, the o
- public uses for which such gr}ssrxmn rigy be fakew, ond tho ..
' ol such possussion may be foken.

Legislation unmnmmg passcsamn fo- be token shall require
that (1) before possession i3 luken, the probable aniount. of
compensation o be muds for the taking of ihe pmperty be
panf into comrt fur the awncr, (3) tho ameount to bé paid into

~ eouft be subjoet tn delerminalion by the court on motion of

any interestod portiy, ond (3) the tolad gmownt peid inta

eotirt be aviilable. imniediotely t6' the persoms thod the cowrt

- determines 10 be catitied thereto and be withdroiablo by sweh. = -

- persons in gacordance with suck procedure us the legislaison .
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o Heeumie & CORTRON FREPICN;
- Comment. The offect of this revision of Set*twn 14 is us :E'o!}nwa

First sentence,  No vhange is awmde in vxlstmp; vonstitutional law re.

speeting © pubilic oge,™™ ”Juut compensation,” *'inverse condemnution,’’ -

or the generdl requircment that property nut be taken or damaged
witil compensation is made to or paid-into court fur the owner, See, £.9.,

* Peoplé v, Chevalier, 52 Cul.2d 200, 4400 P24 598 (195%), and City & . .

County of Sen Francives v. Ross, 44 ('al.2d 52, 279 P.2d 528 (1955)
{public use) i Metropoliten Water Dist. ». Adams, 16 Cal.dd 676, 107
P 24 818 (1940, nird Racramenie 8o, R.R. v, Heslbron, 166 Cal. 408, 103
~ Pac. 979 (1909) (just compensation) ; Basncr v, County of Ventura, 45
Cad.2d. 278, 280 P20 1 (1856, and Bege ». Nfafe, 1% Ual2d 713, 123
P.2d 505 (1942) (inverse condemnation proveedings); Hedbron v. Su-
perior Conrt, 151 Cal. 271, %0 Pue. 708 {1907), and. Mr(‘uu!m; v, Weller,
12 Cul, 500 (1859 ( prppavmpnt or payment into eourt).

8econd senfence. - This sentence states the cstabiished Jur]u.nﬂ ron-
‘struction of deleted Janguage that reguired that *'¢ompengation xhall be
‘naeertained by a jury, miless o jury be waived, as in other vivil cases
in a .court of record, us shall be preseribed by law.” See City. of .Los
Angeles v. Zeller; 176 (i), 104, 167 Pae, 849 (1917). With respect to the -
*-requireniimt ’rhnt the puwer of eminent domain be exercised through
judieind proceedings, sce Wilenr r: Engebrotyen, 160 Cal, 288, 116 Pac.
- 150 (1911 ; and Weber v Bonrd of Sipervisors, 59 Cal. 265 {1881}
Regarding the assurance of frial by jury in eondemnation and inverse

condemnation proéecdings, see Valicju & Neo. B.R. v, Reed Orchard Co., -

169 Cal. 545, 147 Pae. 238 (1018}, and Highland Realty Ca. v. City of
SawRafacI 4h Cnl.2d 669, 208 1* 2{‘[ 1% {1956, The words ‘*Subjeet to
the provisions of Sccetim 2 of Artiele XIT"".awe included to prevent
. any implieation that Section 23a is superscded by the readoption of

this meetion. Hoction 28u empowers the L(’g]bl«lﬂn‘f‘ to puthorize the
Publie Utilitios Commission to determine 1he componsation to bé made
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in takings of puh}w atility property. -Sevhon 23a iy limited in af)}illaa-
tion 16 property that is aiready devoted to & public use. See S.H, Chase

Lumber Co, v. Railroad Comm'n, 212 Cal. 691, 300 Pae, 12 (19313, The

pmmduro for deteronining just compensation adopted pursvant to Sec-
tion 23a (ace Puklie {tilities Code Sections 1401-1421) iz not exclusive
and is an-alternative to proceedings under Title 7 {commencing with
Sectivn 1287) of Part 8 of the Code of Civil Procedure. Further, in
oases in which compensation is determined by the Pablie Pilities: Gom-
mission, the procedures of the Code of Civil Procedure other than thone -

for assessing vompeusation ave nvailable to the parties. Hee Cifisens

Util. Co. v. Buperier Courd, 59 Cal.2d 805, 31 Cal. Ryptr. 816, 382 P.2d
358 £1963). No change is made in these. rnlm ‘ :

Third sentence. This sentence réplaces the former authonzatwn for
the tukmg of immediate possession ’’ by veitain entities i right of way
and 'reservoir vnses, and .removes any doubt whether the Eegislature
may, by statute, provide for possession prior to judgment. See Siein-
hart . Supcnar Conrt, 137 Cal, 675, 70 Pue. 629 [1902). Compare
Spring Valley Water Works Drmkhmm, 95 -Cal, 220, 30 Pae. 218
(1892) ; Heilbran v. Superiir Conrt, 151 Cal. 271, 90 Pac. 706 (1907)..
See nlso Taylor, Pesscssion Prior to PinalJ udgmmt in Califormia Con-
demnation Procedirc, 7T Sanra Crara Lawyer 37, 5674 (1966). The

 sentence also permits the Legislature tn elassify ennds-mnﬁrs and pnbhe :

purposes in this connection. .
Fowrth sentence.  Thig sintence (-inriﬂes the npphcntmn of the first

- sentertee of this section to the tuking of pnsseﬂsmn in eminent domain

proceedings. Tt requires that, before possession of the property ‘is taken,
the probable amount of eompensntion that eventoally will be awa:ﬂied
in the proceeding be paid into vourt for the- awner. It alvo adds 8 re-

. yuirement; not heretdfore imposed by this 1-1-t-t,t|<mf thet the funds peid

into court be availsble to the property owner prior to'termination of

. the :procecding. This sentenee thus aceords with decisions of the- Cali-

fornia Supreme Court Thiglding that, before property is taken, compensa-
tion inust be paid into conrt for the cwner, Bee Stesnhart v Supeﬂor

© Court, 137 Cal, 575, 70 Pac. 620 (1902). The sentence will permit the

imgaﬂlaturv to apecify whether the amonat puid into eourt is determiried

lmtmil} by the plaintiff, by the court, vy in some ather manner, but re- . -

qmrm that such ampunt: be subject to Jetermination-by the eourt on

- mntion of an intorested party. The sentence will also permit the Legisla-
©ture to speeify’ the eircumstances apder which the property owner jonst

give seeurity to protect the plaintif in-enses where the amount with-
drawn may be in exeess of the vnmpi-:matmn wentnally uwnrded in the

_‘_prmvﬂimg

Language dcletrd ta dt-h'tmg tiw weeond purtmn of ihe ﬁrst lgn-. _

~tence of this-section, this revision eliminntes languuge that prohibited

“appropriation’’ of pm]mrty in eevtain gases, F*until full compensation

- therefor be first made in money of aseertagined and paid into court for

the owner,”” This langaage was hield to add nothing o the mesning of
the first portion of the sentence, See Steinhard o, Superior Court, 137
Cal. 575, 70 Pac. $37 (1902}, A more explieit reqmrement in lmpomd.
hv tlie fuurth St-'meﬂu' of thn keetion as rp\rm*d
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The revision alm ‘deloten Imlguagv which requ:rvd that, in certain
cases, compensatipn be made *irrespeetivo of any benéfits fmm wuy im-,

- provement p'fz)p(med * This limitation as to the offsetting of ‘benefits
applied onrly 1o private dorporations taking nghts of way or Innds for -
reservoir purposes aml probably was inoperative under the equal pro- -

teetion cluuse of the Fourtesnth Amendment to the Constitution of the
United States. See Beveridge . Lewis, 137 Cal. 619, 70 Pac. 1083
{1902). In deleting the lanpusnge, this revision f:ianﬁeﬂ and unfetters

the power of the Ligislature to deal with . the offsetting of benefits in
eminent domain. proveedings. The subject m now gnv:,rned by Section”

1248 of the Code of Civil Procedure.”

The proviso to the first senteues of ﬂua mtmn. and the next. fol-
lowing sentence, which dealt with **immediate posséssion’” in right of
way apd reservoir cases ard mpermded bv the thxrd #nd fourth aen:
tences of the revised section. ,

This revision deletes the Tast sentenw of the ‘ection which declared
that the tsking of property for a railread “*run by stearn or eleetric

_power'' for laggmg or Iumhmng purposey should be deemed a tuking -

for a *'public use.”” The provision was added by amendment in 1911
and ‘was never construed or applied by the uppelIatP courts. 1ty np.
purent purpose was te preelude a holding that takings for- such pur-
pom miy not' be authorized becuuse they do not effectuate a *‘publie

2" (For 4 vollection and discussion of the judicinl devisions on ‘thia
gﬂll?!'lli question, see Annot., 86 A.J.R.-552 (1933).) Takings for such
purposes are authorizged by ﬂxmhng législation, Ree Ctvn, Copk § lﬂﬂl
Cope Civ. Proc. § 1238(113, Puas. U, Copz § 7526(g). The provision
would appear to have been rendered sbuolete by the. mplm-emant of -
steam and eleetric locomotives by diesél-powered ones: Moreover, in ap.
plying the “publie use ” hmmmﬂn the Californis courts have cobsist
ently refused to be bnuud by gonrra! dechiration und have held that

the question must be reselvedd by reference to the faets of the particular |
- ease, For a thorough snalysis of the Californis decisions on & t'!naaly

annlogous problem, wee Comment, Ewinent Donigin Powers Exercisable
Over Qalifordiia Prr?p.-'rtu bv Ofi and as ('nrpﬂrai!am, 7 II C.l.A L

Rev. 327 (1960);

The Jast sonton&m of the. section alm dmlared thiit any person mkmg

'-propert} for such purposes *‘shill thereupon and thereby betome a

* eommon earrier.”’. This declization duplicates the pesnit. reached indes
pendently of any constitutional basis in Producers Transp. Co. v Roil- .~

. road Comm'», 176 '(nl. 499, 169 Pae, 59 (1917}, That decision held

that the exetcise by n eirrier. of the statutary power-of eminent domain

- was conclusive evidence of n dediention of if8 vondemmued right of way -

to public use. {Bee ailso Car, Const, Art. 128§ 17, 23; Civn, Cone

§ 2168; Pop. Uriw, Cobe §§-211, 218, 236, The Juﬂu_ml dmisions on t'hm

probiem are eotlected and: ;mulm-d in Amnot,, $7 &LR. 5BR {1930).)
Deletion of the Jast sentence, therefore, maken no significant chunge

_in existing law respecting either the dm-trme of pubhe use or the' amtus

and obhgatmns of aommon rmmrs. o



