# 65.40 1¢6/29/69
Memorandum 69-133

Subject: Study 65.40 ~ Inverse Condemnation (Aircraft Noise Damage)

The discussion of aircraft noise damage at the October 1569 meeting was
of a general nature and wide ranging. The views expressed by the various
legal experts who attended the meeting indicate that there is considerable-
uncertainty in this field of law and that the various trial courts are incon-
sistent on even such basic matters as the test to be applied to determine
whether the plaintiff has established a case--a "taking” of property--that
permits him to obtain a Jury determination of damages. At the same time,
various suggestions were made that offer suffieient promise to merit further

consideration.

See Exhibit I, blue, attached, for an interesting article cop--
cerning thé expected future develcopments in dealing with the sircrafi noise
problem. Commissioner Miller sent us this article.

Pursuant to the dlrection of the Commission at the October meeting, this
memcrandum attempts to outline the basic issues, policy considerations, and
other factors bearing on inverse condemnation liability for aireraft noise
demage. At the December 1969 meeting, we hope that the Commission can make

tentative decisiocns on the various policy questions listed below.

BACKGROUND RESEARCH STUDY

Attached is a printed copy of the Commission's background research study.

Van Alstyne, Just Compensation of Intangible Detriment: Criteria for legis-

lature Modifications in Californis, 16 U,.C.L.A. L. Rev. 491 (1969). The

portions pertinent to aircreft noise damage are pages 491-1492, 523-544. You
should reread this portion of the study prior to the meeting if you can find

the time. Significant actions were taken by the 1969 Legislature. See Exhibit
. 1.



17 (each violation of standards based on noise level acceptable to reasonable
person residing near airport punishable by $1,000 fine); Exhibit V.(long-

range management of noise environment ).

SCOPE OF STUDY

Inverse condemnation 1isbility, of course, is concerned only with damage
to property as distinguished from bodily injury. It is assumed that our
effort will be limited to inverse condemnation liability and that lisbility,
if any, for personal injury will be based on the statutes governing tort
ligbility. We are conecerned in this study only with landing and takeoff

(plus aircraft noise in preparing for takeoff)--not with sonic booms.

FROPER DEFENDART

In Griggs v. Allegheny County, 369 U.S. 84 (1962), the United States

Supreme Court determined that the airport operator--the defendant county,
which had planned and built the airport with federal approval and financial
assistance--was the responsible entity that had "teken" an aviational ease-
ment in the constitutional sense. Noting that appropriate approach and
glide paths are indispensable to airport operstion, the court conciuded that
the county was responsible for acgquisition of the necessary easements as well
as the necessary land on which the runways were built. To develop the air-
port, the county had to sequire some private property. "Our coneclusion,”
sald the court, "is that by constitutional standards it did not acquire
enough."”

Although the law is unclear, a private airport cperator probably does
not have the right of eminent domain. If he dces not have this right, there
would be no inverse condemnation liability and there is nothing to distinguish
the private airport from any other private business with regard to enjoining

operations which create a nuisance. Thus, the California Supreme Court has
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sustained a lower-court injunction against objectionable over-flights in
connection with a privately operated airfield and rejected the contention that
only damages for "inverse condemnation" should have been awarded. Anderson

v. Souza, 3B Cal.2d 825, 243 P.2a Lo7 (1952).

It appears that the operator of the sairport--rather than the alr
carriers--should be liable in inverse condemmnation in any case where the
operation causing the damages casnnot be enjoined. As a practical matter,
requiring the injured property cwner to bring his action against the various
air carriers causing the injury would create difficult problems as to the
extent of each carrier's liasbility and might leave the plaintiff without any
effective remedy. There 1s no reescn to change the existing law es to the g
proper defendant. As Professor Van Alstyne points out in the attached study:

The alirport cperator, having primary responsibility for airport

plamning and development, is strategically situated to deal with

"externalized" costs of airport operation consisting of noise

burdens imposed on surrounding land users. These costs usually

can be minimized and distributed by the airport management in

the manner least harmful to the general social welfare, either

by improving airport cperational characteristics, eliminating

external perception of ailrport-generated noise, or compensating

for the external losses and distributing the costs of so doing

in an equitable fashion among those airport users who are so
benefited. [Footnotes omitted. ]

Accordingly, the staff recommends that the operator of the airport--

whether a public or private entity--be liable in inverse condemnation in any

case where the operation eausing the damsges cannot be enjoined.

At the October meeting, it was suggested that alrport operators be given
a right of indemnity against the aircraft operators. The suggestion seems
sound in prineiple, but it is easy to imagine great practical difficulties in
enforcing the right. Even identifying the sirlines could be difficult, but
more difficult would be relating each airlines ﬁoise contribution to the

effect on property value. Perhaps to achleve rough justice, it would be
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necessary to prorate recovery on the basis of number of flights or some
similar rule of thumb. On what basis is the proration to be made--past
flights or future flights or some combination of these? The guestion arises
whether the statute can or should provide in some way for this problem. Going
beyond ihe question of indemnification, shouid the property owner be permitted
{or required) to sue the aircraft operator directly?

The staff recommends against including a contribution provision in the

statute and egainst providing the property owner s right to sue the air

carrier directly.

FUNCTION OF JUDGE AND JURY

In inverse condemnation cases, the function of the jury has been limited
to the determination of the amount of "just compensation.” The judge .is the
one, for example, who determines whether a zoning regulation has so limited
the use of the property as to amount to & "taking" for which compensat ion
must be paid. The judge determines whether the property has been sufficiently
deprived of access to amount to a "taking." And the judge determines whether
there is such a substantial interference with the rights of the property
owner as to require compensation in an aircraft noise case.

Consideration should be given to whether there is any need for the
court to determine that there has been a "taking" or "damaging" in an air-
craft nolse case. BSuch caseg could be decided merely by directing the jury
to determine the loss of value caused by the airceraft noise and awarding the
Property owner the amount so determined. If there sctusally is no loss of
value, the jury presumably would so find. If there 1s actually some loass of
value, no injustice would result in awarding the property owner the asmount
of such actual loss. On the other hand, if such a procedure were adopted,

there is little doubt that the number of actions for aircraft noise damage
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would substantially increase because many persons who would not now have a
cause of action under the "substantial interference" test would be entitled
to recover damsges. Moreover, public entities operating airports would be
required to go to trial in every case; there would be no preliminary screen-
ing by the judge to eliminate those cases where there is no "substantial

interference.”

It is possible that considerable public money would be

expended in litigating cases where the amount of damage is relatively slight.
On balance, it appears that it would be best not to depart from the traditional
inverse condemnation allocation of functions between judge and jury. It is
better to expend public moneys in compensating persons who have a significant
loss than to expend it in litigeting cases where a significant recovery is
unlikely. 1In other words, it is better to use public moneys to pay persons

we know are actually injured (as, for example, to pay reasonable moving
expenses in condemnation cases) than it is to expend those moneys in litigat-

ing cases where the loss has not been shown to be significant.

Accordingly, the staff reccmmends that the judge--rather than the jury--

determine whether there has been a "tsking" or !damaging" in airecraft noise

cases.

RESTRICTING RECOVERY TO DAMAGE CAUSED BY OVERFLIGHTS

The research consultant demonstrates that drawing an arbitrary line
between compensability and noncompensability based on dverflights and
proximity and lateral flights defies logical or practical justification.

See Study at pages 526-535. The Commission has determined that compensation
will be required in appropriate cases whether the damage is caused by over-

flights or by proximity cr lateral flights.
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STANDARD FOR DISTINGUISHING CASES WARRANTING COMPENSATION

FURFOSE SERVED BY ENACTING STATUTOQRY STANDARD. Assuming that the
more liberal "substantial interference" test (holding eircraft noise damage
compensable whether or not accompanied by overflights) is adopted, it would
be useful, if possible, to develop statutory standards for .sifting cases
warranting compensation from the larger mass of claims. Such statutory
standards would supply specificity to the judicially developed rule limiting
inverse compensation in analogous situations to "substantial” interference
with property rights. If specific standards can be formulated for statement
in statutory form, such standards will assist public officials, lawyers,
Judges, proyperty owners, and others to identify the line between compensa-
bility and noncompensability axd will encourage public entities to acquire
the necessary noise easements by purchase or direct condemnation in
appropriate cases.

Dur consultant suggests that the ideal would be "2 set of rules which
would provide some assurance that truly deserviﬁg noise damage claims--
those of sufflcient magnitude and intensity--vwhich are accompanled by
demonstrably adverse collateral consequences will be compensated, while

claims that are tenuous, de minimis, or unfounded will be rejected.)

STANDARD NOW USED IN CALIFCRNIA CCURTS. At the September meeting,
it was reported that the City of los Angeles In recent airport cases has
been able to convince the trial court that inverse condemnation is permitted
{that is, there has been a constitutional "damaging") only where there has

been substantial damage and apparently "substantial" was equated to damage
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{loss of value) in excess of 10 percent of the before value of the property.
The issue in these cases was determined by the judge on the basis of

evidence of loss of value. If the judge determines that there is not "sub-

stantial damage," the plaintiff has no opportunity to obtain a jury
decision on the amount of his damages--he gets nothing. Presumably, if
the court determines that there is a "substantial" taking, the parties then
try the issue of "just compensation" before the jury and the determination
cf the amount of just compensation is made by the jury. In effect, the
parties try the issue of compensation twlce--once before the Judge when he is
determining whether there is a "taking" or "damaging" in the constitutional
sense and, if the judge finds there is a "taking” or "damaging," again
before the jury when the jury determines "just compensation."

Mr. Rogers, Ban Francisco attorney, reported that a guite different
approach is used in Northern California. He stated that, in cases involving
the (akland airport, the court permitted the property owners to go to the

Jury on the issue of "just compensation" simply on a showing of the guantum

of noise imposed without regard to valuation evidence. This is analogous

to the court determination of substantial interference with an owner's
easement of access in the loss of access cases. The apparent advantage

to the property owner of the Oskland approach is that prelimipary determina-
tions are made on the basis of "noise" evidence alone. Although the property
owner loses if the noise levels are too low to find "substantlial interference,"
he recovers whatever damages he has suffered if he does get to go the the

Jury on the issue of "just compensation.” Under the Cakland procedure, there
is no need to present valuation evidence twice--once before the judge and

once before the jury. Yet, under the Oakland procedure, a case could be
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sent to the jury where there is no loss in value at all; the nolse level
is very high but the benefits from proximity to the airport more than
offset any loss of value because of the noise. Hence, under the Qakland
procedure, cases c&n be tried to the jury where the damages are minimsl

or nonexistent.

STATUTCRY STANDARDS SUGGESTED BY RESEARCH CONSULTANT. The research
consultant suggests standards that are designed to permit the property
cwner to go to the jury only'in a case where (1) the noise levél is high
and (2) the decrease in property value is significant. In effect, his
standard would require a showing equivalent to both the Oakland and the
Ios Angeles procedures combined. There is merit to his approach. We want
to minimize the pumber of actions and yet allow recovery in truly deserving
noise damage cases. Some of his suggestions are set out below. {See also
Study pages 536-543.)

1. A general standard should be provided that rejects the view that
mere diminution in value alone constitutes an adequate measure of noise
damage but such standard should not limit recovery to "overflight" cases.

The consultant suggests the following: Plaintiff must establish, by clear

and convincing evidence, that the aircraft operations of which complaint

is made were of such frequency and caused nolse, dust, vibrations, fumes,

and other forms of anncyance with such intensity that they interfered

materially with use of plaintiff's property in such a physically disagreeabie

mamer as to deprive plaintilff of the full use and enjoyment of the property

and thereby caused a signiflcant diminution of the market value of the

property for its highest and best use.
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2. Under the consultant's scheme, the plaintiff would have to
establish a "significant diminution” in the market value of the property
for its highest and best use in every case, A percentage figure could be
provided, such.as 10 percent, but this is not recommended by the staff.
Assuming that the plaintiff can show a "significant reduction" in property
value, the following rebuttable presumption might be stated in the statute
to aid in establishing causation by aircraft operations:

4 diminution of property walue claimed to have been caused by alrcraft
operations shall be presumed to have been caused thereby if the plain-
tiff establishes that during the six month period immediately preced-
ing the commencement of the acticn, or such other period of time as
may be fixed by the court in light of the circumstances of the case,
{a) the number of actual separate incidents of actionable aircraft
operations averaged more than twenty per day; (b) the peak noise
pressure level during such incidents averaged more than 90 perceived
noise decibels on each of 75% of saild days, and dufing not less than
one-third of all such incldents exceeded 100 perceived noise decibels
for a period of ten seconds or more; and {c) the mean distance between
the flight paths flown by the offending aircraft, at their nearest
point to plaintiff's property, and the location of maximum noise per-
ception on plaintiff's property, averaged less than 2,000 feet &uri
not less than one-third of all such inecidents. [Footnotes omitted.

This presumption should be a presumption affecting the burden of
proof. This would mean that the public entity could prove that the decrease
in value was caused by other than aircraft noise and the property owner who
could not meet the standard above could still show that noise that 4id not
meet the statutory standard had caused the decrease in value.

Certain problems are involved in developing the standards to be used
in any such presumption. Not the least of these is the guestion of how much
noisiness in "noisy." We think the discussion at the October meeting
indicated that the technigues for measuring noise - .e sufficiently advanced

that reasonably accurate and objective determinations can be made regarding



the amount of noise present at a given time and place. The far more
difficult determination is the subjective ome of how much (intensity,
fregquency, duration) noise should be tolerated. Should the levels be
different depending on the actual use being made of the property, or

the possible uses permitted under applicable zoning? {Simply as an

aside, the Commission could cheoose to restrict the entire application of
the statute to residential property on the unproved assumption that this
would cover the most seriocus problems and provide background for later
expansion.) The variables are practically countless. Nolse at night or
on Saturday or Sunday in an industrial area would probably have little
effect on value; the same nolse pattern might affect residential areas
significantly. Should there be multiple standards; e.g., one imposition
per day of noise exceeding 120 PNAB may be equivalent in effect to three
impositions exceeding 110 PNAB? What allowance must be made for seasomal
variations or changes in operationsg due to weather conditions? Should the
applicable test periods be prior to the time of filing the suit or related
to the time of trial? FProfessor Van Alstyne suggested fixing these periods
with reference to trial. This permits both plaintiff and defendant a
better opportunity to measure the noise and is analogous to determining
valuation with reference to conditions at time of trial in the usual con-
demnation case. However, the staff believes that one period at least
should be fixed prior to filing suit. Plaintiff should be able to know
with some degree of certainty whether he 1s going to prevail at least with
respect to past demage. Subsequent changes should not affect liability
for past damage.
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Congideration should be given to a series of standards simnilar to

that proposed'by the consultant that would vary depending upon the zoning

of the property. For example, if the property ls zoned residential, it

would be expected that a lower noise level would cause a decrease in the
property value than the level that would cause a decrease in the value
of property zoned for industrisl purposes. If the standards varied accord-
ing to the zoning of the property, the .public entity would be encouraged
to rezone the property to make its use compatible with airport noisze.
Perhaps, the standard should be what the highest and Jbest use of the
property is, taking into account the uses to which the property may be
devoted under the exlsting zoning., This would cover the case where the
property cannot be economically used for commercial purposes {even though
the existing zoning would permit its use for commercial purposes) because
the residence on the property is worth too much to permit economical use
of the property for commercial purposes at the time of trial.

3. The consultant does not suggest any standard that would establish

a conclusive presumption that any decrease in value was not caused by air-

craft noise. Consideration might be given, however, to prescribing such a

standard in the statute. The standard would be developed using the type

of factors set out in suggestion 2 above. The difficulty with the conclu-
silve presumption is that it cuts off recovery even where substantial

damage has been caused by alrcralt néise. If this fact were established, the

courts probably would find the presumption unconstitutiomal.
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k. At the October meeting, it was suggested that consideration be

given to creating presumptions based on distance from runways. This sug-

gestion offers the advantages of greater certainty and far less expensive
determination than the more complex suggestion 2 above. However, it does

not allow for existing difference in operations {number of fiights), much
less for future technical changes in the field (_e;_g_._ , noisier or more quiet -
airplanes). Perhaps further technical advice will demonstrate the use-
fulness of the distance-from-runways approach. However, the staff believes
that if liability is to be based on noise-caused damage, that the presum~
tions--if any are to be used--should be based on noise rather than on

distance.

CONDITIONAL CRDER THAT THERE IS NOT A "TAKING" CR "DAMAGING" CONTIRGHST
UPON REZONING COF FROFERTY FOR USES COMPATIBLE WITH AIRCRAFT NOISE. Professor
Van Alstyne suggests thet it might be appropriate "to authorize the court,
before assessing compensation for a constitutional 'damaging,' to glve the
public entity a reasopable pericd of time in which to consider and enact,
if it elected to do s0, a change in zoning of the subject land, deferring
the questicon of loss of value until after the rezoning had been stablilized.
A change of zoning classification--under this . . . proposal--might well
confer benefits, measurable as an increment to market value, that would
completely offset any detriment caused by the aircraft noise.”

The staff believes that there 1s merit to thls suggestion. Perhaps
the valuation of the property in the "after" condition (as affected by the
noise) should be reguired to be determined solely upon the basis of the

uses permitted by zoning existing at time of trial (ignoring any possibility of
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rezoning). If this were the rule, the public entity could a2ccomplish
& rezoning prior to trial or, if this is not possible, eould obtain a
conditional order that the noise does not constitute a2 "taking" or
"damaging,” such an order being conditional upon the rezoning of the
property for a particular use or uses within a specified time. The pro-
cedure whereby such a conditional order could be cbtained should be con-
sldered so that the property owner would not be required to present a
valuation case to the Jjury and win only to find that the fruits of his
victory are lost because the public entity then decides to rezone. 1In
other words, the decision to rezone should be made before the property
owner is required to expend any substantial amount for apprailsal

information.



RELATIONSHIP OF INVERSE AND DIRECT CONDEMNATICN

The problem of inverse condemnation liability for aircraft noise damage
might be considered without regard to the rules applicable in direect condemna-
tion actions to acquire aircraft noise easements. Thus, the method of
computing damages in the inverse condemmation action might be based cn tort
principles rather than on eminent dcmein principles and the persons entitled
to compensstion in the inverse action might not be the same persons who are
entitled to compensation in the ewminent domain action. However, if the rules
adopted for inverse and direct condemnation are made different, there would
be significant discrepancies in the nature of the interest acquired, the
amount of compensation to be pald, or the persons entitied to compensation,
and significant problems would be created. For example, suppose the public
entity brings a direct condemnation action to acquire an aircraft noise ease-
ment in parcel A, which is under the flight path. The owner of parcel B--
which is adjacent to parcel A and is subject to the same noise level and same
loss of value but is not under the flight path--brings an action in inverse
condemnation. Should the amount of damages be computed differently in the
two cases? Should different persons {tenants, licensees, former owners, and
the like) be entitled to recover compensation in the inverse action than are
entitled to compensation in eminent domain action? Should interest be computed
on the award in the same manner without regard to whether it is an eminent
domain action or an inverse action?

It is the general view of the staff that the portion of the statute that
deals with the determination of the interest acquired and computation of the
amount of compensation paysble and determination of the persons entitled to
share in the award should apply both to eminent domain and inverse condemnation
actions. The same interest is being acquired in both cases. The rights of

the persons who have interests in the property should not vary merely because
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in one case the public entity decides to bring an eminent domain action and,
in the other, does not. The public entity might, however, be encouraged to
bring an eminent domain action by providing, for example, a more favorable

rule on interest in the eminent domain action. For example, interest in an
eminent domain action might accrue on the award from the time of the taking

(i.e., imposition of noise) or the filing of the complaint, whichever is the

later. 1In the inverse sction, it could accrue from the time of the taking

{which could not be more than five years or the public entity would have
acquired an easement by prescription). (These are examples, not recommenda-
tions.)

Accordingly, the staff recommends that the portion of the statute relating

to the interest acquired, persons entitled to share in the award, and the

computation of the amount of just compensation apply to both eminent domzin

actions and inverse condemnation actiong with only such differences ag are

required to reflect the fact that the property cwner has commenced the inverse

condemnation action and to give recognition to the policy of encourasging

public entities to purchase or acquire necessary easements by eminent dcomain.

Ineidentally, this may be a sound recommendasticn to apply to inverse condemna-
tion actions generally. In other words, the provisions of a comprehensive
eminent domsin statute relating to the interest acquired, persons entitled to
share in the award, and computation of the amount of just compensation
probably should generally be the same in emipnent domain and inverse condemna=-
tion actions. The staff recommendation, however, 1s merely that the apprecach
to the sircraft nolse problem be on the basis that we are attempting to draft
a compensatiocn statute that will apply to both eminent dcomain and inverse
condemnetion actiong. We can test this spproach in the aircraft nolse field
and, if it is found to be worthwhile in that field, consider using the same

approach in such other areas as water damsge.
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SPECIAL COMPEMSATION STATUTES APPLICABLE TN AIRPCRT ACQUISITION CASES

Several significant compensation statutes were enacted by the 1969 Legis-
lature.

CALTFORNIA LEGISLATURE AIRPORTS, AIBWAYS AND AIRPCRT TERMINALS DEVELOP-
MENT AND RELOCATICON ACT OF 1969. Chapter 1228 of the Statutes of 1969
(Exhibit IIT attached)} provides a comprehensive and far-reaching method of
dealing with relocation problems when.property is acquired for alrport pur-
poses. It is not clear whether payments under the statute are mandatory
(Section 21690.8 provides that "payment of moving expenses shall be made to
eligible persons in accordance with the provisions of this act and such rules
and regulations as shall be adopted by the public emtity." No comparable
provision is included in other moving expense statutes.) or discretionary
(Other sections provide that the public entity "may" compensate & displaced
person, and the like.). Section 21690.15 gives the displaced person a right
to have a determination as to eligibility or the smount of a payment "reviewed
by the public entity" and such "review shall include the right to the
appointment of an independent appraiser approved by the owner to review the
amount of the award under Section 21690.13."

The statute provides for actual and reasonable moving expenses (no dollar
limits). It provides for payments according to a schedule in lieu of actual
moving expenses. It provides a fixed relocation payment for s move or disloca-
tion of a farm or business operation. 8Significant is a provision permitting
(or requiring?) payment of an amount "which, when added to the acquisition
payment, equals the average price regquired for s comparable dwelling deter- .
mined, in accordance with standards established by the public entity, to be
a decent, safe, and sanitary dwelling adeguate to accommodate the displaced
owner." Another provision provides for a payment to & tenant of an amcunt
not to exceed $1,500 to permit the displaced tenant to rent suitable replace~

ment housing.
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LOS ANGELES INTERNATIOHAL AIRPORT. Chapter 942 of the Statutes of 1969,
relating to the Los Angeles International Airport, adds Public Utilities Code
Section 21690.20, which provides in part:

Expansion and development has and is expected to reguire the

acquisition of many homes in the vicinity of the airport and

has rendered other homes in areas subjected to alreraft noise

nearly uninhabitable. Property owners in the viecinity of the

airport are either unable to sell their homes or able to sell

only at depressed market prices. Under present laws, the

Department of Airports of the City of Los Angeles is required

only to pay homeowners "fair market value" for their property.

With increasing property costs and current high interest

rates, it is impossible for a homeowner to purchase a compa-

rable dwelling in s comparable residential area for

amounts now being paid as "fair market value."

Seetion 21690.20 further provides that Chapter 942 is designed "to enable the
eity to (1) agsist displaced homeowners to relocate in comparsble residentisl
areas and housing, (2) provide, where available, replacement housing acceptable
to affected homeowners, and (3) purchase affected homes to compensate
homeowners for the depressed wvalues of their property.”

Chapter 942 is set out as Exhibit II. The chapter sets up a board which
is authorized to award amounts "for the payment of additional compensaticn for
the depressed value of the affected property resulting from the presence and
operation of the airport, provided that such owner has not previously recovered
any sumse in the nature of an inverse condemnation award by reason of the
presence and operation of the airport.”

MEANS COF AVOIDING INVERSE CONDEMNATICN ACTIONS OR AVOIDING PAYMENT OF
COMPENSATION

"DIRECT" CONDEMWATION AND ZONING POWER. As previously indicated, we
would not want to make any revisions in the law relating to compensaticn in
inverse condemnation cases for aircraft noise damege that would discourage air-

port operators fram purchasing noise easements or from scquiring such easements
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by eminent domain in proper cases. In asddition, we will want to keep in mind
those cases where the exercise of the police power (i;g;, zoning) 1s & means
of avoiding the payment of compensation.

One means available to the airport operator who seeks to avold inverse

condemnation actions is to aecguire the necessary aircraft noise easements by

purchase or condemnation. Local public entities in Californis have express

statutory authority to scquire airspace or air easements by eminent domein for
noise abatement purposes. Section 1239.3 of the Code of Civil Procedure
provides:

1239.3. Airspace above the surface of property or an air
easement in such airspace may be acquired under this title by
a county, city, port district, or airport district if such
taking is necessary to provide an sres in which excessive
noise, vibration, discomfort, inconvenience or interference
with the use and enjoyment of real property located adjacent
to or in the vicinity of an airport and any reduction in the
market value of real property by reason thereof will occur
through the operation of aircraft to and from the airport.

The use of zoning powers to ensure low-density land use in the vicinity

of airports may provide & means of protecting against inverse condemnation
liability under some circumstances. This practice has received judicial

approval in California. E.g., Morse v. 3an Luis Obispo County, 247 Cal. App.2d

600, 55 Cal. Rptr. 710 {1967)(rezoning of land near sirport which permitted
density of one residential dwelling per acre at time of purchase by plaintiff
landowners to require five acres for single family dwelling was, 1in absence
of showing of taking of property for public purpose and in view of intent to
preserve agricultural nature of area and to deny intensification of habitation
near sirport, presumed to be reascnable exercise of the zoning power).
Government Code Sections 50485-50485.14 (Airport Approaches Zoning Law)
are designed to eliminate or prevent the establishment of airport hazards in

epproach areas. Chapter 398 of the Statutes of 1969 added Sections 21655-21660
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to the Public Utilities Code. These sections set up a permit system and

restrict construction within one mile of an airport and, in certain other
cases, without a permit. In cases where airport hazards cannot constitu-
tionally be removed or precluded by use of the zoning or buillding permit

power, Sections 1239.2 and 1239.4 of the Code of Civil Procedure provide

authority to condemn the necessary interest:

1239.2. Airspace ahbove the surface of property or an air
easement in such airspace may be acquired under this title by
a county, clty or airport district if such taking is necessary
to protect the approaches of any airport from the encroechment
of structures or vegetable life of such height or character as
to interfere with or be hazardous to the use of such airport.

1239.k. Where necessary to protect the approaches of any
airport from the encroachment of structures or vegetable life
of such s height or character as to interfere with or be haz-
ardous to the use of such airport, land adjacent to, or in the
vieinity of, such airport may be acquired under this title by
a county, city or airport district reserving to the former
ovner thereof an irrevocable free license to use and occupy
such land for all purposes except the erection or maintenance
of structures or the growth or maintenance of vegetable life
above a certain prescribed height or may be acquired by a
county, clty or airport district in fee.

Accordingly, it should be kept in mind (1) that inverse condemnation
liability may be avoided in scome cases by zoning of land for uses compatible
with ailrcraft neoise--cordinarily prior to its development as residential
property--and {2} that inverse condemnation actions can be avoided if the
airport operator is willing to acquire by purchase, or eminent domsin if
necessary, the right to impose a noise easement on the property. For an

excellent discussion of airport apprecach =zoning and inverse condemnaticn,

see Peacock v. County of Sacramento (Exbibit VI attached).

ACQUISITION OF AIRCRAFT NOISE EASEMENT BY PRESCRIPTION. A municipal
corporation may acquire an easement by prescription. Thus, in Reinsch v.

City of Los Angeles, 243 Cal. App.2d 737, 52 Cal. Rptr. 613 (1966), it was
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held that the City of Los Angeles had acguired a prescriptive right to main-
tain a drainpipe across the plaintiff's property where such use "was actual,
open anhd notorious, hostile and adverse to the plaintiffs, under claim of
right, continuous and uninterrupted for the statutory period of five years."
The court ncted that, since the easement was acquired by prescription, the
property owner had no right to compensation on a theory of inverse condemna-

tion. The court referred to Ocean Short R.R. v. City of Senta Crusz,

198 cal. App.2d 267, 17 Cal. Rptr. 892 {1961)(petition for hearing by Supreme
Court denied), where it was held that an inverse condemmation action brought
by a railroed against a city which had constructed a street on the reilroad's
right of way was barred by the five-year statute relating to acquisition of

title by edverse possession. In the Ocean Shore R.R. casey the court

stated:

It has been held that a constitutional right is always
subject to reasonable statutory limitations as to the time
within which to enforce it, if the Constitution itself does not
provide otherwise. ... The power of the Legislature to pro-
vide reasonable periods of limitation is unquestioned and the
Fixing of time limits within which particular rights must be
asserted is a matter of legislative policy. . . . The only
restricticon as to the legislative power with respect to a
statute of limitations iz that it must not be so manifestly
inequitable as to amount to a denial of justice, and unless
such is the case its determination is final. [198 Cal. App.2d
at 273. Citations cmitted.]

In Frustuck v. City of Fairfax, 212 Cal. App.2d 345, 374, 28 Cal. Rptr.

357 {1963), the court considered whether a three-yesr period (trespass) or
a five-year period (adverse possession) should be applied as the statute of
limitations in inverse condemnation actions and concluded:

The rationale of {the cases that apply the five-year statute]

is that the owner's right of recovery is founded upon and grows
out of his title to land and that until such title is lost by

adverse possession the owner should have the right to maintain
an action to recover that which represents the property itself.
We are of the opinion that the applicable statute of limitation
is that found in the five-year llmitation. We reason that acts
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constituting inverse condemmastion amount to more than those of

simple trespass. The former involve the taking or damaging of

real property for a public use. When an act of trespass amounts

to a taking or damaging for & public use it 1s more than & mere

trespass on an interest in land, but It takes from the owner of

the land something necessary and essential to the use and enjoy~

ment of the property and thus results in the taking away of a

valuable property right. [Emphasis in original.}

At least so far as an aircraft nolise easement is concerned, the reasoning of
the Prustuck case 1s persuasive that the period for acquisition of an aircraft
noise easement by prescription should be five years, the five years to commnence
from the time the property owner first has a cause of action in iaverse
condemnstion.

Accordingly, if the ncise level and property damage is such that the
property owner has a cause of acticn in inverse condemmation, his failure to
bring such action for five years should give the public entiiy operating the
airport an sircraft nolse easement by prescription.

The staff believes that it would be desirabie to clarify this matter by
statute and makes the following suggestion as to the policy that should be

incorporated in the statute: An airport operator should acquire sn aircraft

noise eagement by prescription if the public entity establishes by clear and

convincing evidence that the property owner had a cause of action in inverse

condemation for damege from such noise and that such action was not brought

within five years from the time the cause of asction arcse. The noise level

presumption--if one is adeopted for inverse condemnation cases--should spply

in the cages vhere an easement by prescription is claimed. The easement s0

acquired should be for the highest noise level that continuously existed for

the entire five-year pericd. If it is desired to impose a higher nolse level

on the property, the rule applicable to aireraft nolse easements acquired by

purchase or condemmation should apply--the rule might be, for example, that
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the property owner is entitled to recover damages for the loss of value

resulting from the Imposition of the additional noise {i.e., the difference

between the value of the property with noise gt the easement level and the

value of the property with noise at the higher level). The public entity

should be entitled to bring a guiet title action {or some other form of

action?) to determine whether it has acquired such an easement.
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NATURE OF PROPERTY INTEREST TO BE ACQUIRED

It has been assumed in the foregoing discussion that the interest to
be acquired in the eminent domain or inverse condemnation action is an
aireraft noise easement (unless, of course, the airport operator determines to
condern = greater interest such as the: fee--rather than merely an easement--
in an eminent domain action).

In the leading Griggs case, the United States Supreme Court found that
the defendant county bad taken an aviational easement. HNoting that
appropriate approach and glide paths are indispensable to airport operation,
the court concluded that the county was responsible for acgulsition of the
necessary easements as well as the pecessary land on which the rumwsys were
built. To develop the airport, the county had to acquire some private
property. 'Our conclusion," said the court, "is that by constitutional
standards it did not acquire enough.” Section 1239.3 of the Code of Civil
Procedure provides that "airspace above the surface of property or an air
easement in such airspace” may be taken by eminent domainm if such taking
is necessary to protect against aircraft noise damage. Other provisions
of the eminent domain statute slsc provide for acquisition of airspace or
an air easement to protect the approaches of an airport. See Code Civ.
Proc. §§ 1239.2 (acquisition of airspace or air easement to protect
approaches from encroachment ) 1239.4 (acquisition of fee--or fee subject to
license--to protect’ approaches from encroachments).

The staff recommends that the statute be drafted on the theory that

the airport operator has taken or is seeking to acquire an aircraft noise

easement unless he is seeking to condemn a grester interest in an eminent

domain action.




DETERMINING AMOUNT OF "JUST COMPENSATION"

Assuming that the judge determines that there has been & "taking" or
"damaging” of the property in an aircraft noise damage case or the publice
entity seeks to condemn an aircraft noise easement, how is the jury to deter-
mine the amount of just compensation?

MEASURE OF DAMAGES IN INVERSE CONDEMNATION CASES GENERALLY. The general
principles governing the measure of damsges in inverse condemnation cases are

summarized in Frustuck v. City of Fairfax, 212 Cal. App.2d 345, 367-368, 28

Cal. Rptr. 357 (1963), as follows:

Ordinarily, the recognized measure of damages in cases such as
this is the difference in the value of the real property immediately
before and imvediately after the injury. . . . This method, however,
is not exclusive. Accordingly, where appropriate to a particular
situation, the measure of damages may be the cost of making re-.
pairs . . . ; the loss of use of the property . . . ; lost pro-
fits . . . ; loss of prospective profits . . . ; increased cperating
expenses petding repairs . . . ; all of the detriment proximately
caused by the injury as in other tort actioms . . . &and present and
prospective damages that are the natural, necessary or reasonable
incident of the taking of property . . . . It has also heen held,
in a nuisance case, that if it appears improbable as a practical
matter that & nuisance can or will be abated, the plaintiff shcould
not be left to the troublescme remedy of successive actions, but
should be entitled to recover damesges for anticipated injury to
land. . . . Whatever the proper measure of damages may be, in a
given case, the recovery therefor is still subject to the fundemental
rule that damages which are speculative, remote, imaginary, contin-
gent, or merely possible cannot serve as a legal basis for recovery.
Moreover, even where damages are recoverable for prospective detri-
ment, the occurence of such detriment must be shown with such 2 degree
of probability as amounts to & reasconable certainty that such detri-
ment will result from the original injury. [Citations omitted.]

COMPENSATION FCR PHYSICAL DAMAGE TO PROPERTY. Where the ailrcraft noise
{which includes noise, vibration, fumes, discomfort, inconvenience, or
interference with the use and enjoyment of the property) has caused actual

physical damage {broken windows, cracked plaster, and the like), the property

owner should be entitled to recover for such damage as an additional item

-Dho



of recovery to the extent that he is not compensated for such damage
in the general award. This is consistent with the measure of damage

stated in the Frustuck case quoted above. The staff recommends that a

provision be included in the statute to make ciear that damages are to

include compensation for actual physical damage tc the property in appropri-

ate cases.

In connection with physical damage to property from aircraft noise,
consideration should be given to providing the airport operator a right
of indemnity or contribution from the air carrier causing the damage. It
is possible that in a particular case the damage will be caused by a
single operation of one aircraft and the guilty air carrier can be easily
identified. In such a case, it would appear desirable as a matter of
policy to place the ultimate responsibility for the damages on the alr
carrier. In addition, it might be desirable to give the property owner &
direct right of action against the air carrier in this limited situaticn.
On the other hand, it is unlikely that physical damage will result from
the mere operation of aircraft in landing and takeoff operations and such
detail may not as a practical matter add anything to the statutory scheme
except complexity and confusion.

In connection with physical damage, consideration might be given to
imposing absolute liability on the owner or operastor of any alreraft causing
physical damage to property by sonic boom. The staiute might go further
and impose absolute liability upon the owner or operator of any aircraft

that causes physical damage (or personal injury) by falling on property.
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RIGHT OF PROPERTY OWNER TO RECOVER FOR BOTH PAST AND FUTURE DAMAGE
GENERALLY. 1In the normal nuisance case; the injured person obtains an
injunction against continuance of the nuisznce and damages for the nuisance
while it existed. This, of course, is not possible in an aircraft noise
damage case. The gquestion presented in such a case is whether the property

owner can recover for future damage as well as past damage 1n an inverse

condemnation action or whether he can only recover for past damage and

mist bring successive actions. As polnted out in the Frustuck case:

"It has also been held, in a nuisance case, that if it appears improbable

as a practical matter that a nulsance can or will be abated, the plaintiff
should not be left to the troublesome remedy of successive actions, but
should be entitled to recover damages for anticipated injury to land." On
balance, to require successive actions In an aircraft noise damage case would
be to leave the property owner without an effective remedy since he would
have to bring an action at least once every five years and the cost of such

an action would be substantial. Accordingly, the staff recommends that the

statute provide that the property owner in an inverse condemnation case for

alreraft noise damage is entitled to recover damages not only for past

injury {to the extent such damages are recoverable) but also for anticipated

injury from continuance of the use of the noise easement in the future.

The principles governing the amount of recovery for past and future damages
will be discussed later in this memcrandum.

When the publlc entity brings a direct condemnstion action, the lssue
is presented whether the compensation should include damages for past use

of the alrcraft noise easement or whether compensation should be limited



to the valae of such esasement for the future only. The staff recommends

that the property owner be entitled to recover for past injury in a direct

condemnation action to acguire an alrcraft noise easement. The statute

should so provide and a procedural method of claiming damages for past

injury should be provided in the statute. We are not concerned at this

point with how damages for past injury are to be computed. However, does
the Commission have any suggestions as to the procedural method for claiming

damages for past injury?

DAMAGES FOR "TAKING" OR "DAMAGING" PRIOR TO JUDGMENT. Just how
should damages for use of an aircraft noise easement prior to judgment be
computed? The problem of computing such damages exists in an eminent demain
case as well as in an inverse condemmation case.

The staff recommends that recovery for past damages in an eminent

domain or inverse condemnation action for an aircraft noise easement should

be limited to allowing interest on the award from the time the action is

commenced {or from the time the noise easement caused substantial inter-

ference, whichever is the later). For the purposes of this recommendation,

if a claim is required to be presented to the public entity in an aircraft

noise case, the action would be deemed to be commenced when the claim is

presented to the public entity. If the fee or an Iinterest greater than

an alrcraft noise ecasement is sought to be acquired by eminent domain, the

condemnor should be permitted to elect to pay interest from the time the

action is commenced on the entire award or to have the trier of fact (or

perhaps this should be a matter for the jJudge) determine the amount of

damages for the use of the nolse easement from the time the action 1s com-

menced until the time of judpment.
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The staff makes this recommendation because {1) the computation of
damages for past use will be exceedingly complex and uncertain in result
and (2) no real injustice results to the property owmer if this recommenda-
ticon is adopted.

The method of computation of damages for past use will be exceedingly
complex and uncertain in result. The usual method for determining damages
for trespass to real property is on the basis of opinion evidence concern-
ing the value of the property before and after the tort (E:E;’ the value
of the property in the "before" and "after" condition). However, this
method yields to others if they are more appropriate to a particular
situatlon. For example, assume that the noise level and injury to the
property in the past and foreseeable future is fairly constant. In such
a case, it might be appropriate to apply the principle used in eminent
domain cases where possession is taken prior to Judgment. In "immediate
possession” cages, the courts have held that allowing interest on the
award at the legal rate of interest from the time possession is taken is

an appropriate method of compensating the property cwner for the use of his

property prior to judgment. In an aircraft nolse case, it might be appropri-

ate to determine the difference in the property value in the before and
after condition (with the noise easement and without the noise easement)
and then allow interest from the time the noise easement was in fact
imposed on the property. This could be a pericd of up to five years.

The problem, however, is not this simple. If the noise level has been
increasing and there was no cause of action until a fairly short time before
the action was commenced, how is the damage, If any, for past injury to be

computed? What if the damage in the past, or some portion of the past five
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years, is noc sufficient to constitute a “substantial interference” with
the rights of the property owner? Another variation of this method would
be to tamper with the date of valuation and to sllow interest from the date
of valuation. This is substantially the same as the method first des-
cribed except that the damages might not be the same if the date of valua-
tion is changed. A problem with using the above approach in an eminent
domain case is that the interest to be acquired may be a fee and interest
could not be allowed on the award for the fee to allow for past injury

since this might oOvercompensate the owvmer.

In the usual cases, the method suggested by the staff would not be un-
Just to the property owner. In considering an award for past injury, it
shouid be recognized that in many cases the property owner will suffer no
out-of-pockelt loss for the so-called past injury. The so-called. injury is
not an actuai loss since the property owner bas not suffered any logs. He

is fully compensated for his loss when he 1s awarded the difference between



the value of his property in the before and after condition--the so-called
damages for imposition of the easement in the future. On the other hand,
the fact that the aircraft noise easement has been Imposed in the past
will preclude the property owner from selling his property at the value
it would have absent such easement. In fact, he will be unable to dis-
pose of his property at a price that will enable him to replace it with
equivalent property that is not subject to a noise easement because any
purchaser would have to discount the possibility of recovery for the air-
craf't noise easement damages in an inverse condemnation action against the
public entity operating the airport. In addition,; the property owner has
used the property, or rented it to another, in a less desirable condition
because of the noise.

It also should be recognized that the property owner is not without
a yemedy. He can bring an inverse condemmation action. Assuming that he
can recover all damages~--both past and future~-in such action, the fact
that he has not brought the action until now may be a factor that would
Justify limiting his recovery to the so-called before and after value with
interest to the time the action was commenced where the noise level existed
at that time. This would be 2 simpie rule and would avoid the complex
problems described above. The property owner could control when the in-
verse condemnation action is brought and thus could recover for any damages
he believes he is entitled to recover by bringing the action as soon as
the cause of action accrues. In this connection, it should be recognized
that interest is not allowed on dammges, for example, in a personal

injury action from the time the injury occurred, or expenditures {such as



medical expeaditures)wvere made, even though justice would appear to require
such payment.

It should be noted that the problem faced by the property owner in
the aircraft noise damage case is different from that faced, for example,
by the cwner of property that everyone knows will vltimately be taken for
highway purposes by eminent domain. In the latter case, there is nothing
the property owner can de to have the matier of damages determined and,
for all practical purposes, he may be unable to improve or dispose of his
property. In the aircraft noise case,the property owner can commence
the inverse condemnation actlon as scon as the noise reaches a level and
the damages suffered are significant enough to give him a cause of asction.
Hence, the property owner is in full control of the situation and it is
not unfair to limit his recovery to damages suffered after the action is
commenced. The rule in eminent domain actions should be consistent so that
public entities will be encouraged to acquire the necessary property
interest by purchase or condemnation.

In uwnusuel cases, the court should be sble to direct the jury to spply
a measure of "past" damages that is suitable to the particular case, but in
no event is "past" damage to include damages that occurred prior tc the
commencement of the acticn., Thus, where aircraft noise maskes a house useless
as & reslidence when a new runvay is opened up, computation of the damsges
uging the interest-on-the-award method might not be appropriate. Insteasd, the
court might direct the jury to determine the fair rentsl value of the property
during the periocd it was rendered uninhabitable {after the action was
commenced) and to award that amount as compensation for "past' damages. In
cases where the property is leased, the interest-on-the-award method of

computing "past" damages might not be appropriate. Similarly, in cases where
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the property is rezoned prior to trial to avoid damages, Jjustice may require
computing past damages using a method other than the interest-on-the-award.

Accordingly, the staff reccommends that the statute authorize the court

to direct the jury to use a different method of computing "past" demeges where

the usual method--the interest-on-the-avard method--would not be appropriate

under the circumstances of the particular case. However, the burden should

be on the injured party to show that the usual method of computing damages

is not appropriate.

DAMAGING FOR "TAKING" AN AIRCRAFT NOISE EASEMENT ("FUTURE" DAMAGES). You
will recall that the previous discussion indicated that the Legislature has
found that property owners are unable to purchase comparable property with the
awards now being paid in cases where residential property is acquired for
airport purposes. Legislation enacted at the 1969 session should do much to
eliminate this problem.

The problem that exists when property 1is acquired for asirport purposes
is that the compsrable sales msy be depressed--that is, the comparable sales
may reflect (1) the reluctance of buyers to purchase residential property in
the vicinity of an airport and (2) the resulting depression in the prices
paid when comparable property is sold. The staff believes that this problem
can be avoided in inverse cases and, accordingly, that there is no reason why
well-established eminent domsin principles cannot bte used to determine the
demages in such cases,

The staff recommends that the damages in an inverse aircraft noise case

should be determined as follows: The baslc measure of the damages should he

the difference between the value of the property in the "before"” condition

and in the "after"” condition. The value in the “"before" condition should be

determined as if the property were not subject to unusual aircraft noise and
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did not benefit from being in the vieinity of the airport. (If a noise ease-

ment has been acguired by purchase, eminent domain, or prescription, the

"before" value would be the “"fair market value" of the property for its

highest and best use as burdened by the easement.) The value in the "after”

condition should be determined by the value of the property for i1ts highest

and best use under the zoning existing at time of trial (ignoring any

possibility of rezoning) and at such noise level as is reasonably anticipated

for the future. The judgment should apecify the noise level permitted and

any significant increasse in such noise level should give rise to a new

inverse condemnation action. The public entity should be allowed to deter-

mine {reasonably and in good faith) the noise level permitted under the

egsement to be acquired {which could be either higher or lower than the noise

level actually existing at time of trisl) and the damasges should be computed

on the besis that that noise level will be maintained.

Unless a different method of computing "past” damage would be appropri-

ate, interest should be allowed cn the award from the time the claim was

presented (if the claim is to be required) or the time the action was com=

menced (if the claims filing requirement is eliminated). This will compen-

sate for past damege as previously discussed.

The date of wvaluation should be the date of the trial.

This basic measure should be made applicable to direct condemnation

actions to acquire aircraft noise easements but the rights giwven property

owners under the 1969 legislation should be preserved.

PERSONS ENTITLED TO SHARE IN AWARD

The staff recommends that the general rules applicable in direct

condemnation actions be used to determine the persons entitled to share in

the award. These rules require that the person who seeks to share in the
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award have some interest that was taken. This would raise a problem if
interest on the award was the only method used for compensating for past
damage. What if a tenant has leased a residence on a five-year lease and a
new runway is opened up one year after the lease was executed that mekes the
property unusable as a residence? If the recommended rule that there be no
compensation for damages prior to the commencing of the action is adopted,
the lessee would need to commence an acticn immediately, would--I assume--be
entitled to the interest on the award {as compensation for loss of his interest
in the property) for the remainder of the term, and would have to continue to
pay the rent provided in the lease for sthe balance of the term. The lessor's
loss--if the lessee defaults on the lease--is the entire rent for the period
of default. It is apparent from this enalysis that the problems that are
involved in dividing the award among the varicus persons entitled to share in
the award can be complex and difficult. What if the property is rezoned
industrial prior to trial? The tenant would still need to be compensated for
his loss.

If a five-year statute of limitations is adopted and damages for "past"
injury are significantly limited, we do not believe that it would be desirable

to give a former owner a right to share in the award. The complications that

would be created if it were sought to permit the former owner to obtain
compensation would far outweigh any supposed “justice" that might be achieved
bty permittlng him to share in the sward.

It appears that some additional smount of recovery should be allowed for
"past" demage in cases where a tenant occupies the property and the tenant
and the owner of the property would not be fairly compensated under the general
compensation scheme suggested by the staff or where the property owner is not

adequately compensated under that scheme.
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APPLICABILITY OF CLAIMS STATUTE

Inverse condemnation claims are now subject to the claims statute. BSee
Govt. Code §§ 905, 905.2. This statute requires a claim to be filed within
one year after the "accrual" of the cause of action and that an action be
filed generally nct later than six months after the claim is rejected.

The staff recommends that the claims statute not apply to inverse con-

demnation claims for aircraft noise damsge and that such actions be permitted

within the five-year statute that determines whether a prescriptive right has

been acquired,

The application of the claims statute in inverse condemnation cases
creates difficult problems. In an aircraft noise case, the statute serves
little purpose. The public entity knows sbout the operation of the airport.
The operation cordinarily will be continuing and the publiec entity will have
more informstion than the claiment about the number of flights, and so on.
The claims statute may actually extend, rather than reduce, the period of
limitation as the following analysis indicates. In any case, the application
of the claime statute to this type of case creates more problems than it

resolves. BSee the following discussion of the Statute of Limitations.

STATUTE OF LIMITATICHNS

It has been assumed that the five-year {adverse possession) statute will
apply to inverse condemnation for sircraft noise easements. It has been
further assumed that interest to the time the action wes commenced ordinarily
will adequately compensate for "past” damage.

The problem of when (at what point) the cause of action accrues presents
not only extremely difficult practical problems, but theoretical difficulties
gz well. If the theory is inverse, srguebly the first objecticnable flight

constitutes s preseriptive act. But see Pierpont Inn, Inc. v. State, TO
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Adv. Cal. 293 (1969)(suggestion that an earlier filing might not have been
premature, but a claim filed prior to completion of project was not untimely
where project had commenced more than two and one-half years before claim
filed, the two-year statute being the applicable statute). The argument
could also be reversed. That 1s, a taking does not cccur until five years
has passed. After the five-year period has been completed, the clasimant then
has one year to file a claim and then approximstely six months to sue. But

8 preseriptive analysis seems rather inadequate here. We know the owner
camnot generally enjoin the flights and we have generally assumed in the
discussion above that 1t is not the sircraft coperstions themselves that form
the predicate for liability but rather the damsge to property that they
cause. Accordingly, an owner has no cause of action until damage is caused (but
doces have one as soon as substantial damage is caused). Closely apalogous is
the theory applied in nuisance cases=--that a cause of action is deemed to
accrue at the point where there has been a substantial interference with the
use of property--and a similar analysis seems to have been approved in the

Pierpont Inn case. However, a fine distinetion might be noted. Relief is

provided in a nuisance case for a substantial interference with the owner's
use of his property; the alrcraft noise situation seems to require damsge to
property. The two are not necessarily synonymoug. Property values may be
held up by other factors even though one could find a substantial interference
with use. It seems, therefore, that our statute must make quite clear the
approach toc be followed in determining when a cause of amction has accrued.

The staff suggests that the proper point is that st which sireraft operations
cause damage to property as reflected in a significant change in the market

value of that property.
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It also has been assumed in the previous discussion that the running of
the five-year statute would give the entity a prescriptive easement. It seems
theoretically the running of the period of limitations could have one of two
effects. Assuming no change in operations, the running of the applicable
period could: (1) bar all claims for demage based on such level of operations
or (2) merely cut off claims for damage occurring pricr to the applicable
period. The law is less than clear in this ares, but the latter approach

seems to have been followed in Bellman v. County of Contra Costa, 54 Cal.2d

363, 353 P.2d 300, 50 Cal. Rptr. 692 (1960){recovery allowed for those items
of damage--csused by continuing land subsidence--which accrued within the
applicable time pericd prior to the date of filing the claim, as well as such

items as accrue after that date). But cf. Powers Farms v. Consolidated Irr.

Dist., 19 Cal.2d 123, 119 P.2d 717 (1941}(no claim at all filed but distin-
guished in Bellman as heing a case where the fact of damege from irrigation
seepage was knowm but the extent‘of damage was not known. This language in
the Bellman opinion implies that the perlod of limitations commences in the
latter situation when fact of damsge is known). Obviously, the Bellman
approach allows a greater extension of limbility. Probably one's belief as
to what the rule should be igs based largely on the circumstances. Where,

for example, 8 new airport or runway is built, operations are commenced,
property values quickly drop, and the applicable period is reasonably long,
it seems the owner should be compelled to act at the risk of losing all right
to recover. On the other hand, where the situastion is more complex, operations
are generally increasing but in a fluctuating manner, property values are

falling in relation to unaffected aress but sharp changes are not evident,
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there is some justice in allowing the owner to recover at least what damage
has recently occurred. The staff believes that the five-year prescriptive
easement concept is the best solution to this complex problem.

Respectfully submitted,

Jotn H. DeMoully
Executive Secretary
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BOEING ASSURES AIRPORT EXECUTIVES:

New 747 Quieter Than Other
Jetliners

|
i By HERB SHANNON
Aserespace Editor

Flight tests of the new
Bosing 747 jumbe jet show
that the huge four-engine
'mircraft is definitely ogui-

}eter than jetlivers now in
operation,
‘Hves from arcund the
‘world were assured at a
‘meeting In Los Anpeles
.Fuesday.

In & felepram relessed
at the Z2nd apnual Airport

" Operators Council Inferna-

tiona} convention In the
Century Plaza Holel, a
- corapany spokesman said
‘the “perceived noise deci-

bal™ rating of the 747 was .

substantially quieter than
. & Boeing 767 intarcontinen-
" tal model tesied under the
- same copditions.
© In ihe tests, Boslng sald
the perceived noise decibel
lected because it is the
most common
ment of alrport sounds.
The  710,000-pound 747
equipped with test engines
was found to be 8 fo 10
PNdB guieter during land-
ing approach than the
much sma]ler T07.

: Under similar conditions |
"for takeoff, readings from -

the end of the runway
ighowed the 747 tc be S to §

'PNAB quieter than the 707 -
and sideline noise aver- -
aged 5 PNAB less for the .

4.

alrport evecu-

measure-

Roeing aid the differ-
ences are wigniflvant, since

© the reducticns wers

:achieved slthough the 747
& more thap twice as:
‘Teavy as the 707 and has'
‘eagines mors than twice
2y powerful

Kesarney
.Boeing chisf engineer-air-

rt  compatibility, saud .
fhe company vecenily
schieved a hreakthmough
in the poisse problem by
‘developing  an siveraft
‘which makes no sound at
sl

“It nlso dossn't fly.' he
‘commented, showing a
siide of a dozen o more
¢z lmed wp  ouislde
Hoeing’s final assembly

. plant with conerete blogk

-counterweights in place of

i.ﬂne engines which have

been delayed hy develop-

(PNdB} system was se- ~ment problems,

ROBINSON SAID the rs-
-dictions in noiss levels on

the test ajrcraff were dus |

‘& soumd suppreasion de-
‘vices and other epgine de-
sign improvements.

Tha British-French Cop-
norde supersonic transport
was also described as &
good  alrpert meighibor” .
‘om takeoff by E. H. Bur-.
%gess, SST sales manager:
fm' the British Aitcraft

He 1said the Conconda :
was considerably gquieter
than  current  long-haul
Hour-engine jetliners when
heard under the fiight path
on takeoff, hut admitted 1t
iwas a differsnt skory on
Jlanding approach.

oblnson .
® iy -whether any reactiony to
‘the Concorde’s shock

“Woise Is one of the
preblems 85T must
face,” he conceded. “*Side.

‘line readings of up to 121
-PNdB
Jendings, compared to 2

were reached on

masium of I8 for ihe
Boeing 7.7

Burgess &id  mot war

wave, or sonic boom, wera
recorded. The twa test aire
-craft produced so far onfy
raceully were flown faster
than the speed of sound.

Burgess said the target

date for the first Concorde
cormmercial oparations ig
Aransport, he added, iz de-
signed to curry np o 146

1973, The supersonic

passengers non-stop from
Parie to Mew York
about three hours,

Oscar Bakke, assoslais
admuomisteator for pians for
the Federal Aviation Ad-
ministration, urged the op-
erators to explore the pos-
gihillty of acquiring prop-
arty . around airporis. es-
pectally areas subjeci tn
the noise nuisance.

- “"What
logeal?” he asked, point-
ing out that this epproach
would solve the problem of

could bs wmars

terminals for both passen-
gers and cargs to alleviate
ground congestion. He said

" hoth El Al and Pan Ameri-.

n

complaints apd aiso make .

land awvailable for sirport-
asenciated ndustry.
Lakke

aiso  advocated -

_ further study of off-airpost

can airlines were bussing
and trucking passengers
and freight direct
planes from outlying fer-
minal facilities in the New
York area and predicted

most high densify airports-
. would  convert to  this
¢ miethod fn the future.

The convention ¢f more

than 400 operators of both
foreign and domestic air-
ports  continues  threugh
Timraday, when the group

" will be addressed by John
A, Voipe, 11.5. Secretary of
- Transportaton.
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CHAPTER 942
ASSEMBLY BILL NO, 2200

An ict to add Artlcle 5 {commaneing with SBaciton 21650.20) to Ghapter 4 of Part | of
Division 9 of the Public Utliitivs Code, relating te alrports.

The people of the Slule of Californie do enact gz follows:

SRCTION 1. Artlele § {commencing with Section 2300020} is added to Chaptoer
§ of Part 1 of Divislon 0 of the Publie Utllities Cede, to read:

ARTICLE 5 $08 ANGELES INTERNATIONAL AIRPORT
RETOCATION AND DEVELOPMENT

21695.20.

The Legislatore herely findy that Vo8 Angelos Intornational Alrport I8 one of the
important elr terminals of the world, meking o significant contribution daily o the
econoiny of Celfornie.

‘Sinep 10459, ot alr traffic at the alrport has Sacregsed from 80 flighta daily to
pearly 1,000 dally. This luercnsing air traffic and necessary expansion of afrport
facilitiea has had an adverse affeet on the resldents of the enrrounding aress, Ex-
pangion; and deveiopment has and is expected to roquire the sequoisitlon of many
homes 1o the viclnify of the alvport and has rendered other homes In areas subjected
o aircraft nolsc nearly uninhabitable, Properly owners In the vieinity of the
aitport arc cithor unable to sell their homes or able to scit enly st dopressed
market prices. | Under present laws, the Department of Alrports of the City
of Los Angoles ts required only to pay homeowners “fair market value™ for their
preperty,  With {ncreasing property costs and current high Iniorest ates, it is im-
possible for & hoineowher to purchase 8 comparabie dwelling in & compareble resl-
dentinl grea for amounts now belng pald as “falr market valve”

The City Councll of the City of T.os Angeles haz Inftlated this leglslation te cnable
the city to (1) assist dlsplaced homoowners to reloente In comparable residentlal arcas
and housing, {2) provide, where svallable, replecoment housing nceeptable to affected
bomeowners, and (3) purchase alfected homnos to comprnsate homeowners for the
depressed values of thalr property.

Thore is procedent for the provisien of replaccmont, }mus!ng, where nvallable, in
Chapter §53 of the Stututes of 1988, by which the Dopartment of Publle Works I
authorized to provide rolocatintl assistance and replaccmient housing to cettain
Indlviduals and familics displaced because of construciion of certain state highway
brojocts.  Furiber, there is precedent for relocation payinents to componsate cerénin
hemcowners in Public Low 80-4051 and in Chepter 2 of the Btatutes of 1003, Pirgt
Extraordinpry Session.

123 UL8.C.A. 8 13N,

. 20690,21,

Unless the eontext otherwise requires, the following definitions shall govern the
eanstruetion of this arilelo:

fa} "Alrport” means Los Apgelos International Alrport.

{b) “Departiment” menns the Department of Airports, City of Los Angeles.

() “*Mayor” moeana the Mayor of the City of Loz Angeles.

) "Board™ meuns the You Angeles Internatlonnl Adrport Property Acqguisition
Board.
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21680,22.

Notwithstanding any other provisfon of law, the department is authorlzed to:

{n} Assist homcowners digplaced by the cxpansion of the alrport fo relocate iy
comparable resldential nrops and housing.

{b} Provide, where available, replacement houslng acceptable to affocted home
OWhers.

{c)} Purchase affeeted property to compensate hoineowners for the depressed valucy
of their property as a reselt of the proximity of the alrport to cnable such home.
ownera te purchase comparable housing under more normal market conditions.

21690.23.

The departiment is anthorized to expend any avallable funds, including state angd
federal fumds, for the purpose of purchasiag homes from homeowners displaced by
the expansion of the alrport and releeating or providing suitable replacement housfug
for such persons, notwithstanding any other provizion of law.

21601,24,

Upen establishment of a program for additional payments to homeawners by the
department pursnant to thls article, and in the eveni that property is acquired for
the expansion of the alrgort, the affected property owners may petitlon as provided in
Eection 21630.20 for the payment of ndditionnl compensation for the depressed valoe
of the affected property resulting from the prescnce snd operation of the alrport,
provided that such owner has not previously recovered any sums in the natore of au
Invorse condemnation award by reason of the prosence and operation of the mirport,

21690.25.

Upon cstablishient lny the departent of & program fnr such ndditional comnpon
gation, the mayor shall appoing, subject to the approval of the clty councll, five per-
sons who shall constitute tic board.

25690.26.

The members of the board shall serve at the pleasure of the mayor, and any action
taken by & majority thereof shall constitute the retion of the board, 'The board shall
hear petitions from homoowners disloeated by reason of airport expansion and op-
erations for nmonnts to be paid In exeess of tarket value of affected property. The
bonrd shall establish procedurcs for the conduct of its bysluess,

21880.27.

The Board of Afrport Commissloners of the Clity of Log Angeles is dlrected to pay
gny sum awarded by the board pursuant te Scetion 2160024,

21690.28. -

The provisions of thix article are svallable orly to persons who own residcuth!
property condemued or sold for airport purposes
21690.29.

It sny provision of this article or the application thercof to any porson or clecum-
atances Is held ovalid, such Invalldity shal) not atfect other provisiens or appilcations
of the grticde which can be given effpet without the invalld provision or application,

“and to this cnd the provisions of this act are severahle.

Approved Aug, 23, 1989,

Filed Ang. 27, 1869

1724 Chaspss o additions In text are indlcated by undaerline
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PUBLIC UTILITIES-~AIRPORT RELOCATION
AND DEVELOPMENT

CHAPTER 1228

' ABSEMBLY BILL NO. 875

An ¢l to add Artlcle 4.5 {commencing with Section 21690.5) te Chapter 4 of Part |
of Diviston 8 of the Fublic Litititlas Code, relating to alrpori relecation and
developmeant. v

The people of the Siale of California do enuct a# jollotws:

RECTION 3. Artlele 4.5 (rommencing with Scetion 21600.5) is added to Chapter
10f Part 1 of Divislon 8 of the Public UtHities Code, to mafi: ‘

ARTICLE 45 AIRPORT RELOCATION AND DEVELOPMENT

21693.5. .
This article may be cited as the “Californin Leglsiature Alrports, Alrways and
Alrport Terinlnals Dovelopmoent pnd Relocallon Act of 1960

21690.8.

The Leglsinture hereby finds that the state’s alrpert snd alrway systom 8 Iaonde-
auate to meet current and projected growtk in avintlon and that substantial expan.
slen and Improvement of the system & required to mect the demands of interstate
and intrastnte comuierce, the postal sorviece snd the aational defcnse. The Leg-
lature finds that osers of afr transporiation are cepable of making & greaters fi-
mnclal contrihution to the expension and tmpeoyement of the system through lo-
erensed uzer feea, The Leglsleture finds, however, that such uwsers should not be
required to provide all of the funds nceessary for fature development of the ays.
lom, and that revenues obtained from the general taxpayer will continue to be re-
yuired to Doy fer the use of such facilitics by the military and for the vriue to nas
tionnl defense and the general public berefit In having a safe, officient alrport and
sirwny system avallnble and fully operational In the event of war or natienal
vinergency, The Leglslaturc also fhwis that the coultjneed development and ex-
panston of an adequate and up-to-date comprehonsive state airport and alrwey sys-
fem will roguire the acquisition of agrientturat, residential, commerelnl, Industeial
amd roiscpllaneons typos of properties for the same; and that tmany porsens amld
businesses will bave to be relecated, ‘The Legisiature fluds further that it Is in
the bext interests of the people of the State of Californiz to help all those persons
foreedt te reloeate when alrport expansion and constructlon requires then: to lose
their businesses and homes. It Is the purpose of this act to provide the means by
which adequate compensation sud fmmediate aseistance wiil bo provided for rcio-
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Ch. 1228 STATUTES AND CODE AMENDMENTS

cation and moving espenscs and other costs lnvelved In the necessary moving of
a business or hiome to make woy for sivport oxpansion and development.

216807, '

{a} "Displaced porson” mesns any ladividual, family, business or faror opota-
tien which moves from real property meguired for federal, state or local airport
expausien and develgpment.

. = (1) *Individual” meens s porson who {8 not & wember of a tamily.

{e) “Famlly” means two or more persons living together in the same dwelling
unit who are related to each other by Llood, muurlage, adoption pr legal guardiap-
ship.

{4} “Business” means any lawlal activity condueted primarily for the purchase
snd resale, menufacture, procegsing or marketing of products, commoditics, or other
personrl property, or for the sale of services to the public, or by & nonprofit cor-
poratlion, .

) “Farm operation” means asy activity congucted prhnselly for the productlon
of one or more sgriciltural prodocts or commodities for sale gnd home wse, and
customarily produclng such commodities or products in sufficient quantity to Le
capable of contributing mrtericlly to the operator’s support.

() “Alrport cxpansion and development™ means the consiruetion, alteratlon, fm-
provemext, orf repalr of afrpert hangars; alrport passenger or freight terminal
bulldings and othor bulldlngs required for the administration of an girport; publie
parking faciiltics for passcnger automobiles; ronds within the alrport boundaries;
and any acqulsition of land adiacent Lo or in the immodiate vicioity of n publie
alrport, Including any Interest thereim, or any cascment threugh or any othor Ine
terest In afrgpace, for the purpose of sssuring that activities ard operations con-
ducted thereon will be compatible with normal afrport operntions,

{g) "Publie eptity” inclutdes the state, the Regents of the University of Call-
forpla, A county, eity, city and county, district, public suthority, publle ageney, and”
any othor polltieal subdivision or public corporation In the state when acquirlng
reat property or sny Interest therelp for sirport oxponsion and development, exeept
the Departinent of Pablic Works of this state.

215590.8.

The paymoent of moving expenses shall be made 1o cligibte persons In accord-
ance with the provisions of this act gnd such rules und regulations as shall be
adopted by the public entity.

21630.9.

The public entity s authorlzed to adept rules and regulatlons to impleent the
payment of moving expenses as sutherized by this act.  Such roles and regula-
tions may Include provisions authovizing payments to individeals snd familles of
fixed amounts not to fxeeed two hondred deliars (32003 In Mea of tholr respective
reasonable nnd neoossery moving expenses. '

2§690.10.

The public entlty s authorlzed to glve relocation advisory assistonce to any In-
dividual, family, busincss or farm oporatlon dispiaced because of the ncquis:tlon
of reul properly for nhy stafe or federal airport profect.

21680.11,

In giving relocation advisory mssistance, the public cntity may establish a local
relocntion advisory essistonce office to sssist In obtalning replacement facilitles
for fodividuals, famillcs and buosincsses affected by sirport expansion or developr
meat.

21630,12,

{a) As & part of the cost of construction the public entliy may compenssie a
displaced person for his getual pnd ressonable gxpenses Iy moving. hlmeelf, family.
business or farm operation, Including moving pursanal property,

2330 Changes or additlons In text ara indicated by underiing
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(1) Any displaced person who moves from o dwetling may elect to recelve in ilen
of his netual snd ressonable moving expenses & moving expense silownnee, deter-
mined secerding to a schedule ostablished by the publie entlty not to exceed two
pundred delinrs ($200), and In addition a dislocation allowsnee of one hundred dol-
turs {$200)

(¢} Any dispiaced person who moved or discentinucs his buslness or farm opera-
tion may elect to reeclve In Jiew of his actunl and reasonable moving expenses a
tixed relocation payment in ap amount cqual to the average annuel net enrnings
of the business or farm operatlon, or five thousand doflarg ($5,000), whichever Is Jes-
sor. In the case of a business, no payinent ahal be made ueder this subdivislon
peless the pulle entlty fs satisfied that the business ennnot be relocated without
a rubstanilal loss of petronage, and Is not o part of & comnmercial enterprise hev-
Ing at lerst one other catablishment, not befng acquired, which is cngaged In the
same or similar business. For purposes of thls subdivision, the term “aversge an-
pual net enrnings” monnhs onc-half of any net earnings of the husiness or farm op-
eeatlon, before fedorel, state and local Income taxes, durlng the two taxable years
pmmodiately precoding”the taxnble yesr In which sunch business or farm operation
moves from the real property seguired for such preject, and Includes compenss-
tion pald by the buslness or farm operatien te the owner, his spouse, or his de-
pendents during such two-year porlod. To he cligible for the paymont authozized
by thiz gubdivislon the business o¢ farin operntlon must make Ita state income tax
returns avallable and its finpneial gtetomente and gecounting vecerds avallable for
pudlt for confidential use to determine the payment authorized by this subdivision.

21690.13. .

in addlion to the payments authorized by Sectlon 21800.12, the public entity,
as a part of the cost of constructien, mpy moke A payment to the owner of resl
proporty acquired for an pirport project, whicl: iy bnproved with & single-, two- ot
three-fomily dwelling retuaily owped and operated by the owner for not less than
one year prior to the first wrltten offer for the nequisition of such property. Such
payment shall be the mmount, If any, which, when sdded to the scquisitlon pay-
ment, equals the average price reguired for a comparable dwelllng deterined, in
accordance with standards established by the publle entley, to be r decent, safe,
and sanltary dwelling adequate to acconunpdete the dlsplaced gwner, reasonably
aceeasible to public services and place of cmployment and rvailable on the market.
foch payment shall be made only to the displaced owaner who porchases a dwelling,
that meets standards established hy the public ontlty, within one year subseguent
to the date on which he Is requived to move from the dwelling sequired for the pro}-
L5y -

216%0.18,

In additlon to the payment authorized by Section 2100012, as a part of the cost
of coustruction, the publle ontity may make & payment to nny !ndividual or family
displaced from any dwelling not cligible to receive o pryent nndor Scction 21690.13,
which dwelling was scivally and lewfully eccupiod by such individual or family
for not Jess than 90 duys prior to first written offor for the acquisition of such
Property.  Such payment, not to excced one thouyand five hundred dollars (31,500},
Kl be the additional amoont which Is necessnry to vuable such individual or
family to leuse or rent for & porind not to cxceod two years, ot to tmake the down-
myment on the purchure of 8 deecont, safe, and sanftary dwelling of standards ade-
finate Lo sccommodate such individual or family tn areas net generally loss desirable
In rogard to public utilitles and public and commercial fueilitios,

590,15,

Ary displaced porson aggrieved by s determination as to cligibllity for a pay-
weat anthorized by this act, or the amount of & paywent, may have his epplica-
o reviewed Ly the publle entity, This roview shall inelude the right to the ap-
kolntinent of an independent appralser approved by the pwuer to review the amount
el the award under Scetlon 2160013,
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21690.16.

The public entity Is authorized to adept rules and regulations relating to reloca-
tion asslstauce as may be necessury or desitable under state and federal laws and
the ryles and regulntions promulgated thercunder, Sach ruies and regulations shall
include provisions relating to: ’

{n) A moving expense allowance, as provided in Scction 21500.12, subdivision {b),
for a dizplacod person who moves from g dwelllng, dotermined pecordlng to a
schedale, not to exercd two hundred dollnrs ($200);

(b} The standards for decont, #afe snd sanlitary dwellings;

{cd Procedure for mn aggrieved displaced person to bhave hig determinatlon of
eligibility or amount of payment reviewed by the pubtie entity; and ]

{d) Eligiblity for relocation eeslstanee payments and the procedure for claiming
such payetents and the amounts thereot.

21690.17,

No payment reeeived by a displaced porson under this pct shall be consldered
48 Income for the purpores of the I'erecnal Income Tax Law or the Benk and Cor-
poration Tex Law, nor shall such payments be considered as income of roscurces o
any recipient of public assjetance end such payments shall not be dedacted foom the
amount of 814 te which the pectpfent would othierwise be eotitled under Part 3 feom-
mencing with Section 11000) of JMvision D of the Welfare and Institations Code,

BEC. 2. Nothing contilned In thix act ghall be construed as creating in any con.
demnation proceedings brought under the power of eminent domaln, ony elemont
of damages not in existonce on the date of enactent of this sct.

REC. & It any provisfon of this act or the mpplication thercof to mny person
or clrenmstrnees iz held Invalid, such -invalidity shall unt sffect the proviglons or
sppleatlons of the act which can be glven effect withont the invalld proviston or ap-
plicatlon, and to this end the provisions of this act am: severahble,

Approved Aug. 80, 1560.

Filed Aug. 31, 1080,
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ARSEMULY BILYL NQ. G153

An set fo add Sccblens 21663, 20660.0, 21065.2, 21669.3, and 24650.4 1o the Public
Utillies Code, relating 1 airports and mekiag an appropriation therslor, ant
declaring the urgency thereofl, 1o tako effeet Immediately.

The people of the Slate vf Catiforata do chuct ez follows;

RECTION 1. Scction 21663 is added to the Puble Gtilitics Code, to read:
2669, .

The department shall adopt noise standards goveridng the operation of ajreraft
ind alreraft engines for sivports operating under o valid permit Jssued by the de-
Pastment to an extent pot prolibited by federal Tnw.,  The standards shall be besed
Bpots the level of noise acouptable to a reasonable porson residing in the vielnity of
the alrport.

8EC. 2, Scetion 216691 is added to the Public Utitles Code, te read:
21659.1,

There is herchy established an advisory committee to assist the department 1n the
sduption of nolse standarids. The committee shall Lo composed of seven mensbers
Mpotnted by the Governor as follows;

(8} Two members, one of whom shall be represontative of hemeowners concerned
%ith aireraft nolse.

i {b) Ome nwaiber each from the Departiment of PubHe Health, the League g
i California Gitics, the County Bupervisors Asseclation, the Department of Educatiy,
. and the Afr Transport Assoclation.

" The existence of the committee shall fevminate on January 1, 3971

BEC. 3. Section 21609.2 13 adided to the Public Utllities Code, to read:
21669.2.

In ity deliberations the Jepeuriment and the advisory commitiee shall Be governy
by the following guldelines: . .

{2) Btatowide unifornilty in standards of necoptadlc sliport neise nced not be
required, and the wmaximum amount of local eontrol and enforcement shall be per
mitted.

() Due consideration shall be given to the cconomle amd technolngical feasibility
of complyhing with the standands promudgatod by the dopartinent.

SEC, 4. SBeelion 21060.3 §s sdded to Lhe Fublic Ullities Code, Lo read:
21665.3.

The department shall submit & couprchensive report of the neise regulations
adopted pursunnt 1o Scetlons 21660, 2160687 amd 21660.2 to the Legistiture on or
prier to Apeil 1, 1970, and the reguluiions shall go luto offoeel on January 1, 1971
In the absenee of oghslative action adopling different srambandy,

$KC. 5. Bection 216694 s adided 1o the Pultie Utilitles Code, to pead;

216694,

{0} Thoe viektion of (he nolse stamdards by any abrevall shall be devised a misdo-
meanar and the uperator thereo! shall be punlshed by & fine of ot thinesaml dollaes
31,000 for each infraclion,

) 16 shall be the fanctlon of fhe county wherein an girport 15 sitwaled to en
foree the holse rugulattons estabflshoed by the dojuiriueat, Fo this end, the operator
of an wirport shadl furaish to the eaforcement nuthorily designated by the county
the lnformatlon required by the depaetment’s regodations ty peoult the efficient cn-

- forcemncit thoreef,

fe) Penultios aesessed for the violatlon of the noice regnlations shall be used firet
to reimbarse the Generat Fand for the wnonut of any money approprialed {o carty
out the purposes for which (ke sofse rogofatlons are estubbished, and seeond be used
In the euforeetent of Lhe noise roguladions af pariicipating alrporis,

BEC, 6. there is herehy appropeinted From the Oeoeral Fund o the 8late Treas
ary to the Airpert Awistance Revolviig Pund, ax a loan, the som of Ty thansand
gollurs ($S0,000) to be used fu corrying onb e purposes of Sectiony 21608, 21000.1
and 235G2.2 of the Poblie Utilitles Code as adidod by this act, gl to be repald 28
follows:

{2) Any ponaitios assemsod for the violation of noise regolations pursuant to ibis
act shali first be nsed to rebnbnese the Goneral Fund until such loan I8 tepaid;
anml

(b} I Jegislation is chocted to Hupwse o tox en aireraflt jet fucl, the reventes
from which are (o b deposited fn the Airport Assistanee Revolving Fumd, such
zovenues slall fivst be useid to selmburse the Generul Fund until suck Toan bs repaid.

(e} From any foderal grauts that may be ehlained hy dbe department for the
purpose of prowmuigatiog the standurds called for by hid uet, :
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An met fo amend Suollons 16000 and (608D of, the Governmont Code, relating to
eavirormental quallty control,

The peoplc of the Stlate of Colifurnic do enecl @f folltavs:
BECTION 1. Boeotion 10064 of the Govermeent Code fy amended to read:

16000
The T.eglstature finds that:

(8} Rapid pepulation growtl, econontic development and wrbanizatlon have affocted
the gquallty of Culiforpis’s nuturad envlronment.

{b} The profiferation of nolse fron transportation sourcrs have Iod to the expoasare
of large sectors of the populace o an unaceeptalle degree of neilse,

fo) The antieipated rates of constroctinn of new airports and oxtension of exist-
mﬁtll‘pﬁﬂﬂ, consiruction of freewnys and minas capld transit lines, and the Intraduc-
jfon nte service of Intrawrban shori takweoff and fand ang vertien! takeoff aed land
aiveralt operating at low cruising altitudes will rapidly cscelate the urban holse
Eﬁlﬁﬂcm ubices systemntic preventive measures are inkan.

(d) There 13 a large diserepancy between the teelimology available for contrel of
prian polse and the degree to which it 12 belng utilized In practice, through such
means re Jand use plonning, noise eontrel provizions ln bullding dosign and cons
struction, and loga! control ever the movenrents of nolse-producing trausportstion
vehicles.

(el Imp::nmmcnt of the quelity of Californin’s physical cnvironment conaistent
with the masimum boneflt to the pdaple of the state is & matter of statew!de, reglon-
al, and local conecrn calling for coordinnboud publie and private actlon in the Interest
of the health, safety, and wolare of presont and future gencrations.

SEQ. 2. Soection 10080 of the Qovernment Code 1= amended o read:
retes. -

The council shull:

(n) Mrke a thorough study of relevant policles, practices, and programs in the state
that velate signiflcontly to emvirontpeutad quality, ineluding nolse cmlsslon ton-
trol.

.

) Ideatlfy major envirenmontal quaiity problems, giving considoration te all of
the poseille futerrelutionships !netw\ccn the degradatlon or Impro’rcmont of slr Jand,
and water resources,

{c} Develop lengrange goaln and maks remmmeudatian';. after holding publie
heatings, as o pollcies, erlicrhs, and programs as geldes In the protection, manage-
ment, and baprovement of Callfernia's environmential quality.

{8 Identify problems iu existing envirenental guality controel efforts in the
siate, focluding awnet or inmdequaiedy wet needs, undesiralde overlaps or conflicts
n jurisdletion, hetecen or among federal, state, reglonal, aud toesl agencies, and
any efforts that may Le sunceessary or undesirahle,

{) Recommend, alter holding public hearings, such logistative and adminstrailve
actions as ey be pecossary to oslalllsh gouls, poticles, and eriterin snd to fngple-
ment prograins that will effectively protect, manage, and Jmprove envirohmoental
quality on 2 long-range hasls X

(f; Review and make roconmendations, after holdbug pubiie hearings, on proper
state, regional, or lneal goverimental wechanlsiosy, which would formulate broad poli-
cles, objoettves and critepin for the coordlunted protoclion, management, gnd im-
provement of Calfornin's physieal environment,

{&) Make eecommendations for ipupedizte action by stnte agendles as defined In
Bection 110007 of the Govermueot Code which wonld offectively proserve and on-
hanoe California’s natural enviremnent.

(h) Appolst g scbentifie sdvisery geonp o consider and report te the council on
the atnte of the art of urboen nuiw-‘r?{;—[{r'ml rrm]mulngy and to recommend shproprinte
acLions reeorsaly Ly offectheoly protost, manoge, and improve the netse environment
on A long-range bashb:  This nd\[mrv Erotp shall be composed of pot less than five
noy anare (han 10 smembers, 5o pm»i: % the RECOESRTY dt\pth prd Dreadth in modern
acausiioy, members of the scmniifia =m.m}ry Eronp shall be prectichug acoustical
enghwer\.

(1 Avall jrell of tec m!cﬂl 1nr..rm'1ti{m av nl!nhk- trom foderal apgencles iovolved

ill rosenreh Auel Adminksieiivt nieasnes for Ehe comtrol of Wolse such ns thi he

portinenis of Transportation, Heusing aud Veban Develapment, and Health, Eedpe,.
tion and Weitare. SpecHfically, the couneil shall apprise Jtself of technical advig..
mont available from the Interaponcy Alreraft Nelse Abatoment Program, hlc]u:ﬁn: '
fta Land Use and Alrports Panel and iis Lﬁglslnriw and Legal Pancl

.
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[Civ. No, 11547, Third Dist. Apt. 16,1969,]
[As modified Apr, 20, 196D.]

TRENE PEACOCK, as Bxecutrix etc., Flaintiffs and Appel-
lants, v. GGUN’IVY oF SACRAHEN‘I‘G, Defendant and
Appeliant. .

(1] Eminent Domain—Inverss Condcmnation-—Sufficiency of Evi-

| . denoe~—In an inverse eondewnation sclion against & county,

: _ihe trial eourt correctly fouud ihol af tuking of plaintiffy’

propezty {referred to as the “take” are ) oecurred, where the

eounty, in contomplation of the asquisition of & private air-

port for public use, adopted . beight | restriction ordinanee

purseant to Gov. Code, §§ 50484-50485.14, where the hoard of

supervisors later vefoned eertsin praperty, ineluding the

“take” ares, to & elassification move restrictive, sa io height,

where the resoning was followed by the ladoption of a genersl

O plan for developwent of the airport, where no wuch aetions

; were takan with respect to any other privald aiffield in the
‘ oounty, where the impact of theso astisns on. plaintiffs’ land

: ' waz to “freeze” development of ray mesningful kind within

the “take” ares, where further deeisions by the hoa.rd reject-

never aequired, the restiictions were still in eﬁeet at the thne
plaintiffs commeneed their etion.
{2] Td~—JIuverss Uondemnation—Interest Taken—In an action in
javerse sondennation against a county, the evidence properly
. supported the finding of the trial Jjudge that the interest taken
was the feo rather than a mere temporary taking of an
sasement in air spase, where varions metions of the county
. board of supervisors taken in eonncetivn with their gosl of
keeping the approach areas of a proposed airport clear of any -
obstructions pending determination of bonnduries, approach
" patterns, roadways, and other facilities inherent in the projest
brought shout a restrictive interpretation of a height reguls-
tion ordinanee which frustrated the efforts of plaintiffe to
dovelop their property by the logiedl extension of their
tﬂ]mt subdivisions and deprived thetn fotally of the eco-
nownic use of the property involved,
{3] Jt~—Inversa Jendemnation-Oontinuands of rrnnudina.-—lu
T ap inverse m&unmatwu activiz, the tru! eonrt did not abuse

~ [1] Bee OalJurgd, Entirent Doumm, £3 3?4 375; An.Jurdd,

Eminent Domain, § 478.

) McX. Dig. Memcu [1] Luuncnt Domain, §213; [2, 3]

O * . Eminent Domain, § 204,

Rty
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ifs diserefion in denying defendant sounty’s molion for a
eontinuance, even though the grestion of abandonment of the
preject involving the property tnken was before the eounty
board of sapervisors sl the time of the motion, where aneh
question had heen befare the bpsrd for many menths prior to -
the trial date, where the county had hed several years to
prepare for trisl, where plaiptiffs had many times before
filing suit expressed their inteution to bring mn inverse con-
demnation suit bzt were requested ench time by county cificers
or sounty ewpervisors to defer their smit until the connty’s
.plans were fully developed in order that the eounty would
purchase plaintife' properly, | where plaintiffs had ssveral
tiines sceeded to such requests, and where the couniy was
aware that a previous inverse condemnaiion swil involviag
preperty eimilarly sitnated Yiad been suecesafully prosecuted.

APPEAL from a judgment of the Superior Court of Sacra-
" mento County, William A, White, Judge. Afirmed.

~-Aection for inverse condemuation. Ju'dgment' for plaintift
affirmed.

Gale & Goldstein and Stanley J. Gele for Plaintifts and
. Appellants. - e
" 1sel, and Thomas A. Darling,
ndant and Appellant.

John B. Heinrich, County Cou
-Deputy County Couusel, for Defe

JANES, J.—This is an appeal by defendant county from &
judgment for plaintiffs in an eetion brought on the theory of
inverse condemnation.! Plaintiffs have filled a erozs-appeal
from that part of the judgment| which found the taking to
have occurred on November 13, 1963, but have requested that
the cross-appeal be dismissed if the j
by the county i3 affirmed. The tr

" following issues: (1) whether a faking by inverse eondemna-
tion had in fact cceurred, and {2} damages. The issue on the
main appeal is primarily whether|the court correctly fonnd a
taking--permanent in nature—io have oepurred; we are not
eoncerned :.vith the issue of valuation. '

The action is based on & elaim } ,
through a series of acts deprived plaimtiffs of the use and

- eock died after judgmeni was entercd and his widow, Trene Peacock,

VThe original plalatiffe were In J. f and J. W. Peacock. Mr. Pea-
n substituted as a plainfiff. -

acling as Exccutrix of his estate, ns
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however, that the affeeted pareel, herein referred 1o as the
“take’’ aven, encompissed 2614 acres,

The controversy centers upon the impaet

the time the subject proceeding was initiated,
In 1955 plaintiff Reese, the owner of & large
which extended south from Sunset Avenue (the existing
. boundary of Phoenix Field) to the American River, entered
into an agreemcnt with plaintiff Peacock for sale jof the prop-
erty, in suceessive phases. I’eacock’s purchase an subsequmt )
development storted with the southernmost portion of this
property, followed by generally contiguous seebi fo the
north. Ilis plan was to develop the property immediately
south of the airport last, because of its potential commereial
value onee the area south of it was developed. Deyelopment of
~ the “"iake’’ area was in the planning stages by 1959, subdivi-
sion maps had bern prepared, the County Eng eer s offici
had been contected regarding sewer faeility commitments and
arrangements had been made regardmg the |bonding of
improvements.
In 1858, however, the county had entered into
with Le:gh Fisher and Associates, Airport

agrecinenl

area eivil airport development program. The
- report was published in 1959, and, although it
primarily with the coneept of a new metropolita
ineloded recommendatious for *‘a county.wide system of
{smaller] county airporis to serve all the aviation necds of the
community.’’ The report expressed the need for T permanent
publie airport facility in the northeast area of thelcounty, and
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recoimnmended that primary consideration be given the pessible
use of ’hoenixz Field to serve that need. Tt wag further pointed-
out by the report that Phocuiix Ficid was sitnjgted in a rapidly
developing residential area and the recommendation was made
that the couniy take homcdiate sclion **to provide eompatible
land uses and naintain proper approach criteria . . . .» sug-
gegting the use of zonivy regulations as a method of imple-
menting this purpose,
Aflter the Leigh-Fisher report was submitted to !.he board of
supervisors in 1958, a joint city-county alrpo study commit-
tee wns formed to review the report and its recommendations.
In January 1960, the study committee adopted a resolution
recommending that the county ossume responsibility for sir.
port developinent in line with the recommendations of the
- -Leigh-Fisher report, and in Marech 1960, that resolution was
" ratified by the Board of Supervisors. Hearings were held by
the board of supervisors, looking toward adebtion of zoning
measures to control further development of the area necessary
for .Phoemx Field expansion, and My, Peacock and his attor-

ney attended several such hearings and protested the intended
zoning restrictions, .

On April 6, 1960, the board of supervisors adopied Ordi-
nance 697, which by ils térms applied only to **. . . the air-
port commonly known as Phoenix Ficld.”’ The effeet of the
ordinance was to establish requirements in wyegard to clear

. any atructure or vegetation with a height in exeess
in an aren extending 200 fect from either end .
A clear axrspaoa requ:rcment of 20:1, or 1 feet of elevation for

zone, -np ‘structure was permitted in excess of 10 fect; any
exeess would eonstitute an ‘‘obstruction.”” The county con-
gidered this ratio to be vequired by 'TSO0-N18" (Technical
Btandard Order, U.8. Dept. of Commeree) for compliance
wWith certain federal standards with which the|county sought
~ to comply in order to be eligible for participation of federal
funds. Contemporancously with enactment of Ordinance 697
the eounty entered into a lease-leaseback agreemeut with the
private owners of Phocnix Field in order. to create the public
interest in the airport nceessary to qualify for éligible federal
fands. Thereafter the sub-lessee, the Fair Oaks Flying Club,
operated the airport as a publie facility.

By the time Ordinance 697 was sdopted, the eounty had
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become aware of the need {0 acquire an interest in the adja-

nix Ficld project which were concer
itself and the surrounding ares, inc

cssary additional land. The
- plans were not limited to the existing faeility, but alse

tems, and the area of clear space te
plans prepared varied from one pian tp another.

On June 12, 1963, the board of sup«
property in the arca of Phoenix Field, including the aubject
“{ake'! arca, from an agricultural classiflcation designated A-
I-{ 1o a diffcrent agricnltural elassification known as A-I-B.
Althougl the A-I-B classification perpnitted a greater density
of use for residentinl purposes (one!single family home per
acro as opposed to one for cach two aeres under the A.1.C
classification}, the A-I.B zoning was slightly more restrietive
in cerfain areas of height regulation than Ordinance 647, and
was a type of zoning specifically designed for use in airport
and airport approach areas. Although directed by the board
of supervisors (under the anthority of Ordinance £97) to ini-
tiate. proceedings for adoption of an Birport approach zoning.
ordinance pursuant to the Airport Approaches Zoning Luw of
the Btate of Californin? the eounty planning director at-
tempted to accomplish the desired resplt by ihe zoning reclas.
- wification, This zoning, or any other height restrictive or pro-
teetive scheme, waa not adopted relative to an} other private
airport in the county.

Finally, in November of 1963, & general Phoenix Field
“Land Use Plan was gubmitted to the bosrd of supervisors for
approval and the plan was adopted by the board on November
13, 1963. The future airport contcmplated by the general plan
.of November 1963 was a two-runway fald involving & clear
area ter than that established by Ordinance 697 By
resolution pussed on February 19, 1964, the board of supervi-

¥{Gor. Codo, §1 50485-50485.14.)

Mecunso the various stedy plans gnd proposals varied stightly as $o
the alignment of the clear ares, thers was sope confusion as to the exact
ares reqoired. The trial court, in its judgment, selacted tho sren deline-
ated by the county in this gencral plan as thq aror of the actunl take,
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sors dircetod the taking of necessary steps 1o cffectuate the
gencral plan. - o
Negutiations thercupon commenced for purchase of both the
airport site and the “‘take’® area, The eounty's plans beemae
less certain, however, toward the end of 1964 and beginning of
1965, beeanmse of diffienity in repching an agreement as to
price with the members-of the Fajr Oaks Fiving Club, owners
of the Field proper, and on Marph 24, 1965, the bhoard took
~ aetion, wpon recommendation of | its director of airporis, o
instruct the county exeentive and other responsible eounty
~ officers (1) “‘to take the necessary ateps o eancel the existing
lease between the County and the Fair Oaks Flying Cluh
relative to Phoenix Field. . . ."” (2) “to prepare an ordi.
nance reseinding the height ordinanece [Ordinance 687] pre-
viously adopted by the Board ¢f Supervisors for Phbocnix
Figld, . . .”” (3) ‘"o initiate actipn and the necessary publie
hearings for the deletion of Phoepix Ficld from the Qeneral
Plan of the County. . . .” and {(4) to direct . .. “Public
works to continue to look for siteq in the area.”” The order of
March 24, 1965, wes temporarily suspended, however, by
action of the board on April 7, 1865, in order to permit the
City-County Chamber of Commeérce to assist in purchase
negotiations for the field. This *Ymoratoriam™ on the aban-
donment order was coniinued for an additional 60 days by
action of the board on. June 2, 1965, On Scptember 13, 1955
the board confirmed its intention to mbandon the Phoenix
Field project and ordered that the steps previously direeted
be taken, . ' ,
During the period of time expended by the county in the
foregoing acts and planning—commencing with authorization
of the Leigh-Fisher report and ending essentially, with the
filing of this aetion in QOectober of 1964—plaintiffs have been
frustrated in the cconomie develppment of their remaiping
property in that they have been uhable to obtain approval of
any subdivision waps because of the prospective effect of the
entire Phoenix Field project. Early attempts to acquire sewer
eommitments were unsuccessful (boeause of the uneertain
nature of the airport development. Plainiiffs were unable
throughout the cntire period to obtain information from the
county as to the boundaries of ithe proposed project, although
they were assurcd repeatedly that the bues would soon be
fixed and that the land involved jn the airport development
wonld be purchased by the county.|Property 1axes were raised
substantinlly, although plaintifis were unable to use the prop-
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erty; they were told this would be taken into consideration at

the time of purehuse,

Mv. Peacoek submitted salelivision map in July 1062,
which proposed the developnrent. of 69 lofs. The MAD Was re
jected and Peacock consnlted with the plajining direcior in an

effort to prepare an. aceeptable map. He was told that all the

land in the area was “frozen®’ wnti] the (eounty deterinined
how mueh 1and it needed for the afrport praject. Although the
i%-lot subdivision did not nclade any land within the elear
zone required under Ordinaner 697, the Planing Conmission
ultimately rejocted the map, on September| 11, 1862, its report
stating that the proposed subdivision 'y ould be in eonflict
with prospeetive publie development’” of Phoenix Field, and
Tarther, thut it @id not allow for g propused relocation of
Bunset Avenue, Prior to receipt of the tejoetion plaintils’
engineer Lad prepared & pow proposal for the same sybdivi-
sion, bui. eonsisting of 41 lots, and conformfng to the proposed
roud changes. This map was submitted in|Oetober 1962, but
was also rejected. A third subdivision may was conditionally
approved, the conditions imposed by the plg:uning Commission
restliing in a net of 25 lots. ‘However, the| cost of sewer ean-
neetions, whieh would have been initially absorbed by the
laraer nmnher of tols, was uow to be appoitioned to only 25,
and the plan wag considered ceonomienlly unfeasible. Road
alignments involved alse remaied in a siate of flux and thc
subdivision was not  pursued, Timely appeal was taken 1o the
board of supervisors from the actions of the planning connnis.
sion, but the planning action was npheld a5 & poliey deeision
neeessary for protection of the proposesl Phoenix  Field
Projeet, and plaintiffs’ subdivision was disapproved, Mr.
Peacock was repeatedly told by various edunty officials and
severel members of the hoard of supervisors that he should
not bring a threntened suit in inverse condemnation beeanse
the comnty fully intended to parchese the
This evidoner was reevived for the Himited
sirating that the county was equitably estopped from assert-
ing a1 defense of limitations.

The board of snpereisors wias aware 1bat anothdr property owner in
the Plioenls Ficld aren lind sueecsfully proscented
tion ault sgninst the county,”

SQoveroment Code seetion 911, formerly Code [of Civi) Frocedure,
seetiom 715, The point is not of major signiffennes, sifee o oTaim wag filed
againet the comly in August of 1003, leas than ohe year after the dule
of taking ns determined hy the frisl eaurt, and the eonrt ford an
estonpprl to oxist, -

n hiveese eondemnn-

[




- appeal) was terminated by the

‘effect as to plaintiffs was to depri
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Phuintiffs then filed their present complaint, alleginy thy,
the effect of the enactinent of Ofdinance 697, and subsequent
actions and enacinients by the e unty, has been to so resteipe:
the useable height of their Innd that the property affocted hay
been pernaneuily taken and day aged, witheut eompensation,
coutrary to the provisions of the California Constitution, arti-
;:;e I, section 14. The pretrial orfler framed the issues as fol.

ws; .

*1, Did the action of the defen
to the subjeet property for whi
eompensation .

*2. 1Iss defendant iaken the roperty by inverse condem.
nationt ' '

3. What is the tuke or valusti _

**4. 'What is the measure of damages?

**B. What are the damage and dompensation to be awarded t

Prior to tria] the order was zmended to inelude the issues
of defense of Jimiiatious and estappel to plead such defensc.
The first phasc of the aetion (Lhe phase involved in this
ipsnance of an interlocutory
deeree of inverse coindemmnation, and the eeurt made extensive
findings, We summuarize (hose relevunt to this nppeal,

ant eause injury or dmaage
) péaintiffs are entitled o

County Ordinance 697, enact Muy 5, 1960, was & height
restriction ordinance cnaeted pursuent to the Airport Ap-
proaches . Zening Act. (Gov. Code, §§ 50485-50485.14) ; said
ordinance provided for eloar zoncs and areas wherein vegeta-
tion eould not be grown or any|structure erceted, nnd its
: e them of the beneficial use
of portions of their property, in that it prohibited thon from
growing any vegetation or ereeti g any struetures thereon,
although airspace above their pro rty was used by the gen-
eral public, _ :

The lease-leasebuck agreernent between the touuty and the
Fair Onks Flying Club ereated a public interest in Phocnix
Field, which continued during the period of eounty stndy
regarding the location and development of a publicly owned
fucility and pending completion of study plans concerning
such facility as part of & comprehdusive overall aviation plan
of the defendant county. Said agrepment was exceuted in eon-

. neetion with adeption of Orglinanc 697 to maintain the statns

quo_of land wses in the arce, pending completisn of such
studies, and was still in effect at the [time of trial,
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and November 13,

1963, thce ecounty, through ifs approprinte ofticials, affirma-
tively prevented plaintifis from making ndrmal, logical subdi.

vision use of their property in extension

of theiv adjoining

prior subdivisions, which uses wonld have been permitied but
for the restrictive provisions of said ordingnee, the restrictive

xoning of A-I-B elnssifieation and the proposed development
plans of Phoenix Field. IR

Crdinauce 697 was an interim study ovdinance and was not.
repealed by the A-I-B rezoning of June 12,1963, A-1-B zoning
in_a specific type of zoning designed for land adjacent to
airports, but was not applied to land adjreent o any other
private sicport in the county. The land cgnfiguration of this
xoning was identieal with the configuratioh of the land to be
acquired by the county under the general plan of November
13,1963, .

By the enactment of Ordinance 697 and the zoning of said
property as AI-B, “‘the County intended fo and did, in faet,
mainteins the status quo and use of the property as unim-
proved lunds and prevent the development thereof and the
construetion of improvements thercon gduring the study
pericd. By such acts the County intendéd to prevent any
increase of cost in the acqaisition of the $aid lands between

-the time of the cuactment of the ordinance and such time as

the County would be ready to acquire or ptirchase ihe subjoct

‘& necessary and integral part of the total cg

" participation was made. Administrative

property. Absent such restrictive regul

tion zoming, the

County recognized that the subject propenty would probably

be developed with residential units and at

the time that the

County would be ready to acqnire the property, the cost of

aequisition would iucrease because of the

mpiovements that

would have been normally constructed upoy the subjeet prop-

erty, By sach setions the County of Sacra
and in fact did, prevent any developnient o
erty, deprive the plaintiffs of any bene
property, and maintrin the status quo ¢

nents intended to,

the subject prap-
eial wse of their
ercof during the

period frow the enactment of Ordinanee 697 until the present

time, "

Acquisition of a public interest in and
clear zones, and the approach zones, and th

the plan would not have qualified for feder
tion in the absence of some such interest, Aj

structed to implement the county’s pld

to the Field, the

p *‘take’’ area was
nnty project since

al fund partieipa-

pplication for such

officials were in-
u, and pursnant
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thereto negotintions for purchase of such arcas were earriod
ou through 1961 until the Iutter papt of that year, al which
time the county withdrew from ne%-:}tintions avd deelared o
moratorium on the expenditure of frinds previously budweted
for the purchase of Phoenix Field angd the “*take’’ area.

On November 13, 1963, the county enacted a general plan
for Phoenix Ficld and the savronnding arca with the intent to
culminate and complete the study plans begun ander Ordi.
nance 697 (section 5 of which provided for a permancend
enaetient) and further aflivined continuance of the publie use -
of the field nud the vestrictive use lijnitations of the ordinanee
and zoning previonsly imposed, Oudisanée 697 was merged
into the general plan and supplanted by i(, but the restrictive
offeet on plaindifls’ land continued, in addition to further
restrictive mensures contained in the gencral plan. The perior
" botween cngetment of QOrdinance 497 on May 5, 1960, and
adoption of the pencral plan on November 13, 1963, was a
_veasonably time for the County to jeomplete ifs study mder
the interim provisions of Ordinanpe 697.° The adoption of
the restricdive provisions of the gdneral plas, however, ansd
continuntion of the previous restrfelions thereby regardin:
the use of the tand after November|13, 1983, *‘ was unreason-
wble, # deprivation of duc procyss, aud a evnpensatory
restrietion upon the use of plaintiffs] lands.”’

J

Under the authority of Ordinunee 697, the rezoning of June -
12, 1963, wund the general plan of November 13, 1963, “fihe
dofendunt and its officers committdd various sets evidenviny
their intention sud position that the Phoenix Ficld Project
was, it existence and that the proliibitory provisions of said
cactinents applied to plaintiffs’ lands, alt of which deprived,
plaintiffs of any pructical, substantial or beneficial use thereof.”

BAE the time of enaetment of Ordinaned 897, Govermuent Code seetion
035808 provided: ‘ :

£0F 63506, TE the planing commission, oy the departmeat of plaunivg,
in gaod fxith, i condueting or intends 1o condnet studivs within a rea-
sonable time for the purpese of, or holding a kenring for the purpose
of, or s held a heariung aud bas recomhended to The fopiglalive hody
the sdoption of any soning ordinance or gmoendmont or addition thercto,
or in the event that now terrilory may nnuwxed to n elty, the lJegis-
ative body to protect the public safety, henlth and welfavo may adopt
RY O OFGENEY weasure, & temporary interip soning ordinance probibiting
auch snd any ollor pecs which may be in conflict with such oning ondi-
nunee. ' In 1961 thie seetion was mgended to provide thak meh mensares
could only he efivetive for cue year, unlesy exteuded nnder speeificd pre
epdurca T suather yenr, with 8 maxinum) of Lvo siel extensions {Rint~
1061 ek, 1571, §1) but suth nmendwenl has boen inlerpreled not 1o
apply reteodvtively. (39 Ogm CalAttyGhep, o 2410,
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“The exceplionsl and cxtraordinary eireumstinces here-
tofore enumerated culminating in the adoption of the gen-
eral plan of Moven : constituted a
subject properly by inverse condemnation® by f
without ecompensation. By reasen of said general| plan and
the rostrictive uso and zoning, plhintiffs’ laud. had no prae-
tical value or beneficial use to plaintiffs in sny manner
consistent with ity value; the highly oppressive effect of the
restrictions was to deny plaintiffs use of their In
dedieate it to & public use,

Finally the court fixed the date of November 13, 1963, as
the date upon which the county took tho snbject| property,
finding that the said take was of the fee and not of| any lesser
interest or eascinent in or across the property. The boundaries
of the ‘“take’’ area were determined 1o be those aot forth in
the county’s genersl plan. The eounty having nepotiated with
plaintiffs for the sale and purchase of the “iake’’ area
according to the boundaries set forth in the genera plan, the
court eoncluded that it was proper and reasonasble that the
boundaries of the ‘‘take’’ area be defined by sald general
plan, ' : ,

Therenpon the court reached conclusions of Jaw generally
responsive to the summarized findings of faet, ddternining
that plaintiffe’ right 10 eompensstion vested absolutely and
irrevocably on November 13, 1963, and that ** [A]ny Bet or
nets of the defendant which may remove said resttictions or
" wherehy defendant may abandon the public use of said lands
shall not divest or deprive plaintiffs of their Tight tb compen-
sation for said taking.’’ The interlocutory judgment was then
entered,

11X Confentions on Appeal - |-

The county contends on appeal {1) that none of| the three
eounty enactments and actions involved, standing alene, eon.
stituted inverse condemnation; {2) that these actions
latively, and the uetions of county officials related th
not constitute inverse coudemnation ; (3) that the finding that
plaintiffs’ property was taken by inverse condemnation is not
supporied by the fact that two of plaintiffs’ subdivikion maps
were not approved, nor by the evidence indicating that the
board of supervisors was aware of or considered the| fact that
its planning actions would affect tho value of ‘subject
property; (4) that the court’s finding that Ordidance 697
and the rezoning of June 12, 1963, were done for the purpose

~of preventing an increase in the value of the proge iy was
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- “beyond the power of the eourt to make, sinee that issue ws,
not before the eourt either by the pleadings or the pretyia)
order; and (5) that if any of (hie couniy’s netions did cons .
tute inverse condenmation, [the ‘“take” was only of a toy,.
porary casement in airspace, -

. IV. Phe Issuc of Inverse Condemnation

{1] Significantly, the trial court did not find that any of
the county's enactments or aclions, standing alone, consti.
tuted inverse condemnation, Rather, the court sgreed with the
position of the county at tria) that Ordinance 697 was enacied
a3 and was an interim stud, ordinance, and that the period
beiween its enactment and the aduption of the general plan
for Phoenix Field was a rehsonable timo for completion of
such study. Nor did the coupt hold that the rezoning of (e
property in Junc of 1963 furpisked a basis for relief, althougl
of the five private airports eferred fo in the Leigh-Fisher
reports only property adjapent to Phoenix Field was so
reclassified. (8ee Kissinger v, City of Jos Angeles (1958) 161
Cal.App.2d 454 {327 P.2d 1p].) Further, the court did ot
consider the ennctnient end sdoption of the general plan, per
s, a8 constiluting inverse cor demnation, but reached its eon-
elusion partly on the basis of the eontinuation of the restric-
Live measures beyond what wis found to be & ressonable {ime
for their existence, _ ,

The county's two initial egntentions are based in part on
the provisions of Public Utllitics Code scctions 21402 and
21403, which provide that aireraft have a right of flight over
land, including the right of flight within the sone of approach
of any public airport without| restriction or hazard,? contend-

TPulilie Utilities Gode, sections J1402 and 21403, road, at the timo of
trinl, ze follows: . -
- H21483.. The ewnership of the spece above the lond wad wulers of
this Biate in vested ju the several owruers of the surfzee Loneath, subjoct
. to tho right of Right deseribed in Beetion 21403, No use shall be wnde
of puch girgpaee which would intesfere with such right of fight; pro-
vided, thut any wss of property inieonformity with an originsl zone of
spproach of an airport shall aot be rendered unlzwful by rémsen of &
change in suck xone of approach. .
“‘f‘ 21403. {a) Flight in aireraft over the land snd wabers of thia
Btate is lawful, unleas at altitndes below those preserlbed by fedorad
autherity, or unless so conducted sq to be imntinently danﬁmu tc per-
sons or property-lawinlly on the lahd or water beneath. The landing of
an pircraft en the Iand or wilers of another, without his eonacut, is
ualewfol exeept in the case of o foresd landing. The owner, lestee, or
sperator of the aircrafi is liable, as \provided by law, for damages causcd
by = foreod landing. . .
#1{b) ‘The right of Alight in ajrcraift includes the right of snfc neeess to
publie alrports, which mcludes this| right of Mighk within the zous of
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ing that those seciions operated to impose the restrictions of
TSO-N18 upon plaiut!ffﬁ property at the time’ the leasc.
ieaseback ngreement became operative, anfl henee ihat Ordi-
nance §97 was of no additional restrietivel effect. The eounty
contends further that even if it is assnmed that the rvestric-
tions were ereated by Ordinanee 697, rather than by scetions
21402 and 21403, such restrictions constituted a valid excreise
of the county's planmng and zoning powers, as distinguished
from an appropriation for public use of a compensable inter-
ezt in plaintiffy’ property.

~ In Anderson v. Souza (1952) 38 Cal2d
however, the court {adopting the opinion of Justice Van Dyke -
of this court) in spesking of the predecessor to the present

_ Aeronautics Commission Act and the companion Federal Act

. (UB.C.A., Title 49, § 176a) stated: ** ¢, . |. these declarations
were not mtended to and do not dnrest onmers of the surface
of the soil of their lawful nghts incident to ewnership.'*’
{p. 839.) And at page 842 it iz stated: ** ‘The Siate Acvonan-
ties Commission Act contemplates the the furtheranee of avia-
tion, with its manifold benefits to the publie, by opcration of
both public. and private fi2lds, but with respect to the public
flelds it provides for their establishment! by countics, cities
and other municipal agencies, requires tHe finding of public
eonvenience and necessity and contempltes the use of the
power of condemnation.’ ™’

The A:rport Approdches Zoning Law {Bov, Cude, £§ 50485.
50485.14), in relationship to which Ordinance 697 was en-
seted, also contemplates use of the power| of cminent domain
in instances where constitutiona! Hmitatigns preclude the use
of the soning power. Further recognition by the Legistatnre
of this limitation is found in Civil Procedure, scction 12394,
‘which provides: ‘‘§1239.4. Where necesse ‘
approaches of any airport from the encroachment of strus-
tures or vegetable life of such a height or character as to
interfere with or be hazardous to the use of such airport, land
gdjacent to, or in the vieinity of, such jsirport may be ad-
quired under this title by & eount)r, city or sirport distriet
‘reserving to the former owner thoreof an irrevoeable free
license to use and oecupy such Jand for all purposcs exeept

25 {243 P.2d 497],

approach of any public aliport without restrietibn or kazard. The zone
of mpproach of an airport shall eoriform 1o the ?eeiﬂu.thn' of the
'i'oehmcal Biandard Order of the Civil Acronauti Inistralion of the
Department of Commerce designated TAO-X18. | (§ 21403 wns amended

by Btats. 1867, ch. 851, § 1, ia respecta not here minterial ) )
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the erection or maintenance of structurgs or the growth or
maintenance of vegetable life above a| certain prescribed
height or may be acquired by a county, eify or airport district
. in fee.” :

In support of tlic coniention that the egunty’s actions were
a valid cxercise of the polies power which could not amount
to a compensable taking, the county eites Smith v. Counly of
Sonta Barbera {1966) 243 Cal.App.2d 126.(52 Cal Rptr. 292]
and Harrell’s Candy Kitchen, Inc. v. Sayasota-Manalee Air-
port Authority {Fla. 1959) 111 S0.2d 430. The facts of both
cases are distinguishable frem the instant one. Swiith upheld
a5 2 valid excreise of regulutory power a rezoning of property
from residentinl to design, indusirial in pn aren involved in
possible -airport expunsion; the ordinance there, however,
merely changed the allowalle use of the property rather than
to virtually prohibit its use by its owners and to devotle it ton
public use. Yu Harrell’s Condy Kilchen, supre, the constitu-
tionality of airport approaeh regulations was upheld, hence
the case stands generaily for the proposition advanced by the
sounty. The regulation there, however, limited use of the sub-
ject property to 27.64 foet and plaintifis desired to use an
sdditional 13.86 foet for an ornamental poof for advertising
purposes, The restrictive action of the airport Authorily was
not & denial of any use, such as found by {the eourt in the ease
at bench, but a limitation siill allowing |scme beneficial use.
Yurther, as noted in Sueed v. County of Riverside (1063) 218
Cal.App.2d 205, 212 {32 CalRptr, 318] [hearing denied], the
Florida case is considerced an expression of the winarity view
in the United Siates. Cases on the subject, collected in 77
ALR.2a 1355 following the leading case pf Ackerman v, Porl
of Seattle (1960) 55 Waush.2d 400 [348 P|2d 664, 77 A.L.R.2d
1344), declare the majority rule as follows: '*§3. Zoning ordi-
nances purporting to limit the use of lapd and regulate the
height of structures on land near or surtounding an airport,
thus having the cffect of graxting & frec path of girspace over
which planes can fly or take off and lahd at low altitudes,
have frequently been held wnconstitutional as a ‘taking’ of
privals property without just compensation, especiatly since the
governing body could procure the land by eminent domain
proceedings.”” (p. 1362.) | - |

The view expressed finds support in 8peed, supra, wheve it
_ is stated nt page 209: ““In summary, thd zoning law and the
eoning ordinmmee permit elimination of) eirport hazards in
approaches t0 nirports through the expreise of the police
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property Tight may be acquired by purchgs
dunnation in the manner provided by law.

““While beight. restrietion zoning has long been recognized
23 a valid exercise of the poliie power, there has been a relue-
tance to extend this method to the protection of approaches to
airporis; instead, air easements with payment of ecompensa-
tion appear to be the more aceepiable, nlthongh net undis-
" puted, method &f protecting approach zonesl {Sce 13 Hastings
L.J. 397, Adrport Zoning and Height Restriclion.) .

““We believe there is a distinetion betwpen the commouly
gecepted and traditional height restriction goning regulations
of buildings and zoning of airport approaches in that the
latter cmltrmplatcs actuet use of the airsplace zoned, by air-
oraft, wherens in the building cases there! is no invasion or
trespass to the area above the restricted zone,”’

In further support of the contention that'all three nctions—
the ordinance, the rezoning and adoptign of the grneral
plan—were permissible exercises of the |police power, the

eounty cites Meiro Bealiy v. County of Kl Dorads (1563) 222
~ CalApp.2d 508 {35 Cal.Rptr. 480}, and Morse v. County of

San Lwis Obispo (1967) 247 Cel.App.2d 600 [55 CalRpir:
"110). Metro involved an attack upon an |interim ordinance
enacted ot the request of the planning compmission, which had
announced its intention to hold hearings ppon the proposed
adoption of a comprehensive water congervation and develop-
ment plan. The ordinance was declared tg-be an emergency
measure, required by the pendcxmy of the cmprehensive plan
Plaintift’s propérty was within one of 31 potential reservoir
sites, all of which were similarly restricted by the ordinance.
The ordinance was & short term measure, limited in duration
by the amended provisions of Govornment Code scetion
656806.% In upholding the validity of the ordinance this court
noted tlie temporary duration of the provisions restriciing
development of plaintifl’s property and pointed out the fol-
lowing significaut factors in the evidence:**. . . (1) plaintiff
is not being singled out as & lonely object of regu]atwn The
ordinance affects all new would-be homne subdividers withia 31
potential reservoir sites spread throughout the entire county;
also {2) the lands here involved have been unused and unus-

SFor the text of section GSBOG, ses footnote 6, Juym, P 14
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able for generations. They are precipitous or hilly; rocky,
brush-covered ; (3) there are no subdivisions i the immediite
vicinity. An a.ttompt to launch a homesite development on
plaintiff’s lands would be & ploneering adyenture. . . ." {p.
513.)

Recognizing that the police power is not illimitable, we
nevertheless found upon the facts there presented that the
ordinance in AMelro, supre, wes neither oppressive nor unrca-
sonable, in view of the temporary eharacten of the restrieticus
placed apaiust plointiff and others, end afier weighing
against such hurdship the neecessity fo
restrictions during the cvolution of a count

+we there pointed out that *f. . is the
yardstiek by which the vnhdzty of a roning oxdinance is to be
measurcd and reasonablencss jh this connection is & matter of
degree. A temporary resiriction upon land use may be (and
we fecl is under the facts hiere) a mere intonvenience where
the same restrictions indcfiuitely prolongpd might possibly
metamorphize into oppression.'’ (p. 516.)

Morse, supra, is equally distingnishablel from the instant
case. There plaintiffs’ complaint alleging that the rezoning of
an arca in thé vieinity of a2 eounty airport resalted in inverse

~ eondewnation was dismissed after a demurrer was sustained,
-and the ruling was upheld on appeal. Pluintilfs® property,
when purchased by them, was zoned A-1 (agricultural), per-
mitting a density of one residential dwelling per aere. They
submitted & subdivision map under a county zoning ordinance
which provided that applications for rezoning would be given
eonsideration in relation to the general development of the eomn-
munity. Their map proposed R-1 use, a zoning under which the
allowable density wounld be increased from dne io five residen-
tiaj structures: per acre. Thereupon the planaing commission
undertook to review zoning of the entire area in the gencral
vicinity of the county airport, and after a public hraring the
eommission recommended and the board of supervisors acted
to decrcase rather than increase the allowable density of the
aren to A-1.5, & classification which required five acres for a

single-family dwelling. Unlike the case at bs
ing appropriasted no airspacc above plaint
did it ercate any restrictions upon height;.
of the appellate court did it attempt to an
tion by spot-zoning. *‘. . . Bo far as the pi
reclassification neither resulted in the use

nch, the new zon-
fis’ property nor
or in_the opinion
ipate copndemna-
ings Qdisclose, the
of plaintiffs’ air-
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space for public purposes nor did it take apay plaintifis’
right to continue the existing use of the property.' (p. 604.)
The ense stands for no more than the propopition that the
facts there pleaded by plaiutiifs sbowed only thai the rezoning
ordinauce was g proper regulation of land use, rather than a
_device for taking plaintifis’ property.

In distinguishing Snced v. County of Riverside, supra, 218

Cal.App.2d 203, the Mferse epurl elearly demonstrates the
. applicability of Snced to the case presently before us:

Y Piaintiffs cite Sneed v. County of Riverside, 218 Cal App.
2d 205 [32 Cal.iptr. 318], in support of their|argument that
this rezoning constituted o iaking of private property for
public use without compensation, In &need, the County of
Riverside enacted an ordinance imposing height restrictions
on all struetures on ecertain property, the effeet of which was
to create an eosement in the airspace above plaintiff’s prop-
erty for use as an approach zone 1o the eounty|airport. Under
the ordinance the maximum height linits on Sueed’s land
directly adjoining the runwiy had been lowered to four fect,
less thun the height of existing structures on the land. Large
numbers of aireraft took off and landed at the air port by
flying at low altitudes over his property. The basic issue,
aceording to the court, was whether the Riverside ordinanss
was a height-linit ordinance authorized by the police power or
whether in realily it ereated an air easement jover plaintiff’s
property without the payment of compensatiop. After distin-
guishing between municipal regulations wh e.h restriet or
destroy certain rights indigenous te the privaje ownership of
property {noncompensable losses) and vegpl
trasnfer those rights-te public enjoyment, {
ings), the court coneluded that a regulation v
height of existing buildings within the appr ch patterns of
an mrport eontemplates a public use of airspace above private
land, in effeet an air easément, for which compensation must
be paid. . . . (Morse v. C’mmfy of San Luis Obispo, supra,
247 Lni .‘Lpp Ed 600, 603-604.)

The conuty cmutends—-—mdependeuﬂy of the effect of Ordi-
nance 697 and the regoning of the area—that enactinent of the
general plan of November 1963 furnished no basis for a find-
ing that plaintiffs’ property was taken in inverse condemna-
tion. The eounrt, however, made no such singular finding. The
evidenee of ifts comulative effect with the othdr county enant.
ments, eonsidered in relation to acts of the ¢ounty’s officers

"admivistering the various restrieiive provisi
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©in continning the restrietions beyond that

- judge undoubtedly looked to this evideuce
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to the court’s doterminntion of & {aking. The court fonnd the
actions of the connty to be rensonable up fo & point in tine
determined 1o be November 13, 1963; the actions of the county
date were found 10
be wirvensonable and oppressive, conslifuting a compeisable
iaking of plaintiffs’ land. The finding has substautial support
in the record as a whele, The evidenee diseloses mueh eonfu-
sion and uneertainty upon the part of various county offieers,
ns well as seversl members of the Board of Supervisors as
to the meaning and effect of the “‘clear'” zohes established Ly
the official doeuments in evidence and as toithe boundaries of
the proposed airport project. Patently erepneous interprela-
tions were at times made by county officers npon the question
whether m speeified clear zones all vegetation and stcucbures
were prohibited from ground level or only above the excess
height limitations preseribed by Ordinaned G97. The hmpact
on plaintiffs’ land—in the phreaseology of o county officer—
wea 1o ““freeze’” development of any meaningful kind within
the area determined by the court to have been taken, sud such
agtion by the counly s representatives was epnfinned and rati-
fied by “policy decisions”’ of the Board pf Supervisors in
rejecting plaintiffs’ plans for subdivision ddvelopment in that
part of their land in which under the terms of the ordinance
itself building obstructions would have begn permitted to a
height substantially above ‘‘zero’” or grourd level, The trial
of action by the
county as well gs its officers as supportivg of the finding—
with which we agree—that plaintiffs were denied any praeti-
eal or benefleial use of their affected property.

Nor are we persuaded, under the facts [presented, by the
suggestion that plaintiffs were required first 10 seck judicial
review, under secction 11323 of the Business and Professions
Code, of the decisions denying their proposed subdivisions.®

. Kirschie v. City of Houston (Tex.Civ.App.[1959) 330 S.W.2d

629, cited by the county, is distinguishablg from the instant
case, Kirschke involved the denial of 2 building permit by the
city based upon an anticipated need for plaintiffs’ property
for highway purposcs. In aflirming & judgroent after demur-
rer sustained lo a eomplaint sounding in
tion, the Texas court pointed out that plab
mught rolief by mandamus or mandatory injunction, as the

. *The prwmions for judicin! review of subdivision determinations wers
revived and placad in Business and Professions Code, scetion 115231 in
1965, (Btnt& 1865 ¢h. 1380 and 1341.} -
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~tive of this appeal. That neither the pleadings n
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city was not liable in dumages beeanse deninl pf the permit
was an excrcise of the governmental function|and had not
resulted in any taking ar damnge to plaintills’ property. The
compliint attacked in Kirschhe, however, showdd plainly not
only that tliere had yet been no highway consiruction, but
*. . . no hines or bomndaries [were] estublished,|no ordinance
passed, no money epproprinted and no set-baeks vequired.’’ {p.
633.) Morcover, contrary to the findings we review in the
instant case, the acts complained of did pot, in that court’s
view, amount to a taking. {Sce Frustuck v. Cily of Fairfex
(1363) 212 CablApp2d 315, 370371 [28 CalRpir. 357);
Bneed v. Counly of Riverside, supra, at p. 212.) |

We allude but briefly to the eounty’s eontenftion that the
finding of a taking by inverse condemnation is| unsupported

- by the fact that the two subdivisions were disapproved or by

the evidenee indicating awarencis and consideration by the
Board of Supervisors of the feet that its plapning actions
would affect the value of the property. The fhrust of the
argument is really dirceted to the propriety of {he inferences
to be drawn from that evidence, and the role reqhiring resolu-.
tion of conflicting inferences on appeal in support of the
judgment below is dispositive of this contention. (3 Witkir,
Cal. Procedure (1954) Appeal, §B8, pp. 2251.2252,) The
atiack upon the finding that the ordinanee and rezoning were
adopted for the purpose of depressing or prevénting an in-
crease of value in plaintiffs’ property is equally pndetermina-
the pretrial
order framed such an jssue is now of little eonsequence. The
evidence itself was relevant to the guestion whether the pur-
pose of the enactments aas to maintain the “status quo,”
itself a proper subjeet of inquiry, and the facts set forth in
the questioned finding were therefore relovant and material to -
the issnes plended. ’ ‘

V. Ezlcnt of the ' Take”’~Easement arj:cc?

[2] Finally, it is the contention of the comnty—relying
upon Pacific Tele. ete. Co. v. Eshleman (1813) 166 Cal. 640

(137 I, 1119, Ann.Cas. 1815C 822, 50 LR.A. NiS. 652], and

8need v, Counly of ERiverside, suprs, 218 Cal.App.2d 205—
that if a.compensable taking did occur it was mercly tem-
porary in nature and only of an easement in dirspace. The
Eshicman case, however, docs no morc than demonstrate the
principle, on dissimilar faets, that a taking may be of less
than the fee interest in property (p. 664), while Sneed illus-
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trates, at no advantage Lo the county, the differcnce hotwe,
the taking therein and that found in the efise ut boneh, A
pointed out in the report of Sneed {at p. 207} the fnteeen
allegedly taken from plaintifll theee consistedl in tevins of oy
air navigalion casentent over his property, the casewment ran.
ing from 4 fect in height at that port of hist property elosest
to the aivport to o beight of 75 fect at that frthest awuy. Ny
question arose as to the extent of the interest taken, but onty
as Lo whether plaintiff’s complaint stated & eause of nclion fur
relief. Thet it did, and cffeetively, is shown|by onr CXCEpls
from the ense The netual extent of the o sement, and the

Smoede of valuation, woere loft for (vigh :

While the taking which ocenrs as o result of inverse con.
demunation may be ouly temporary, and may fn a giveu situa-
tion invulve substantially Jess than the taking|of a fee interest

~in properly, we are satisfied, under the excpptional eirewm
stanees shown in the instant case, that the eyidenee properly
supports the finding of the trial judge that the interest taken
was the fee. Earlicr in this opinion we have indicated our own
obscryvation that the terms ““clear zone™ and ‘‘clesr area”
were sometimes misunderstood and wpon |other oceusions
interpreted by officials of the county in differcat ways with ref-
erence to the areas of airspace required by Ordinance 897 to be
kept unencuinbered. Their goal of keeping the appreach arcas
of the proposed airport “clear’’ of any obstouctions pending
detemnination of bhoundaries, appronch patferns, roadways,
and éother’ facilities inherent in the project brought sbout a
resirictive interpretation of the regulation which, as the ree-
ord shows, frustrated the offorts of plaintiffs to develop their
property by the logical extension of their subdivisions. It is
shown by the record that at one relevant poriod plaintifis
were even told by a county representative thut they could not
construct a goll course in the *‘frozen'’ area) as the *“flags”
would not be permitted to exténd above the p tling greens. It
is no answer to suggest that the ordinance and zoning provi-
sions could not be in suck mamer modifiefl or effectively
interpreted by meve officers of the eomity, #s a number of
county supervisors expressed the sume views) and the Board
of Bupervisors itself, in officially denying plaintifls’ appeals
from denial of their sybdivisiou applications, ratified the acts
of their officers and decided that as a matter of policy no
subdivision development wonld be permitted|in the affected

105p0 pages 24-23, supra.
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area which tended to conflict with the proposed airpopl in its
planning stages. The trial court took pains to point eut that
there was at no time any gquestion of bad faith of wilful
proceastinution upon the part of the supervisors dr other
county officers ;. they were simply faced with mauy infportant
budgetury and other fundamental planning problems velating
to the projeet, whieh at times seemed and eventually| turned
out to be msuperable. Meanwhile, however, plaintiffs were
deprived tolally of the eeonomic use of their propertyt within
the ““take’ area, as the eourt found.

[8] Related to the basic guostion of the extent| of the
interest taken is the charge by the county that the tripl court
abuscd its diseretion in denying the county s motions for con-
tinuanee, in the slages of the procceding approaching rial, at
2 time when the question of alundenment of the project was
then before the Board of Supervisors. However, the county
had before it the guestion of possible abandonment| of the
project for many months in advance of ithe trial dpte. On
March 24, 1363, the board took its first formal netion to aban-
don the project, eltheugh this initial move was susp
Tew weeks luter to permit further negoliation with the Fair
Oaks Fiying Club for purchase of their interests. On

an additional 60 days and it was not until Septamber
that the board finally confirmed its intention to aban
emntire projeet.

Meanwhile the case had been protried on Mareh 1 , 1963,
and the trial date fixed at July 7, 1965 Therealter, oh June
10, 1963, the eourt modified its pretrial order to provide that :

.. . the trial shall then proceed or shall proceed &t sueh
later time to which it is rcasonably continued by tHe triul
judge. . .. '

*“The purpose of this order is to allow the County of|Sacra-
mento sufficient time 10 take action which may affect the issue’
of what damages and compensation are to be awarded ithout
penalizing plaintiffs by delaying the trinl of the other issues
here involved which, in the Court’s view, do not rest op what
future action may or may not be taken by the County.”’

When finally called for trial on July 12, 1965, the ¢ unty’s
motion for a continusuece was denied. There wus no abuse of
diseretion. The county had had several yenrs to prepare for
trial. Plaintiffs had mauy times before filing suit expressed
their intention to bring an inverse eondemnation su , and
each time they were requesied by county offieers or county




supervisors to defer their suit u
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iti! the county's pluns wep..
fully developed in order hat the county could purchase 13,..
property. Plaintils had several times acceded to such s
quests. The county was aware tlat the previously anention.
inverse condemuation suit involying property similarly siyy.
ated had been suecessfully prosgeated. Denial of the motio,
for continnance was not n nbusp of diseretion, ““The fuvtyr,
which influcnco the granting or denial of a continuanee in auy
purticular case nre so varied that the trial judge must neees.
sarily exercise & broad diseretion.” (2 Witkin, Cal, Proce
duro {1954) Trial, § 20, pp. 1746.1747.)

Pursuant to their stated request, the eross-appeal by plain
tiffs is dismissed. The ju nt s afffrmed. Plaintiy

. respoudenis are to recover costs oy appeal.

Pierce, P. J., and Regan, ., congurred.
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