#i2 9/23/69
Memorandum 69-120

Subjeet: Study 12 - Jury Instructions

At the September meeting, the Commission decided not to drop the study
relating to taking instructions intoc the jury room. The staff was directed
to prepare meterials that might bhe sent ocut to trial Judges and others for
comment and to present this material to the Commission at & future meeting.
The staff was alsc to suggest persons who might be sent the tentative
recommendation,

Attached 1s a letter of transmittal, the tentative recommendation, and
backeground material that might be sent out.

The staff has discussed this topic with Jon Smock of the Judicial
Council (Ralph Kleps is on vacation until the middle of October)}. Jon
inGleated " that we could use the address plates of the Judileial
Councll to distribute the tentative recommendation to about 100 trisl judges.
This would provide the presiding judges and some other Judges with a copy
of the material.

Alsc the staff suggests we send the material to the State Bar {CAJ)
and to the Calfornie Trial Lawyers Association and the Association of

Defense Counsel for comment.
Regpectfully submitted,

John H. DeMoully
Executive Secretary
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LETTER OF TRANCMITTAL

The Legislature has dirzcted the Law Revision Comsission to maks 2
study to determine whother the Jury should be authorizod to take a written
copy of the court's instructions into the ‘ury roon i oivil as well as in
erimiral cascs. The Commiscion would 1ik: *o know your vizws on this gues-
tion,

Enzloaed ars the following matorials:

(1)} Tentative Recommendation Relatins to Takinz Instruciions Into the
Jury Roar in Civil Cascs

{2) Backzround material concisting of {a) letter from a woman who servaed
on a jury [pink), (b) cditorial written By a lawyer who scrved on a
jury {yellow), {c) letter fram s justice of the Sourt of Anpenl, cam-
menting on the difficult task Jurors facz {orezn), {4} Tllinels Prac-
tice Act § &7 which requirez that the 3ury be provided with a written
copy of the instructions {gold), and (e) Recommendation and Study
published by the Commission in 1957 (bluz pamphlet).

The Commiszion iz regquostineg that trial judges and attornsys roview the
tentative recommondation so that their comments may be considerad hefore the
Coammission determines what recamendation, if any, it will submit to the Legis-
lature. We need your commonts by Novomber 15, 1969. We hope you will de
willing to assist us in this study,

Yours truly,

John H. DeMoully
Exzeutive Seepetary

RONALD REAGAN, Govermer




68 Vernon Street, Apt. 1
Oakland, California 94610

June 25, 1969
The Attorney General
Statc of California
Sacramenco, California 95801
Dear Sir: California Jury System -

Judge's Instructions to Jurors

I am writing to request that you propose changes to the California laws
to provide that written instructions are automatically provided to
jurors in both civil and criminal cases,

I recently completed jury duty in Superior Court of Alameda County, my
cxperience consisting of a two-day criminal trial and an eight-week
civil trial. In both cases and in discussions with other jurors the
matter of the judge's instructions to jurors came up - why not give the
instructions to the jurors in writing at the start of jury deliberations?

1 wrote to the presiding judge of our Superior Court for an answer. His
response was enlightening, but it also prompied me to pursue this further.

l. Penal Code Section 1137 authorizes the Court to deliver the
instructions to the jury room upon request. Evidently this request
is seldom made.

I think it is seldom made because the jurors are not aware of
that possibility., My particular jury duty is probably not
extraordinary, and I found that inexperienced jurors are

confused about what will happen naext, what they can and cannot

do {we were not even told we could take notes in court until
someone asked the question), and the only contact they have with
the Court after retiring to the jury room {when they realize they
wlll receive no more information) is through the bailiff. An
experienced juror's knowledge is limited and/or faulty for these
same reasons. '

Jurors should automatically be provided with the judge's
instructions in writing when they retire to the jury room fo
deliberation. '




The Attorney General “2=- June 25, 1969

2. The law recgarding civil cases does not permit the jury to receive
written instructions.

Why not? Are ¢ivil cases not important? Shouldn't the jurors
be given all the facts on which to make their deciasion and be
ebsolutely clear on the laws governing the particular case?

Jurore cannot remember everything the judge reads in his
instructions, memories arc faulty, and even if one takes notes
in shorthand (as I did during my second case), one cannot take
down everything.

3. Evidently, some judges feel that providing written instructions to
the jurors merely adds te the confusion:

That argument is positively irrational. 1Is the thinking behind
that "Don't confuse me with the facts™? Wwhy, then, instruct the
jury at all? TIf this argument means that people in general are
too dumb to understand, why have juries? 1 disapgree with this
line of "thinking." 1 believe in the jury system but it should
be made more efficient, and you do not increase efficiency by
putting up obstacles.

It is extremely important for jurors to have as much information

as is reasonably possible in order for them to reach a fair verdict,
and I do not think they should have to ask for it, It would be

a simple and not wvery costly matter (indeed, lack of confusion
might prevent costly retrials caused by bhung juries) to provide
jurors with a written copy of the judge's instructions., Whether

or not they refer to it is up to them, but at least they would

have the information readily available. Recenvening the Court

to have instructions reread is a time-consuming procedure and

not satisfactory for reasons given herein,

I urge you t¢ request that the Legislature change the California laws so
that written instructions are automatically provided to jurors in both
civil and criminal cases at the start of jury deliberations.

, Very truly yours,

R % rec )'4;7

Miss Sars Jane Long

ce¢:  Judge Lyle E. Cool
Hon. Dom Mulford
Hon. Nicholas C. Petris
Hon, Lewis F, Sherman
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EDITORIAL

Your editor had an unususl and reward-
ing experience during the month of Novem-
ber in serving on the jury panel for Mult-
nomah county. This opportunity seldom
comes to a lawyer, but when and if such an
opportunity does come we urge every law-
ver to take advantage of it.

Serving on a jury may mot do anything
for the individual lawyer's ego, but it does
reacguaint him with some of the facts of
life which ere frequently forgotten at the
counsel table.

While it might be interesting to recite
what some jurors thought about some law-
yers as revealed in jury room deliberations,

it is not the purpose of this editorial to do
80.

Much to the surprise of your editor,
every juror with whom he came in contact
was greafly interested in the instructions
given by the court. The great difficulty
was that they had trouble remembering

what the judge had said and after
time the jurors wanted to know why when
the judge was reading the instructions the
text could not have heen sen
room with the pleadings, as in
several other states.

It is the opinion of your editor that this
iz a simple change in our procedure which
would greatly improve the jury
Jurorg, we have found, are honest and try
to the best of their ability to follow the
Jaw as the court has presented it. However
1t is imposgible for a group of laymen-—and
rot easy for a lawyer-—to remember all of
& half hour recital of the law to be applied
inanypanicularca\se.

Jurors with whom we served were par-
ticularly complimentary of those
who at least appeared to be cloaely follow-
ing the case as though it ‘was the first case
they had ever tried and who gave their in-
structions zlwly in a clear, loud volece
with empbasis upon those parts which
were especially pertinent.

Much to the surprise of your editor, he
found that the jurors carefully ohserved
the admonishment of the court to disre-
gard testimony where an objection had
been sustained. Jurors are quick to recog-
nize a deliberate attempt to plant

*§
g
g
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some -
statement in the mimds - of the jury evcnu
tes

though the court may direct that the -
mony be disregarded. The jurors are in-

that the offending attorney says.
For what it may be worth, your editor
passes along this suggestion: “If you can

wasdri}ingatmcﬂyaomﬂesmhmr
when he hit a parked vehicle after skidding

75 feet on dry pavement with sutficfent -

force to knock the standing vehicle acroas
the street and through & brick wall, is
guickly identified by the jurors for exactly
what he is and from then on out he is be-
hind the eight ball.

Decomber, 1559

vt



STATE OF CALIFCRNIA
COURT OF APPEAL
THIRD APPELLATE DISTRICT

g LIBRARY ANE COQURTE BUILDIMNG
BACRAMENTD, CALIFORNIA GBB14

LECONARD M, FRIEGMAN
ASHCCIATE JUSTICE

Juns 6, 1969

California Law Revision Commission
School of Law

Stanford University

Stanford, Calif. 94305

Attention: John H. DeMoully
' Executive Secretary

Gentiemen:

This letter is stimulated in part by recent work on litiga-
tion inveliving the "dangerous conditions" provisicns of the
1963 tort liability legislation and your May 15, 1969, bulle-
tin on the same subject. My comments are aimed at these pro-
visions as drawn, rather than at the tentative amendments.

These statutes have their practical and most frequent appli-
cation in the trial court and particularly in the jury room.
For every appellate court that expatiates on these statutes,
a dozen juries will apply them ~ or try to. If they are not
meaningful to a jury, they fail in their prime purpose.

In my opinion no trial judge and no committee of trial judges
can frame instructions making these tort liability statutes
meaningful to 12 lay jurors. The BAJI committee has struggled
manfully with the task. The fact that their suggestions com-
municate a single liability or immunity concept only through
the medium of a half dozen interloecking instructions is no
fault of the BAJI committee., It is the fault of the statutes.

Unfortunately, most statutory draftsmen have never entered a
jury room. Many have not observed a jury trial. It is empty
optimism to expect a jury to absorb and apply the interlocking
statutory concepts of the tort liability law.

For example, a highway liability case might require the jury

to recall and apply in combination instructions incorporating
Government Code sections 830, 830.2, the seccnd sentence of
830.8, 835{(b), 835.2(k) and 835.4(b}. Is not this a mountainous,
practically impossible task for any 12 jurors?




California Law Revision Commission 6/6/69 2
Attention: John H. DeMoully

"He jests at scars that never felt a wound," and I hasten to
tell you that I have drafted legislation in past vears. 1 do
not minimize the draftsman’s task. I think that the difficul-
ties are increased when ideas are strung cut through a series of
statutory statements, when a concept in one statute depends on
definitions in a second and gualifications in a third. They are
lessened when a jury can decide a case on a self-contained rule.
The latter alternative multiplies the number of available rules
and requires a refined selection of the appropriate one by the
trial judge. Wevertheless, I think we cught to give these ]2
laymen a chance to do a rationally acceptable job.

Very truly yours,

Leonard M, Friedman
Associate Justice

LMF:zm




T1linois Practice Act B 67

§ 67. (Civil Practice Act, § 67). Instructing the jury—
_ Taking instructions and papers to the jury room

(1} The court shall give instructions to the jury only in writing,
unless the partics agree otherwise, and only as to the law of the
case, An original and one copy of each instruction asked by any
party shall he tendered o the court. The copies shall e numbered
and shall indicate who tendered them,  Copies of instructions given
on the court’s own motion or modified by the court shall be so iden-
tifed. When bistructions are asked which the court cannot give, he
shall on the margin of the original and copy write the word “re-
fused”, and he shall write the word “riven” on the margin of the
original and copy of those he gives. lle shall in no case, after in-
structions are given, clarily, modifly or in any manner explaia them
to the jury, otherwise than in writing, unless the parties agree oth-
erwisg, :

{2) 'The original written instructions given by the court to the
jury shall be taken by Ure jury to the jury roum, and shall be re-
turnied by them with their verdict into court. The originals and
copies of all instructions, whether given, modified or refused, shall
he filedd as a part of the procecdings in the caase, but on appeal
only the copies need be incarporated in the record o appeal,

(3) At the close of the evidence or at any carlier time doring the
trial thitt the court reasenally directs any party may tender ipstroc-.
tions andd shall at the same sime déliver copies thereof 1o'counsel for
other partica. 11 the number or length of the instructions tendered
is unreasunible, the court after, eximnning the instructions may re-
quire counsel to reduce the nnmber or lengih thereof.: FThe court
shall hold a conference with ¢numse] to seitle the instructions and
shall inform counsel of his proposed action diereon prior 1o the ar-
puments 1o the jury, 1 as o result of the arguments to the jury the
court determines that additivnal instructions are desirable, he may
after a further conference with counsel apprisve adiditional instruc-
tions. The court shall Instruct the jury arfter the arguments are
completed. No party may raise on appeal the failure to give an in-
struction unfess he shadl have wendered it Conferences on instrue-
tions must be out of the presence of the jury.

(4} Papers read or received in evidence, other than depositions,
may be carried frum the bar by the jury. 1933, June 23, Laws 1933,
p. 784, art. 7,867 1035, July 5, Laws 1935, 1071, & 1 137, July b,
Laws 1937, p. 989, § 12 1940, July 21, Laws 1941, vol. 2, p, 404, § 15
1935, July 19, Laws 1955, p, 250 Brdeecddy, § 1.
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STATE OF CALIFORNIA
CALIFORNIA LAW

REVISION COMMISSION

TERTATIVE RECCMMENDATION

relati to

TAKING IRSTRUCTICKS INTO THE JURY ROOM IN {XVIL CASES

CALIFORNIA LAW REVISION COMMISSION
School of law
Stanford University
Stanford, California 94305

WARNING: This tentative recommendation is being distributed so that
interested persons will be advised of the Commission's tentative con-
clusions and can make thelr views known to the Commlssion. Any come-
ments sent to the Commission will be considered when the Commiesion
determines whet reccmmendation 1t will make to the California legis-
lature,

) The Commission cften substantially revises tentative recompmendations
as a result of the comments it receives. Hence, this tentative recom-

mendation is not necessarlly the recocmmendetion the Commission will subnlt
toc the Legisiature.

NOTE: COMMENTS OF INTERESTED PHRSONS AND ORGANIZATIONS MUST EE IN THE
HANDS OF THE COMMISSION NOT IATER THAN JUNE 2, 1969, IN ORDER THAT THEY
MAY BE CONSIDERED BEFORE THE COMMISSIONTS RECOMMENDATICN ON THIS
SUBJECT IS SENT TO THE PRINTER.
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This recommendaticn inslodes an expd sasicyy Comment 0 each
section of the recommended legislation. The Comments are writlex
ag if the legislatisn were enacted minee their primary povpese '3
to explain the law as it would emist (3 enzcted) to thooe who will
have cecasion to use it after it is in ezt
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LETTER OF TRANSMITTAL

The Californis Law Revision Commission was authorized by
Resolution Chapter 207 of the Statutes of 1955 to make a study to
determine whether the Jury should be authorized to take a written
copy of the court's instructions into the Jury room in civil as well
a8 criminal cases.

The Commlssion published & reccommendatlon and study an this
subject in November 1956. See Recommendation and Study Relating to
Taking Instructione to the Jury Room, 1 Cal. L. Revision Comm'n
Reports at C-1 {1957). A blll was introduced at the 1957 session
of the Legislature to effectuate that recommendation. However, the
Commission determined not to seek enactment of the bill because it
concluded that further study was needed of the procedural problems
involved in meking a copy of the court's instructions available to the
Jury in the Jury room. This recommendation takes inte account the
problems that caused the Commission to withdraw its previous recom-
mendation.




# 12 March 25, 1969
TENTATIVE

RECOMMENDAT ION OF THE CALIFORNIA
LAW REVISION COMMISSION
relating to

TAKING INSTRUCTIONS INTO THE JURY ROOM IN CIVIL CASES

Section 1137 of the Penal Code authorizes the Jury in a criminal trial
to take a copy of the jury Instructions to the Jury room. There is no
similar provision for civil trials and it 1s uncertain whether a copy of
the instructions may be taken to the Jury room In a civil trisal,
Apparently, because of this uncertainty, it 1s not the practice to make s
copy of the instructions available to the jury during its deliberations in

a civil case.

See Cunningham, Should Instructions Go Into the Jury Room?, 33 Cal.
5.B.J. 278 (1957); 2 Witkin, Californie Procedure Trials § 73 (1954).
In several civil cases i1t has been contended that the trial
court may not give the jury & copy of the instructions because there

is no statute auwthorizing it to do so. Day v. General Petroleum
Corp., 32 Cal. App.2d 220, 89 P.2d 718 (1939); Melikian v. Independent
Paper Stock Co., 8 Cal. App.2d 166, 47 P.2d 539 (1935); Fererira v.
Silvey, 38 Cal. App. 346, 176 Pac. 371 (1918). Cf. Granone v. Los
Angeles County, 231 Cel. App.2d 629, 42 Cal. Rptr. 34 {1965); Shelton
v, Burke, 167 Cal. App.2d 507, 334 P.2d 616 (1959). In each of these
cagses the appellate court held that if the trisl court d4id err in
sending a copy of the instructions into the jury rocms, the error wes
not prejudicial in the particular clrcumstances involved. Dicts in
one case indicates that the practice of providing the jury with s
copy of the instructions is permissible 1f the parties expressly
consent. Fererira v. Silvey, supra.

2 B
Holbrook, A Survey of Metropolitan Trial Courts Los Angeles Area 304

(1956).

-1-



The function of instructions 1s to guide the Jury's delibersations.
In most cases the instructions are lengthy and complex, particularly
when considered from the point of view of & lay Jjury composed of persons
unfamilisr with elther law or legsal language.3 It is doubtful that the
Jury, having heard the instructicms once as given orally by the court,
can remember them in detail after retiring to the jury room. The
avallability of a copy of the imstructions in the Jjury room would permit
the jury to refer to the instructions for a written statement of the
issues in the case and the applicable law if it wishes to do so.
In most states, the court is authorized or required to provide

the jury with a copy of the instructions.

3 A survey of the subjective opinions of over cne thousand jurors found
that nearly one-half of the jurors said that there was disagreement
amcng the members of the jury as to the meaning of the instructions.
Holbrock, A Survey of Metropolitan Trial Cowrts Los Angeles Area 304
(1956).

h

See Appendix to thls recommendation. See slso 5 Busch, law and Tactics
in Jury Trials § 723, p. 711 (1963).

-2



For these reasons, the Commission recommends that the court be
permitted to'send a copy of the instructions into the jury room in =
clvil trial and be required to do so upon request of any party. The
procedure for providing the jury with a copy of the instructions should
be established by rules adopted by the Judicial Council.5 This would
permit revision of the procedure from time to time as experience under
the rules demonstrates a need for revision and would facilitate the
development of alternative procedures if the situation in particular
countles requires a different procedure in those counties.

Enactment of the legislation recomrended by the Commission would
reflect a legislative decision that the taking oféinstructions into the

Jury room in civil cases is a desirable practice. Nevertheless, because

the drafting of satisfactory rules mey regqulre the solving of unanticipated

5

The procedure for presenting proposed instructions to the court and
for giving instructions to the jury is outlined in Sections 60Ta,
608, and 609 of the Code of Civil Procedure. The form of proposed
Jury instructions is governed by the California Rules of Court.
See Superior Court Rule 229; Munlcipal Court Rule 517.

-6

Revision of the law relating to the taking of jury instructions into
the jury room is not a new idea. As early as 1901, the Californis
Legislature amended Section 612 of the Code of Civil Procedure to
provide that the jury must take all instructions with them into the
Jury room. Cal. Stats. 1601, Ch. 102, § 111, p. 145. The bil}
containing the amendment was declared unconstitutionsl for technical
reasons. Lewis v. Dunne, 134 Cal. 291, 66 Pac. 478 (1901). In 1956
the California Law Revision Commission recommended that the law be
revised to permit the instructions to be taken to the jury room. See
Recommendation and Study Relating to Taking Instructions to the Jury
Room, 1 Cal. L. Revision Comm'n Reports at C-I (1957). The bill
introduced to effectuate this recommendation was withdrawn in order
to permit further study of the procedural problem of providing the
Jury with a clean copy of the instructions.




procedural problems, the statutory provision for furnishing the jury

with a copy of the instructions should not become operative until the

rules become effective.

The Commission's recommendation would be effectuated by the

enactment of the following measure:

Code

An act to add Section 612.5 to the Code of Civil Procedure,

relating to jury instructions.

The people of the State of Californmia do enact as follows:

of Civil Procedure Section 612.5 (added)

Section 1. Section 612.5 is added to the Code of Civil
Procedure, to read:

612.5. (a) At the discretion of the court or upon reguest
of any party, a copy of the court's instructions toc the jury in a
civil action or proceeding shall be made available to the jury during
its deliberations. In furnishing the Jjury with a copy of the
instructions, the court shall follow the procedure established by
rules adopted by the Judicial Council.

{b) The Judicial Council shall adopt rules governing the
procedure to be followed under this section. Subdivision (a)

does not become operative until such rules hecome effective.



Comment. Although it will nct be clear whether 2 copy of the
court's instructions may be taken into the jury room in & civil trial
until subdivision (a) of Section 612.5 becomes operative, such practice

normally would not result in prejudicial error. See Shelton v. Burke,

167 cal. App.2d 507, 33% P.2d 616 (1959); Recommendation of the

California law Revision Commission Relating to Taking Instructions Into

the Jury Room in Civil Cases, n. 1, supra, ¢f. Penal Code § 1137.
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Ala.

Alas.

Ariz.

Ark.

Calif.

Cola.
Conn.
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Fla.

Idaho
111.

Ind.

Iowa
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TABULAR SUMMARY OF LAW
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Crindul
[n] rm ALTIHIErY
He- t':l-r-
nukerl |1“|::|
X Ala. Code tit 7, § 273 (civil & criminal}; Hart v.

Valley Net'l Bank v. Witter, 58 Ariz. 491l (civil);
Rule Crim. Proc. 280 {if any sre taken all muet
be taken)

Ark. Stat. Ann. § 27-1732 (ecivil); Ark. Stat. Ann.
§ 43-2138 (eriminal)

Cal. Penal Code § 1137

Rule Civ. Proc. 51; Rule Crim. Proc. 30

Rule Crim. Proc. 1.k00

Chattahoochee Brick Co. v. Sulliven, 86 Ga, 50

Idaho Code Ann. § 10-206 {civil); Idahc Code Ann.
$ 19-2203 (criminal)

111. Stat. Ann. Ch. 110, § 67 (civil); I11, Stat.
Ann. Ch. 110A, § 451 (criminal)

Smith v. McMillen, 19 Ind. 391; Jones v. Austin,
26 Ind. App. 399, h405-08 {civil); Hall v. State,
8 Ind, 439 (criminal). But see 33 Ind. L. J.
96 (1957).

Rule Civ. Prec. 198, Iowa Code § 784.1 (criminal)

Clark v. Brady, 126 Kan. 59 (civil); State v. Benningiom,
Iy Kan. 583
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State v. Strachner; 190 la. 457 (criminal)

| Rule Civ. Proc. 558, Rule Crim. Proe. 757

| Behrendt v. Wilcox, 277 Mich. 232 {requested by

Jury)

| Miss. Code Ann. § 1530 (both)

Mo, Rev. Stat. § 510.300; Rule Civ. Proc. T0.0l
£1ivil); State v. Colson, 325 Mo, 510 (criminal)

' Hammond v. Foster, & Mont. 421, b33 (if eny are

given rll must be gilven)

Langworthy v. Connelly, 1k Neb. 340 (by implication);
Neb, Rev., Stat. § 29-2016

Rule Civ. Proc. 51; Hev. Comp. Laws § 175.441 (crimina)

N.M. Stat. Ann. §§ 21-8-23 (civil), 41.11-12 (criminal)
{upon request of either party); Rule Civ. Proc. 5la

Feaple v. Monat, 200 N.Y. 308 (semble: part of charge
given to Jury at its request and without objection

by parties)

N.C. Cen. Stat. Ann., § 1-182 (if instruciions are in
writing and 1f requested by either party){both)

N.D. Rev. Code 29-2204; Rule Civ. Proc. 5la {civil);
K.D. Rev. Code § 29-2131{if in writing)(criminal)

Obic Rev. Code Ann. §§ 2315.01 (civil); 8945.10
{criminal)
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Okla. X { X{ Lowenstein v. Holmes, L0 Okia 33,37 (civil);
Okla. Stat. tit. 22, § 893 {crimival)
Ore. X X Ore. Rev. Stat. §§ 17.255 (civil), 136.330 {eriminal
Pa. “-dalef -] -t -
R.I. el at o] -
5.C. S T
s.D. X X{ 5.D. Code §§ 33.1317 (civil), 34.3654 (criminal)
Tenn. - || - X Tenn. Code Ann. § Lh0-2516
(felonfles)
Tex. X X | Rule Civ. Proc. 36.18; Rule Crim. Proc. 671
Utah 4 X | Rule Civ. Proc. 47(m); Utah Code Ann.§ T7-32-2
(eriminael)
Vi. SO IO [ P SRR B
Va. - |~ ! - X | Bowlea v. Commonwealth, 103 Va. Bl6 (dictum)
Wash. X X | Rule Civ. Proc. 51; State v. Hart, 175 P.2d 9kk
(criminal)
W. Va. X X | Rule Civ. Proc. 51 (consent of all parties); State

v. Stover, 64 W. Va. 668, 671 {dictum){crimine

Wisc. X X jWood v. Aldrich, 25 Wisc. 695 {civil); Loew v. fitate
60 Wisc. 559 (dictum)}{criminal}

Wyo. -] -] X Wyo. Stat. Ann, § 7-228

TOTALS | 1 |13 {11 20 | 22
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