#52.10 9/17/69

Memorandum 6g-11h

Subject: Study 52.10 - Claims Statute

As you know, the Governor has vetoed the bill recamended by the Commi.;-
sion relating to claims against public entities and the statute of limitations.
The Governor vetoed the bill because he did not like the provision permitting
the late filing of a claim where & public entity had actual notice cof the
accident and injury and would not be prejudiced by the late filing. Althougn
the League of California Cities and the Attorney General's Office had no
objections to the provision, the Department of Public Works felt that it
would be an undesirable change in the law.

The provision to whiéh the Department of Public Works cbjected was nc!
included in the Commission's printed recomendation. It wess added to the
bill in order that the State Bar would support the bill, The staff recom-
mends that the 1969 recamendation be again submitted to the Legislature in
1970 after the provisions relating to late filing of claims have been deletz3.
The bill will be supported by the public entities in this form and we should
have little difficulty in obtaining its enactment. Attached to this memorandum
is a copy of the bill in the form in which it should be submitted to the 1970
Legislature. There were some clarifying changes made in the bill after its
introduction which we have included. We would print in our Annuel Report tie
bill and the comments, but we would not prepare any new preliminary porticn
of the reccmendation since the discussion in the earlier reconmendation is
still applicable.

Reapectfully submitted,

John H. DeMoully
Executive Secretary



RECOMMENDED LEGYSLATION RWLATTHG TC THZ CLATHL. STATUTD

An act to amend Scelion 352 of the Code of Civil Procedure
and to gmened Sectivus 1108, 911.8, 813, 8456,
and 950.6 of, and to adil Section 9154 to, the Govern-
ment Code, and to ameid Seetion 31 of the San Joaquin
County Flood Contvol and Waber Conscrvelion Nstrict Act
(Chupler 46 of the Stalvics of 1936, First Kriraordinery
Session}, Seetion 10 of fhe Kern Counly Wolcr Agency Ack
(Chaptey 1003 of the Stulutes of 1261}, Seclion 23 of fhe
Desert Watcr Ageney Low (Chapler 1069 of the Siatulcs of
1961), and Seetiom 23 of the Sen Corgonio Puss Waier
Agency Law (Chepler 1435 of the Statutes of 1561), relaking
to cluiins egutnal public enlities and pudlic employees.

Tho people of the Stute of California do cnact as follows:

Sccmoxn 1. Seetion 332 of the Code of Civil Procedure is
amended to vead: ‘

352. fa) If a person entitled to bring an action, mentioned
in ehapter three of this title, be, at the time the cause of action
geerged, either: '

1. Under the age of majority ; or,

2. Insane; or,

3. Imprisoned on a criminal charge, or in execution under
the sentence of a eriminal court for & term less than for life;
or,

4. A married woman, and her husband be a necessary
party with her in commencing sueh action ;

the time of such disability is not a part of the time limited for
the commencement of the action.

{b) This section does not cpply to an aclion against 6 pub-
lic entity or public employee upon o cause of action for which
o cloim 2 required fo be presented on acenvdunce with Chopter
1 feommencsng with Section 900} or Chapter 2 {commenting
with Bection 910) of Part 3, or Chapler 3 (commencing with
Saction 850} of Part 4, of Division 3,6 of Title t of the Govern-
menté Code.

Commenl. Subdivision (b) has been added o that Section 352, which
operates to toll the statute of limitations for minore, insane persons,
and prisoners, will not apply to the canses of action sgainst a pubbe



entity or public employee deseribed in this subdivision. Such actions
are poverned by the period of limitations specified in sabdivigion {a) of
Seetion #M5.6 of the Government Coda, Ta safepuard the minor or in-
competent from an inadvertent reliance on the tolling provision of See.
tion 352, notice of rejeetion of his claim in the form provided in Gow-
ernment Cods Seetion 913 is required to be given by the public entity,
If uotiee is not given, the claimant has two years from the accrual of
his cause of aetion in which to sue, See Goverament Code Section
545.6(a}.

Special exeeptions for prisoners exzst in both subdivision (b) of Seo-
tion 945.6 and subdivision (¢) of Secticn 950.6 of the Government Code,
which toll the statute of limitations during the period of their eivil dis-
ahility.

The other genersl provisions of the Code of Civil Procednre relating
to the time within which aetions must be commeneced—Scctions 350,
851, 353-363—are applicable to actions againat public entities and pub-
lie employecs. See Williams v. Tos Angeles Melropolitan Transit
Authority, 68 Cal.2d 599, 68 Cal. Rpir. 297, 40 P.2d 497 (1968).
Sae also Government Code Sections 950.2 and 950.4.

Sec, 2, Section 910,8 of the Government Code iz amended
*o road: ‘

9108, {3 If in the opinion of the hoard or the persun
demignated by it 2 elnim as presented fails to eomply substan-
tialty with the reguirements of Bectionz 310 and 910.2, or with
the reqnirements of a form provided under Section 8104 if a
elaim is presented pursnant thereto, the beard or such person
muy, at any time within 20 days afier the claim is presented,
give written notiee of fis mqummfnpv stating with partlm-
Inrity the defeets or owissions therein, £b3 Such notice wmay
sholl be given in the manner preseribed by Beclion 9154, per-
sonally b the perion presenting the elaim or by mailing # to
the addroes; 4f any; stated i the elaine as the addrers te which
the peesen presenting the aluim desives Betiess 4o be sentr H
#6 sneh addrons is atated in the elnim; the netice max be mailed
to the addoesn B ony; of the elnissant a8 atoted in the elaim:
fe3 The board may not take retion on the elaim for a period
af 15 days after such notice i given.

Commeot. Sece the Comment to Seetion 5154,

Sm& 3. Beetion 911.8 of the Government Code is amended
to read ;

911.8. Written notice of the board’s action anpon the ap-
plieation shall be given in the manner prescribed by Seclion
9154, to the elaireant pewsenally or by meiling i te the ad-
dm#msﬁ&tﬂém&em‘ie}mmmtheaédmte
which the perron meking the epphication desires notiees to be
send: I no swel nddress in stoted in the slnim; the netice ghell
hmﬂeﬁh&ee&&m#mﬁ&eeﬁm&twd&&da
the elaim: No netice need be piven when the propesed elaim
failn 1o etate either an addrens o whieh the powon proseniisg
the elaim desironnobioon te be pant on an oddrews of She elaimant:

Comment. Sco the Comment to Seetion 915.4.

L

-r-.’{g-



Semo, 4. Seetion 913 of the Government Code is amendeod to

913. (a) Written notics of sy the action taken under Seo.

tion 912.6 or 912.8 or the inaciion which = deemed rejeciion
wnder Bection 918.4 vojecting & elaim in whelo or in paet shall
be given in the monnor presoribed by Section 915.4. Such notics

may be in substantially the following form:
to the person whe prescnted the cleimw, Buch notite muy be

¥ Notice iz Rereby given that the cloim whsch you presenied
fo the (insert Bstle of board or offices) on (indicale dats) was
{indicats whelker rejecied, allowed, allowed in iho omount of
L SR - and rejected as fo the balamee, rejecied by opers-
lion of law, or olher appropriste Imguaga, whichover it op-
pj{sf:?d)e) on (indicate daie of action or rejeciion by operation
of law

(b} If tha claim is rejecied in whole or in pari, ike noiwe
required by subdivision (o) shall dmcluds 4 warning in sd
stantially the following form:

“WARNING
“Subject to certain exceptions, you have only 8z (6) moniks
from the daie this nolice was personally delivered or deposiled
3& o;hfs mail o file a court action on tkis claim, Ses Government
¢ Section 945.5,
“You may seck the advice o {cm atiorney of your choica tn
vonnteclion witk this matter. . If you desire to "onoult

ail

sttorney, you cnould slo so imacdiately.”

Comment.  Bubdivision (a) of Bection 919 3= amcended to require that
writien notice of either nyceptance or rejection be given by the publie
entity in every ease in which o claim is reguived to be presented under
Chapters 1 and 2 of Part 3 of Division 3.6. The notice serves to keep
vach elabnant aware of the status of his claim and guerds agninst an
inadvertent failure to sue on a rejected elaim within the applicable
time limit. The notice must be given in compliance with the uniform
proeedure preseribed by Section 9154, Am optional form of notiee is
set forth in subdivision (a).

If the claim is rejected either in whole or in part, subdivision (b)
requires the public entity to inelude with the notice 8 warning concern-
ing the applicable statute of limitations and adviee to secure the serv-
motanatborney The notiee and warning will alert the claimant, at
the time of rejeetion, of the time allewed to pursue hia elaim in the
courts apd will protect s minor or incompetent against an insdvertent
reliznce on the gencral tolling provisions of Code of Civil Procedure
Beetion 352 Bee Code of Civil Procedure Seetion 852 and Government
Code Beetion 945.8(a). The Isst two sentenees of the notice are based
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on the language of the notice required by Code of Civil Procedure Sec-
tion 407 to be ineluded in & summons,

S8ec. 5. Section 915.4 iy added to the Government Code, to
read:

9154. (a) The notices provided for in Sections 910.8, 811.8,
and 913 shell be given by:

{1} Personally delivering the notice to the person presenting
the claim or makmg the applieation ; or

{2) Mailing the notice te the addm if any, stated in the
claim or application a8 the address to which the person pre-
senting the ¢laim or making the application desires noticea to
be sent or, if no such address is stated in the claim or appliea-
tion, by mailing the notice to the address, if any, of the claim-
ant g stated in the elaim or application,

(b) No notice need be given where the claim or applieation
fails to state either an address to which the person presenting
the elaim or making the application desires notices to be sent
or an sddreas of the claimant,

Comment. Bection #15.4 is now, but it incorporates the substance of
former Bections 910.8(b), 911.8, and 913, It makes uniform the manner
of giving ail notices under this clmpter ‘Where gotiee is given by mail,
Saction 915.2 is applienble.

Sn‘t:.d 6. Seection 945.6 of the Government Cade is amended
to read :

945.6. (a) Execpl ay provided in Sections 846.4 and 946.6
snd sobject to subdivision (b) of this apetion, any snit bhronght
sgainst a public entity on a cause of netion for which s claim
in pequired to be prosented in aesordance with Chapter 1 (com-
menmeing with Seetion 900) and Chapter 2 (commencing with
Section 910) of Part 3 of this division must be commenced :

(1) If written nolice is given in acoordance with Beclion
913, within not later than six months after the date the aleime
mmﬁa&mby&e%wnd&mﬁbmmm
by the beard; in secordanve with Chapters 1 end 3 of Hant 8
of this divinion; or sueh notice sz porsesally delivered or de-
posited in the il

(2) If writien notice iz nol given s sscordance with Sec-
tion 913, within ene yeps two years from the accrual of the
canse of nctmn whiehever peried expives later . If the period
within which fhe public entity é¢ required lo oct is extended
pursuoni lo subdivision (b) of Beclion 912.4, the period of
swch cxiension is not part of the fme liwited fur the commence-
mend of the action tmder thiz paragraph,

(b) When a person is unable to commence a suit on a cause
of aetion deseribed in subdivision (a) within the time pre-
scribed in that subdivision beeause he has been mentemced to
imprésonment in u state prisox, the time limited for the com-
mengement of such suit is extended to six months after the
dnte that the eivil right to commence such action in restored
to sach person, exeept that the time shall not be extended if
the publie entity establishrs that the plaintiff failed to make a
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reasonable effort to commence the suit, or to obirin & restora-
tion of his eivil right to do so, before the expiration of the time
preseribed in subdivision (a).

(e} A person sentenced to imprisonment in a state prison
may not commence a suit on o cause of action deseribed in sub-
divigion (a) unless he presenied a claim in accordance with
Chapter 1 (commencing with Scetion 900) and Chapter 2
{commeneing with Scetion 8103 of Part 3 of this division.

Comment, Bubdivision (a) of Seetion 945.6 i amended fo require
that an action be commenced within six months after notice of rejoction
{by acticn or nonaction) is given parsuant to Section 913. If such
notice is not given, the claimant has two years from the accrnal of his
cauge of action in which ta file suit. If the period within which the
public entity is required to act is extended pursuant to subdivision (b)
oifl See::iiun 912.4, the period of such cxiension is added to the two years
allowed.

The triggering date generally will be the date the notice ia daposited
in the mail or personulty delivered to the claimant, at which time the
claimant will receive s warning that he has a limited time within which
to sue and a sugpestion that he consult an attorney of his choice. See
Government Code Section 913. No thne limit is preseribed within which
the public entity must give the notice, but the claimant is permitted
six months from the date that the notiee 18 given to file suit.

If notice is not given, the two-vear period allows ample time within
which the claimont may file a court action.

Seetion 945.6 does not, of course, preclude the claimant from filing
an action at an earlier date afier his elaim is decmed to have heen re-
jected pursuant to Sections 312.4 and 9454

Seetion 352 of the Code of Civil Procedure does not apply to actions
described in Seetion 945.8. See Code of Civil Procedure Section 352(h).
However, the other pencral provisions of the Code of Civil I’rocedure
relatiny to the time within which aetions must be commenced—Seetions
350, 301, 353-363—are applieable. Bee Williams v. Los Angeles Meiro-
politan Tronsit Aulhority, 68 o/ 24 7 63 Cal. Rptr. 287, 440
P.2d 497 (1968). 4

Bue. 7. Scetion 9506 of the Government Code is amended
to read:

950.6. When a written claim for money or damages for in-
jury has been presented to the cmploying publie entity:

{a} A cause of action for such injury may bpot be main-.
tained against the public employee or former public employee
whose aet or onission eansed suell injury until the elaim has
been rejeeted, or has been deemed to have been rejected, in
whole or in part by the public entity.

{(b) A suit against the public employee or former public
employee for such injury must be commenced within six
ronthe afier the dato the elaim ia nefed apon by the beurnd; o»
is desmed {0 have been rejected by the board; in aceordanee
with Chapler 1 (eommeneing with Soetion 000) and Chapier 2

ing with Beetion §30) of Part 3 of this division the
time prescribed én Section 945.6 for bringing an action agoinst
the pudlic entily .
—
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{c) When = person is unable to commence the suit within
the time preseribed in subdivision (b) becauso ke has beon
sentenced to imprisonment in o state prison, the time limited
for the commensement of such suit is extended to six months
after the date that the civil right to commence wueh action is
reitored to soch person, axcept that the time shall not be ex-
tanded if the public employee or former publis employee estab.
lishen that the plaintiff failed to make & reasonable effort to
commenca the suit, or 1o obtain & restoration of his eivil right
to do so, before the expiration of the tima preseribed in sub-
division (b).

Comment. The amendment of subdivision (b} of Sestion 950.6 con.
forms that snbdivision to subdivision (a) of Seetion 945.6. The effoct
of this amendment iy indisated in the Comment 4o Section 945.6.

SEC. B, Scction 34 of the San Joaquin County Flood
Conirol and Water Conscrvation Distriot Act (Ch. 46, Sials,
1956, 13t Kz, 8ess.) s amended to read:

See. 34. Claims aguinst the distriet whether arising out of
coniract, tort, or the taking or damaging of pruperty without
compensalion mast be made i writing and fled with the borad
bw:ihiu sin ifimﬂi;;ﬂel the eanse-of action arises; Claime shall

prescited in geneval form mid wanner presevibed
general Jaw reluting to the mhh.gmu-tﬁ&ugahkﬁmngniag
econitios: Sueh elaing masz he amernded withhy 523 six sionthe
to eorreet defects in forin or slulement of factm No aelion
againd the dlutrict gball be eonnncnced on miintained uniess
sueh elaim relating thepete hos been filed as Lereinabove pre-
seribed and netion Hwercow setvmenced-within ene year alles
the enuse of action ovene sliall be goversed by Part 3 (com-
meneing with Scclion $80) and Part 4 {commencing with Ssc.
tion 840} of Divisieor 2.6 of Tille 1 of the Goverament Cods .

8EC. <, Bection 10 of the Kern County Water Agency
Act (Ch. 1003, Biats, 1961) is amended to reed: '
See, 10. Clajmn against the ageney whether arising out of
contract, tort, or the taking or damaging of property without
compensation shall be governed by 2
with Reetion 7003 of Division 3.3 Part 3 {comnicncing with
Scction 900} and Part 4 (convmencing with Section 940) of
Division 3.6 of Titie 1 of the Government Code.
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8EC. &, Bection 23 of the Dosert Watcr Ageney Law (Ch.
2069, Slats, 1961) i3 amended to read:

See, 23. AN ecluims for moncy or damages against this

cy are gow:rued by Shnpler 3 Lemnmencing with Secetion
%&} of Divigion 35 Porl 3 (commeneing wilk Scclion 900)
and Part 4 (comuicneing with Scelion 940) of Division 3.6
of Title 1 of the Government Code, exeept as provided therein,
or by other statutes or regulations expressty npplicable thereto.
8EC. If. 8cction 23 of the 8en Gorgonio Pass Water
Agency Law (Ch. 1435, Slats. 1961} 15 emended to regd:

See. 23. All eluims for money or damnages against this
agency Rre governad by Chapler 8 {«mmmn« with Sestion
G} ef Bivivion 35 Parl 3 feommencing with Seetion 300)
and Parl 4 (commencing wilh Scclion 940) of Division 8.6
of Title 1 of {lie Government Code, cxcept as provided therein,
:llx-er by other sztatuies or rcgulatinns expressly  applicable

¢lo,



