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#50 9/23/69 

Memorandum 69-111 

Subject: Study 50 - Leases 

Attached is a revised recommendation on leases. It takes into account 

the objections made to the bill at the last session. 

Also attached (Exhibit I) is a letter from Mr. Golden, who you will 

recall represents lesaor clients and has regularly attended our meetings. 

I called him after receiving the letter. His only concern is Section 1951.1 

(notice required upon reletting property). This section was added in the 

Assembly at the insistence of the Chairman of the Assembly Judiciary. The 

staff suggests that Section 1951.1 be revised as set out on the next p8BB. 

This revision acc~lishes the objective of the section and satisfies 

Mr. GOlden'S objections. 
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§ 1951.7 

§ 1951.7. Notice required upon reletting property 

Sec. 6. Section 1951.7 is added to the Civil Code, to read: 

1951.7. (a) As used in this section, "advance payment" means 

moneys paid to the lessor of real property as prepayment of rent, or 

as a deposit to secure faithful performance of the terms of the lease, 

or any other payment which is the substantial equivalent of either of 

these. A payment that is not in excess of the amount of one month 's 

rent is not an advance payment for the purposes of this section. 

(b) If the lessee has made an advance payment and the lease is 

terminated pursuant to Section 1951.2;upon the initial reletting of 

the property, the lessor shall send a written notice to the lessee 

stating that the property has been relet, the name and address of the 

new lessee, and the term of the new lease and the amount of the rent. 

The notice shall be sent by first class mail to the last known address 

of the lessee not later than 30 days after the new lessee takes 

possession of the property. No notice is required if the amount of the 

rent due and unpaid at the time of termination exceeds the amount of 

the advance payment. 

Comment. Section 1951. 7 does not in any way affect the right of the 

lessor to recover damages nor the right of a lessee to recover prepaid rent, 

a security deposit, or other payment. The section is included merely to 

provide a means whereby the lessee whose lease has been terminated under 

c Section 1951.2 may obtain information concerning the period of time covered 

by the new lease and the rent provided in the new lease. The notice is 

required only for the initial reletting of the property. If the new lease 
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is terminated, the notice, if any, required by Section 1951.7 need be given 

only to the lessee under the new lease. 
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Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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LAW O"".CIt. 

EUGENE GOLDEN 
SUITi: 100 • 

• 7F7 W".S""'II: .OIlLII.'lMIlO 

.&VI:lltLy H ....... CA1.t .. 'O ..... A 8eM1a 

CflCUWlIIW '''U.tO ......... I~"'" 

September 19, 1969 

John B. DeMOully 
Exe~tive Secretary 
california LaW RevisionCommis.ion 
School of LaW 
Stan£ord,Univereity 
Stanford. California 94305 

Dear Mr. DeMOU!.ly: 

I 'WOuld, like to uke the following obsel'vatioIls regarding the 
draft relatin" '1;0 l'ea,l property leas8s', to ~e .::onsidered by the 
Commission at its meeting on OCtober 3, 1969: 

1. With regarcito Section 1951.2 and the concern of SOllIe 
that the les80r wil,ldelay reletting or may receive a large 
wind fall. it would appear i1llPOrt.nt to cons,ider the follow;"''''' 

a) Recovering a judgment is, not equivalent to collecting 

b) 

a judC)lleilt. A le.sOr. as a practical mat~er. will not 
resort to Section 1951.2 unless the lesBee icc insolvent 
f.Ol' the le .. or 'WOuld much prefer coUectinq IIlOnthly 
Tanta1s from a solvent lessee under Section 1951.4 
than to gamble on the results of a trial SOlIIetime in 
in the' future. 'l'herefore. IIlOBt judgments obtained 
under SectiOn 195L2 would notpe collecUple. 

In order to avoid the successful assertion of a da­
fense of failure to Mitigate, dalllage., the le.sor a. 
a matter of self-intarestwill atteapt to relet as 
soon as possible. 

c) ~cauSe the lessor will normally pe dealinq with an 
injl)1vent 1...... he will again, ,as a matter of se1f­
interest. _ke eveJ;'y reaecmaPle effOrt to relet in 
order to receive rent with which to , .. ke the first, 
trust deed paYMnts. It would ):Ie a foolish le.sor 
who would t~rn down a n_ le.see· in the false hOpe' 
of recovering_ larger uncollectible judglaent~ . • 

d) SUbparagraph. (2) and (4) Qf Section 1951.2 (a> ae~ 
to ,provide ample safequardaqainst a windfall recov<:'~i 
and afford suffiCient incentive to a le •• or to rel.t 
at the earli.st poaaible ti ... 
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Mr. DeMoully. page 2. continued. 

2. Section 1951.7 places an unnecessary and undue burden 
upon the lessor for the following reasons; 

a) A lessor will normally resort to Section 1951.2 
only where the lessee is insolvent, and by the. time 
the lessor has regained possession of the premises 
the lessee usually owes more than one month's rent 
and more than the advance payment. It would be a rare 
case where the lessor had an advance. payment that ex­
ceededthe rent owing,. the costs of redecorating. the 
costs of commissions in reletting and any attorneys 
fees incurred. . 

b) The lease maY be for 5 or 10 years and may be re­
let for a number of times duriI\9 the balance of the 
term. It WOUlc1 appear to be an undue burden to re­
ql,\ire the lessor to keepsendinq not.ices of reletting 
to a defaulting and insolvent lessee who no LOnger 
has any interest in th!!lpr!!lmises. . , 

c) The terms o.f any relettinq are proper i tams of 
discovery in any action by the lessOr to recover 
damages Dr by the le.s_e to recover anailvance payment. 

d) However, a disclosure of terms and conditions other 
than the amount of rent and theterinof the lea_. maY 
involve matters of confidentiality which the new lessee 
would not want disclosed and in which he would have some 
rights of privacy. . 

e) With lessors of large ~rcial properties and a 
sizeable n~r of lessees with long term leases. the 
giving of such notices would cause unnecesssary adminis­
trative expense and record keeping beyond that reasun­
ably need!l!ld to protect a defaulting insolvent lessee. 

I regret that I will not be able to attend the meeting on Octo­
ber 3, 1969, but I do appreciate the opportunityt.o el(press my 
view. on the proposed reVisions relating to leases. ,. 

very truly yo~, 

G:pb 
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RfCOMMENDATION OF'I'Hf CALIFORNIA 
LAW REVISION CQMMISSION 

relating ,. 

Real Property i Leases 

BACKGROUND 
Section 1925 of the Civil Code p~des that a Jeaae is a ceatraet. 

Hiatorically, however, a leaae of real p~rty haa been reglU'ded aa a 
conveyance of an interest in land. Th~i lIuence of the eommon law of 
real property retll8ina strong despite e trend in _t yaId'II to di. 
vorce the law of leaaes fl'ODl ita m . al aettint and to adapt it to 
corrent conditions by theapplieBtion modern COIItraet prineiples. 
The California courts state that a Ie ill both a contract IIDd a con· 
veyaooe and apply a mixtore Of. cont~t and '. I'operty law principles 
to leaae oa_ Thill mixture, however, i, generally UDllltillfaetory aDd, 
deptmding upon the circumstances, its applicatiOll !DaY reau.lt in iDjJas. 
tice to either tit- I __ the Jessee. . 

RECOMMENDAITIONS 
Right of Lessor to ReCO¥er Damages IiJpon Lessee's Abandonment 
Under existing law, a le .. e's wando

l 
t of the ]ll'Operty and reo 

fusal to perfonn hi. remaining obligati DDder the lease does DOt-
absPnt a provision to the contrary in 8 le .. e ..... ive rile to the usual 
contractual remedy of an imuw.diate 811 • on for damages. Such oondllOt 
merely amoDJtls to an offer to "lIU'I'eIld .. the remainder of the term. 
Welcome II. H 6IJS, 90 Cal. 507, 21 Pae. 3fl (1891) . AutAted in KlIlGIrifa 
II. Pacijie W oodemoare .. PIJp6f' Co., CaUd 664, 671, 155 P.2d 24, 
28 (1944), the leSAOr ccalrelMed -.via. ~h All 1JItelo haa J.h_ a1terna­
tives: 

(1) He may refuse to accept tbe ~fhred BU1TeIlder and lue for 
the 8IIcruing rent as it becomes due UD~r the ~ ~ the lease. From 
the lessor's standpoint, this remedy is ~dom aatisfaetory beeaUllll he 
must rely on the continued avauabiUi . and solvency of a leBSee who 
baa already demonstrated bill unre . ·tT. Moreover, he must let the 
property remain vacaDt, for it BtiU NI gil to the lesMe for the dlll'8-
tion of the term. In addition, repea actiona may be nt'I\eB88J'Y to 
recover all of the rent due UDder tht~. This remedy i. alao unaatis­
factory fl'ODI the lessee's standpoint, f it permits the leaeor to refuse 
to make any effort to mitigate or m' . .11\ the damap;ea aaused by the 
~ '8 default. See De HIJrl II. Au..., Cal.2d 829, 832, 161 P.2d. f53, 
455 (1945). . 

(2) He may accept the surrender an~1'egIIrd the lease sa terminated. 
This amounts to B cancellation of the I Be or B resciation of Ita unex· 
pired portion. In eommon law theory, owever, tbe 1_'. obligation 
to pay rent is inseparable from. hia leet t n1d intareU in tbe .pPOPel"ty. 

-/-
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AccordinJ(ly. tern,inntion of the lea"" in this manner terminates tli" 
l'eIIllIining rentlll obliJ(nt,ion. Th~ 1"""01' pnn recover npit.her t.he unpaid 
future rent nor dnma{lP.s for its 10I'III. WelcOlll6 ... He ••• "'1"'". More­
over •• n.y conduet by the 1",,_ that i. inr.onsiRtent witli the J ....... 's 
MntinuinJ( interest in the property i. conRideted to be ,m I\<'Cf'ptnnec of 
the 1",,"", '. off.r of .urrender. whether or not sneh lin "Peeplnnee i. in. 
ton,IOO. D(Jf'eick ". Time Oil Co., 103 Cnl. -i\pp.2d 677. 2al) P.2<1 10 
(1951). Hence. ,,"orts b.y n lessor to minimil/c hi. dUftIIIlt"" fJ't'Qo.nHy 
.",mlt in loS!! of the right to unpaid future nnt aa well na the right to 
dnmngt'.R for its IOI!II. ' 

(3) ITe mny notify the lessee that the property will be relet for tl,. 
Icssre'. benefit, tnke possession and relet the projx,rty. aOO 811" for the 
da1Dag<ls eau!!ed by the lessee's .default. Thill tem"dy, too, i. unsatisfac­
tory because tile """ria hnve held thnt the ca~tse of netiftn for damngea 
does Dot IICCrtlfl until the ...wi of the orlJ(inal ease term. Tref/ fl. GulIM, 
214 Cal. 5.'11,7 P.2d 697 (1932). Henee. lin ac'on to....,.,..,.,,. nny portion 
of ti,e dnmagea wilJ 1M> dismisl!ed as preIDlItjlre if brought twforo I'X­
pimtion of the entire term. This ienves the 1""",1' without nn eft'eclive 
remedy where the term of the lew!e i. of ",*,h durntion that waiting 
for it to end would be impractjcal. 'l'he tennnt' under a 2O.y.nr JI!Il8e. foot 
exnnlpJe. may abllndon the property after 0 y one year. In a,\dition, 
any profit mad" on the retetti!tlt pl'Ob"bly bel IDI!II to the 1_. BOt tile 
iIoaw, inlUillluch WI the lessee '8 inte_t in prop~rty thMl'I'tmsllF 
conunue •. Moreover, ti,e lessor mllst be ea~ef I in utilixing this remedy 
Dr be will find thnt he has forfeited his' to tI,e retIlIIinin~ rentals 
fl'Glll Iti. original 1_ dcepite hi. Illek of in ention to do so. See, e.g., 
A.. H. ,u1UlCt. Co. to. B/t'tmSB, 103 Cal. App. 647l~ Pn;,. 01'>6 (1930). See 
a110 Ne.kalU ... NtJf'gord, 140 Cal. App. 135, jI3 P.2d 1039 (I!1M). 

Tim COllllltiHSic,tl .).r.t1!l (~OndlU!t·.1 th~ltJ Wh(,ll II le8sm~ brp:u~h'('g th.~ l!'1'u§u 
and t!buJUtj~nH U..,.. l'rul)('rfy. tlw It's:'lor tdMmht 'be p('T'IUTtko1:l to sur im­
m,,,liillllly fo rCC:6V"r" d ... ma~ .. ",. 
'fhifoi. in s.ubHtnnee, is the r(·lIled.\~ tlmt h~ now :~vI1UJtb'h' nnot'r Civit C •. .-10 
R,~,tj,,1t :!:Ji)~ if Il • ., pnrties p",vid,' for this "·, .... ,I.y in tIll' Ie",... ;\I""'nt 
l'lueh IL pl':I\'isien in t.bo I~,,;~'t t111~ 1(>*,,", uncld" ~ng Inw mnst d.'fPl' 
his ,I"m.we lICtill" until th" Pltd ur tllp I,·,.,n 1m.! rw, I.he ri.k Ihat the 
(J.-fault ing It'1-;~'C will l~ ;nsulv('nt. nr mUlvnil"lfl~! fit t.hnt timil, TFlt~ avail. 
"hiJily of II suit for dlifRIIll'''' won"l nut. nb1'<jg8W the ])I' ... ·.t "i~,ht t" 
r('K'';fl(l 11,,· I"a"~ or 10 "lie Yor "l"",ifie or pret,,"th'c rd;"f if tke h· ...... 
h~1:-:;. nn :Hhlqlwt~ n'ml~Y Itt lalV. "Hutht·r. un ~~I~ifln for 'lHm:l~'I'('R wUllld 
prt)vi,le t.hr· le&.'{or wiUl n r~mmnHblf! (·hoiee of f1~nu.od.ieR c~ompnrrHbre to 
tlmt IIvailnble to til .. p.umj",," wlwn til" l'rmltisor "'18 breacbed a eon-
trllct. ' 

Right of Lessor to Recover DamalNs Upon Breach 
by lAIssee Justifying T erminat~ of Lease 

TIn,ler p.>:isting law, the 1<'81101' wIN .... ~ eommits a sufficiently 
maf,>rlnl br""ch of tl,e lell"" to wurrnnt ttlrlninatioa has a eh"ice of 
throe rpmOOlcs: 

(1) He may treat the mooh as only pn1'~il\l, deeline to tM'minate 
'he le",m, nnd sue for the dnmof!t'S CILUlII"\ by, the particular brell"h. If 
he dOCll so, however, he obvioUIIly i. continuing to deal with a IHIee 
who hIlS proven unsatisfactory. ' 

(2) He may terminate the ~ and fOithe ~ to relinquish 
the properi¥. ruorting to an aetion for u wlul detaiDer to reoover 
po_ioD if DeeeElll'y. lD .ueh a CIUIe. hia r' ht to the remaininc rent 
due under the lewoe _ upon the terminlLt' of the ~ (J",I.utI fl. 
II.,.,.,. BrIM., 74 Cal. AVp. 7l12, 2411'ae. 6=:25). 

(3) Under _ eircumBtancea, he may . to termiDate the leue 
but Mtill evict the 1_ and relet the pro for the _unt of the 
1eaoIee. L __ BMJ:er. 1M. fl. Briggs, aD ~al.2d 6M, m P.2d 897 
ll!1(2); BIU'M fl. NorlOtl, 42 CIII. App. 7:p.rW::;5 (1919). Iiee 
Cowc elV. Paoo. ~ 1174. AI IWted in eonllCU' with the remedieB un 
aMnd.mw·ept, thill procedure oftBu P""_ • • 

-,.2 
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In dealing with theIe eases of material breach, the courts have felt 
bound to apply the mentioned eommon law rule thet the leaIee '8 obliga... 
tion to PlQ" rent depeuds eDtireJy upon the continued existenee of the 
term under teehnieaI. property Jaw concepts. WheD the term is ended, 
whether voluntarily by a6andonment and repo8llilll8ion by the ~ or 
involuntarily under the compulsion of an IIJliawful detainer pro_eed 
mg, the rental obliption aIao ends. In C8IIIIII where the ~ has DO 
reuon to expect the 1_ to remain availahle and aolvent 1Ulti! the 
eDd of the term, _tinned adherence to th;. rule denil!ll the ~ UJ¥ 
elfeeRYe remedy for the 10lIl caUBed by a defaj1ltinr 1_ 

The Conuniaaiou has OOlliIladed that the t-or ahonJd be permitted 
to II\Ie for dam .... at 
the time the 1_ is terminated because of .: I1lbIItaDtial breaeh by the 
~ This remedy-the aulJBtanee of whiljh is DOW available under 
Civil Code Section 8808 if the leae ao prov\di!ll-would be an aherna­
tive to other existing remedies thet would! continue to be availallle, 
(1) the right to tnat the breMh as putiaI, tIePrd the ieIIIIe 88 continn­
ing in force, and reecne1' damapa for the ~ default and (2) 
the r~t to le.eilld or eaneel the lease, i.e., declare a forfeiture 01 the 
IeIIIIee • in .... 

Duty of Lessor to Mitigate bamages 
&lstIng Low 

As mept.joued in __ lion with abandoll1JleDt, if the lellllee breaches 
the ~ and aballdOl1l the property, the ~ may refWlEl to aecept 
the Jeosee'a offer to aurrender the leasehold! intel'ellt and may (I) aue 
for the accruing rent as it beeomea due or i(2) relet the propertY for 
the beuelit of the IeIIIIee and sue at the eDdi of the le_ term for the 
damagI!B caUBed by the lessee '8 default. Th,., although the 1_ may 
mitigate damages-by relettiDg for the benefit of the I_he iii Il<It 
required to do 110. Moreover, if the lessor; does attempt to mitipte 
damages, be may lose his right to the fut$'e rent if the eourt finds 
be has aeeepted the lessee's offer to 8~der his leasehold interest 
when be did not mean to do 80 as, for exam~le, when his notiee to the 
Jeosee is found to be mstdl!eient. DureieA ". TiIIN Oil Co., atlpro. The 
unfortunate reIIU1t is that the ....... ting law ten'" to dise&uraae I.­
froa aitempts to mitigate damages. 

a.ca.., .. ndaIIon. 
G-' duty 10 milig ..... damcrg... Aboent Ii eontrary provisioa in the 

lease. when the lessee has breaehed the leaiII! and abandoned the prop­
erty or has been evicted heesuse of his failure to perform, the lessor 

should 1I0t be permitted to let the property remain VaeRllt and still 
rceover the I't'nt as it accrues. Instead, the lessor should be ~irucI to 
make a I't'JIl!On"ble effort to mitigate the damages by reletting n pr0p­
erty. 

To ""hiew this objective, t1le leasot' shOUld be entitled 
to reec>Ver (1) the rent that was due and unpaid at the time of termina­
tion plus interest from the time each in~bnent was due; (2) p.e 
unpaid rent that would have been earned ftom the time of tenainatlOll 
to the time of judgment less the aDlflunt ot! rental 10118 that could have 
been reasonably avoided plus intereat on the differenee from the time 
of acerual of each installment; (3) <l r.:!a;.;on:.lbl...:: ;::O!om~ 3si.on for 
:_.h~! r€ ~ ~ t, :..ing o~ t,tje prop~ f' :.;y; and (Jj) ~ f' th'.! lo::ase ';0 

p roY i d" " , the unpaid rent after the time 
of jndgment leiIB the amount of rental $I thet eould be reallOJltlbI,­
awided the differenee diaoounted to reftee prepeyment to the ieIBor. 

DiscoMtiDg 01 the value of unpaid fu rent isllimply a substitute 
for paymetlt as insta1bnents aeerue, The ra~ of dlaeonnt ahould there­
fore pennit the lessor to invest the Jump _ award at interest rates 
eDt' .... ntly available in the investmHit mnrkrt end l'OOOYm' over the pe­
riod of the former term of the 1_ an a)DOUDt eqa,,1 to the unpajd 
future rentals leiIB the amolUlt of rental I .... that could be reaaonably 
avoided. The Federal Reserve Bank dieequnt rate plus one pereeJJt 
aatisIles this \:eIIt. Moreover, it provides a ~te subject to judieial notIee 
under Evidence Code Seetion 452(h) and I one that .automati""lly ad­
jlJIhI to Ilha.nges in the inYeBtment market. , 
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The burdeii of proving the amount of renta) loss that eonId have been . 
or eould be obtained by aetiug reasonably I in relettiDg the property 
should be placed ou the lelllee, Thill a1Iocati~ of the Imrden of pl'GOf ill 
aimilar to the one applied in netions for brell!'~ of employment aontraeta. 
See Erler tI, F'W6 PoUlt. Jiotor,. Itte., 249 Cal. App 2d S60 5'7 Cal 
Bptr. 516 (1967), . " , , 

ThF..! m{.!.:..~ure of damar.:r;~ rt.!':om .. tler~Jed abcw'.! i:l cS~t:ut1811y 
t,he f.:llrlt! O~ !.h:>t now p,.o'rlJed til ttvll Code Se.:!tion enOS, bu~ 
tl:~ M'!aSLOre of deJllaG~ 5 proy id"d by that :;ection applie;; only 
W'h(:Ii t,hc 12a:~e ;;0 sp'~ci;"lcs &nJ t~l~.! :;e..:t.inr. is ~ilerlt :1;,; tn 
burJ·;:.T. o!' proof ~ 

In ll.<ldH1.or., if t.i'e l'~lIse so r('I'liJes, the le:;"or should 
be ~nt.i tIed to recov~.,. oth~r ,lar:.n·~.es 

_ry to eompenMte him for all the ment ea-.l "" the 1_'. 
breach or which in the oniinery_ of ' would be Hke17 to reo 
!!Un therefrom, This ill the rule applieeble' oont!!Iet _ under (lid 
Code Seetion 3300 and would permit the to reecmr, for eDlIIJIle, 
hill expeIUIe8 in retaking pBIIBllkn of the ,lIInlriDtp;~1IId 
the Ieae 11''' obligated to 1IUIke, and in rei 'ng the property, 

The requlnment of mating law that the notify the Ieaaee beIGn 
reletting the psvperty te mitigate the Ihould be elialtnated. 
ThiI requirement 11 .. diaeouraged leeaon f attemptlaf to mitipto 
d agea and lervea DO III8fuI purpoae in of the 1'I!eOIIIJDmIie reo 
t,Uirement tbH the te.r be required te t the property to mitlgato 
damaaee ill allY _ where lie aeeb to reeo lI_agea bum the 1-. 
t'or th~ lo~s of f<ltu,.,! rer.tu. Hbw'J',.c:Y', if th~ les~<;)e hall madp. 
~n advl.lr.ce pUyaI"nt in <i:KC"~S of 1:)[12 month's r;:nt, the It:csor 
should be r"qui red to not.ify t.t,~' l.e~see apor, the Ntettillf! of 
t~e propert.y of th~ t.·~n:l of t!"~e new leasr~ and the .QDount of 
renf:: J.ndcr the new l~:a:.,-..!. 

Lacue jIIIowiIIoM reliIIfIag '- of duly/o ""1114'" The putieI 
to a ~ ahould be penal.tted to include that wiD ..-tea 
to the leMIIJ'thKtb. Ieaaee will remain ted to pay the nm Ie the 
enAn IiHIII if. but only If, the 1_ alao the Jeaaee to IIIIp the 
Jeaae or to aublet the property, If the Ie eontaina IIIOh ~ tile 
~ Ibould be permitted tooollect the i .. it IGCl'UeIIO .... lit 
doea DOt terminate the Jeaaee'e right to of the piVJlill'tl. 'l'IIIIII 
Ieaae provWoD& would allow the ~ te guard aplDIt the _ of the 
rentall provided in the IeaBe and, at the ttm.. permii ...... to 
proteet his intereate by obtaining a now t. 

The ~ ahould lie permitted to im rellllODabie l'eIItriIItIoaa DB 
the right to lublet or 88IigD 10 thllt he elteroiae l'eaIlODRblo control 
over the t,rpee of ... aine !. and ~ 0 will oeeupy hilJiiOPWtJ. 

The need to retain this traditional T for the ~ an.. JIri. 
marily fl'Olll the advent of .. net 1_ 'III," a praetice "hlola luis 
turned the lease into lUI important ' ent for inveatinc ad for 
financing property acquisition and dion, An _tlaI require-
ment in net ~ flnalleiDg is that there be DO termination u:eept in 
IIIOh drastic aituationa &I a taking of whole property by __ t 
domain, rejeetion of the 1_ by the t'8 truatee in buakrup",.:: 
& _pia," 4estnetion ef the land and . 'Iding by ... teod which 
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oot "'cede. 8ee Williams, 7''''' Rol. of tAe. C"",mcl'eiol L<ase i,. Corpo­
role Fflla1te6, 22 Bus. LAw. 751, 752-753 (1967). Thus, it seems im· 
perative thut ony chllnge in tl'" ]uw of leu.""" in C .. lifornill preserve ti,e 
ability of the Icssor under soob a lIMn.iag arrangement to hold t.he 
iCllllOO uneonditioruilly to the payment of the ,,' rent." 1 

'Vllcl'C the leWIC is ulK"d as a financing instrument, tne "n-ne' is in 
8ubort.unco int<o .... 'IIt Ilnd return of capital invt'llt~ent und the rate of tbn 
rllllt depend. on the eredit rating of the lp~. Ordinnrily. a mujor 
1_ with .. prime credit rnting will be givffi a 1000~.term I~"HC at a 
lowt" rent than would be l18ked of another lellj!ee. If the original 1_ 
nbllDriona, the lessor lJ!lIy be able to relet at ,a higher 'ental, but tit,·, 
new 1_ may not JUlYC the crc~it nting of the fomler lesllCe und, if 

tile Ieue had been made with the new leaee i' , a hilIher nIIt 
YOaid have been charpd to re1Ieot the • rIM in J.endiD!IPi dill 
DIOIIe,Y UGured by the lease. In this ease, a mr-i to mitifa'e 
daaapI would deprive the 1eeaor of the benefi the traDBaotioD ..-
tbe credi$ ratiac 01 the leaee involved in , ... Jt,diDD delenDinell 
the nil&. .BYe WIlen tile Ieue is not part of fip ....... &l'l'llllplPeDt, 
the __ CC'IIid utioaapplillil because a wi1b. a prilDe credit 
ntinr will ofteP be nquired to pay lea! leUt th a tePaIIt whole abilil;f 
to P6J'" the Z8IIi ill ."Ip'd, In addition, where fln8nai'IC arraDplll8llt 
iI not iDvo&»ed, the dIlIIinbility of a partie tePaIIt .., be a llIItor 
that eipjftem'!to infIuePIIeB the amGl1Ilt of nDtaI. lI'or _ple, 
the ~ of a PPi'IC center may oifer a fa_hie J'l!Ptal to a 
par&ioular teDaDt who 1ri1l attract clIIWmera or the entire center. U 
dIiI teDaDt later wiabea to leave the location, e availalM replacemenu 
may be __ that oator to a different aJiep ; but the -.or may not - ..... ----......... ;t"'" ........... the mervhmdjejpr jp the ahoppi'IC center. Pder eUtiD& law, the 
-mve eIefi of the full reDtai obUption be u...a by the '-r 
to make the orijrinal teDapt live 1IP to iu . ThiJ _mtlided 
~ wiU ~ the putieI to retain tbia. of die aiItinr law. 

EIfec:t on Unlawful Detaijt.r 
...... '17. of ... Colo of e"', r .... ~ ....... '-' 

BlAT notify the '- to quit the premise8 tIIU ACh a notice doe8 
POt «u:minot• the i.p'hold interllllt unIeIJa POtioe. _.-peoifiel. This 
permitt a leIIor to ulet the '-l relet the p , ancl reoO'l'er from 
the Ieaaee at tIae tIid of the term lor any delle in &lie J'l!Pta'" The 
llatutory remed.r falIa short of providi'IC f pmeo_ to the rirhtt 
of both partieII. It does not permit the leaIor: i to lIIeO'ler...... im­
medirJa17 far future 1_; nor doIlII it requite the '- to uiitlrate 
damIpi. , 

'on.- .r_" ... t ..... olten <omp/eL ODe exampl, of 1Il0ll • _I ... 10 tit-
BOrnoed in Willi ..... Tk Itolo Of fk c_~ LMN .. c_ .• ,..,._ 
2'J Bt, .. l ... w. 731. 162, (1967 : A 00..1edo ..... balNI .. to .. pond Ita 
ntteraUoH. It arr4opt1 for X to purebue dire .... for tIae ..... '.'IIt..Z pu ..... 
lbe IamJ ad leGNeI it to A Co. on " abort- JCUIll!. A t'h. ikJH the 1m· 
Iinwenumt ~nd Mel'" it to X. :x 1011);"". )llQ'mcm hy DII!OlUf, or flU unJletUI'fId 
ff ... xniMlt.ltl'}' oot~. X Uwn HellM t~ lnnd at c"(H4t lnlMmMlt ( ... but retniUII 
the fee in the impl'Oftment.. Innst.ment Ott. leaRI lbe 11M to X Oft a lonI-term 
, .... with a DOl remm that wm p",ride In t Co. with a Ia .... te of 
inteftllt tiD ita IKYeMtnumt. X lea .. tbe 1-gaprtYf t back tD " Co. OJI • net 
""' .. 10.01 ... ad IlIb_ tha _ to A co. OD .. me baois. X ___ 
lCII..,. !he IIfOn"" ...... and !he 11111'<:",,_t to ... t_t Co. for .. _ 
equuJ to tke etNlt of tile buildln.:. ::x UM!K thto •• .. ..,., til" l'IItJrbclllW tnn. 
fttkm to 1'.Y fhl: In"fJmiKJt01'J nn~ A'i\"etIo b, ~y tD nt. for thl' tmrr.h .. NI't 0' tJte 
~vt!JDent. 'OUlIt A Co. ba. pOl!lJ9aloD of land ... tlte hald'" liMlit 
amt luuo JIll" out 110 malt wbiollllu aot _ rete ; !he .. 1r oII1lptlou of A 
Co. ho t. Jour the .--. _tal •• X IIu I[IeDt _ wblob hnl __ 
returned. ill the ",.rl«&anr or tha ilIm...,..,.."t .d the ouW-, .ad .. wi­"",rII, l"l,1e OIl tile ..... nd Ieue. r... _, for 110. porl...-... 0' A 
Co. in "' -Ito 01 tbo ... nlly I. !he imp .... L IRVOOIt ..... t Cn. tho 
'ny.tor. ow. tU rand and baa it aDd the emnt !I ..... "inr for the "",....,t 01 ....,t b, A Co. IDVMtmo.t Co. .... !he obllpt ... 01 }C, ....... 
hIMor'. Ha MteUrlt)'. InvedllltH)t Co. hi'" an in t wlW:dl. lA DOW' paJ.iar _..,.u._t "'. IIIOrllrIlllO In the form 01 to 
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AD eviotioD w:ader Section 1174 should termiaat.e the ~ .. riPts 
'CIIIdel the Je_ and the lel!llO? shonld be required to relet the proJNI I;J 
to mlDimille the damages. The lessor's i' bt to - cIuaapa'lII' -
of tile beDel!.ta of the lease should be in epeDdeDt of hII riP' ~ ...... 
UI HUon 'III' Wliawfnl detainer to reoo the po g loll of the PlOP­
av. The daalapa should be reco'fe1'aliD ...... I8tioII Ia &ddl. 
tioII to &lIT clam..,. reeovered 88 part the 1IIIf.w:fal deaIMr ...... 
Of lOur., the IeIIor should not be enti to __ twIee for the _ 
iteaJI of de..... . 

Civil Code SectIcjn 3308 
IIeotIoa 8808 of the (\;"';1 f'!n~' !'''tIvide!s. in efeet, that • ~ of real. 

or JNI ,n' ptVpert.y may recover the IIl8jInaDf dlrS" ~ 
abcm tt tIM J.M 10 provides and thell-.. ~ to JIVI1III dIa& 
-. -. of ,,,,,,.,,,,, 1 ............ -­tioM of the Commi.ion would make S tion 8808 -ued- IamIar 
u real JIftiPiIt7 is concerned. The seetio should, lIIenloft. be enenffid 
$I) lbait its application to persoual p1'O • The Ccaaaillloll ... _ 
BIllIe • .tacb" of personal property I IIIld DO atts.pt hal been 
... to cIeIl witll this body of law' the reG .W ....... tioa. 

EIec:the Date, AppncatiolllO fxIatIag ....... 
TIle"" J!MIIJad legislation ~ ... 011 J* 1, 19'11. 'l'hie 

wiI1l181'Blh latenlted persons to I_Dl .. with tIM - JePIa-
tioII W_lt ~I. effective. ' 

1'IIe IeDIIation Ihould not apply to t=:-- allated Wen JIII7 
1. 19'11. thia iF n~ becaUIIII tile 61 DDt tab tile _. 
-+4 ""Iulon into a"co"nt in· !b . 11.- _ in ....... , 
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specified in the lease or, if no nch rate is specified in the lease, 
at the legal rate. The worth at the time of award of the amount 
referred to in paragraph (41 of subdivision (al is computed 
by dillCOunting such amount at the discount rate of the Federal . 
Reserve Bank of San Francisco at the time of award plua 1 
percent. 

(c) Efforts by the lessor to mitigate the damages canoed by 
the lessee's breaeh of the 1.888 do ,not waive the leI!aor'. right 
to recover damages nuder this eeetion. 

(dl Nothing in this section affects the right of the lesaor 
under a 1e888 of real property to j.Dtlemgffication for liabi~ty 
arising prior to the termination ~ the lea&e for personal m· 
juries or property damage where ~be 1eaile provides for such 
indemnification. 

""",mlDt. Section InSl.2 .tatt'S the me,,"~I1"" of dama~ when the 
lellee breaches the lease and abandons the IPropert,. or when hill right 
to poueIBion is terminated by the lessor pecanse of a breach of the 
lease. As IIIO!d in this sectioD. "rent" inch,des "charges equivalent to 
rent." .h Section 1951. 

Notbinjr in Section 1951.2 atfeets the r)lles of law that detsrmine 
when the ~ may terminate the Iessee's tit:ht to poaession. ~ 
caIIT 2 Witkin, Summary of California LalY Real Property H ·Zf6=278 
(1960). ThUJ, for eumpie, tbe lessor's ri!!lht to terminate the lessee'. 
rich.t ~ poneuiou lIlA,. be waived under e\!rtain circum~tancea. Id. at 
i m. LilIInrlIt, IIOthinr in Section 1931.21all'ects any right the leuee 
IIUIJI' have to an oflet against the damftt:t!S ~therwise recoverable UDder 
the -etee.. Par _pia ..... .., the 1_ It •• claim based on the fail· 
nre of the !eIIor to perform all of his obli tiona UDder the ieue. Sec· 
doll 1lI6L!! ~ not alfect the right of th 1_ to have the amol1llt 
he is entitled to recover from the le:l8Ol' . RICh claim oRlet against 
the damages otherwise recoverable l1IIder e section. 

Bwbdiw.i .... rIO) tntti (6). Undo. par pII (t) of subdivision (a). 
the laaor is entitled to reeo .... r th~ unpaid t .hieh had been earned 
at the time the lease terminated. PlU'Suant 1.10 lAUldiviaion (b). interelt 
mult be added to S1l<'h ... nt at sueh lawful Irate 118 _y be ~pt!Cifled ill 
the Ieue or, if none i. speeified. at tho ~I rate of leven percent. In. 
ters! aceI'lles on eaeh unpaid rental w..tal ent flIom the time it be· 
aome8 due until the time of award. ;.8., th. entry of j,adplent or the 

simiL1r point of llct~.,.linnti(\ll if Hw",nU"I' is dot~rUlille<1 by a tribtuml 
olher tl",n n eOllrt. 

A similar ('vmpl1tatioll is ma(le under pflragr:lllh (2) of subdivision 
(a) eXN'pt that the ll's~(·p llHl.\~ lll'un' tlt.d a N·rtntU umount of l'C'nhtl 
lo~ could ha\'(' bet-It l"("lsollabh' a"{Jhl"rl :The h~~_:wr i8 entitled to in· 
t.ert·st. only on tlw ltlllonnt by ",'II it'h (';wh l"cHlal jll:-.falhnt'Ht cx~codd the_ 
unwunt uf ,l\'oida'lJlc l'l'lftUJ lo~s fm' t lr ... tt. 1"("l1t period. 

Paragraph (4) of subdivision; (a) 'Provtd"s in substance 
that, if the lease so provides, the lessor may recover from 
the lessee a lump sum award for rl::nt due for the balan·c>J of 
the term after the award or such lesser period as the lease 
provides. The lurnp &um award must not. in::lude the amount 
which the lessee proves could hav~ reasonably been avoided. 
Further,this lump sum award is discounted pursuant to sub­
division (b) to reflect prepayment. The amount by which 
each future rental inctallment exceeds the amount of avoidable 
rental loss for that rent. period is discounted fran the due 
date under the lease to the tim~ of award at the discount 
rate of the Federal Reserve Bank of San Francisco plus one 
percent. Judicial notice can be taken· of this rate pursuant 
to Evidence Code Section 452(h). In the absence of a provi­
sion in the lease providing for tmc recovery of damages for 
loss of rent due after the time Of' the award, s~ch damaees 
are not recoverable except to the.extent permitted under Sec-
tioo 1951. II. ' 
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In determining the amount recoverable under paragrapbs 
(2) and (4) (where applicable) of subdivision (a), the lessee 
is entttled to have offset against the) 

<iml)ahll'~~ut not Ilh·ft·ly :In :-,Ilm>ii the r.',-<;ur 1ms l"'I'I~h'('ll Qt' win recd,'e 
by \'i.'luc of a ~'ld1in~ CJC t11P JU'hlwl't.,· whit:·h lias :l<'fuaJly bCt:tll M .. 
rompli",,,t btlt "I"" "11 "'lin" lha\ II", 10_''''e ,'U" I"''''''' lh. I""sur eould 
hlOW obluined 0" eo"hl (,"Iuin b,. "d,ng l't'" .. }~,a!J1.\· in 1X'ldting the 
prup"rly. 

T'he ;"'~lwral prindjJlt'R 11111t. "u\'('rn JHiti~:ttiul~ flf 11mn:\gt'.~ apply in 
t1.(~tcrUliniu~ wJwt- (,'onKijtut~ II "r~'ntnl J.,~ '"l:ut. UH~ Il""'~ pro\'cs" 
coulll L.., U l'(';!;f,;ollnhly nytJic1(·d. I, TI .. ·s.;r lH'inejpl(l~ w~rc SUlIUlutrht",,,,l in 
am" I'. Ih"i/h, 2Gt Cal:.. APP.2&\ 392. 39$-397. 67 Cal, ~. 796, 
7!1!l-800 (J~168) : . 

A I,)uinlill' ",nm"t Iw .. mupI·n""I.,1 rnr ,Ia",").~'" whid, he clJuid 
h .. w ",·oi.!",l loy t'j'",",1Itlbl~ ,·lTurt or ('XI"'lldHul'f'lI .••. 'rhe fre­
qlh-'nt. tiottll~uwnt or tlw l)ri1U'ip'~' iu th~ ttol'Ul* or n '4(\uty" imposed 
<III Ih" injul'(~1 pari}' 111'" 1><,'1\ ,·riti.·i",·d (011 II,,· 1I11'nry fhut .' 
l1ren,~h of th~ u(lllfy" du~'S Ul,t :.th".· ri.'\(.· 1o;.at. ("t11'ri·lulivu right 01 

. IIclion .• , , It ill prrlUlI'" Illor. ",,,·,,,·,,1(' In "'I}' n/Ut the "T(lnl,,,~r 
i" nut , .... ,lIi"," hI en"'I",,,""t,, II", injlu"'d JWlny fm' dllmng .. whicb 
II1'P. ""oiol"hle by 1'I ...... ""blr <'IT',rl "n 111e IlIllt.·r's purt ..•• 
T"~ ,luelriuc d.ie. ,,,,I 1'I'quire 1hc inj11l,·H "liMy to hike IIll'IUIo lit"" \\'hil!lulr~ all''I'l,.,.,,,,,bl,· ur h"Jlrll~ti~,,1 of"~ whi"h wo"ld itn'llivo 

""1~·nt1ihtr< .. di.propo,·liollllle tu thr 1o,," "'lught 10 bl> ftvoid ... t or 
,.,lUrk may 1101 bp}'U'HI hi. fi"'''''''!;,1 ,.,rnno .••.. Th ...... u .. "Ill~ 
or tl,. """"tM or fhe iu.iu"'·.l )lu"I}' 111"". bt., !j"d!!C,1 in""" light of 
tlw :M4.ua~ C"llrronllUI!' him lit th. lillie II", 1,,1<8 'W"K Ihr.,/ltcnl'<l 
n'M! WIt by the juil:""'''',,1 of hil1.l.i1'(hl •. , ; TIll' fm" tlwt r~· 
able 1II'!I'lM\lr,·~ "thor ""'11 lh~ on" j"k"l1 \\'''1,1<1 ha,',' IIw,idOO dlllll· 
R/Ill iI toat, ill D'I(I of it"df. ,"UOC "f the f'lot lhnt' tilt' PIlQ t1lkftl, 
...... ujtll unallC""""Cui. "'"s un1't'l1","mbl~ .• '. "U II ~h"ir" el t1l'G 
_1liiie eIlUl·'.' Prt' .. ·"t~ it .... ll. lh. lit"";'l" wh"",,, ... ~ f..reed 
the __ ew,""t Mlllpillin that "ne r,Itj"'r 111.", tile other ie 
el,OIK'u." , . • Tho ~lmlllu rtI h,Y wh i~h I h, .. l'1''' .... m\Jh·n.SI\ at die 
injol'f!4 pnrt,. 's ell'orl. is 10 b" mMl~u"'c(l . i~ I)ot "" Itigl, as the 
standard reqnired in,nlh.r "l't'd~ of law .• i . ft fa 6nfllckont if he 
net3 rea80IUlbly and with due Ilili::.nce, in~ gQPd failh. {Citatioue 
_itted.J 

-3-

" 



c 

c 

c 

Paragraphs (3) and (5) of subdivision ($.) make clear that the measure 
of the lessor's recoverable damages is not lfmited to damages for the loss 
of past and future rent. Under paragraph (3). the lessor is entitled to ' 
recover a reasonable commission for the expemses incurred in the reletting 
of the property. Under paragraph (5), other, items of damage are recoverable. 
but only if the lease so provides. Paragra~h (5) adopts language used in 
Civil Code Section 3300 and provides in sub,tance that, if the lease so 
prOVides, all of the other damages a person ~s entitled to recover for the 
breach of a contract may be recoVered by a l.ssor for the breach of his 
lease. For example. to the extent that he w~u1d not have had to incur such 
expenses had the lessee performed his obligations under the lease, the 
lessor may recover his reasonable expenses i* retaking possession of the 
property and in making repairs that the lesst; was obligated to make in 
preparing the property for reletting. (This, is in addition to a reasonable 
commission for the reletting of the property~that is recoverable under 
paragraph (3) whether or not the lease so pr~des.) Other damages neces­
sary to compensate the lessor for all of the' detriment proximately caused 
by the lessee would include damages for the lessee's breach of specific 
covenants of the lease--for example. a promi,e to maintain or imProve the 
premises or to restore the premises upon te.n!Jination of the lease. Attorney's 
fees may be recovered only if they are reco~rable under Section 1951.6. 

If the lessee proves that the amount of rent that could reasonably 
be obtained by reletting after termination eiceeds the amount of rent re­
served in the lease, such excess is offset jainst the damages otherwise 
recoverable under paragraphs (3) and (5) of ubdivision (a). Subject to 
this exemption, however, the lease having be,n terminated, the lessee no 
longer has an interest in the property, and lhe lessor is not accountable 
for any excess rents obtained through relett fig. 

The basic measure of damages provided iq. Section 1951.2 is essentially 
the same as that formerly set forth in Civil: Code Section 3308. The measure 
of damages under Section 3308 was aPPlicable; however, only when the lease 
so provided and the lessor chose to invoke t at remedy. Except as provided 
in Section 1951.4, the measure of damages un er Section 1951.2 is applicable 
to all cases in which a lessor seeks damages : upon breach and abandonment by 
the lessee or upon termination of the lease lecause of the lessee's breach 
of the lease. Only the recovery of the item~ of damage described in para­
graphs (4) and (5) of subdivision (a) is de~ndent on the terms of the lease; 
the lessor can recover the damages described: in paragraphs (1), (2), and 
(3) of subdivision (a) even though the leaseJcontains no prOVision for re­
covery of these damages. Moreover, Section -\-951.2 makes clear that the 
lessee has the burden of proving the amount *e is entitled to have offset 
against the unpaid rent, while Section 3308 was silent as to the burden of 
proof. In this respect, the rule stated is ~:lmilar to that now applied in 
actions for breach of employment contracts. :See discussion in Erler v. Five 
Points Motors, Inc., 249 Cal. App.2d 560, 57 Cal. Rptr. 516 (1967). 
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Subd'vision (~). Ul.dor fOl'''II'\' law, /I!1ompfs by n Ic,,"o;<>r to Dlili. 
gate dflm .. ~'l"1"S sOlnctim("S rcsu11-r~tl in :tn uuiuirn-iNl 8('"eept~ml!e of the 
lessees' surl'" .. <ier aud "ongNjneJllly ill loss or tho lessor'. right to fu. 
turo J't!Jltnls,..fu:s;.Dorcich v. 7';"," Oil Co., ]03 en\. AI'P.201 677, 230 P.2d 
10 (l9al). One of tl," J,url'o.;". of Section 1951,2 is to require mitigation 
by the lessol', aud subdivision (0) is iuelMed to ulsure tltllt efl'ort. by 
the lessor to mitigntc do not ,'csult ill 1\ \v/livtr ol his right to damnges 
WIder Section 1051.2. 

Btdldil1i.iOll (d). Tho dctcnllination of il,e Icsoor's liability for in. 
jury or dallUlge for wbich be is (mtilied: to illd~wnilicalitlll frOin tho 
lessee luay be subS«jUnul to II. tcrminntipn of the Icnsc, even tllou:;:h 
tho enuso of /loliou ~rosc plior to tcnllill~t;OIJ. Subdh'i;ion (d) IIWkCII 
dear tlmt, ill such a cuse, tIle right to indemnification is unaffeeted by 
the 8U~nellt tenniuation. 

Effect 011 allier rcmtllUu. Section 1~51.2 i~ not a eOlllprtheDsive 
statenlent ot the lessor', remedies. Whe* Ibe i~sce brcuches the lease 
IIl\d 8bl,tlldons the luoperty or the lessor ~crmin"tcs the 1cssce'a rIah~ to 
poIISe\ISIOli because of the le:..".,c '. breftc h, i tlte les!lOl mat .ildp1¥ rescind 
or el!necl the lease without _lUllgllfllrll!ntive ,'did under the _lion. 
W1Iero the leSllc!c is still ill JlO!'SCSIIion blitt has b.rCll~hed the Ie-. tile 
1-may rC'Jard the lease as continuing! ill flllw and leek drunages lor 
tit. dalriINcut cm~~,l by the brench, lx',,,,rtill~ to u whsequi!lIt Mtion 
.if a furtbcr breach OCCll .... In ndditiOlj, &etion 1951.4 pel'lll;ta tile 
INlriMs to pl'tll'ide nil nlterllative l'<'IlIc<ly iill tho 1<'I1l1<l-1'eeovcry of rent 
It5 it becAme. due. Sec aim Section W3~.5 (li~t1t.ted ~) JIaII 
SeetiOR loal.S (equitnble I'..-li"£). 

Otic l't!8nlt "r the Clllletmcllt of Se-.ti,m l!I.;UJ is that, Iiniess Ille par. 
tics hove othcl'wi'IC II'Jrccrl, lhe ic"""r i~ ~xeu.,ed r .. 011\ tllrlher perform­
nnee of his ob1ig"tion~ art". the icn,;c 1</l'lJlillutcs. Tn tllis rcspeet the 
.....el_llt of Sretion 1~11.2 ehunw" the, l'I'snlt in KullllDib .. p~ 
lVoodemeare ,f; roper Co., 2ii CIII.!!d GMj 153 )'.2d 2-t (1!)'U). 
8'a'ul~ 0/ Ulllil,,'{01I'. 'the ~tlltl1tQ of ~;mit"tiolls for aft action under 

~lioII. 1951.2 is tour yelll'll from tile <1nt~ or tCl'milllltloD in the _ of 
II wl·ittMl-if.nsc 111101 two )'e~rs in tho cusc:ol ft I'a ... , 111M iA wtitiDJr..8ce 
Code of C"nn Procedure Se-.tions a3'l.2 m,d 339.ri. -

llPaA. '-"'- of hoate after Ioreo4 and ... dIFRI'" 

S:eo. 3. Section 1951.4 la r=Jto the Civil Code, to nacll 
1951.4. (a) The mDed7 ibed in thiII ..... ia aftil. 

..... oa171f the la- providel for ill MDed,y. 
(b) JIveD thoqh a ~ of ,proper!) IIaa Ml,'htd his 

leue aDd a""'1(!~'Ied the Pl'V~the leue _tio_ in e«eR 
for 10 long lUI the ielltOr don not the ~ .. riaht to 
emilio, and the leuor may all his riP- aDd -

1UIder the I-, iDCIludiDc e r1Pt to _ the NIlt • 
it ~es due under the leaIe, , the Iesa permits the leslie 
'0 do IZl7 of the foJlowiog, 

-(1) Sublet the property, UIiI\I his interest in the ~ Dr· 

~) Sublet the propert)', • hia iDtereIIt in the Iesa, 01' 
both, aubject to lltandards or 00II itioDa, aDd the '-' cloes l1li& 
aopiJ'8 ~=r1ie!lr~ with lUll' We .tuadaM for, _ 
~ 'IIDI'eIIIIOlUIble _clition on,. h IIIIbIettiDtr or .aI ..... 

(8) Sublet the property, his ioteNll in the Jere, 01' 
both, with the consent of the , aocI the leue proIdMa.illat 
&1IeIl CODIeDt .hall not 1IJ11'eIIIOn be wlthlleld. 

(e) hr the purpoeea of luMi • (b), the~ ao not 
_titute a termiD BtiOD of the 1 '. rickt to 1>' I mon: 

(1) AeIII.ef JDIlinteDance or !ian or dana t.o nlet 
the~Q. .. 4_ 

(2) The appoJotment of a rtleelver upon iDitIatiu.ef _ 
__ tfl !"'"'o" tho 1_'8 intetest under tla61_ 

.,., 
I 
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Comment. Even though the lessee has breached the lease and aha:D­
doned the property, Section 1951.4 permits the leesor to continue to 
collect the rent as it becomee due under the lease rather than to r_r 
damages baaed primarily on the 1088 of future rent nnder Section 
1951.2. This remedy is available only if the lease 10 provides and con­
taina a provision permitting the lessee to mitigate the damages by anb­
letting or assigning hi. intereet in th~ property. The 1eue may give 
the 1_ unlimited discretion in eh~1I' a aubtenant or Ulignee. See 
aubdivision (b)(l). However, ~.the 1eue will impose lltandarda 
for or eonditioDi on such 1Ilblettinr:T:' IIIIigJuuDt or require the eon­
IeDt of the leeaor. See aubdivieion (b) 2), (3). In the latter -. the 
leaIor may not require oomplianee an uurealOlllbla .daDdard or 
condition lIor 1UIJ'e8II01I8bl withhold his! CODSeDt. Occ'oimuolly, a etaDd-
ard or _dilion, althOlllh ~ble ' time it w .. inellldeclin the 
lease, is UDl'8IIIIID&ble under eDItIng at tile time of 
IIIbletting or aaNl"ment. In 1eaIor I'MOl't to 

the~~~ro~~~ed~by~~~~~~~~~"', anee with the now OIl fu. 
ton that be 
ditione on 
ratinc of the new .......... ; 
previoua 1118; the JI8~ or 
be 1IimiIar, bnt the qualit,r of the 
_ts of the new teJl8nt for ae;;=;:~iIIII~ of the new teJl8nt 0It __ 

The rirht to o. Haae ... eoIIeoi 
wbeD the leaIor evicts the ~; 
pated lIJIder Section 
1961.4 ~ net 
defaultmg leIsee 
remedy provided 
.. eeta the ralea 

~'. richt to .,:::=~ftJ _IA LAW ., 

leesor'lrilht ~~S~~~~Ha; undl'l' certain 
Where the lease 195U, the ~ may __ 

the rent as It becomes of the lease and at the _ 
time baa no ohllption to IIIId relet the property In the 
event the 1_ .handonl Thill allocation of the burden 
of minlmlalnr the lOA II .-t the 1eaIor doea not have the 
WIre, faeIIltlel, or .biIity to ptOpeil) and to uq1Iire a 
.uitable tenant and far thiI reuon to avoid the burden that 
8eotion 1951.2 ~ 011 iba ~ to the cJamac-. by reJettInc 
~ptOpeit,r. . 

The allocation of the d!~;to~~~iJ~l=~under~ Section 195U iI important. It permj&I the pnrehaae or 
improvement of :real property aerioualy jeop. 
ardhed if the I_r', only right upon the lease and abandon. 
ment of the property were the rirht to dalllllPl 1III.der Section 
1951.2. Par aample. heo8l1l!B the 1eeeee obllption to P&1 rent under 
a lease oonld be enforced lInder law, leaaeI were 1ItI1bed by 
pablie mtitiee to ftna_ the of publiCI improvementa. The 
leMor oODltrnated the iIIIprovemeat of the pgllJie 
eDl.iV.~, leMed tn. propiIrt,. _ 1lD the Pllhlio entity, ,ad 
at the end of the term" the 1_ in the propert2 aDd the 
iIIlprovement VBIted in the public •. /100 D_ tI. KuAel, 85 
Cal.2d "" 218 P.2d 6It (1900). Ieuor eould, In :re1ianee 
on the ~ '. rental obligation eonatraet an 
impl'llvement to the lpeei8cations of of the 1eeeee 
durlnr the 1_ t&1'lD. TlwTellll!dy 1961.4 re-
tain8 \he IIIJhltanOl of the former ' ~_ -:a~ 
IIel!Urity Ier tile ;repayment of tloe -.tot ... -
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Sectiou 1951.4 aIIo facilitates auigmDent by the r- UDder a -. 
term ~ of the right to receivethe rent UDder the ~ in return 
IO!' the discounted value of the future rent. The remedy provided b.r 
Section 195L4 makes the right to receive the rental paymenta 8n at­
tr&etive m1'tl8tment Binee the aaaigIlee ia aaaured thet the rent will be 
paid if the tenant is fillanelally ftIp<lnBlDle. 

SubdiviaioD (c) makes clear that certain jICta by the I_r do DOt 
-mute a terminanon of the 1eaaee '. rig~t to POM_1oD.. The first 
parapaph of the lIIIhdivimon permits the leaIor, for example, to 1Iho .. 
the J-a prema to proapeotive tenanta af1!er the le.a hall bzeaohed 
the lease aDd abaPdoned the property. 

The II8eOIId paragraph of IIIIbdiriaion (e~akea elear that appoint­
ment of a I*Iiver to protect the 1_'1 . lIta under the ~ cIoe. 
DOt eonstitate a termination of the 1_'. ri ht to po !lIon. J'or _ 
ample, an l)lRtmeut building may be I under a "mMter Ieue" 
to a Je.ea .. 110 theu leaaeI the individual .po ta to 1lIb&enanta. The 
appointment of a reKiver may be appropria if the t- 1UIder the 
muter ~ eoUeota the rent from the ta but falla to PIT the 
J.or the mR Plfa1M 1HIder the muter . The reeei_ wo1lla 
eoUeet the reDt .from the II\1btenaJm on of the ~ and pq 
to the r- the IJIIOlIIlt he II eutitled to under the muter lIUII. 
'ftIa fOl'Dl of relief 1f01Ild pJQteet the ! .~'f .... the ~ ... a. 
aPJll'DFiation of the mR from aubtenarlta at the _ time W"01IId 
PI lte the ~'a oWIption te pq tile t pI'Ol'kIe4 JJa tile IIIIIIIIIr 
INa. ' 
"... tbia MOtIon, in eontzut to SectIon 19&1.2, eo 10q • the __ 

cIoe. not taminete the lease, he ia obliged tol_tllDI to .....,...Mr 
~ ........ --. 
§ IHI.5. UqW' I d .... ISS 

s.o. .... Section 1951.5 ia added ~::. a.n Code, to read: 
1951.5. Seetiolll 1670 and 1671, • tD JItald.Qd a.m.. 

.... apPb' to a leue of real proparty., 
Co lew. TIle amOU.Dt of the te.r .. du~es IIIA7 be dlSIult to 

determine in lOme _lIince the Ieaor'.· to duufI!I' _ at 
the tiM4f tJJ. breaeh and abandon_t or tlleleue it'terminated 
lIT tbe~. Ja8ectioD WU. TIl!. dIlIIcnl may be avoided in ap. 
propriat8 _ br. a liquidated damap pro that -a ... re­
quirements'" Civil ~ SectiOJIII 1670 and 18 1. 

Under fOl'Dler law, ~ in real pro lelllll for liquidated 
damapa UOJl breMh by the 1_ were held be void. JIId fl. Situ-
AMIw. 125 Cal. 563, 58 Pac. 180 (1899). 80 • _h holdinp were 
bued OR the f01'lllI!!' rule that the 1_" ea of action upon breach 
of the ~ and abandonment of the or upon termination of 
the 1_ 'a right to P'OMe .. ion .... el fO!' I't'llt .. it __ dJIe 
or Jer tb reatal defkiieJlO)' at the end of the term. 

So far as pia 'eons fO!' liquidated . WpoD a 1eIeor'. brellOh 
11'1! coneemed, ncb PI'O"riIlionl were upheld the aJ~latinc Ia .. 
jf realOllBble. .a. .,.... Pd Sbtg fl. B.,. .... , 1 CaL 240 Pac. 766 
(1925). NothiDg in Seutielt.195l.11 ahaIIpa tbiI 

§ ,' .. 1.6. .t.ttan...).Ja ,.. 
SBC. 5. Section 195L8!. ad~. the Civil Code, to read. 
1951.6. 8ection 1717. relating to tract plOviIiona for at-

torneT'. fa., ~ to 1_ of PHPUlJI 84 the at-
tomq'a fees tmmded for b:r Seetion 17lT IJhaII be ~ 
in additiaD to ..,. otller relief O!' nt to wbiah die ~ or 
~ ma:r be 8IItH1ed. .. 

COIIIIHfII. I-. lika other _tractII, . provida that • 
part)' Ie eutitJed to reIlG\'er _hie or'. f_ ineurred in moo 
eeeafnliT eufercing or defeDdm, hia riahta' IitiptioD arilinc out 
of the leue. Settion lt6lJ au_ olear tha~ thine in the other --
tloae of the atatute impairs a PIriJ' '. righta er II1ICh a provi.lon and 
that Civil Code Seetion 1717 apo 
plis to __ 01 real pmper1.f. 

· - ~--~~--
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§ 1951.7. Notice required upon reletting Pfoperty 

Sec. 6. section 1951.7 is added to the Civil Code, to read: 

1951.7. (a) As used in this section, "advance payment" means 

moneys paid to the lessor of real property as prepayment of rent, or 

as a deposit to secure faithful perfo~ce of the terms of the lease, 

or any other payment which is the substantial equivalent of either of 

these. A payment that is not in exces$ of the amount of one mooth's 

rent is not an advance payment for the purposes of this section. 

(b) If the lessee has made an advance payment and the lease is 

terminated pursuant to Section 1951.2, the lessor shall send a written 

notice to the lessee if he relets the ]lroperty. The notice shall be 

sent by first class mail to the last kmown address of the lessee not 

later than 30 days after the new lessee takes possessioo of the property •. 

(c) The notice shall state all of the following: 

(1) That the property has been relet. 

(2) The name and address of the neW lessee. 

(3) The terms and conditions of tile reletting. 

(d) Where the property is relet under a written lease, the lessor 

may comply with paragraph (3) of subdivision (c) by any of the following: 

(1) Attaching a copy of the lease to the notice. 

(2) If the lease has been recorded, stating in the notice the date 

and place of recording, including the volmne and page or other identi­

fication of the record. 

(3) Stating in the notice that the lessee or his representative 

may examine and make copies of the lease at such reasonable times and 

places as are specified in the notice. 

-8. 
----~----------
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Comment. Section 1951.7 does not in any way affect the right of 
the lessor to recover dama~s nor th .. ri'l'ht of a lessee to recover -pre· 
paid rent, a .,",urity deposit, or other payment. The section is included 
merely to provide a means whereby the lessee may obtain the infor­
mation cOl1l!erning the relettin~ of the property when his lease baa 
been terminated under Section 1951.2. 

§ 1951.8. equitable re/'Jef 
SEO. 't. Section 1951.8 is added to the Civil Code, to read, 
1951.8. Nothing in Section 1951.2 or 1951.4 affects the rigM 

of the lessor under a lease of MU property to equitable relief 
where such relief i. appropriate. 

Comment. Generally, where the 1eesee ~ breached a 1e_ of rul 
property, the 1eS80f will limply recover ~geB pursuant to Civil Code ...... "'U. __ . ""''''' '"''~''''' ............ remaina entitled to equitable relief whe such relief ill appropriate. 
For e:umple, even though tbe lease has • ted pursuant to 8IIb-
division (a) of Section 195L2 and tbe hu recovered damagea 
under that _tion for loaa of rent, be II t precluded from obtaiDiDa 
wqnitable relief. d.q... an injunetion enfor<iing tba leaee'. coveDaDt no' 
to cempete, 

§ 19S2. EfFect OIl URlawfuI detalrte. act10n0 
Seo. a. Section 1952 is adde<l!to tbe Civil Code. to ...... ,1: 
1952. (Il) Except as provide4 in wbdivisiOft (e), nothing 

in Sections 1951 to 1951.8, inclu~ive, ,,!teets the provisions of 
Chapter 4 (commencing with Sec~ion 1159) of Title 3 of Part 
3 of the Code of Civil l>rocedure, rru-.ting to acUoas for IUIlaw­
ful detainer, forcible entry, And ffreible detainer. 

(b) Tho bringing of an a~tion nder the provisioRII of Chap­
ter 4 (commeneing with Section 159) of Title 3 of rart 3 of 
the Code of Civil Prooedure dOClj not affect tb e I"""". 's right 
to bring a separate action for !'elief under Seotion. 1951.2, 
1!t51.5, 1951.6, and 1951.8. but nj, dnmngea shIIl.I be recover..d 
in the subsequent action for nny i detriment for which a claim 
for dnDUlg<!S WB" made Ilnd deter"lined on the merits in tbe pre­
vious ~tion. 

(e) After the lessor obtains possession of the property 
under a judgment pursuant to Sectipn 1174 of the Code of Civil 
Procedure, he is no longer entitloll to tho remedy provided 
under Section 1951.4 unless tha l~ssoe obtains reliet under 
Section 1179 of the Code of Civil Procedure. 

Comment. lW.tion lflfi2 i. d""i~l~d hi clnrify the r.laUon.hip he-
1101'<''' s..,tiOllRW,;l··1!lfiJ.H "",1 th~ l~h"pt.er "f t.he ('l<wl. of Civil Pro­
eO"\lr~ 1't'llltil1g to "clint,. rn. Ul1lm.tll1 d"tn;"r •• forcible ent.ry, Il11d 
10rcil11<! d~la;Jl~r. Th~ ,,,,Iiono JlI'''''iM,1 for in the Code "f Civil Pro­
..... h,nl .hapt". n'f' ,1.~ig",·,1 t" llrov;,j. " ~nmm".y ",r,hool of fl't'Over­
ing \,.,_ill" or 1'l'Ol'prty. 

fltd.l;v;.i"" (hl r>l'''v;'l~. Ih,,1 Ih" r",,1 thai" IeMoI' Ions _ned 
1"_""'" "r 110,· l,rol,,,rly h.\' "" 1I111""f,,1 .lpl"i"or nel;"n """" not 
"",e1111Ie him from bdnging It ""'''''''ft. aetif1l1 to IIOOlIre the relief tit 
which It<! i8 ~ntit1f){ll1nrl"r KrnHo". 111(;1.2, !!lal.r,. 1%1.11. ~n.l J!1Jj1.8. 
s.ome or Ihe ;'11';' 1,," t"l .1""lIIl(r" 10 "'hi"h UI. I.""",. iR rnliUNt mny be 
ft'M)~1 in .. '11lt'r th~ IIl1luwfnl (\(ltnin('r i"..tinn or in on ",. .•. i,)8 tn 
r"'f~ovpr the dnmUh'1'A RrffiflMI in fk-"~ifln" l1tal.2t ]00.1.1\, nntl .lft!i) .fi. 
t hulrr Rf .. ~1 i+t.u Hlil2. 1iH11'".h flnllln,.,~ ,.,.1:1" hr f('I('uvf'N"fl in ~it.h~t' fI~tintl, 
b"t. the It'"",'r is .. "Iitl",l 10 bill II1,r ,1,·t.rmil1nlin" of lite mr~jl. 01. A 
f'Jahn lor clmnBgPN rnr ltny pfl rli('ulnr .Irtrimf'nt .. 

IJmlrr ISInhflh'i~jfUl (f>.). hU\\'f~-vr'r 1 ""WI! t Iw I{'~~qr.r 111lfC "ietp,l the 
~ plttl .... Ih" IInl~ .... rl1l d"',,il1pr prllvi.;"l1 ... he MunDt I'r"""",1 1I11dPt' 
4he l)rOl'isiollR of Kf'rtioH 1!J51.4 j i.t' .• It h"RRUr (,~lhnot. (lo\·int thp. lrnant; 
""11 r"r"." In mili~",d., ,111R1nlll'll. In rfl'",,!. th~ I_or i. POlt In An ~I",,­
Un" M Ff'mf"llw~ in II'1l4!h R floHRf'. lTnf1rr ~urn('! r.irfl'mnllJt.nJle(\lll~ ttte- PO»ri 
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mlly ordrr that rxrelilioll "1'''" lb. jmlgmrJltin all IInlawflll delflincr 
1'l'OOeeding ""1. 10 be i.,,,,,,d .",til flv. dllY'! Il£t~r tJoe .ntry of the j ... lg. 
ment; if I.Joe J ........ iR pnj,1 t.h. "monnt 10 whieh be ill fOllnd to be 
""titled within meh time, the jUflgmrnt. is 88UsHed and the tenAnt ill 
restored 10 hill (lIItate. In "'lI'h """", Bin .. t.he 1\lIIIIOl" never obtaill8 ",...e.. 
Ilion of the JII'OIk"rty, ilia right to the remedy provided by &aliGn 
1951.4 ia DIll affected II)" the Proeeedini. H the eourt granla relief from 
rorreilu .... 8ml I"I'BtI>rM !hn 1_ 1.0 his .• 01.,,1. 88 Blltlonrioe<l by C<Mle 
of t~iyiJ l'roondn.ft Rooti"" 117!1, fh" 1"""".-.in"ln,lillg Rny """"i.inn 
livinlf the I_,r Ih~ !'PRlrdy ptovid",1 ill Rr,,' i,," l!la 1.4---<o.ontinllf'll in 
e1I'Mt_ 

I ,,52.4 ~ .rs. dlOf publlcentlllel . . 
8110. 11. 8eetioD 1952.6 it a~to the Civil Code, to read: 6 lease t€) 1962.G. Whe .... an agreeea' II 1_ of real property 

iliiIIi or to &Jrf public entity or any 1lOIIIIlOfh corporation 
w~ title or Interest in the prop it 1IIlt;ieet to 1"m!nioD 
to or vatiDtr ill a public entity 11' be made iIlvaiid if &117 
pJOViaIoD of SeetioDs 1951 to 1HZ. iDcluaive, _ app)ieable, 
rub lII'OViaieD Ihall uot be ap' to .aeh II w.. Ai'llllli 
ID tJar. aeation, "~tlbllc entity'" ludea the illite, a ~, 
~ aad _Iy, CIty, diatriet, fa} lIutilorit1.publie ......,. 
01' &117 other political wbdIvIsioa. pub1io eorporatioD. 

CD ' 8IItioJl 1851.8 II included to Immmt the appUoatiea of 
lIlT PlV'iIioII of8eotiola8 1961 to 1952.11 ~leaae-Jl~ ...-.ala 
b:rpblM .mw If .aeh a'P1'I1n3tj~n wonliI", tbII aareement luaIld. 

-10-
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CONl'ORMlNG AMENl>MENT OF CIVIL CODE SECTION 3308 
SIlo. 12. Section 3308 o! the Civil Code is amended to read I 
3808. The parties to any lease of I'8ftl &l' personal. property 

may agree therein that if such lease shall be terminated by, 
the leasor by reason of any breach thereof by the ~, the 
leasor shall thereupon be eutitled "\0 recover from the 1_ the 
worth at the time o! such termination, of the exc8118, if any of 
the amount of rent and charges equivalent to rent resen;;;i in 
the 1_ for the balance of the !stated term or any shorter 
period of time over the then J'eI\sonable rental value of the 
,_ .. lee properly for the same petiod. 

The rights of the lesaor undljr sneb agreement shall be 
C\IDluletive to all other righta or remedie& now or hereafter 
given to the leaor by lew or by the terms of the I_, pre-

=however, that the eleotron lof the Jesaor to euroille the 
hereinabove permiUed ahl\ll be binding upou him aDd 
_ thereafter to~other I'eJII8d.y for rental 

Ill' aharaeI equivalent to rental 0 damapII for m-h of the 
_t to pay aueb rent or IICOl'IIiuc 111",_, to 
the time of aueb termination. T partiea to ,ueII le_ -:, 
f1Irther ..- therein that unleaI remed¥ promed b7 
IIOtion ill uereieed by the leISOl'; withiu & 8p'"'U'1IIi tiIIiIt the 
ript thereto shall be barred. 

C •• lnt. 8eeticm 8808 hal been 1IDU~1d to aelude ~ to 
~of nal property; insofar as the ... · related to real Pl'Operty, it 
hu beg lIIP,alded by Seetiona 1951-1 6. NeitW deIriIoD of nal 
]II'Ol!8ftJ' *- fI'Om Section 3308 nor of SeoticiDa 1961-
19III.e &&eta any remedy or benefit av· Ie to a r-r or a ~ of 
IIp._11I8&1,1 property under Section 3308, Section .aaoo. or 1UIder 
the I1IleupptioaJ.Je to eontraota generally. 

SEClIONS TO IE ADDED TO CODE dr CML PROCEOUIE 
§ 337.2. Da~ _ ...... bI. upon a~ or NN1 ...... 01 written 

, ,..,. « _I pftIp8Ity 
Sma. l3. Section 337.2 is added to the Code of. cmJ. Pro. 

cedure, to read: 
337.2. Where a leaae o! real p;roperty is m writing DO 

action Ihall be brought under . 1951.2 of the cmJ. ~ 
more than four yean after the hre of the le&ae and abandcm­
ment of the property, or more than ur 7ears after the teI'1IIi­
nation of the right of the leaeee to . of the Jll'opert)', 
whiehever i. the earlier time. 

COIIIIMnf. The four-year period provided 1n Section 337.2 ia ecmaiat­
ent with the general statute of limitations ~pplieahle to written DOn. 
tr&etI. h Section 387. Although the forme~ law was Dot olear, it ap. 
~ that, If the r-r terminated a lease ~uee of the I_e" breach 
and 89ieted the 1_, hill cause of action r the d&1118gS l'eIIIlting 
frem ibe _ of the rentals due under the 1 did not acerna uti) the 
end of tIae ~inal lease term . ..Be!!. D. 1[, to. Au.., 26 CalM 829, 
161 P.2d ~ (1H5); 'l'r,' to. Gw.llio,214 C .591,7 P.2d 697 (1932). 
UDder Oivil Code Sec!tion 195L2, howeva~ed I_ may 1118 
bmpedlatel7 for the damagea resulting from e 10as of the rent&18 thet 
1J01Ib1 have _rued under the lease. Ace • gly, Section 337.2 reletea 
the JJeriod of Ilmitatione to breach and ent or to tenPaaticm 
of tie ript of the ~ to pam_ion. §.... Daag_ Nco.erable upon abandon ..... or tenalnallon of ... 

.... 01 real prapetty 
9Bc. 14. Seetion 339.5 is added to the Code of Civil Proee. 

dUN, to read: 
339.5. Where a lease of real ProJ!ert7 is Dot in writiDtr. DO 

action shall be broqht under Sectlo, 1951.2 of the Civil Code 
- than two 7ears after the bre&eE: lease and albiballlMdccmm. 
ment of the propert)', or more than yean after the termi. 
nation of the right of the lessee to ·on of the proput)", 
whiehever is the earlier time. 

c:oa-w. The t1Jo.7e&1' period provi:li~ Seetion 339.6 is eonIiat­
ent with the renerai lltatute of lImitatione a licable to contraeta not 
fa. -u!Da'. &t.8eetion 339. See ·Ito the t to Seetiea 831.2. 
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