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# 76 8/7/69
Memorandum 63-102

Subject: Study T6 - Trial Preference

You will recall that one of the studies authorized by the 1969 legis-
lature is the matter of trial preference. This study was suggested by
Ralph Kleps of the Judicial Council.

We heve not cbtained & research consultant on this topic. The staff
felt that it might be one that could be handled by the staff. However, we
have made a preliminary survey of this problem and we believe that 1t is
necessary to obtain a research consultant. As Exhibit I {atteched) indicates,
there are at least €0 provisions that will need separate analysis to
determine whether revision is needed. Such analysis may be difficult. Con-
sider, for example, the preference for eminent domain cases. This prefereoce
involves the need of the public entity to preserve the date of valuation by !
bringing the case to trial within & year and the undesirable position of the ?
property owner when a condemnation action is filed and, as a practical
matter, he can no longer improve his property or dispose of it. These
considerations would not be apparent without some thoughtful study. The
other preference provisions would require similar analysis,

Attached are two law review articles and also {Exhibit II} a listing
of articles on this subject. We indicate the scope and eontent of the
various articles. Kone of thel"articles would be -an adegusee-IFACHITE obuly.

We have only a limited amount of money for resesrch in the surrent
fiscal year and it is likely that we will have substantielly less during
the 1970-71 fiscal year. Nevertheless, if we are to do anything om this

topic, we will need a research consultant. The staff would give tep priority
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to a study on the procedural aspects of eminent domain law if we can find a
consultant willing to underteke this study  Such & study would cost st least
$5,000. We have $7,000 budgeted for research during the current year. Thus,
only $2,000 is available for the trial preference study, an amount we consider
inadequate in wview of the substantial amount of work this study would involve.
Nevertheless, the staff suggests tlat we attempt to obtain a consultant to
prepare the needed study on trial preference at & compensation of $2,000. If
the Commissicn considers this amount inadequaste, we could reques£ that we

be permitted to transfer $1,500 from temporary help (or salary savings if we
have any) to research to provide a compensation of $3,500--an amount that
would be more adequate in view of the amount of work involved. Perhaps the
Commission mey wish to make another attempt to obtain a consultant on the
procedural aspects of eminent domain before obtaining 2 comsultant on trial

preference.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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EXHIBIT I
CALIFORNIA PREFERENCE STATUTES

Codes--Civil

Cal. Code Civ. Proc.

§ 4l probate and election appeals’

§ 386 interpleader actions

§ 526a actions against public officers

§ 527 injunction actions

§ 660 new trial motion, hearing

§ 867 validating proceedings--public agencies
§ 1005 shortening times for hearings

§ 1062a declaratory relief actions

§ 1179a unlawful detainer.actions
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$ 124.7 declaratory judgments--park lands for highway use

§ 1264 eminent domain actions

§ 1291.2 arbitration award hearings

Cal. Agri. Code

§ 5601 abandoned crop actions

Cal. Bus. & Prof., Code

§ 2174 actions arising from rejection of application for
examination to qualify for practice of medicine

§ 11525.1 subdivision plan actions

Cal. Educ. Code

§ 13416 school employee dismissal actions



{al. Elections Code

§ 6h32 primary election disgualification actions

§ 20080 election contests--time

§ 20335 election contests--hearings on affidavits

§ 20339 election contest appeals

§ 20365 presentation of affidavits--election contests

Cal. Fin. Code

§ 9518 reorganization of savings & loan ass'ns--disapproval
appetls

§ 9657 reorganization of savings & loan ass'ns--hearings
on plans

Cal. Govt. Code

§ 54580 bond validity actions
§ 56008 reorganization validity actions

§ 59671 assessment validity actions

§ 65907 zoning appeals

Cal. Health & Safety Code

§ 11785 gctions to abate nuisances--narcotics

Cal. Ins. Code

§ 12629.44 rehabilitetion of mortgage insurers--plan approval appeals

Cal. Mil. & Vet. Code

§ 395.06 reemployment, National Guard



{al. Pub. Res. Code

§ 91hg election contests--s0il conservation districts
§ 9150 election contest appeals--soil conservation districts

$ 13116.5 ‘bond validity actions

Cal. Pub. Util. Code

§ 1762 stay order review hearings
§ 1767 preference of actions
§ Lbs2 for-hire vessels--preference to actions

Cal. Unemp. Ins. Code

§ 1853 actions under code, preference

Cal. Water Code

§ 8833 assessment actions
§ 20935 election contests--irrigation districts
§ 74133 election contests--conservation districts

Cal. Water Code--App.

§ 8-58 bond validity actions

§ 11-56 bond validity actions

§ 34-9 election contest actions

§ 37-11a bond validity actions

§ 40-b4 assessment validity actions
§ 65-21 bond validity actions

Cal. Welf. & Inst. Code

§ 753 transfer juvenile proceedings

§ 800 Juvenile actions--declaring ward



Uncodified statutes--Civil

1 Cal. Gen. laws Act 3276(4d)

1l Cal. Gen. laws

§ 28

bond reassessment validity actions

Act 877

Cal. Const. Art.

§ 30

reassessment validity actions

Constitutional-Penal

1

Cal. Pen. Code

§ 13, cl. 1

Rule

§ 1048
§ 1050
§ 1382
§ 11203
§ 11228

207.1
209(a )
220{a)
225

510

right to speedy trial

Codes-Penal

criminal calendar order
priority policy

time limits for trial

unlawful liguor seles--abatement

red-light district abatement

Rules of Court

setting short causes for trial
setting pre-trial pricrities
setting trial priorities
motions to advance

cases entitled to priority



A motion to advance a case on calendar is generally recognized in
*
appellate procedure, but is not covered by statute or rule in California.

See Moffit v. Ford Motor Co., 115 Cal. App. 499, 1 P.2d 994 (1931).

*Rule 225 may now cover this situwation, although its coverage

is directed toward trial.
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EXHIBIT IT

Iaw Review Articles: Trial Calendar Priorities

Witkin, New Rules on Appeal, 17 So. Cal. L. Rev. 232 (1944}, at pp. 2L0-2k3.

Notes: Comments: Trial Preferences, 49 Colum. L. Rev. 1137 (1949).

Comments: California Preference Statutes, %0 Cal. L. Rev. 288 (1952).

Comments: Trial Calendar Advancement, 6 Stan. L. Rev. 323 (1954).

Notes: Comments: Legal Leap-Frog: In Pursuit of the Trial Calendar,
42 Sc. Cal. L. REv. 93 (1968).

Cf. also Case Comment: Preference in docketing denied though part
aged, infirm, and destitute, L Buff. L. Rev. 1fe (1951).
Hartshorne Priorities in Trials--an Effective Plan, 26 J. Am. Jud. Soc.
79 (1542) (Priority for cases ready for trial)

See also Corpus Juris Secundum, Trial §§ 32-34, for camparison of juris-
dictional preference practices.

Witkin, New Rules on Appeal, 17 So. Cal. L. Rev. 232 (1944).

--More lengthy article discussing new 1944 Rules of Court, only
part of which is relevant (at 239-243).

--Critical of trial calendar advancement by myriad statutes. Lists
numerous examples and concludes the system has litile to
recommend it. Notes statutes drafted wilthout consideration
of organization and procedure of courts or of other
statutes. OQObserves that many provisions are inconsistent
because not comprehensively planned, and others are
unworkable.

Brief dilscussion of policy underlying rules concerning calendar
practices. Concludes statutory preferences should be
repealed and entire area covered by court rules.

Notes: Trial Preferences, 49 Colum. I. Rev. 1137 (1949).

--Brief note (7 pages) discussing standards by which trial calendar
preferences are granted in New York courts. Attempt to
evaluate conflicting policies which shape standards--
main emphasis on rules of New York courts.
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--Outlines statutory scheme in New York before and after 1940
enactment giving trial courts power to formulste
preference rules on case by case standard: “"where
the interests of parties will be served by an early
trial," to avoid automatic category preferences.

~--Finds a pattern of factors seemingly determining granting of
preferences and gives case examples including (1)
condition of parties or witnesses; (2) nature of the
action; and (3) residence.

--Sees from cases & judicial propensity to confine preferences
closely within precedentially established categories.
Concludes preferences system is at best an expedient
and sees ultimate solution in eliminating crowded
calendars.

~--fjo attention to schemes elsewvhere. No discussion of an
approach (overview) to problem. TPolicy discussion not
very illuminating.

Comment: Calif. Preference Statutes, 40 Cal. L. Rev. 288 (1952).

--Qood, short (12 pages) comment which correlates most of the important
statutes regulating calendar pricrities and proposes
improvements after examining their application by various
California courts.

--Analytically classifies statutes {civil, criminal, actions on appeal)
and discusses them in order of descending priority,
noting (1) those which require trial within a definite
period; (2) those requiring an "irmediate" or "speedy"
trial; and (3) those taking precedence over other actions.

--Briefly discusses applicaticn by courts of preference statutes
and concludes statutes not so unworkable that they
need be abolished. Recommends legislative review and
enactment of single statute listing definite order of
priority.

--Lists principal preference sections in an Appendix, at 298-299. The
lizt i1z incomplete and currently inaccurate since many of
the statutes listed have been repealed and others have
been added.

--No real discussion of pollcy behind priority statutes. No attention
to schemes in other states.



Comment: Trial Calendar Advancement, © Stan. L. Rev. 323 {1954).

--Brief {10 pages) textual discussion in a 22 page Comment presenting
background statutes and rules of court on calendar
advancement. Two appendices (see below).

~=Observes advancement no solution but justiflied es long as crowded
dockets cause long walts for trial. Regards advance-
ment as extracrdinary remedy with very limited applicatiocn.
Thinks standard should be "extreme necessity” not simply
inconvenience.

--Relies heavily on New York opinions, but presents picture for
other jurisdictions, too. Finds kaleidoscopic pattern in
statutes governming advancement in most Jurlsdictions.
Gives specific exanmples of particular statutory grounds
and cites case authorities.

~-Discusses advancement at trial judge's discretion, noting New York
standard, and finds most frequently exercised when litigant's
fipancial or physical status would suffer without
advancement.

--Thinks blanket advancerments result in unfair preferences and believes
particular circumstances of case itself should justify
advancement, if at all, on case by case approach by trial
Judge.

-~No examination of policy. Two Appendices: I presentsl953 calendar
congestion by state; II presents advancement statutes by
state, although is incomplete--e.g., lists only 5 such
provisions for California

Notes: Comments: Legal Leap-Frog: In Pursuit of the Trial Czlendar
Preference, 42 So. Cal. L. Rev. 93 {1968).

~--Short (8 pages), not terribly helpful comment examining scope of
present civil trial calendar preferences and suggesting
criteria to determine when preferences should be granted.

~~Discusses statutory and inherent judicial authority to advance
cases--emphasis on New York. Examines conflicting New York
cases without analysis unifying discussion.

--Re criteria, adopts view that legal stastus should not determine
priority. Also rejects preferences to indigents {but not
on status theory).



--Advccaies rule that advancements should be granted where the remedy
sought would disappear if the case were heart in its
normal order, and gives election contests and abatement
by death as examples. Also considers "contimuing" injury
(injunction) cases appropriate for advancement, but not
"completed" injury cases (although admits possible
exceptions).

--Argues standard of disappearing remedy preferable because it (1)
applies to limited number of cases and {2) is more .
predictable than standard couched in terms of “justice."

--Attempts to formulate a unifying approach for priorities in trial
calendars, but admitted exceptions begin to swallow rule.




EATRALCT

82 So. Cal. L. Rev. 93 {1968)

NOTES AND COMMENTS

LEGAL LEAP-FROG: IN PURSUIT OF THE
TRIAL CALENDAR PREFERENCE

It is common knowledpe that many courts, especially in the larger states, suf-
fer a critical backlog of cases; the interval between the placement of a case
on the calendar and its subsequent trial is often “several years! With the
increasing delay due to crowded court calendars, there is an increasing need
to rectify the consequent injustices. One means of rectification, the trial
calendar preference, is used throughour the country. But the standards for
granting preferences vary widely from jurisdiction to jurisdiction, and even
from court to court within a jurisdiction. This comment examines the scope
of present civil trial calendar preferences.and suggests criteria for determining
when they should be granted,

Trial delay has been severely criticized by all segments of the legal com-
munity because of the harm to litigants,? and because it tends 10 canse a loss
of confidence in the capability of the judicial system.® Suvggested solutions to
this problem include an increase in the number of courts and judges,* more
effjcient use of existing court resources,” and the removal to other decision-
makers of certain classes of cases now decided by the courts.® These pro-

t Fostitote of Judicial Administration, Calendar Status Study—-196%; State Trial
Courts of General Jurizsdiction—Personal Injory Jury Cases, Aug. 12, 1968, In Cali-
fomia, delays in the larger conrts ranged from four and ope half months {Sania Clara
County) fo twenly months (Contra Costa County). Jumciel Council oF CALIFORNIA,
ANNUAL REPORT OF THE ADMINISTRATIVE OFFICE OF THE CaLirorNia Courts 385
{1968). In Mew York, the delay has reached as much as six years. Johnson v. Danna
Oit Co., 28 Misc. 2d 631, 216 N.Y.5.2d 314 (Sup. 1. 1961).

2 For example, the forcing of settlemnents on litigasts who cannot afford to wait
for their cases to come up, and the increasing difficuiiies in fact-finding 25 time poes by,
Miller, A Program for the Elimination of the Hardships af Litigation Delay, 27 Qo
Sr. L., 402, A04.05 (19665, Miller aiso discusses some of the bencfits of trial delay.
id, at 403-04.

2 See penerally, H. Zrser, M. Kaves & B, Bucnnowzr, DEcay 9 Courr (1959);
Rosenberg & Soven, Delay and the Dyramics of Persanal Injury Litigation, 59 CoLum.
L. REV. 1115 (1959); Miller, supra note 2, at 40205,

4 Miller, supre note 2, at 406; McNeal, Conrt Congestion—Sense or Nonsense?,
32 Ins. Counste J. 100, 103 {1968); Tawnro, Congestion in the Courts, 4% Mass. L.Q.
171, 174.75 (1564).

& Nix, Civil Court Congestion in the Superior Court of Colifornia for the County
of Los Anpeles, 55 Gro. L.J. 1012 {12663; Lawson, Courd Efficiency, 40 Carir. ST, B,
22 {1966}, ’

& Sarpy, Arbitration at g Means of Reducing Court Congestion, 41 Notre Daxe
Law. 182 (1965); Keeton & O'Connell, Basic Protection-—A Proposal for Improving

93
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posed solutions are of little avall to litigants whe are now in court or who
will be in the foresceable future. For them the only remedy for hardship
caused by delay is the trial calendar prelerence. Ey this means, a litigant
may have his cuse adjudicated in advance of its “regular” order.

In most states, a judge is given by statets,” or assumes as part of his
inherent authority,® the right to advance causes “in the interests of justice.”
Judicial authority to grant preferences is usually justified on the basis of the
court’s inherent power to sontrol its own calendar?  The need for this power
follows from the realitics of litigation and humun conduct.  The court must
be able to meet unexpocted contingencics such as 2 sudden change in the
ability of a witness fo testify. The .granting or withhelding of continuances
must be within its control so that the order of trial will be convenient for
attorneys, parties and withesses.

As misht be expected, there is considerable uncectainty over what is en-
coinpassed by the teom “in the interests of justice.” The cases!® provide an
ostensive definition using exainples such as the following: destitution, prob-
ahility of death before the case yeaches teial in its normal order, permanent
disabling injury, and the judge’s displeasure with onie of the parties.

In New York, while nominaily the destitute are pranted preferences, it
generally takes more than literal “destitution™ to qualify.  In the earlier cases,
the rcason for the moving party’s destitution was not materisl. In Auchello
v. Brooklyn Bus Corp. M for instance, it appeared that the moving party
had been on relicf prior to the accident which was the subject of the suit.
This was suflicient to worrant the grauticg of a preference.

Automebile Claims Systerns, 73 Hawnv, L. Rev, 329 (1964); King, Arbitration of Auto-
rmobile Accident C}arws, 14 Ui Fua, L. Bev 128 (1941}

T Ga, Cope ANN. § 24-3324 {1933); Hawan Rev. Laws § 2314 {1955) Iwu Ann,
STar. § 2-1902 (1968); Mass. Gen, Laws Awn. o, 231, § 55A (1956); NUY. Cv. Frac.
§ 3401 (McKinuey 1863} Oprs Brv. Cone ANN. § 231167 (1853} Pa. Statr. ANk
6L 12, Rule 214 (g) {1953} W. Va. Cone AnN, § S6-G-1 (1966},

3 Ser, ., Landis v, North American Co., 299 U8, 248, 255 (1936): Kriger v.
Haolland Fursace Co., 12 App. Div, 2d 44, 4647, 208 N.Y.5.24 285, 289 (1950).

* It is ancient and wmslizputed law that courts have an inberent power over ibe
control of their caiendars, and the disposition, of business before them, inchud-
irg the arder in which disposition will be made of that business.

Plachte v. Bancrofi, Inc, 3 App. DMy, 2d 437, 161 .Y .8.2d 392, 893 (i957). *{Thisl
proposition is axiomatic . . . .7 Cobn v. Berchard Affiliations, - App. Div. 24 —-,
239 NLY . 8.2Q 773 (1985). ’I'his srinciple has besn extended to hold that the legislatore
may ool direct the courts when 1o Uy advanced causes, short of a coastitutional change.
Riglander v, Star Co., 98 App. v, 101, 90 NY.8. 772 {1904},

W Almost all of the reported cases are from New York. This is se for two sea-
sons: wanlike most states, New York permits appeals as & matfer of right from orders
on preferences, MY, Civ, Prac. § $701 (a) {McKinney 1963); and New York cases
on the trial-coaurt levael are oficn published.

11 257 App. Div. 857, 12 M. Y. 5.2d 734 {1939)}.
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However, it now appears ihat destftution nwiat be caused by the gocident
which is the subject of the complaint.  In Nazarle v. Martha Taxi Co,** a
leading case for the Tatter proposition. the court explained that the reason for
granting preferoncs on the besis of destituidan i= that those who arg on the
relief rolls must Se rerwved as soon aw posiibie’®  Implicily, the court as-
sumed that those oo eclicl prisr to on ’Ctud 0t waeld remain on the tolls in
spite of 2 possible subsequent judgment in their faver.?* In Nazorio the moy-
ing parly was a4 minor who wouad nor aotievs L ma_io ity by the time the
case came to triad in the pormia! coucse of svents.  Zince any recovery for
him was required o be held in trest usti] he cmoe of ace, makicg it unavail-
able for his support uniil then, tha court veld thit no preference was merited.
The court distinguisived Aecfielle {using the fatts from the record on appeal )
on the basis that the plaintifl, a seventy-vyoar-old widow, although on relief
prior to the accident, had bLeeu removad from the rolls because she was ad-
mitted to a siate hospital, whors she wes erpected te rsmain for the rest of
her life. The Nazario coart reasoncd thet therefore, she was Jeprived by the
accident of relief, and was compictely destitute. The court failed to note that
in Auchello, the plaintiff would have Lad ro us2 for relief, sinee her living
expcnsce, were Ismdcu 15 kot hospital care, aud that therefore an advance-
ment of the trisl would have gained her nothing. :

No case suggesis that in order o c¢laim a preference for destitution one
must be on relief,'* Dut the Jecisions conflict when the party is on relief.
Some- hold thai the relief recipient is disqualified from asserting the right to
a preferepee:’® athers hold that belng on relief s prima facic evidence that
the reasons for prafercnce exist™  The cases holding the latter position say
that preference musi bo gronied 1o remove such litigants from the welfare
1olls as soon a3 possibic;'® those tshing tee former position believe that
preference should be used only whers the party requesting @ cannot support
himself until the hearing on the case 't

1z 41 Misc. 24 1010, 247 NY.52d 6 ’S’Ip Ct. 1564 3.

13 The strongest statement of this posftion seoms to be Morales v, Rosalt Taxi
Corp., 208 Mizc 567, 147 NV.32d 847 (Sup. €6 1855), wherz the party responding
to the motion for advancement pointed ovt that the piaintiff was recsiving mote from
his retief check than he had earncd while he had bren working. The court said that its
duty was to remove the plaintiff fromr the relizf rolls 25 soon as possible,
. 14 This is 50 for two roasoms. First the prdsment will pot include any sum for
loss of carnings. Second, “in mosd cases, the weifare agancy will recoup mest of the
recovery in paymeit of aid aiready rendered ., .0 4 L Wemsten, H. Konw, & AL
Mirier, New York Crviz BeacvicE § 340311 (19463} a* 3442,

16 fd. § 3404.32 {1948 Supp.).

18 Brown v. Upfold, 203 Miss. 416, 123 N.Y.S.24 342 (Sup. Cn 1951}

17 Wazario v. Marcha Cab Corp, 47 Alisc. 2d 1810, 247 N.Y 524 6 (Sup. Ct
1964).

18 7d, ‘

13 Brown v. I7pfodd, 204 Misc. 436, 123 W¥.5.2d 342 (Sup. Ot 1953), It has
been suggested that this conflict reflects rural-urban @iferenzes. # I Wenstem, H.
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Tre gonrts also disagree over whether old ape alone &s a sefficient reason
tor advancing the trial date.® Some courts, in addilive to old age, require
evidence that the death of a party is likely®™® to oceur before the case goes to
trial in its regular order.”®  The motivation in either case sopms to be judicial
concen that the injurcd party, and not his heirs, receive the compensation.
The only rational bases for the oid-age preference are that abatement of causes
of action due to death of the plaintiflf be prevented, and that the party who
was injured know that he is vindicated. Certainly the piving of testimony is
no great problem, exeept insofar as it can not be obtained by deposition.

The most unusual reagen for ~rantire 2 preferonce “in the infcrests of
justice™ is that the defendant is uncooperative.® A failure to make a reason-
able settlement offer on the part of the defendant is occasionally sufficient
cause to grant a preference to the pelintiff. o Tefler v. Clear Service Co.,*t
the piaintiff had extensive injurics which she alleged bad required an expendi-
ture of 1,408, Dciendant, o taxicab company, made settlement offers at pre-
trial of $2,500 and later, 53,500, Defendant’s answer aleged lack of negli-
gence and contributory negiigence. The court granted the plaimtiff’s motion
for preference, statieg that the sctilement offer was not adequate to make
pretrial.meaningful.  The court, hawover, wos more interested in condemning
the strocture of the New York taxicab industry than in finding reasons to sup-
port its decision. The court nover considered, for instance, the possibility that
the defendant thought its offer adcrnuate, piven the plaintiff's chance of
winming the suit.

Korn, & A, Mackr, New Youa Covie Pracrce § 340317 1965 rev. ).

A variation oo this theme can be observed in the case where the party opposed to
the granting of the preferencs adicates & willingness to provide »ufficient funds 10 pay
for the moving party’s cxpenses and medica care. In such 2 ¢ase, the motion for
preference 3 generally denied, so long os there is ro obligation on the part of the mov-
ing parly to sefund the money. Jfobnson v, (Greyhound Lines, 282 App. Div. 709, 122
N.Y.5.2d 44 (1953).

20 Blank v. Medical Arts Center Hespital, 34 Misc, 2d 168, 230 N.Y.5.2d 792
(Sup, Ct. 19563, The individual requesting the preference was over 80 years old.

In Conneciicut, any person whe s &5 years old, or whe will reach that age during
the course of the trial in Ws normal osder, is avtematically advanced. Conn. GEN, STAT.
Rev, § 52-192 (1958). In Mew Haven v Porter, 22 Coon. Supp. 154, 164 A2d 236
(Sup. Ct. 1960}, this was held inapplicable to MNew Haven County, which was pot a
patural person (albeit over 635 years old). The county did receive a preference as a
governmental entity.

It Brier v. Plaut, 37 Misc, 2¢ 476, 235 N.Y.8.2d 37 (Sup. Ct 1962); Kermry v.
American Warm Alr Heating Co., 32 Mise. 2d 535, 223 N.Y.5.2d 945 (Sup. £t 1961);
Rinzler v. Manufacturer's Trust Co., 190 Misc. 710, 75 N.Y.5.2d 867 (Sup. Ct. 1947).

22 See note 33 infra and accompanying text.

23 Montelione v. EconO-Wash, lnc., 19 App. Div. 2d 545, 240, N.Y.8.2d 841
{18963); Teller v. Clear Service o, © Misc. 2d 495, 173 N.Y 8.2d 183 (Sup. Ct. 1958).

M 0 Misc. 24 495, 173 N.Y.52d 183 (Sup, Ct. 1958). This standard has been
severely criticized, Wolfe v. Laveme, Inc., 17 App. Div. 2d 213, 214-15, 233 N.Y.52d
555, 555-57 (1962).
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In abmosi all jusisdictions, preferences are automatically pranted to certain’
causes of action or to certain specified parties. These are usually granted by
legistation, but occasionsally by courl rule.®™  The range of subjects is wide;
contract, divorce, declaratory judgment. susponsion and remeval of tax col-
lectors, monopedy proceedings, and medical molpractice seits™ are examples

~indicating the varying approaches of different jurisdictions.  The parties eli-
gible for such preferences sre equally varicd #¥

The stale iz widely accepted as & party entitled to preference  This is
either mandated by statute,®® or i considered part of the inherent right of the
sovercign.”? The origin of this “ishoiont cght” svems to lie in early common
law crown legislation. ™ .

2 See gonerally Wote, Trial Caelonder Advancemsni, & Svan. L, Rev. 323, 325
{1954},

38 Id. 8t 31046, Where 2 contract action pleads a tor! as an aMernative ground for
relicf, no preference will be granied, Bactich v, Levine, 2 App. Div, 24 985, 157 MY S,
2d 759 {1958). Furlber, o personal igury action founded on breach of warrant does not
merit the confract preference  Hadervary v. Lord & Tavler, 280 App. Div, 898, 115
NY.S2d 621 {1052); Lyon v, Burriy, 157 Rigg, 325, 254 MY 5. 106 (1931

27 For example, receivers of nsolvent corporations, cases involving exectitors and
ldminis’.ralurs of ealates, trusieds i bankruptoy, aad the state.  Ser Nole, supro nole
5, at 340.45

28 See, £p., AWK, STAT. Awxpn § 34202 (19472 Pa. Stew, Anw, tit 12, Rule 214
{1953); W. Va Cont AsN, § 56-6-1 (19600,

29 Commissioners of State fns, Fund v, Tinewidz, 179 Misc, 278, 3% N.Y.S.2a 34
{Sup. Ct. 1942}, 'Fhiz ¢ase retis wpon cases which adopizd 1 common law statute,
which made the sovereign a preferved ereditor, and graated him & Gial calendar prefer-
eace. See note 30, infra. YA te Carncgic Trmt Co., 206 MUY, 390, 99 N.E. 1096, offg
151 App. Div. 606, 136 MY 5. 486 {1912}, which involved the state’s right as a pre-
ferred crediter, stated that 33 few. B, ¢h. 3%, & 74 was adopfed as part of the common
law, and held that the stuie succeeded to the spversign’s right.  fd. at 396-98, 99 N.E.
at 1098-99, Binowimr, however, cited Cerregle for the proposition that the state suc-
geeded to the right of the sovereipn as to tral salendar prefereaces. M at 280, 39
NYSM =t 37,

50 Henry had Parliament pass the foliowiag statute:

And be it further enacted by the auwthority aforesaid, that if any soit be
commenced or laken, of any proczss be hereafter awarded for the King, for

the recovery of any of the Kmg's debis, thea the same suit and process shall be

preferred before the suit of any person or persoas: €2} and that our said

sovereign jord, his hieirs and successori, <hall have first execation against any
defendanl or defendants, of and for his said dehls. before any other person or
persons, so always that the King's said suit be first taken and commenced oy
process awarded for the said debt al the suil of our s2id sovercign lord the

King, his heirs or succzssors, before judgment given for the said other person

Or persopns.

33 Hen. 8, ch. 39, § 74, Henry's financiat difficullies suggest that this statute, like the
Statute of Uses, 27 Hen. 8, ch. 10, § 10, was passed to help combat & “depletion . . .
of feudal revenues” See 4 W. Howssworri, A History oF Ercusy Law 430 (1924).
The above quoted statute would improve Henry's financial position in two ways. First,
it made the sovereiga a preferred creditor. Second, it enabled the sovereign to go to
triz! not only oun the suits which had already been hrough the court delays, but as
well on the suits which were stili enmeshed ia the calendar. .
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It seerns clear that the legal role of the parts should be of no significance,
of ftself, in estublishing the erileria for the granting of trial court preferences.
I may be true that in certain instances the stale, a2 a party, may 1eQuire an
advancement. However, the blanket pranting of dvancements 1o fhe state
based upon ancient English statgte, or other vagoe considerations of “sover-
eign prevegative,” is impossible to fusily m a modern tial context,

Brefercneey pranted to adizents mc cmilarly indefensible. The purported
reason behind such advancements is the concern of the courts that, welfare
being a berden o the goneral populstion, it i in the social interest to re-
move people from the wallare rolls as soon as possible® But it is ques-
tionable whetlier the inferests of the penerad population in removing peopls
from the welfare zolls shoald be held in preater esteom than the interests of
other Iitiganty who at prosent muost defer to the relief recipients, while those
other litigants presumably ave texed to pay for the welfare program.  Further,
insofar as welfare provides an adequute means of livelihood, a party on
relief is not so deprived of necessaries by the Jefay that be needs an advance-
ment over others awaiting tnal. 1 welfave <does not provide an adeguate
means of livelihood, the temedy Liss within the province of the legsiatures.

The usé of teiat calendar preferences suifers o defictency common to pal-
Batives—-It ooi only fails 1o curs the dizease, it wakes the disease harder to
curs,  T¢ contribuics sothing o the broader problem of eliminating court
eongestion becavse fur cach case advaneed, the remaining cases are set back
in their order of appearsuce.  In addition, if adds a new class of cases to be
litigated, those in which the sssue is Yshould preferences be granted,” thus
actually increasing the amount of consestien.s®  The problems that can
arise due wy granting of trial calendar preferences indicate that they should
be limited 1o sitantions where thelr necessity is clearly dictated by the injury
that will be done if they sre withheld

The purpose of bringing a civil suilb is to obtain the remedy which the law
provides; but teking cases in their nomusl order on & congested calendar may
degtroy the remedy soughi. This suggests the appropriate rule:  advance-
meats should be pranted where the semady sought would disappear if the

3 WNazario v. Mortha Cab Comp., 41 Mise. 24 1010, 247 N.Y.8.24 6 (Sup. CL
1964).

32 The exteni of this litigation s vndeteymined, but probably varies with the back-
log of cases. '

33 It i worth moling ihat geest responsibility falis on the judge. Occasionally, the
motion i3 wvnopposed, and i is up to the judge 1o represeni all of the litigants whose
cases would he displaced. Fuother, where there s 2 dispule of fact about whether the
movieg party deszrves a preferenve, e, whether be s really Hkely to die before the
trial in {ts resular ordes, or whether his injuries are sufficienily severg, it iz genccally
held that that dispite cannot be deiermined sxcept on the merits, Thercfore the advance-
ment is granted o determeine the fanl of whether a preference is deserved, along with
the rest of the facts in the case.
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case were heard in its normal order.  In such sifuations advancement scrves
a remedhal fupction, not a punithve cne, as in the case of an “inadequate” set-
tement offer. {wo examples of situntions where the application of this rule
would reseli 13 advancement sre elpction contests and abatements of causes
of action. A suwit chatlenging the validity of an election which is not heard
entid two years after the term of the coniested office has expired would pro-
vide no emedy af all.  Simbady, where the cause of action abates on the
death of the plantll,®! the cequested relief would vanish were the plaintiff
to dic during the wait for a heering. Where it can be determined in advance
that the remedy is uniikely to survive the delay the case should be advanced.
But where the remedy continues to exist, bolis oaly delayed, there is no
reason for an advancoement,

Similar results would obtain in the oase of infuries which continee or in-
erease, such ag actions for uslewiul detainer. or actions 1 prevent the taking
of profits & preadre. The romedy for severe cascs of this order is the tem-
porary restraining order and the prefisiaary injunction s Since these reme-
dies are, Ly definition, reguired imaedintely 1 order to be effective, thelr
disposition would have to be advanced ™ The evontual solution of the un-
der]yi;lg dispute wonld, however, be talien in its sormai order.

In the case where the injury s “completed,” such as the usual tort or
breach of coniract case, wdvancement would be improper.  The additional
harm which accrues white the diigants awaii trial is due to congestion and is
common to all Htigants who are victinss of delay.  Since all have the same
problem there i3 fittle reason to favor one over the other.

There may, however, be rarse cases where &he injury roight be considered
“completed,” yot in which delay may cause such severe problems that for
practical purposes the remedy is destroved.  For example, in Weinszein v
Levy® as g result of aa aceident the iujured party seffered an “hysteric
anxiety” taking the form of parslvsis of a leg. Doclory stated that the
hysierical symntoms cousld not be curzd until the conclusion of the lawsuit.
They further stated that if the symptems remained uncured for a period of
years, consonant with the delay b1 the trial calendar, the hysterical paralysis
would degencrate into an actaal, physical paralysis which would be incurable.

34 Absent statniory provision, purely personal tores sifll abaic on the death of the
plaintiff. Birmingham v. Watker, 267 Ala 150, 101 So. 2d {1958); Morrsea v, Perry,
104 Ueah 151, 140 P2 772 (1943}, CFf Wiabhams v. Rhodes, 3% 8 CL 5 (196%)
{ballot listings).

35 See pererally 3 W. Basrow & A, Hourzors, FERERAL PRACTICE axp PROCEDURE
(Rules od,) 88 [432, 1433 (1953); 7 J Wemsstety, H. Korn, & A, Muer, Nasw Yore
Cait Pragvice §§ 6311, 313 1968 revy, 1 ROWitesw, CaLfFoRxTA PROCEDURE, PRO-
vistowal ReEsmenizs §§ 28.35 (7961},

30 They are at pressat. In Californin, st injunctions are entitled to advancement.
Car. Coog C1v. Pro, § 527 (West 1958}

3T % App, Div. 24, 23% M.Y.52d 752 (1963).
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The remedy in this case, © ,‘.Lpiﬁ:zi-‘m of the suit, woeald have had as its par-

pocs 4 cwres But the cuse i hava 'r-f“*omc impimﬁih!s by the time that

the remedy, in normal o The case properly received
a preference.

The advantace of using the disuppearing romady as & criterion for granting
advancoments ts thot 3t applics W a P number of cases, thereby
working only small ;)FL_;E:':]J” uis wulh non-preferred casen.  Further,
it 1s consideranly mors prodicl A sefereece 00 vague notion of “jus-
tice.” Whether a rem ;,j_}" Wk

wild be casilv o determing for
both judge and lawyer, Whether an advancément & in the “interosts of
justice,” is vt so clear o many

CasEs. -

. H..

There are two acditionai sreas wihore advanceiments are merited.  When
cases with related problens are filcd, on advancenent should cleardy be given
to the case Tater Glad, to order fo conselidate thes ond thersby reduce court
calendar congesiion.  T1 such 2 cuse, no one s injured by the advancement;®®
indeed, all tganis are bevelited By the crsi-'-'i-f‘-.,-'a iom of court time. The
other case is the ape which v romendad,  Here the parties have already
spent their tme awaiting rich To make theny do this dwice can in itzelf
work a }:mve injustice.?

Nevertheless, it should again be emphasized that the major problem areas
are due to court congestion. Al Ntzanrs sulfer Injury hy this delay which
will continpe, vraffecied | The trinl calendar preference,

cid by sdvianconmc
Whather applicd Hberally or narrowly, canpot cufe it But wntil congestion

in the courts is ended, trial culender adverncersents will be necessary to pre-
vent gross injustices to some Jiigants,

38 Trere iy additional delry for the litiponts who stand in order of Lfing betwesn
the carlier case and the later, to the extent that ibe find trial s made loapsr by the
additional party. But for those hbing after the lafer ddgant, thers should be 2o appre-
giable savicg of time,

3% Auihgiity o this point is searce. Tt i3 probobly done everywhere as a malier
of course, the rationuie being that the addilional delay is cacsed by the court, because
it ritled erroncously.
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Trial Calendar Advancement

Four and a half years is s long time if you are a litigant wait-
ing for a case to come to trial. Yet it may toke this long from the
date of filing a complaint antl a jury case comes to trial in metro-
politan New York." Although this is an extreme example, delays
are sufficient in other cities to make tria} calendar congestion 2
matter of popular knowledge.® Even in nonfury cases the wait
may be two years.' And the sitvation seems to get worse with
time. For example, in ro50 the jury trial backlog of a New York
trial court was thirty-three months; by rgs3, the delay had grown
to fifty-six months* Obviously, the number and efficiency of
courts have not kept pace with the increased litigation produced
by growing popuiations and the greater complexity of modern
life.” The solution to the problem is ot casy. New Jeesey is one
of the few states to overcome a bad case of congestion, and it took
a complete overhauling of the judicial system to do it

To the litigant anxious to get bis case tried, the hope of reform-
ing the court structure 15 no hope at all. His imimediate concern
is to get to trial, and there is only one way to beat the delay—
advanéement of his case to the head of the trial calendar. Ad-
vancement is po soluticn to the problem of congestion. On the
contrary, the time trizl judges spend considering motions for
advancement delays the judicial machinery even further. Ad-
vancement 1s an expediency measuce with only ene purpose: to
mitigate some of the more severe hardships created by the long
wait for trial,

There are various reasons why a litigant wight have a special
interest in advancement other than an ordinary desire to get the
case settled, A key witness may move away or die, and his mem-

. For a report on triad calondar congestion in 1953 made by the Tnstiwute of Judi-
cial Administradon, see Appendic ¥, pp. 332-39 infrr. See also The Mew York Law
Journzal, p. 47, eols. 7-8 {July 17, 1953).

2. See legel Log fam in Chivags, Life, Moy, 10, 1952, pp. 127-33; Neuberger, fos-
tice Comer Too Late, Reader’s Digost, Seps. 1951, pp. 26-28.

3. See Appendix L

4. The Mew Yok Law Journal, sapre note 15 sec Appendix L.

5. For example, in Penver No new fudicial tibunal has been created within the ase
twenty-five years even though the population hes increased by Afty percent. And in
Portland, Oregon, therr is one idpe for every 70,000 peogple, while n 1920 there was
one judge for each 42,006, Neuberger, supra aowe 2, at 20-28.

6. Sec Warren, New fersey and Netional Judicial Standardr—-4 Comparison, 4 Rut-
cens L. Rev. 597 (15500; Hawsharne, Progrers in New Jerrey Judioiad Administration,
3ARorosms L. Rev, 161 {19494,

323
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ary may fade with time. The wait for reimbursement may sub-
ject a plaintiff to extreme physical or financial hardship. He may
be seriously injured and unable to pay for needed medical care,
or physically disabled and unable to work, living off dwindling
savmgs or public relicf. A businessinan may need the rccovcry
in a conuact action to keep himself solvent. Or the case may
involve z matter of great public i importane, such as the settle-
ment af an clection dispute,

As long as crowded dockets cause long waits for trial, there
will always be necessitous cases that justily advancement. How-
cver, because cvery advancement pushes back all the other cases
on the docker, it should be regarded as an exiraordinary remedy
with very limited application. There may be a temptation to
think that the only ¢fTect of 4 single advancement will be to delay
slightly the rest of the calendar. But advancement in one doubtful
case makes it difficolt to deny a plea in a similar case. Every case
of advancement should be based on extreme necessity, not just
inconvenience.” This attitude has not always prevailed in the
minds of trial judges deciding individual cases. And the absence
of a critical attitude is especially significant when it is realized
#hat a motion for advancement is not always contested. The trial
Judge may be the only reprasentative of the adverse interests of
other litigants waiting their turn on the trial calendar. Moreover,
since rulings on advancement motions are not appealable in most
jurisdictions,” the trial judge is ordinarily the court of last resort
for a litigant who contests his adversary’s motion to advance.
By the time the question is raised on appeal after judgment, the
damage from the wait for trial has been done; reversal of the
trial judge for denying advancement will accomplish aothing.
This is not necessarily true if the trial judge grants a motion that
is contested. Here the advancement may have caught the oppos-
ing party unprepared for trial. Of course, it is another guestion
whether such a disadvantage, resulting merely from the elimina-
tion of an abnormal wait for trial, would warrant reversal on
appeal. No such cases have been found. However, at least one
trial judge denicd a motion for advancement on the ground that

7. Sce Brown v. Uplold, 123 N.Y.5.2d 342, 344 {Sup. Ct. 1953}; Healy v. Healy,
195 Misc, 538, 649, 99 N.Y.5.24 8§74, 877 {Sup. Cr. 1950},

8. This is because advancement rulings aie oot firal judgments. See, eg.. Burdick .
Mann, 5% NI ELL, 23T MW, 545 (1930); Car. Cope Crv, Pruc, § 963 {Deering, 1953).
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the opposmrr party was unprepared because of h:s reliance on a
long wait for trial?

New York, with an appellate division of its gencral trial
courts, permits irnmediate appeals from rulings on advancement
motions themselves™ Because of this, and since New York trial
court opinions are generally reported, most available opinions on
advancement are from that state’s courts. However, the problems
involved in those cases have significance to trial judges and attor-
ncys in all jurisdictions which have congested court calendars.

Adevancersent at Common Law

In the less crowded courts of the early common law, advance-
ment was a rarely needed remedy. If advancement was sought,
the trial judge had the discretion to grant it as part of his recog-
nized power to conirol his own calendar® The result was an
approach to each case on its merits, with no fixed rules adopted.
For example, one court advanced a case so a witness, who was a
public officer, could return to his work in the country.*® Another
court gave preference to a bill of lading dispute to allow 2 ship
to sail on schedule.!® There was only one general limitation on
the tfial judge’s discretion: the state was entitled to advancement
as a matter of right when it was a party.™*

Statutes and Rules of Court

Today all but a few jurisdictions have statutes governing ad-
vancement on the trial calendar.™ The diverse provisions from
jurisdiction to jurisdiction form a kaleidoscopic pattern. Some
statutes specify types of actions to be advanced as a matter of

9. See Kagan v. Gity of New York, 44 N.Y.5.2d B33 {Sup. Cr. 1943).

10, ALY, Civ. Paac. Act § 60%; Malus v Alver, 135 Misc. 212, 237 K.Y, Supp. 435
{1st Depr. 1929); Williugn H. Waters, Ino. v. Hatters® Fur Exchange, Inc., 185 App. Dav.
803, 174 M.Y. Supp. 90 (Ist Depr. 13{%); Buell v. Holhins, 16 Mise, 551, 38 MY, Supp.
B79 (Ist Dept. 1896); Seifermann v. Wolfrath, 24 Misc, 406, 53 N.Y. Supp. 263 (N.Y.
City Ct. 198).

1. Landis v. North American Co., 299 1.8, 248 (1936); Burdick v. Mana, 60 N.D.
710, 236 N.W. 340 (7931); Hutchinson v. Stephens, 1 Keen 659, 48 Eng. Rep, 461
(1837), aff'd, 7 Myl. & Cr. 452, 40 Eng. Rep. 712 {1837).

12. Sce Switt v. Grace, © Price 146, 147 Eng. Rep. 49 (1821).

13. Sze Ancderson & Co. v. English & American Shipping Co., | Com. Cas. 85 (18595},

14. See Comnissioners of State fns. Fund v, Dinowitz, 179 Mise. 278, 280, 39
N.Y.5.2d 34, 37 [Sup. Ct. 1942).

15. Statutory advancement pravisions have heen found in forry-eight jurisdictions and
are collected in Appendix H, po, 34044 snfra.




325 | STANFORD LAW REVIEW  [Vol.6: Page 323

right;™* others leave the question to the discretion of the courts;”
still others sex out a few blanker rules in adéition to a grant of
discretionary authority to the trial judges!® One statute provides
for advancement of cases arising “ex delicro™;™ another says con-
tract actions shall receive priority.™ Some of the other preferred
actions scattered throughout the statutes are: probate,” wages,™
mental capacity,”™ injunction,”™ deelaratory judgment,® actions
by receivers of insolvent corporations,”™ petitions of life tenants
to execuke oif and gas leases,” actions to recover possession of real

16, Alabama, Ala:ka, Ackansas, Cabiforpa, Connccticur, Oklahoma, Rbode Island
and Virginiz. Sece Appeadix Ji.

17. Dclaware, District of Colurabia, Hawaii, linois, Kentucky, Mainc, Maryland,
Minnesors, Missouzi, Nevada, MNorth Carclina, Oregon, South Caroiing, Yermont and
Wyoming. Sec Appendix il

18, Arizona, GColorado, Federal Rules of Civil Procedure, Geargia, Indiana, Iowa,
Louisiana, Mussachuseus, Mississippi, MNebraska, New FHampshire, Now Mexiwo, New
York, Ohio, Peensylvania, Tenncssoe, Texas, Utah, West Virginia and Wisconsin. Sce
Appendix 11

Cases involving an exercise of a tial jodpe’s disceenion include: Los Angztes Brush
Corp, v, Pmes, 272 U8, 751 (1927) (patent cased; Anderson v, District Coure, 20 F.2d
132 (9ch Cir. 1927) (suit to enjoin 2 registration scheme for scamen}; Koowles v, Blue,
205 Ala, 27, 95 So. 481 {1923} {negiigence agunn); Anderson v, Erbenich, 195 Ark. 321,
112 $W.2d 634 {1933} (personal ipinry actiond; Ausley v, Cummings, 145 Ga, 750, B9
S.E. 107) (1%16) {fraud case); Freanann v. Gallmncier, 116 Ind. App. 170, 63 NE.2d
150 (1945} {change of wcawe proceeding): Coliings v. Gipsan, 226 N.W. 338 (lowa
1928) {wrongful death acton}: Commercial Nat Bank v. Berasien, 159 La, 789, 106 So.
305 £1925) (swit on prumissory sotes); Tafe v, Thomajan, 299 Mass. 299, 144 NE. 228
(E924) {suit by attorney for compennation for services): Lehmman v, Lebman, 216 Minn
838, 13 MW 2d a04 (E934) (divaice case}; State v. McFudden, 43 Nev, 140, 182 Pac.
745 (1919} {action to recover motiey); Cherry v Milarn, 66 Okda. 162, 168 Pac. 241
{19173 (action to foracloce atd collect o 3 promissory noted; Tighes v, Sanders, 243
S.W.2d 211 (Tex. Civ. App. 1951} {switching order of two anterrelated suits),

19. Louisiana. Sce Appendiz I The case of King v. Wew Orleans Ry. & Light Co.,
140 Lo, 843, 74 So. 163 (1017), comstrucd “ex delicto™ as_meaning “‘a tore nr quas
offense,”™ and stated that the staritary meeanitiy wis ths erdinary. well-defined one, Pre-
viously, Morris v. St Bernard Cypress Co., 140 La. 511, 73 So. 343 (1916), had Found
the statute consttuticnal wnder the egual protection clausc,

20. Massachusctts. See Appensdix 1L

21, Colorado and Connceticut. ¢ Appendix H.

22, Ohio, Peansylvana and Rhode Island. Sce Appendix IL

23, Louisiana and Pennsylvania. See Appandix 1L

24, California, Coloradn, Conncevent, Lowisiana, Masachusetts and Misswsippt. See
Appendix 1L

Cases requiring fast Tigation if any relick is o be effective have been 2dvanced where
the validity of plaintifl's vlaimt was too uncertain to grant a teepuary imjunctioa, Ander-
son-Friberg, Inc. v, Justin R, Clary & Som. Inc, 98 F. Sepp. 73 (S.DNY. 1951); Senfur
Patents Covp. v. Philip Singer & Rro., 44 F.24 226 (8D .Y, 1930): Cosmopolitan Tourist
Co. v. Eisler, 73 N.Y.8.2d 168 (Sup. Cu. 947},

25. Arizona, California, Pederal Rules of Crvil Procedure, Mew Mexice and Utah,
Sce Appendix 1. Compare Rlement v. Superior Court, 21 Cul, App.2d 456, €9 P24 86D
(3d Dust. 19375 {advancernent sustzined), airk Hesstoff v, Pearson, 37 Cal2d 609, 233
P.2d 899 {1951} (advanceancnt denied).

26. Connecticut. Sce Appendix I

27. Arkansas. Sce Appendix 1L

[ ——
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propcrty,“ monopoly and restraing of trade pa’ecczdings," and
cases of “public importance.™”

Cases involving gov cmnsﬂntal interests are the most common
type given prrf{:wnfe by the statutes. Eleven states have codified
the broad common-law rule that a state as a party is a‘iways en-
titled to advancement.” There are also specific pmwsaons conm-
pelling advamcmcnt of i :mporm;»t public matters such as clection
contests,’” and matiers of lesser urgency, such as the validity of a
local “improvement district” formation.” Appeals from adminis-
trative decisions, especially workman’s compensation awards, have
also been given priority ratings.® .

In addition to the statutory provisions, there are many blanket
rules made by the courts to limit the discretion of the trial judge.”
Sorae of the many actions that nay be aLtO'natzLaIly advanced
under various rules of court arc divorce, support and mainte-
nance,” mental competency,” wrongful death,® contract,” and
cases involving exccutors and adininistrators of estates™ and trus-
tees in bankruptey.”

# 28. California. See Appendix .

29, Louisiapa and MNebraska, Secc Appendix Tl

3. Mebraska. Sece Appendhix 1L

31, Arkaosas, Connecticut. Georgiz, Louisiama, MNebraska, New York, Ohio, Poan-
sylvania, Tonnessee, Virgenia and West Vieginia. Sec Appendix 1L For cases spplying
the statutory provision, see Commissioness of $tate Ins. Fund v. Statland, 18] Muse. 117,
45 N.Y.S.2d 517 (Sop. Cr 1943); Commissioners of State Ins. Fund v. Dinowitz, 172
Misc. 278, 39 N.Y.5.2¢ 31 {Sup. Ct. 1942). New Jorsey, without a staturary provision, has
also advanced 2 case in which the state had 2 substanual interest I re Hapgue, 193 NJ.
Eq. 505, 143 Axl. 536 {Ch. I528).

32, Connectiewt, Leuisiana, Massachusetts, Mississippl, New Hampshire, Obio and
Oklahoma, Texas afiows advancement of aetions 1o contest party nominaticns. See Ap-
pendix II. For a casc on the Texas statute, see McReth v, Streid, 26 5,W.2d 942 (Tex. Civ.
App. 1936).

33, Arkansas. See Appendix [

34, Connecticut, jowa, Losisians, Massuchusctts, Mew Hempshire, Ohic and Rhaode
Island. See Appendex I1,

35. The following states have statutes expressly giving trial and/or appellate courts
authority to make such rulss: Arizona, Colorado, Delaware, District of Calumbia, Federa!
Rules of Civil Procedure, Htinois, lows, Kenrecky, Loutsiana, Minaesota, Missouri, Mevada,
MNew Hampshire, New Mexico, New York, MNorth Carolina, Cregon, South Carclina,
Tennessee, Texas, Utah and Vermont. See Appendix 11

36, Letter of Aug. 5, 1953, frore Thomas F. McDermntt, Assistanr Cleck of the
Superior Coart, New Haven, Conutceucdt, on hle with the Sranford Law Remiew.

37, 16ad. -

38, Letier of Scpt. 15, 1553, from A. Carsor Simpson, Special Muster, Philadelphia,
Pennsylvania, on file with I‘a— Stanford Lty Revcw.

39, Letwer of Aug. 3, 1953, from Moxwell M. Flamm, Ceunsc! 5 Kings Covnty Cledk,
Brooklyn, New York, on fle with the Stanfund Lew Revice.

0. Ibid.

4i. Sec mote 36 rapra.

42, Fhid.; leter of Acp. 10, 1953, fram William V. Connell, Clerk of the United
Srztes District Court for Southern District of Mew York, on file with the Stanford Law
Revicew.
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Advancement at the Trial [udge’s Discretion

In addition to specifying particular grounds for advancement,
many of the statutes and rules of court give the trial judge broad
discretion to advance other cases.”” For example, the New York
statute says he may advance where “the inferests of justice will be
served by an carly trial.”** This flexible standard permits the trial
judge to consider cach individual casc on its merits. The discre-
- tion has been exercised most frequently when the litigant’s finan-
cial or physical status would cause great hardship if advancement
were not granted,

There is some problem as to when financial hardship should
justify advancement.® In New York, where most of the reported
cases arise, the motion has usually been denied if the party seek-
ing advancement is not completely destitute.*® In most of the
cases, the test for destitution has been whether the plaintiff was
a public charge.” In the past, advancement has been almost auto-

43, Grorgia, Flawaii, Indiana, Kentucky, Massachuseus, Mioncso, MNebraska, MNew
York, Ohte, Perasylvania, West Virginia and Wyoming. Sce Appendix 1L

44, See Appendix I Cases spplying this rule include: Bernstein v, Strammicllo, 262
Mise, 823, 120 NY.5.2d 490 {Sup. Cr 1952): Kempler v, Kemples, 198 Mg, 200, 97
W.YS.2d 637 (Sep. Cr. 1950); City Bank Formers Trost Co. v Alline Paper Co., 192
Misc. 1042, §3 N.Y.8.2d 362 (Sup. Ce 1948); Conaroy v Edie R.R., 188 Muc. 59, 66
MN.Y.5.2d 433 (Sep. Cr. 1546).

45. On this problem, e Rogees v. Derris, 281 App. Div. 697, 117 N.Y.8.24 554 (2d
Pept. 1952); Malck v City of New York, 279 App. Ddiv. 529, 110 N.Y.5.2d B1S (24
Dept. 1952}; Svei v. Minck Bros. & Ca, 279 App. Div. 597, 107 NY.5.2d 327 (2d Depr.
1951); Roberts v. Eflis, 273 App. Dav. 597, 107 NY.5.2d 272 (2d Dept. 19531); Bitterman
v. 2007 Davidson Ave., Inc., 278 App. Thv, 759, 104 N.Y.5.24 BI (1s¢ Dept. 1951); Ploof
v, Somess, 277 App. Div, 1074, 160 N.Y £.2d 583 (3d Depr. 1950); Themas v. Green
Bus Lines, Inc., 276 App. Div. 922, 34 NY.5.2d 489 (7d Dept. 1950); O'Callaghan .
Brawley, 276 App. Div, %08, 33 MY 5.2¢ 15 (2d Dopa. 1950): Whithers v. News Syndi-
e Co., 265 App. Div. 868, 37 N.¥Y.52d 7580 (2d Diopt. 194235 Stevens v. Bridge Auto
Renting Corp., 262 App. Div. $72, 28 N.Y.5.2d 325 (2] Depr. 1941); Auchello v, Brook-

“ lyn Bus Corp., 257 App. Div. 857, 2 N.Y.5,2d 734 {2d Depr. 193%); Brennan v, Powed],
253 App. Div, 814, 1 N.Y.5.2d 243 {2d Dept. [238); Huardison v. Byrd, 252 App. Div,
758, 268 N.Y. Supp. 859 {2d Dept. 1937}; Brown v. Upfold, 123 NYS2d 342 {Sup.
Cr. 1953); Bernstein v, Stammicllo, 202 Misc, 823, 120 N.¥.8.2d 490 (Sup. Cu 1952);
Healy v. Fealy, 195 Misc, 638, 99 M.Y.5.2d 874 {(Sup. Ct. 1950}; Knollwood Cockeail
Lounge, Inc. v. Esda Bidg. Corp., 15 N.Y.52d 951 {Sup. Cr. 1939); Foley v. Union Free
Schoal Dnst, 171 Mise, 294, 11 N.Y.5.2d 712 (Sup. Ct. 1939).

46, Malck v, City of New York, 27% Aop. Div. 929, 110 N.YS.2d 818 (2d Depr
1952); Svei v. Minck Bros, & Co., 279 App. Dhv. 337, 107 N.Y.5.2d 327 {2d Depr. 1951}
Roberts v. Ellis, 279 App. Div. 507, 107 NY.8.2d 272 {2d Dept. 1951): Bitterman .
2007 Davidson Ave, Tnc., 278 App, Div. 759, 104 N Y 5.2d 81 (Ist Dept. 1951} Ploof
v. Somers, 277 App. Div. 1076, 100 K.Y.5.2d 583 (3d Dcpt. 1950): Thomas v. Geeen
Bus Lines, Inc., 276 App. Div. 922, %4 N.Y.8.2d 489 (2d Depr. 1954); O'Caliaghan v
Brawley, 276 App. Div. 908, 94 W¥.S.2d 16 (2d Dept. 1950); Brown v. Uplold, 123
K.Y.52d 342 (Sup. Cr. 195375 Hesly » Fealy, 198 Misc. 688, 99 N.¥.5.2d 874 (Sup. Cr.
1950). Contra: Bernstein v. Strammiziio, 202 Misc. 823, 120 N.Y.5.2d 490 {Sup. Cr. 1952).

47. Auchcllo v. Brooklyn Bus Corp., 257 App. Div. 857, J2 W.Y.S.2d 724 {2d Depr
1939); Brennun v, Powel), 253 App. Div, 514 1 N.Y.5.2d 243 (2d Depe, 1938); Hardison
v. Byrd, 252 App. Div. 758, 298 MY, Supp. 859 {2d Depe, 1237}); Sibvesberg wv. Manzo,
193 Misc. 62, 83 M.Y.5.2d 381 (Sup. Cr. 194B). Thus a corporation cannot get advance-
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matic vpon such a showing.”® Recently, however, advancement
has been refused to plaintiffs who were on public relief.*® In onc
case,” the plaintiff was receving income of $161 2 month from
the county welfare deparunent. The court held that such an
income, regardless of the source, precluded preference based on
financial hardship.

Stll a diflerent approach to the question of financial hardship

was taken in the recent case of Bernstein v. Strammielio” The
plaintiff had been carning §172 per week prior to the injury that
rendered him totally and permancntly disabled. Although he
had debts amounting to $4,000, including $2,c00 he had to borrow
for living expenscs since the injury, he still owned a $1,000 equity
in an automabile 2nd a §5,000 equity in an apartment. Obviously
he was far from destitute. Nevertheless, the court granted advance-
ment because of the sharp reduction in the plaintiff’s financial
status and the threat to the capital assets that represented his
savings, There is considerable justification for the court’s ap-
proach in the Bernitein case. Hardship is a relative matter. It may
be even more desirable to spare one individual a sharp drop in
financial status, which is combined with a threat of destitution,
than it is to mitigace the complete destitution of another.
- In one interesting recent case,” the defendant, in opposition
to a motion for advancement, offered to pay the plaintiff $10,000
immediately as 2 “down payment” on any settlement or judg-
ment, without cbligation to repay. Since acceptance of this offer
would ease the plaintiff’s acute financial problems, and since time
would bring about a more certain estimation of damages, advance-
ment was denicd. '

While a plaintiff's financial hardship may be aggravated or
caused by his physical condition—such as serious injuries,” bad

ment on grounds of destitution even though it is no longet doing business, owes debas, and
bas po assets except the Jawsut, Knollwood Cocktail Lownge, Inc. v. Esde Bldg. Corp,
35 N.Y.S.2d 951 (Sup. Ct. 1939).

48. Sievers v. Hridge Auto Rentiag Corp., 362 App. Div. 972, 28 NY.5.2d 326 {24
Dept. 1941} ; Auchelio v, Brooklyn Bus Corp., 257 App. Div. 857, 12 NY.2.2d 734 (2d
Dxepr. 1938); Hardison v. Byrd, 252 App, Div, 75E, 258 M.Y. Supp. 839 (2d Depr. 1937).

49, Ploof v. Sorncrs, 277 App. Div. 1076, 100 MY .5.2d 583 {3d Dept. 1950); Brown
v. Upfold, 123 N.Y.5.2d 342 (Sup. Cr. 1953).

50. Brown v. Uplold, supra note 4%,

51, 202 Musc. 823, 120 N.Y.5.2d 490 (Sup. Cr. 1952).

52, Johnson v. Pennsylvania Grevhound Lines, 282 App. Thv. 709, 122 NY.S.2d 44

~ {2d Dept. 1953).

T 83, See Bitterman v. 2007 Davidson Ave., Inc., 278 App. Div. 759, 104 WY 5.2d 81
{1st Dept. 1951}; Valenti v. United Hoisting Co., 265 App. Div. 963, 38 N.Y.S.2d 767
(2d Depe. 1942); Bernstein v. Stramumiello, 202 Mise. 523, 120 N.Y.52d 490 (Sup. Ct
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,health,” and old age™—advancement has been denied when the
plaintiff’s physical condition, unaccornpanied by financial distress,
is asserted as the reason for the motion.” An exception may arise
when the condition is so bad that death will probably occur before
the regular time for trial. Advancement has been granted in this
situation if the plaintiff's valuable testunony would be lost if he
dicd before trial’” Of course, this reason loses its validity to the
extent that depositions would be a satisfaciory substitute for a
personal court appearance. It has been sugpested that advance-
ment in this situation may be motivated by the courts” desire to give
a man his “day in court” before he dies.™

Loss of testimony and inconvenience have prompted advance-
ments when one of the lingants or key witnesses lives in another
part of the country or intends to move away before the norrmal
time for trial is reached.”” However, since counsel do not supply
testimony and since each party is free to choose a local attorney,
courts have denied 2 motion for advancement based on counsel’s
proposed absence.™

Blanket Advancements

Contract Actions. When a statute or rule of court provides
for the automatic advancement of a whole category of actions, it

1952); Coopersmith v. City of New York, 92 N.Y.5.2d 684 (Sup. Tt 1949); Conroy v.
Erie RE., 185 Misc, 59, 66 MN.Y.5.2d 433 (Sup, Cr. 1946); Badgerow v, Jackson, 171
Misc, 668, 1Z N.¥.5.2d 602 (Sup. Cr. 1039},

54. Sce Biverman v. 2007 Davidson Ave., inc., 278 App. Div. 759, 104 N.Y.5.2d
81 {lst Dept. 1951}; Hyman v. National Transp. Co., 260 App. Div. 869, 22 N.Y.5.24
633 {2d Depr. 1940); Wondeock v, Brooklyn & Queens iransit Corp., 258 App. Div. 733,
14 N.Y.S.2d 859 (2d Dept, 1939); Silverberg v. Manzo, 193 Mise. 62, 83 N.Y.5.2d 38t
(Sup. Ct. 1948); Conzoy v. Eric RLR., 158 Misc. 59, 66 NY.5.2d 433 (Sup. Cr. 1946);
Badpesovs v. Jackson, 171 Misc. 668, 12 N.Y.5.2d 602 (Sep. Ct. 1939).

55, Cases cited note 59 supra; Wicks v, Wolcott, 200 Misc. £21, 107 M.¥.5.2d 931
(Sup. Ct. 1851); Rinzler v. Manufacturess Trust Co., 190 Misc. 710, 73 N.Y.5.2d 867
{Sup. Ct. 1947},

56. Kavanagh v. Mclcill, 296 App. Dhv. 847, 285 NLY. Supp. 30 {2d Depr. 1336);
‘Wicks v, Wolcott, 200 Misc, 621, 107 N.Y.5.248 931 {Sup. Tt 1951); Rinzler v. Manufac-
turers Trust Co., 190 Misc. 710, 75 NY.52d 867 (Sup. Ct. 1947). Conerz: Hyman v,
Mationa! Transp, Co., 260 App. Div. 863, 22 M.Y.5.2d 633 {2d Dept. 1940); Woodcack v.
Brooklyp & Queens Transit Corp., 238 App. Div. 738, 14 WN.Y.5.2d 899 [2d Dept, 1939).

%7, Ser Valenti v, United Hoisting Co., 265 App. Div. 983, 38 NY.5.2d 767 (3d

t. 1942); dicza, Bintermun v. 2067 Davidson Ave., Inc., 278 App. Div. 759, 760, 104
MN.Y.52d 81, 82 {Ist Depr 19517 (dissenling opinion); O'Callaghan v. Brawley, 276
App. Div, 308, 94 N.Y.S.2d 16, 37 (2d Depe. 1950); Rinzler v. Manufacturers Trust Co.,
190 Mise. 710, 711, 75 N.Y.8.2d 867 (Sup. Ct. 19470

58. 8Sece Note, 49 Cor. L. Rev, 1§37, 1140 (1949).

59. See Kagan v. City of New York, 44 N.Y.$.2d 893 (Sup. Cr 1943); Relman v.
Wiener, 33 NLY.5.2d 117 (Sup. Ct. 1942); Burdick v. Mano, 60 NI, TR0, 236 N.W, 340
(1531).
. 60. Soc Kessler v, Cherouts, 37 M.Y.5.2d 375 {Sup. Cr 1942},




Mar.1954]  TRIAL CALENDAR ADVANCEMENT 33
frequently results in unfair preference. For example, all contract
cases have trial priority in some jurisdictions.” The rationale has’
been stated by a New York court:
If the courts are to be kept abreast and effectually serve the aceds of
economic development and commercial expansion they mast offer ready
tribunals for the sertlement, with dispatch, of disputes arising out of
business transactions.* - :

I, as this court says, the “facilitation of the free flow of commer-
cial transactions™ is the justification for advancing all commer-
cial cantract actions, it bears examination. The underlying prem-
ise would scem to be that plaintiffs will be so tied up in time and
money that their business activities will suffer. But it is not real-
istic to suppose that pending Litigation will interfere with the
operations of 2 large corporation. Of course, if a party in a con-
tract action demonstrates that delay will senously jeopardize his
business position—for example, if he faces bankruptey—advance-
ment would be justified as in any other hardship case. Bur the
objection to a broad rule of advancement for all contract actions
is that it covers many cases that do not merit special attention.

A second objection to any such broad advancement rule is
the danger of its extension beyond the original reason for the
rule. For example, although the purported justification for ad-
vancement of contract actions is the frec flow of commerce, one
New York court.advanced a case involving a noncommercial -
contract for the reimbursement of medical expenses.®* This court
even went so far as to criticize an earlier decision® for adhering
to the free flow of commerce rationale in denying advancement
of an action for breach of a noncommercial contract. Fortu-
nately, the courts have not granted advancement merely because
the plaintiff “waived the tort and sued in assumpsit,” Thus an

&1, Leoer of Awg. 3, 1953, from Maxwell M. Flamm, Couned to Kings County
Clerk, Brooklyn, New York, on Rie with the Sronford Law Review. Massachusents also
has such a provisien. Sec Appendix IL

62. Lyons v. Burtis, 157 Misc. 325, 326-27, 284 N.Y, Supp. 1085, 108 {Sup. Cr. 1933).

63. Id. .

64. Gattlieh v. Nelson, 24§ App. Div. 757, 286 N.Y. Supp. 772 (2d Depr. 1936).

" §5. Lyons v. Burtis, 157 Masc, 325, 284 N.Y. Supp. 106 {Sup. Ct. 1933).

66. Ser Hedervary v Lond & Taylor, 280 App. Div. 898, 115 N.Y.52d 681 (2d

Dept. 1952); Quigg v. L. Neugass & Co., 247 App. Div. 8§99, 286 N.Y, Supp. 927 (2d

. Dept. 19363 ; Kerins v, Tithe Guarantes & Trust Co., 296 App. Div, 847, 285 N.Y. Supp.
176 {2d Dept. 1936): Robine v. The Carleton Co., 239 App. Dnv. B33, 264 N.Y. Supp,
953 (2d Depr. 1933); Rothandler v. Chase, 186 N.Y.5.2d 490 {Sup. Ct), aff'd, 275
App. Div. 610, 107 N.Y.5.2d 581 (2d Dept. 1951).
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action for fraud arising out of a contract has not been considered
a contract case for purposes of advancement.”

Governmental Interests. The objection that blanket advance-
ent rules may cover many unworthy cases is also illustrated by
the rule granting preference to all cases in which the state is a
party.” This rule scems to be an anachronistic corollary of sov-
ercign immunity: the sovereign has priority in his own courts.
There scems to be no reason to advance suits by or agaiost the
government unless warranted by the particular circumstances of
the case. It is inconceivable that the government would suffer
financial hardship by waiting its regular turn for trial Of course,
some governmental interests may demand immediate attention—
election contests,” for instance, or eminent domain proceedings™
that may be delaying the codstruction of a badly needed school
or highway. If the trial judge were permitted to take a case by
case approach, he would be free to advance only these and other
actions that on their merits warrant preference over all the other
cases delayed by trial calendar congestion.

APPENDIX 1

Triar Caiknpar CONGESTION IN 1953"

Average Number of Months Elapsing

From “At Issue” to Tiial ..

City aral Trial Courg of -
Populanon General Junsdiction Over-all Jury Nanjury
State {1950} [and Counry Pogulation) Avcrage Casey Casz
Alabama ‘Birmingham  Gireuit Court,
(326,037) Jefferson County
{558,928) 4.8 6 3.5
Atizona Phoenix Superior Courr,
{106,818) Maricopa County
{331,779 8 - -
Arkansas Little Rock Circuit Court,
{102,213} Pulaski County 7
{196,685} 5 5-5 3

87, Quigg v. L. Neugass & Co., 247 App. Dniv. 89%, 285 N.Y. Supp. 927 (2d Depr.
1936). Sirulatly, California cowrts have refused preference on decanatory judgment
grounds where the action was labeled “declaratory judgment” but in face was for breach of
conteact. Kessloff v, Pearson, 37 Cal2d 6G%, 233 £.2d 889 (1951).

&8, Sec note 3 supra,
69, Sce note 32 yupra.

70. Arkansas and California allow advancement in this situztion, Se Appendix I,
71. The dara in Appendix 1 was compiled by the Institute of Judicial Adminisration,
40 Washington Squarc Scuth, Mew York 12, New Yerk.
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Avczage Number of Months Elapsing

City and Trizl Caurs of From "At lssus” to Trial
Population General Jurisdiction Over-all Jury Monjury
State (1935} {and County Population} Average Cascs Cases
California Los Angeles  Superior Court,
{1,570,358) Los Angeles County
(4.751,687) 11 12 9-5

San Franciseco  Superior Court,
(775,357} San Francisco County

(775,357) — 8 2
Oakland Superior Ceurt,
{384,575} Alameda County
’ (740.315) . 7 6.5 75
San Diego Superior Court,
{334:3%7) San Diego County
{556,808} o 10 3
Sacramento Supcrior Court,
(137,572} Sacramento County
{(277,140) 3:s 4 2
Coloradp Denver District Coust,
{415,786) Denver County .
{415,786} - 6 4
Connecticut Hartford Superior Ceurt,
(i77:397) Hartford Counry
(539.661) - 30 19
New Haven  Superior Court,
(163,344) -  New Haven County
(545.784) - 4.3 269
Bridgepart Superior Court,
{158,709) Fairfield County
(504:342) - 29 12
Delaware - Wilmington  Superior Court,
- {110,356) New Castle County
(218,879} 1.8 — —
Florida Miami Circuit Court,
{249,176) Dade County
{495:084) -~ 6 -
Jacksonville Circuit Coust,
(204:517) Duval County
(304,029} 2.8 2.9 2.3
Tampa Circuit Court,
(z24,681) Hillsbaiough Couaty

{249.804) - 2 1
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State

Georgia

Jdaho

Hlinos

. Indiana

lowa

Kansas

Kentucky

STANFORD LAW REVIEW

City anif
Populaiion
{1%56)
Atdanta
(334.314)

Boise
(34,303)

Chicago
{3,620,962)

Rock Island-
(r33.558)

Indianagalis
(427.173)

Fort Wayne
#(133,607}

Gary
. (133011}

South Bend
(115911}

Dies Moines
{r77.965)

Wichita
(168,278}

Kansas Crey
{129:553)

Loutsville
(369,128}

Tial Court of
Grneral Jurisdictinn
{and County Population)

Superior Cour,
Fulton County
(473:572}

District Court,

Ada County
(70.649)

Circuit Court,
Cook County

Superior Court,
Coaok County
{4.508,792)

Circuit Court,

Rock Istand Co., ete,
{246,560}

Circuit Court,
Marion County
{551,777}

Circuit Court,
Allen County
(183,722)

Circuit Court,

Lske County
{368,152)

Circuit Court,

St. Joseph County
(205,058)

Distrier Court,
Polk County
(a26,010)

Districe Court,
Sedgwick County
{220,290)

Dhustrict Courz,
Wyandotte County
(165,318)

Circuie Court,
JeHerson County
{484.615)

[Vol. 6: Page 323

Average Number of Months Elapsiny
From "At Issue™ to Trial

Qural oy Noniey
— 5 2.5
3™ —_ _—
_— 24™ —
— ‘ 32.67 —
— 4 . z
4 5 3
3 3 3
3 3 3
6 8 5
3 2.5 35
s -
. -
7 7 3

72, Time ioterval & from Rling to disposition.

73. Based on zample study; time interval is from filing to tnal coart disposition.
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State

Louisiana

Maine

Maryland

Massachusetts

»

Michigan

Minnesota

Mississippi

Missonri

TRIAL CALENDAR ADVANCEMENT

Ciry and
Populanon
(1950}
New Crleans

(570,445)

Shreveport
{127,206}

Portland
(77634)

Baltimors
{949.798)

Boston
(Bor,444)

Worcester
(203,486)

Springfeld
{162,399}

Dictroit
(1.849,568)

Grand Rapids
(176515)

Flint
(163,143)

Minneapolis
(521,718}

Su. Paul
(311.349)

Jackson
(98,271)

St. Louls
{856,796}

Tra! Court of
Generad Junsdiction
{and County Population)

Ciwil District Couit,
Orleans Parish
(570445)

District Court,
Cadde Parish

{176,547}

_ Buperior Court,

Cumberland County
(169,201)

Supreme Bench,
Baltimore City
(207,273}

Superior Court,
Suffolk County
(546,401}

Sugperior Court,
Worcester County
{Bgf,615)

Superior Court,
Hampden County
(367.971)

Circuit Court,
Wayae County
{2:435,:235)

Circuit Court,

Kent County
( 288,292)

Cireuit Court,
Genessee Connly
{270,963)

District Court,
Heanepin County
(676.579)

Dsteict Court,
Ramsey County
(355:332)

Circuit Court,
Hinds County
(142,164)

Circait Court,

City of St Louis:
{56,705}

335

" Average Mumber of Months Elapsing
From “Ax Tsue™ 1o Trial

i s A
2 2.5 2
— 2.5 .5
‘ 4 4 4
3y 0 12
- 32 3
— 4z &
— 24 13
6.6 — —
2.5 3 2

—_— 2.8 2.6
18 18 1§
6 9.5 2
2 — —
43 4-5 3
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Montana
Webraska
Nevada

New Hampshire

New Jersey

New Mexico

New York

STANFORD LAW REVIEW

City and Trial Court of
Populativn General Junisdiction
(195%) {and County Population}
Kansas City Circuit Court,
{456,622} Tackson County
_ (5415,035)
Great Falls Districe Cour,
{30.214) Cascade County
(53027)
Omaha Dustrict Court,
{251,117} . Deuglas, eic., Counties
(304,067)
Reno District Court,
{32,497) Washoe County
{50,205)
Manchester Buperior Court,
{87,732) Hillsborough County
(156,987)
Newark Super. & County Cts,,
(505,949} Essex County
’ {905.949}
Jersey City Super, & County Cts,,
{(647.437) Hudswon County
, (647,437)
Trenton Super. & County Cts.,
{128,009} Mereer County
(229.781)
Albuquerque  Pistrict Court,
(96,815) Bernalillo County
(145673}
{Kings Co.}  Supreme Court,
{z,718,175) Kings County
(21738,175)
{New York Ca.) Supreme Court,
{ 1,950,101) New York County
(1,960,101)
{Queens Co.)  Supreme Court,
{1,550,849) Queens County
(1,550.849)
{Bronx Co.}  Supreme Court, -
{1.451,277)  Broax County
{1451,277)
Buffalo Supreme Court,
{(s77:393) Eric County
§50,238)

[Vol. 6: Page 323

e CuteCma
24 24 6

9 9 -

5 _ —

3 3 3
—_ 30 6
- 5-5 45
. 5 5
— 5 2
— 6 4
— 51 —
— 43 —
— 42 10
— 30 —
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Avcrage Mumber of Months Elapsing

City aﬁd Trial Court of From “At Issue” to Trial
Popuiation General Jursdtotion Over-all Jury Nonjury
State {1950) {and County I'opulation) Average Cascs Cascs
Rochester Supreme Court,
{331,252) Monroe County
(487.632) - 5 -
Syracuse Supreme Court,
{220,583) Onandaga County
(341,719} - 3 -
North Carolina  Charloue Superior Couart,
(134.042) Mecklenburg County
: {195,052) - Iz é
Greensboro Superior Court,
(74.389) Guilford Courity
(191057) o ow -
North Dakota  Fargo District Couny,
{38,256) Cass County
{58877} -5 g 5
Ohie . _‘dcvciand Court of Common Pleas,
" {914,808) Cuyahoga County
T - {1,389:532) - 17 13
= -, Cincinnati Court of Common Pleas,
(503.998) Hamilion Counry
(723,952) 1.5 2 o1
. Columbus " Court of Common Pleas,
{375.901) Franklin County
' {503,410) 1R 18 14
Toledo Court of Common Pleas,
(303,616) Laucas County
(395:551) 18 - -
Akron Court of Common Pleas,
{274,505} Summit County
(410,032) iz 14 ]

- Youngstown  Court of Common Pleas,
{158,330) Mahoning Couney

. {257,629} 6 6 6
Oklahoma Oklahoma City District Court,
(243,503) Oklahoma, etc., Counties
, (325.352) 1 I 1
"7 Tulsa . District Court,
{182,740)  Tulsa, etc, Counties
: {251,086) Y 2 2

[ ]
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Average Number of Months Elapsing
From At Issue™ t Trial

City and Tral Court of
Population General Junsdicrion Cverall Jury Nonjury
State {1930 (and Couaty Population} Average Cascs Casey
Oregon Portiand Circuit Court,
{373,628} Multnomah County
{471,537} 10 10 1o
Pennsylvania Philadelphia ~ Court of Common Pleas,
(2,071,605) Philadelphia County
: {2,071,505) - 8 1.5
Pittsburgh Court of Common Pleas,
{576,806) Allegheny County
(1:515.237) 25 25 —
Scranton Court of Common Pleas,
{125,536) Lackawanna County
(257,396) 2. 2.5 2.5
Allentown Court of Common Pleas,
{106756) Lehigh County .
, (158,207) ' 5 3
Media Court of Comnmon Pleas,
{5,726} Belaware County
(414:234) - 55 —
Rhodc Istand Providence Superior Court,
(284,674) State Population
{797.856) - 10.5™ 5™
South Carclina  Greenville Circuit Coure,
{56,161) Greenville,
Pickens Counties
{z08,210) — L 24
South Dakotz  Sioux Falls Cirenit Court,
(56,696) Minnchaha County
(70910} I. 1.5 1.5
Tennessec Memphis Circuit Court,
(396,000} Shelby County
{482,303) — 3.2 ~
Nashville Circuit Court,
{174,307} Davidson County
{321,758) — 4 4
Chattanonga  Circuit Court, .
{13r,041) Hamilton County
{208,255) 3 3 .z
Kaooxville Circuit Court,
(124,769) Knox County
(223,007) 8 9 7

74. Based on sample study; median Gme interval from Rling to trial.

{3
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Average Wumber of Months Elapsing
From At Issue” to Trial

City and Trial Court of
Population General Junsdicnen Lrver-all jury Noujury
Seate {195C) {and County Populstion) Average Cases Cases
Texas Houston Districk Court,
{5565,163) Harris County
(806:701) - 8 —
Dallas District Court,
{434,462} Dallas County
A : (614,799) 7.5 9 2
San Antonis  District Court, -
{408.442) Bexar County =
(500460) 75 8 2
Fort Worth  Dhstrict Court,
{278,778} Tarrant Coonty
(361,253) — 3 55
EiPaso Disirict Court,
(130,485} E! Paso County
{194,468) 16 28 14
Utah Salt Lake City  District Court,
{82,121} Salt Lake County
_ (274.895) . 53 55 55
Vermont Burlington County Court,
- {32,039} Chittenden County
{62:570) - 45 4-5
Virginia Richmond Circuir Couort,
(230,310} Richinond
{230,310} B — —
Norfolk Circuit Court,
{213,513) Norfolk
 (:13,513) 2.5 2.5 2
Washingron Seattle Superior Court, :
{467,551) King County
(732.992) 3 3 3
Spokane Superior Court,
(161,721) Spokane County
S f221,561) £.5 I.5 t
Woest Virginia  Charleston Circuit Cotrt,
‘ {(73.501) Kanawha County
(230629} - 6 5
Wisconsin Milwavkee Circuit Court,
{637,392) Milwaukee County
_ {871,047} 24 30 17
Wyoming Cheyzone Diserict Court,
{31,935} Laramiz, etc., Counties

{71:327) 8 it 3
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APPENDIX 11
Starurory Provisions oN Trial CALERDAR ADVANCEMENT

The statutory advancement provisions in each jurisdiction are as follows:

Alabama: Ars. Covr ANN, 6it. 13, § 118 (appeals from municipal,
county, and inferior courts) (1g40).

Alaska: Avaska Comp. Laws Aun, § 43-3-22 (werkmen's award cases)
(1949).

Arizora: Anz, CopE AwN. § 21-914 {couris to provide by rule for plac-
ing actions upon trial calendar); § 21-1217 (declaratory judgment actions)
{1939). '

Arkansas: Avx. Stat. Anwn. § 27-1715 (trial in order that cases stand
on docket); § 34-200 (actions where the state is 2 party); § 20-915 (suits
involving the valrdity of fire protection district formation, assessments by
the district, or foreclosure of assessment liens preferred as matters of public
interest); §20-r32 (suits involving validity of improvement districts for-
mation, assessmnent of benefits, individual assessments, power to make im-
provements, tite 1o office of any commissioners or asscssors, and power o
collect taxes on assessed benefits preferred as matters of public intersst);
§ 20331 (suits invelving sale of waterworks); § 20721 {svits involving
validity of suborban imaprovement districts, assessient of benefits, lien fore-
closure, or taxes); § 53-117 {injunction suits by persons aggrieved under

» rolings of Oil and Gas Commission or under the statutes involved); § 53-304
{petitions by life tenants of property to execute oil and gas leases); § 76-208

. (suits involving validity of state highway commission statute); § 76-512
(suits involving validity of eminent domain for state highway system, or of
a procurement}; § 76519 {Highway Act cases of any type) (1947}

Caltfornia: Cavr. Cove Cwv. Proc. § 527 (suits for injunctions); § 660
(motions for new trial); § 1062a (declaratory judgment actions}; § 11792
{actions to recover possession of real property); § 1264 {eminent domain or
condemnation proceedings} ( Deering, 1953).

Colorado: CoLo. Stat. ANN. rule 4o (tnal courts to provide by rule for
placing actions upon trial calendar); rule 65(b) (actions for remporary re-
strzining orders); <. 46, § 119 ( probate appeals from county to district court)
(1933

Connccticut: Conn. Gen, Srar. § 7045 (actions brought by or on behalf
of the stare including informanions on the relation of a private individeal,
except actions wpon probate bonds); § 7946 (objections te arbitratars’ awards
and to acceplance of commitiee or auditor teports, appeals from probate and
from doings of probate commissioner, aclions by receivers of insolvent cor-
porations, writs of error in cases of semmary process); §§ 1105, 1106, 527,
538 (clection contests); §§ 1711, 1800, 1850, 1917, 1993, 2017, 2068, 2085,
2106 {various tax assessment appeals}); § 7407(f) (actions to enjoin, etc.,
orders of Fair Employment Practices Commission}; § 7450 (appeals from
findings and awards by workmen's compensation coramissioner); § 7521
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(appeals from decisions of unemployment compensation commissioner);
§ 8211 {motions o dissolve tcmporary injunctions); § 5750 (appeals from
decisions of banking commiﬁsiancr), § 4596 (appeals as to hairdressing and
cosmetology hicenses); § 44,5 {appeals as to pharmacy ticenses); § 4277 (ap-
peals as w liguor licenses); § 3161 {appeals as 1o milk dealer Licenses, and
a5 to orders and regulations of milk commissioner); § 2071 (appeals of deci-
sions by state Lreasurer as 1o veterans” bonuses); § 2040 {appeals as to board-
ing home licznses); § 2548 {appeals from revoking ﬁl!ing station licenses)
{1949).

Drelaware: Dus. Rev. Cope § 4615 (tr::sl judges 10 have power to doter-
minc by rule the order and manner of trying causes) {1935).

Ditsivics of Columbia D.C. Cops § 11-756{b) {municipal courts o have
power to prescribe practice and procedure by rules; should conform closely
10 Federal Rules of Civi! Procedure) (1951). Fen. R, Civ. T, 40 {courts to
provide by rule for placing actions wpon wial calendar); 57 (declaratory
judgment actions); 78 {irial judge may advance at any time).

Florida: Mo statutory provisions were found.

Georgiz: Ga. Cope Axy. § 24-3324 (trial in order that cases stand on
docket unless trial court exercises discretion to change order to give “hucility
and expedition 1o its proceedings, or for furthering the ends of justice™);
§ Br-1005 (actions where the state is a party); $93-416 (suits 1o recover
penalties against public service compunies) {1933).

Hawaii: Hawau Rev, Laws § 1oreg (rases 1o be wied in normal ordes

# uniess advanced for reasens the court deems sufficient) {1945).

Idaho: No statutory provisions were found.

Hinois: T, Aww. Srer. o 110, § 239,23 {cauvses to be set and appor-
tioned as shall be fixed Ly local rules of court) {1948

Indigea; Inp. Stat. Aww, § 2-1902 (trial in order that cases stand on
docker, unless the court for good cause shown shall diert otherwise) {1946);
§ 54-434 (actions to vacaie or enjoin an order of the Public Service Commis-
sion} {19517,

Towa: Jowa Conz nude 181 {conrts to make own rules for preparing trial
calendar, giving preference to actions entitled thereto); §624.7 {actions
challenging validiy of a pmpoacd constitutional amendment}; §§ 8z, 38
Bz.42 {appeals from mines ways' inspector’s Dl’ds.!s;, § 86.28 (appeals in
workmen's compensation cuses); §9( 6 {(appeais in unemployment com-
pensation casesy; § 147 63 {appeals from revoratien of profrssxona licenses);
8 oyBA .22 (appeals from Cnunty Zoning Commission); § 414.19 (appeals
from Municipal Zoning Bnard), § 474.25 (suits challenging orders of state
Commerce Commissien); § 474.43 (act;ons by state Commcrcc Commis-
sion); §484.13 {(appeals by iaterarban railroad companics or their oppo-
nents}; § 502.24 {appeals as o Securitics Act) {1950).

Kansas: Kax, Gen. StaT. Aww, § 6o-2g31 (trial in order thot cases placed
on docket) {1049},

Kentucky: Ky, Rev. Srat. § 451,020 (trial courts to have discretion in
assigning cascs for trial and in prescribing and changing rules of cour)

(1953).
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Lopisigna: La. Rev. Stav. tit. 13, § 1303 (trial judge to prescribe rules
for order of preference); tie. 13, § 4085 {actions for preliminary injunctions);
ut. 13, §5 4152, 4154 {trials of suits involving minerai lands); tit. 13, § 4157
(suits for damages srising ex delicio); tr r3, § 4358 (tuerdiction sujts);
tt. 13, § 4724 {injunction actions to abate gambling Louses a5 nuisances);
tt. 13, § 5021 {actions by or en behalf of state to collect taxes, excises, license
and attorneys’ fees, penalties, and interest); v, 13, § so61 (where state sued
in posscssory or petitocy actien in cases aflecting property also claimed by
the state); o 18, § 1250 {clection contests); tit, 18, § 1490 (where corpora-
tions sucd by state for failing to file polivical contribuzions” report); tit. 19,
§66 (highway expropriation pioteedings); uk 48, § 313 (highway expro-
priaticn pmchcumgs], tit. 52, § 134 {munnpolv proceedings); tie. 51, § 758
{actions of suspension of licenses tor viclation of petroleuns products law)
{1g50).

Maine: Me. Rav. Sm‘r. <. 94, §§ 6, 16 (superior courts to make all neces-
sary rules) {1gaq).

Maryland: Mo, Ann. Cove Gen. Laws art. 26, § 1 {judges may make
rules for governing their respective courts) {1931).

Massachusetts: Mass. Avn. Laws ¢ 231, § 56C (medical malpractice
cases); c. 231, § 50D (election contests) (Supp. 1952); ¢ 231, § 50A (ad-
vance “for good cause shown™); c. 231, §§ 54, 508 (contract actions); ¢ 35,
§ 5 {(appeals from rulings ol Public Urilities Commisston); . 40, § 30 {ap-
peals from zoning procecdings}; <. 41, § 39B (cases involviag suspension and
removal of tax collectors); ¢ 130, § 7 {actions to abate places of prostitution as
common nuisances); ¢. 151A, § 15 {uctions mvelving employment security
payments}): c. 1518, § 6 (appeals from orders of Fair Employment Practices
Commission); ¢. 152, § 11 (appcals Erorn workenen's compensation deci-
sions) (1933).

Mickigan: Micn. Cortr, Laws § 618.1 (causes 1o be placed vpon calen-
dar in order in which issue was joined or appeal filed) (1948).

Minncsora: Maxn, Star. § 556,05 (wial court to determine order in
which cases to be heard by order or rule) {1940)

Misstssippiz Miss, Cove Anx. § 1011418 (cases to be tried, normally, in
order that placed an docket); § 8:0066 (cases for permanent njunctions
against nuisances to have precedence over all cases excepr clection contests
and temporary and ether injunctions); § toi1342 {suits to enjoin or delay
collection of taxes) (1g42).

Missours: Mo, Rev. STar. AnN_ § g10.070 {cases to be tried according to
tules and practice of trial court) (1g4g).

Montana: Mowr, Rev. Copes Aun. & 92u4~908 (clerk to cater causes upon
calendar according 1o date of issue} (1947

MNebraska: Wer, Rev, Srar, § 25-1140 (cascs tried in order docketed un-
less court otherwise directs); §24-326 {actions by or against the state};
8 32-1805 (suits involving secrctary of stare placing inttative and teferen-
dum measures on the ballot); § 59821 (unlawful restraine of trade proceed-
ings where attoraey general says case is of general public importance) (1943 ).

Neveda: Nev. Come. Laws Axne § 8756 (cases tried according to date
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of tssue unless otherwise provided by rule of courtd; Dist. Cr. rale (3], p.
2475 {1929).

New Hamprhize: NH. Rev, Laws ¢, 370, § 8 (court to establish rales
of practice]; ¢, 284, § 43 (proceedings involving Public Sesvice Commission
orders to railrond companics and public wiiliny corepanies to be preferred over
all cases except clection contests) {1942).

New Jersey: No starutery provisions were found.

New Mexico: NM. Star, Awx. § 1g-101{40) {courts to provide by rule
for placing actiops upon trisl calendar); § 19-101{57} (declaratory judg-
ment actions) { rgg1). .

New York: NY. Civ. Prac. Act § 139 (actions brought by the state,
municipal cotporation, beard, officer, or subdivision, where 3 governmental
interest inveolved); § v40 (justices to make rules of cournt to govern prefer-
ences in order of trial); NY. Rures Crv. Prac. rule 151 {cases tried in order
in which fssue filed except where appellate division provides rules; preference
to actions involving the state, ete, cases provided for by statutes or rules, to
cases where “Interests of justice will be served by 2n sarly trial”).

North Carolinz: N.C. Gen. Stav. § 720 {supreme court to establish
tules of practice for trial covris) {1953).

North Dakota: N.I), Rev. Copk § 28-1208 (cases to be set upon calendar
accarding te date of issue) {1943).

* Okia: Omo Rev. Cove § 2311.07 (c.xscs to be tried, normally, in regular
arder; cases may be especially assigned for trial “for good cuse shown™;
actions for wages first in order of trial}; § 4121.39 (actons where state or
Industrial Commission is a pacty to be preferred over all causes except election
contests and actions imciving Public Udlity Cemmission); § 315.06 (actions
to remove county engineers from office) (1953).

Ckhiakoma: Okia. STaT. tit. 12, § 66_, {cases 1o be tried normally in order
that placed on docket}; tit. 11, § 305 {petivions for reinstatemsnt as fireman
following military service); tit. 11, § 408 (cases involving zoning regula-
tiens); tit. 19, § 88 {clecnon contests}; ¢it. 51, § o5 {cases to oust officers from
office) (1951},

Oregon: Ore. Comp. Laws Axx. §§ 13-601, 13-312 (every court to have
power to establish rules of court to conduet proceediags) (1940).

Pennsylvania: Pa.Srat. Axw.tit. 12, rule 214 {cases where the common.
wealth is the real party in interest; suits against defauling officers of com-
monwealth, or of political subdivisicn, or against their suretics; actions of
quo warranto or mandamus involving public officers; cases in which a new
trial has been granted or 2 nonsuit removed; suits to recover wages due for
manaa! Tabor; cases to determine competency of a person allegedly weak-
minded, insane, or habitually drunk; other cases as the court upon cause
shown may designate) {1g51).

Rhode Island: RI. Gen. Laws ¢, 122, § 31 (actions as to public utility
rates and regulations}; ¢. 281, § 9 {actions brought under Unemployment
Compensation Act); ¢. 28g, § 15 (actions brought under Minimum Wage
Law) (1938).
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Souzk Cavoling; 8.0, Copx Awx, § 15-231 (each judge to establish rules
for orderly conduct of businessy {rog2). . -

South Dakors: S.D. Cosip. Laws § 2494 (cascs to be set upon calendar

-aceording to dawe of issue} (1929).

Tennessee: TENN. Cobt Ann. § 8766 {cases to be tried in order docketed
undess spraial preference piven by statwte, parties consent otherwise, or rules
of practice provide otherwise); §§ 8767, 8798 {wial judge to set appropriate
virae for trial when state 1s a party in interest); § Brog {questions concerning
public revenues, junisdictional boundaries, and public officers) {Williams
1934). - '

Fexes: Tex. Star., Rev. Crv. art, 3153 (cases contesting party nomina-
tions); Tex. Rutes Crv. Proc. rule 245 {coutts to provide by rule for placing
actions upon trial calendar) {194%).

© Tigh: Urant Conk Any. tule 46 {courts to provide by rule for placing
actions upon trial calendar); rube 57 (declaratory judgment actions} {1953).

Fermont: V1. Srar, § 1256 {each coust to establish generat rules of prac-
tice) {1947).

Virginia: Va. Conr Awx. § 8162 (preferences first 1o actions in which
commonwealth s tnterested, and second to actions of forcible or unlawful
entry and detainer) {1950},

Washingron: Wasu. Rev. Copz § 4,44 020 (cases to be set upon calendar
according to date of issue} {153 ).

West Virgrnie: W. Va. Cove Anw. § 5635 (cases involving the state;
ctherwise in neder fled, crcept court may mke cases out of turn for geod
cause shown); § 5636 {cases in chancery to be tried scparately) {1949).

Wisconsin: W, Svar. § 270,12 (cascs to be tried according to date of
issue; if large calendar, then according to dare of filing complaint if court

_ approves); § 276,14 {motions and demurrers, when trial jodge thinks ap-
peopriaie) (1951).

Wyoming: Wyo. Comr. STat. Anx. § 3-2108 (cases to be tried in order
in which they stand on the trial dotket unless court otherwise directs or
partics conseni) {1945)-




