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Memorandum 69-101
Subject: Study 52.40 - Sovereign Immunity (Collateral Source Rule)
The attached legal newspaper report of the Court of Appeal opinicn

in Helfend v. Southern Californis Rapid Transit District indicates the

difficulties that exist in the existing law relating to the collateral
source rule as applied to actions against public entities and public
employees. If you have had any concern that a study of this area of

the law was unneaded, the attached report should cenvinee you that this
study is essential and should be given priority, Our research consulient
is at work on preparing the background research study.

Respectfully submitted,

John H. DeMeoully
Executive Becretary



Hemorandum 69-101

EXHIBIT I

" 'When Coﬁémem! S@wce
Rule Can’t Be Invoked

"—-Agamsﬁ‘ Public Entity

The collateral source rule may hot be invoked against a public entity if the result
- would be punitive damages against the entity,
To do so0 would impose an unjust burden upon the innooent taxpayer mthout
_ directly penalizing the wrongdoer.
Those principles were emphasized by Division Four, Second Court of Appeal, Fri-
day in HELFEND vs. SOUTHERN CALIFORNIA RAPID TRANSIT DISTRICT, -
"~ It was not contended that the evidence <does not support the verdict and judgment,
either as to Hability or as to amount of damages, against the district, where a man
~sued for injfuries allegedly caused by a distriet bus.
Since the district was entitled to — and denied — the right to mitigate the award

against it by showling how much of the medical expense had been paid by the plain-
tiff’s insurers, the justices reversed the judgment.
" But the court’s ruling does not inure io the henefit of the bus d:iver No public
- poliey . nor statutory provision denies recovery oi punitive damages agoinst o
public employe, said the justices.
Subject to the trial judge's discretion, under the Garfield rule, a defendant may
_ show existence of two or more policies of medical insurance as bearingon a plam-
tiff's credibility. suid the court. . _
At a new trial, if ths trial court permits, both defendants may offer evidence of ‘
multiple insurance as bearmg on credibility. But only the district may offer evi-
dence of insurance in mitigation of damages. :
The justices discussed a soluticn to a possible procedural problem that could stem

from that holding upon a retrial.
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Plaintiff was injured by be.}
ing struck by defendant Transit
District's bus. He sued and, after

a trial by jury, recovered a judg. |

ment in the amount of $i8,400.
Defendants have appesaled.

It is not here contended that}
the evidence dobs not support the
verdict and judgment, either as
to Hability or as to the amount

of damages. Nor, excedpt as in. |

dicated below, is it claimed that|
the tria} court committed error.
The appeal s pressed sole]y on
two points: .

{1} That defendants were en-
titled to show, In mitigation of
damages, that plaintiff had been

. reimbursed for at least part of
“his

medical expenses by his

medical insurance carriers; and

{2} That defendants were en-
tiiled to show, as bearing both
on plalntiff's credibility in gen.

ieral and on the necessity for

« I’
Nalghmls

part of the medical treatment,
.that he carried two or more poli-
‘cles of insurance, under which
he mipht have made a profit by
extending his treatment beyond
| actual need. :

The trial eourt rejected de-
fendants” attempt to Interrogate
‘plaintiff as to the nature and
extent of his mediecal insurance;
that ruling is, as we have said,
the orly error assigned herel

1

The long settled and general
rule in tort cases is ﬁ’sat a de

t'endant cannot secure a reﬂuc
tion of the judgment amainst
him by reasen of the receipt by
‘plaintiff of compensation roe-

gouree, such as Insurance. This

lateral Source Fule,” Is not ques.
tioned hered However, defend-
:ant distrlet contends that that
-rule is not applicable where the

.reived from an independent

rule, commonty called the “Col. .

-



‘defendant s a governmental
Cagency? It bases that contention
‘on the holding of the Supreme
Lourt in Lity of Salinas v. Spuza
& McCue Construciion Co,, Inc,
({1987 66 Cal 2d 217. We con-
;¢lude that the point is validly
itaken by the defendant district
‘but that it is not valid as against
ithe individual employee defend-
:ant,

In Souza a contractor sued a
‘city for damages, allegediy
-caused by the city's fraudulent
cconceaiment of sub.soil condi-
tions. The city contended that
the contractor had been reim-
‘bursed, in part, for that damage
‘hy a settlement with one of its
suppliers, The trial court refused
to allow any showing on that
‘issue. The Supreme Court re.
;viersed, '

It was argued at longth to
the tria} court, and it is argued
“here, that Souza case stands
only for the nonapplicability of,
:the collateral source rule to acs,
‘tions for breach of contract. A

:reading of the opinion does not_
.sustaln that_contention. After '

making a general discussion of
‘the collateral source rule, the
court said (at pp. 227-228); :
“In the instant case the gist
of the city’s conduct sounds in
-decelt, resulting in a fraudulent
breach, and might, for some pur-
-poses, have been treated as an
action for relief grounded on
Araud, [Citation.]) It is not nec-
‘essary, however, that we reach
the igsue of whether the fraudu.
lent breach of a contract in some
;settings would fustify the appli-
‘cation of the collateral source
rule [citationl, as we are com-.
‘pelled to conclude that the rule
-i3 not applicable against a pub.
‘le entity for the reasons which
‘mext follow. ... _
© It i& manifest that a public
‘entity normally does not act or
.make its' functional decisions
ithrnugh the whele bpdy of those
‘who may be deemed to compose
it. Rather it necessarily acts in
‘the performance of its varlous
:functions through public offj-
clals amd representatives who
‘have no greater proprietary in-
terest in the entity than does
‘any eitizen or texpayer. Should
the conduct of such official or
‘representative eause damapoe to
-those with whom they are deal-
Ing the general rule has been
.that the public entity would jn-
.cur no liability, under the doc-
‘trine of governmental immunity.
Although many statutory and.
.other inroads on this docirine

 ysarily follows that we are fore.

have heen made (sec Muslopf v,
Corning MHespital Dist. {19881 35
‘Cal. 2d 211, 216-218 [11 Cal. Rptr.
89, 339 P 2d 4371, the levying
0f punitive damages against a
public entity has not becn au-
thorized. To do s0 would im.
pose an unjust burden upon the
innocent taxpayer without di-
rectly penalizing the wrongdoer.
The punitive purpese would thus
be frustrated, We have seen that
the cellateral source rule is puni.
tive in npature {United Protective
“Workers v. Ford Mator Co. supra,
223 F. 24 49, 54; 2 Harper & .
‘James, Law of Torts, ¥ 2522 p.
1345; Fleming, The Collateral
Source Rulo oud Lose Allecation
in Tert Law, 54 Cal. L. Rev. 1478,
1482-1484), and the theory of its
application In the instant case
would be that because the city's
* actions were willfully fraudu.. .
Jlent, a desirable punitive and
‘ preventative effect may be ob-
; tdined by making the wrongdoer |
. pay damages for an injury which'
* may have been alrcady compen-'
* gated in whole or part. As we:
cannat impose on the city ‘any-
* measure of direct damages which
‘are punitive in nature, it neces-:

{elosed from doing it by an in.’
Jdirect and collateral route”

In the Iace of that language,
we have no cholee but to agree
with the district and hold thar
it was entitled to mitigate the
faward agalnst it by showing
-how much of the medical ex-
pense had heen paild by the
cplaintiff’s Insurers,

But the holding, and the rea.
soning, of Souza do not inure to
1the benefit of the individual
{driver-employee. Tlere I8 no
public policy, nor statutory pro-
visiond denying recovery of pu.
nitive damages against a public:
employee. In fact, the statute ex-
pressly racognizes that there may
be such & case. In the section
tGov. Code, § 835) that covers
the right of an employec to be
held harmless by his employer
for Judgments recovered against
him while acting in the course
tand scope of his public employ-
ment, the Legislature has pro-
vided: . .

“Nothing in this section au.
ithorizes & public entity to pay
such part of 3 claim or judg-
ment as Is Tor punitive or exem.
piary damapges.”

Binee the district aveids the
1collateral source rule only be-
| cause the Supreme Court regards
|that rule as being in the nature

that rationale cannot apply to an

‘individual, it follows that the de-

fendant driver was not entitled
to sny reduction of the verdict
against ‘him. |

1) _
In Garfisld v. Russell, supro,
{1967) 251 Cal. App. 2d 275, 278-

{279, Division Five of this district

ruled that z defcndant- might
show the existence of two or
more policies of medical insur-
ance as. bearing on a plaintifi's
credibility.s The ruling was
based on the court's bolief that
such evidence was “relevant”
and, therefore admissible under

! spetion 351 of the Evidener Code,

but subject to the discretionary
power of the trial court, under
section 352 of the Evidence Code,
to exclude it if that court con-

jetudes that its probative value

is outweighed by “substantial
danger of undue prejudice, of
confusing the issuwes, or of mis-
leading the jury.” . :
Blaintitf argues that the theory
of Garfield was not presented
to the trial court by an adeguate,
offer of proot and, thus, is not
available here, It is true that
the bulk of-the 14 -pages of the'
Bepdrter's tTfai:scxipt in which
the admissibility of the evidende
was discussed was devoted td 4
consideration ‘of _ the .collateral
source rule dnd:the meaning of
Souza, However,, Garfield . was
cited te the court -and the wuse
of the evidence. ad.bearing.on.
motive wags referred to, angd courn.:
sel for gefendanis ‘stated, with.
out--contradiction; -that plaintiff

| had ‘at least two policied of medi-
leal insurance. We think the
1 point was sufficiently raised be-

low to allow defengant§ to urge
it hers, cie :
. TR | | S .

As we have pointed out, whilé
| both defendants mia¥, on & new:
trial, if the trial court permits;
offer evidence of multiple insur.
ance as bearing on eredibility;
the district (but only the dis-
trict) may offer evidence of in-

| surance in mitigation of dam.
Jages. ‘This could ~well pose a
iprocedural problem.  In Sonred,
ithe trial was to the court sit-
ting without a Jjury, so that
| probiems of confusion or preju-
1dice presumably would not arise.
But, as Garfield points out, those
problems are inherent in a jucy
trial, If defendants can show in-!
surance of such a nature as to|
eatitle them to invoke the Gor-
tieid ‘rule, and if the trial court
doés not exclude that evidence
under sectfon 332 of the Evidence

of “punitive damages,” and since
-



Code, both cffects may properly
go 1o the jury. lowever, if de-
fendants cannnt bring them-
selves within Garfield, or i the
trial eourt decides to invoke soc-
tion 352, then we think that evi-
denee of insurance {which, under
those circumstances would oper. !
ate wmerely to reduce ihe jud%ﬂ’

{ment against the district) shoy

be received outside the presence
the jury, whnse: verdict could.
then b redueed by the: conit In
eotering judgment in the -same
manner. ds i used Ik denling-

carrier.
Tlm- judgmc-nt is m\rermd -

KINGSLEY, 1.

We concur! )
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