#65.20 7/22/69
Memorandum 69-93

Subject: Study 65.20 - Inverse Condemmnation (Right to Enter, Survey,
and Examine Property)

You will recall that--at the June 26-28, 1969, meeting--the
Commission considered the tentative recommendation relating to -the

right to enter and survey property, the comments received pertaining

. to that recommendatiom, and the views of a number of the observers

present at that meeting. That tentative recommendstion reccmmends

revision or addition ¢f three sections.. A copy of the tentative recommten-
dation  (with minor technical changes) is attached. Section 1242
would authorize entry and any studies, tests, or similar sctivities
reasonably related to the exercise of the power of eminent domain. -
Section 1242.5 would provide a notice and deposit procedure applicable
to a1l condemmors to secure an entry corder where substential demage |
is anticipsted. Section 815.€ would be added to ensure that an
entity 1s liable for all substantisl damage caused by the entry and
related activities.

After some discussion and criticism thet Section 1242.5 would be
both combersome and unnecessary, the Commission decided to delete
that section. The staff suggests that the fommiskion reconsider.this
declsion. Our reguest is based essentially on a reexamination
of the Jacobsen case, a copy of which is attached (Exhibit I--pink
sheets). You mey also recall that , at the June meeting, the staff
expressed concern that deletion of Section 1242.5 would cause possible

serious constitutional problems or slternatively could produce an




unduly restrictive interpretation and application of Section 12k2.
The argument advanced was that the Caelifornis Constitution provides
that property must not be taken or damaged without compensation first
being made. In the absence of a prior payment or deposit provision,
it could be asserted that the statutory scheme provided is unconsti-
tutional or alternatively that Section 1242 must be construed as
seuthorizing only ectivities that will not result in substantial
damage. The argument or analysis suggested then 1s precisely that
adopted by the California Supreme Court in the Jaccbeen case, where
the Court held:

[I]t is clear that whatever entry upon or examination of

private lands is permitted by the terms of this section

Lo & 1ehe) canmet amount to other then such inmocucus

entry and superficial examination as would suffice for

the making of surveys or maps and as would not in the na-

ture of things gericusly impinge upon or impair the rights

of the owner to the use and enjoyment of his property. Any

other interpretation would. . . render the section vold as

viclative . . . of both the state and the federal consti-~
tution.

The court further added that preliminsry possession or activities
involving substantial damage "cannot be authorized until the damsges
resulting therefrom . . . [have] been judicilally determined and the
dmount has been pald or tendered to the owner."

In short, in view of the Jacobsen decision, it seems clear that,
without a procedure substantially similar to that provided by Section
12h2.5, entries and activities causing substantial damage are not
authorized by Section 1242 and will not, or at least should not, be
permitted. We are told that condemnors have been able to live withe
out such authority (except apparently in reservoir cases). One

suspects that this is due largely to the relatively small number of

occasions when it ls necessary to damsge property in advance of
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acquisition and the stilll smaller number of occasions when the
volutary cooperation of the owner cannot be obtained, and is perhapse

sometimes due %o the coercive effect of an existing court order

- obtained ex parte, coupled with the landowners' attitude of "you

can't fight city hall.” In addition, where the right to immed-

iste possession exists, the condemnor can condemn s temporary easement
or cther interest and obtain sn order for lmmediate possession.

{(With respect to the validity of an ex parte order, Jacobsen makes
clear that such an order cannot sanction a "taking or damaging." A
similar position was reeently taken by the U.S. Supreme Court in

Snisdach v. Family Finence Corp. (Exhibit II-~yellow pages)},

involving the more emotional ares of garnishments. A revival of
Judicial interest in the due process deficilencies of an =x parte
order mey further diminish the enthusiasm for this procedure.)
Curicusly, Section 1242.5 was intended as much, if not more, for the
benefit of condemnors -88.. for condemnees. If they are truly aware
of the limitations of Section 1242 without Section 12h2.5, and still
resist ineclusion of the lstter, perhaps it would be best simply to
await the expression of a need for the additional procedure, but the
staff believes that the Commission should be fully aware of the
implications of the step being taken and the difficulties in framing
a persuasive recommendation that adopts such a position. We suggest
you read the attached tentstive recommendation prior to the meeting

for additional background information.
Respectfully submitted,

Jack I. Horton
Associate Counsel
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Memorandum 69-33 EXHIBIT I
Oct. 1923.} Jaconsrx v. Svrkrior Couge. 319
BRIFF MISSING

{8. ¥, No. 10771, In Baok——October 30, 1993}

ALBERT II. JAD'OBSEX et al, Petitioners, v. SUPERIOR

(1]

i3)

(21

[4}

COURT 01* TTIE COUNTY OF SONOMA et al, Re
spondents, '

CoxariTurioNat Law—Exty axp Occuration or Privare Laxos
BY Warin Dismiicr—ABRENCE OF CONDEMNATION PrOCEEMNS,—
The gets of a wunicipal water Qistrick i entering gpen private
lands, In sidvanee or abscuec of any condemuation proeceding,
with & forte of emplayess and with “mechanical stiruetures and
applisnces for the purpose of making 2+ number of test dorings
and cxeavations upon said lands te asertnin the roek und soil
formalions, in orcupying 80 wminch of said lamds ns ebo!l be needed
for ingresy nnd egress, in traompling down and destroyiug the
groning grain of the duk! owners, and is building feners aronnd
such text holes and eseavatiora for tha better proicetion thereof
pending the operations, constitvle an onluwfe) iovasion of the
property Fights of such lind ownera under both section I3 of
article I of the eonstitution, which declares that “no person shall
bo deprived of life, Jiberty or property withoul due proress ef
Iow,” and scvlion 14 of artiele T of the eonstitutiun, which pro-
bibits the taking or damaging of private properly for public nse
withont jrst eompensziion having first bern made to ile owner
Io—8pcmiex 1242, Cope or Cwi. Prockourin.—~The eatry anid
oeeupatineg 6F private Jands hy p wommicipal water district, in ad-
veneo oy alsence of any eouldomnalion pracesding, for the pur.
pose of making test boreingz and exenvnticns thercon, am nol
permitted under pection 1242 of the Code of Civil Procolvre,
whichk provides that in all enses where Jand is required for publie
use, the staie or ils agents may suryey and locate the samie, and
may enler wpon tho Jand and make examications, surveys, and
mage dheroof,

CoxpussaTioN OF Ta¥n-Cratacren oF Exmy ok EXAMINATION
Prustrtrsn By SeeTiox 1243, Conk or Cwvis. PuocspUrE.—Whalever
eutry npon or examination of private lands is permitied by the
torma of scetion 3242 of the Cade of Civil Procedure cannal aniount
to siker thap sneh ionocuous entry and soperficiul examinntion As
would suflice for the making of surveys or miaps and as wouk!
not in the natere of things seriously Impinge wpon or impajr the
righty of tho owner to the usc and enjoyment of his property.
Profinmos — Exty axp Ocouratiox oF DPivass Laxvs sy
Moexicnrar, Watkk THsTRICE — IXSUNCTIGN—ArPEAL~-Whether or
not the operulion And effeet of & tcinporaty Injunction restraining
lund owners from provesting o musicipal wator distriet from ca-
tering mnd oceupying their lards for the purpose of muking
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test borings and exvavulions thercon would be staged upon appeal
from the order granting ibe injunetion or woubl reguire the
Isseunde of o srpersedias in onler to have that ofivet ja bnmaterial
fu comddoring wlether prolibidion to restzuin e Tower eourl from
procceding with the action and from enforging the temporary io.
Jjunetion is & proper remely, where such appeal wuull not be as
to such Iand ewners o plain, speedy, or advquate remedy, beenuse
the offrel of said order by virlue of its wvory exidtense ponding
any appeal which the Iaad owsers might tnke therefrom iz to
eoat a shadow over their right to the full and exclusive use,
etjeyment, snd divporidion of their linds which no mere stay in
the gperation and enforeoment of the otder could remeve.

(8] Coxprvxamion op Taxy ~ProcEpuep-—CoXsTITUmoNaL LAw,—The

oy lexal pricedure previded by the constituiion and statubtes of
this stale for the takieg of privale properiy for a public use is
that of & condemnation sqit which the eonstitution expressly pro-
Yides wwst fiest be brought Lefure privaie property ean be iaken
or dumged Tor o publie ose,

f€] To-—Takixn o Dastacivo or Poivare PuorrrTy rFor Iusnie Use—

[7

Onint ix Scee Ovirki TN CuiniraNarion PRocEEbldy AUTHORIE
I5G--An attempt by a superior eourk jn & procesling other than
a comlemaation suil to orler the taking or damnging of privale
property for a pablie wse mounls to more than niere orror.
PLOUIRAERN — QOXNSTITLTION AL LAW-=ArERA~—~LEMr0iEs~—Whera
the entry and secopation of private lands by a munivipe! water
distriet wnder ap injuuction order permitting such eutry and oceu
pirtivn given in an actien pther than a condeination proeceding
smount to a tuking aml Jdomagisg of sueh lawls within the
wwaning of seeiioa 14 of artivle 1 of the consitution, and the
Yand oviwers have me plain, spomdy, or adequate remedy in the
ordinpury ecuree of luw, probibilion te provent further proccedings
n such action amd the enforcement of such erder Is a proper and
eppaoprinte romedy,

L

PROCEEDING in Prohibition to prevent the Superior

Court of Sonoma County from procesding with the trial of

&

cerdain gelion, B, L. Thompsen, Judge. Writ zranted,
'fhe facts are stated in the opinion of the court,

J. R. Leppo for Pctitioners.

Frauk J, Burke and Robort ML Scarls for Respondents.

RICIIARDS, J., pro toin—The petitioners herein apply

for a writ of prohibition directed to the Superior Court of
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the County of Sonoma and t6 llomorable R, L. Thompson,
one of the judges thereof, probibiting the said ecourt and
the judge thereof from proeceding to try a certain action
pending in said court and from rendering any fnal jude-
ment thercin and from enforeing a temporary injunetion
heretofore issued thercin and from moking and entering
any further order or issuing any further writ or other pro-
ecss having the effeel of restraining these petitioners from
preventing the pluintif in said action from entering upon
the pefitioners’ said lands or from doing the things pro-
posed by said plaintift 1o be done upon their said lands and
premises without their consent.  The respondents herein rost
their objection 10 the issuance of said writ upon their de-
murrer fo the petition upon the ground that il does not
state faets sufliciont fo eonstitunte srounds Tor the izsnance
of ihe writ. The faets which arc set forth in the petition
as forming the basis for the petitioners’ prayer that the
writ should isstre and which are thus adwmitied 1o be true
may he briefly sumnarized as follows:

The Petalumwa Municipal Waier District is a puhlic cor-
poration organized in the year 1922 wnder tha provisions of
the act of 1811 (Stats. 1011, p, 1290}, entitled ““An Act
to Provide for the Tucorporation and Oveanizalion and Man.
agement of Munteipnl Water Districts,”” with s laler
amendments, which public eorpovalion eamprises terrilovi-
ally the eity of Petaluma and has for its purpose the sup-
plyving with water the inhabitanls thereof. The petitioners
herein are the owners in severalty of two considerable tracls
of land edjacent to euach other Iying sbout six and onec-half
miles from the said city of Petaluma wpon whieh they re
Bpeetively reside with their families and whieh they devote
to the enltivatian of hay, grain, and other erops, each makn-
taining a dairy upon his own tract of land. Shortly alter
its erganization in 1922 the said munieipal water distriet
began exploring the region avound the said city of Peta-
luma for the purpose of locating sources of water supply
for the uses of said ecily and its inlabitants, in the cowrse
of whieh the officials of said water disiriet applied to the .
petitioners herein for permission to make cerinin surface
surveys ond cxaminations of the pefitioners® lands for the
putpose of determining their availability for rveservoir sites.
It wus granted sueh permission and going upon said lands
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made certain examinations, maps, survers, and so forth
within the terms of their said pormission so to do; and
when these were eompleted the ofticials of said water disirict
requested of said petitioners pernission to go upon their
said Junds with well-boring owtiits, tools, mavchinery, and
applianees for the purpose of boring holes and making ex-
eavativns for the avowed object of ascerfaining whether or
not there was underncath the surfaec of petitioners’ said
Iunds roek strata or othér formations suitable or necessary
for 1le emstruetion of Jouns and building of rveservoirg
for the impounding of water for the uses of said water dis.
tricd. The petitioners declined to grant such permission
upon the gronnd that the deing of the things which Lhe
waler distriel thus proposed to do would result in substan.
tial and irveparable injury to the petifioners’ lands and
erops and would be an invesion of their private property
rights in their yespective holdings,  Thercupon the muniei-
pal water distriet ecommenced an action in the superior court
of the county of Sonnmp agninst these petitionees for the'
purpose of eoblaining an injunction amtist them, and each
of them, enjoining them from preveuling the officers or
agents of said waler district from enbering upon er oceupy-
ing the petitioners' said lands for the purpese of making
the exeavations, borings, and sulsoll ecxmninations sot forth
in detail in its complaing and In the exhilbiy attached theveto,
which eonsisis of a blae-print plan of the petitioners’ lands
ghowing 1he localion of the test holes and test pity proposed
to be sunk or exeavated thereon. The complaint allezes that
the boring of the said test holes will luvolve the installation
of a boring rig at the indicated points upen the petitioners’
lands operated by gasoling or steam-enygine inotors, and that
the fest holes snnk by the use thercof will be from iliree
to eight inehies in diameter and of the depth of 150 {ect or
more; and that the test pits proposed to be exeavaled would
be of the dimensions of about four by six feet &nd of &
depth not to cxeced fifteen feet. The complaint further
glleges that in order to sceomplish said work it wenld be
neeessary to employ and use fonr moen upon said premises
for a period of aboul sixily days with oceasional visits from
the officials of pluintiff in the course of inspection of the
said work. Ft further alleges that at some of the places
which the plaintifl thus proposes to enter for the doing of
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said weork there are growing crops of hay and grain' wiich
will to some extent be trampled down and damaged or de-
stroyed during the course thereof. The ecomplaint further
procevds to allege that if a suitable foundation for a dam
and reservoir is found to exist throurh the aforesaid gpera-
tions upon {he petitioners’ said lunds the we of the same
for such dam und reservoir purposes wonld be a pnblie use,
&nd if said lands were Tound suitable for suell purpeses the
plaintilf would proeeed to aeymirve the same by, purehuse or
through the exercise of emtinent domain, but that as yet no
procecdings Tooking to the Zequisition of the said lands by
either moethad has been initiated or determined upon. The
complaint finally alleged that upon the eomapletion of the
examination of the premises by the means thus detailed, the
plaintill would restore the kunds of plaintiff to their grizinal
condition by filling in said test holes and excavalions and
by removing theie appliances from said lands. Upon the
fiting of the said eomplnint the plaintiff applied for a tem-
porary resteaitine order afier notice and an order to show
eause was issued theecon upon the retuwrn day of which the
defendants in 1hat action who are the petitioners herein were
present in eourt; and the maller being ealled {or hoaring
the delendauts by way of demurrer to the complaint ob-
jeeled 1o the jurisdiction of the eourt over the subject matter
of the aetion; and upon the overrnling of said demurrer
preseated their amswer, which while general in its teros was
by stipulition of the parties treaimd as a spevifie denial of
the averments of the complainl. The maiter beinz sub-
mitied, an order and temporary injunelion was ade by
the eourt wherein it was reeitod that the substantinl aver-
ments of the complaint were trne and whereir the eourt
pernmilted the plaintiff to eoter upon the lands of defendants
for the purpose of eonducting thereon theiv operalions sel
forth in its said eowplaint,  The court expressty found amd
reciled in the body of its said order that ne reselution, ordi-
aaiee, or ether order had cver been passed or adopled by
the plaintiff or by ifs beard of dircetors authorizing con-
demimation procecdings or ofher steps for the acynisition of
the Innds of the defendants or that the same were required
for public use; and {hat no proccedings for the condomna-
tion of the defendunts® said lmnds had been commeneed or
enthorized, and that the reason why no such condemnation
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proceedings had been guthorized or institnted was that the
plaintift was unable to institute sueh procoeding or lo sub.
mit to the voters in suid waler district the proposition to
authorize by bond isstue or tax levy the collcetion of the
necessary funds to purchase so mueh of sabl propeviy as
might be vequived for sueh publie wse until by the making
of such subsoil examination of the said premises it eould be
determined that the sume were snitable for sueh use. The
eourt in its order for the isstance of {he fomporary injane-
tion provided that the plaintit should deposit with the elerk
of the court the s of 51,060 in eash as scenrity for any
damages which might be eausdd 1o the property of the de-
fendants in the course of the exvention of the work provided
for in sabl omler. The eourt, while thus making Hs said
order for a temporary Injunction, suspended the opervation
thereof for 2 heiel period iu order to ehable the defendants
to make application for a writ ef prohibition to this conrt,
and within the perilod thus peemitled the present appliention
was fHed,  The feregoing constitutes the essential fuels pre
senled to this cowrd upen the hearing of this application.

It is eonceded by tie respondents in their briels presented
herein Gud 3 the cudey upon and examinalion of the Junds
of the petitioners hereln, as applied for and permitied in
the above-menlionyd astion, wodd amount s the {aking or
damaring of petitioners’ property within the meaning of
seetion 14 of article 1 of the stute constilulion, the said
order of the court would be vislative of that provision of
the eonstitntion. It is, however, insisted by the respondents
herein that the acis of enlry pnd exnminadion and exeava-
tion as proposed by the mmicipel water distriet and per-
mitted by the conrt in said action woul] noi amount (o such
p taking or damnging of petitioners’ safil propertics as to
eome within the inhibition of said clame of the eonstitntion,
but 1lat they were sieh acts as wore expressly permitted
by the provisions of section 1242 of the Code of Civil Pro-
cedure. We are unalle to give onr a<sen?t to either of these
propesitions,  The peiitioners hevein are the role owners of
cach of their respeelive properties and as sueh hold their
rights to be protected in the exclusive cujoyment of every
portion thervol nnder the express gunaranty of both the state
and federal eonsditutions, which declpre that ““ne person
shall be deprived of life, liberly or property without due
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proeess of law.'" {Const, see. I3, art. I; U. 8. Const,
art. V, Aniendinents)  These eonstitutional guuvantics ave
ainong the most saered Inherilanees of the Awmeriean people,
derived as they are from those carlier Boglish econstitutions
going back 1o Magna Carla avd being veaffiemed fu those
suceceding petitions, deelarations, and bills of ripht which
form the fundamenial backwronmd of the DBritish eonstitu-
tion. These righis which the petitioners herein thus bl
to the undisturbed possesston and use of their respeclive
holdings, they held, of course, sybjeet to the superior right
of eminent domain existing in the state ov its representatives
to take their properiy, or so maeh thereof as was neeessary
for publiec uses.  This publie right, however, has always and
everywhere heen limited and safemuarded by express pro-
vigions of the constitutions and statutes of the several sintes
and it has been uniformily beld that being in fovitem and
in derogation of the eonnnon right, its exercise is strieily
defined and tmited by the express torms of the consiitution
or statule erveating it. (10 L, C. 1. 396; 1G Cul, Jur,
P 290, and caxes cited; Py v, Sen Juequin County
Supervisers, 40 Cal, 151 183; Lindsey, clc., v, Mchricns, 97
Cal. 673 [32 PPae. 802].)  The first constituiion of the state
of California contained the prevision reading “uor shall
private property be taken for public use withond just com--
peasation’” This elause in the original eovstitation was
variously interpreted dueing the thirty years that it owe-
mained the oreauie low of 1he stale, bl was wenerally
cointrined a5 previding for a proceeding in court in the
nature of a eondunsation sait wherein the neecssity for the
taking of ilie propurty for the alleged public wse eonld
first be litigated and defermined and wherein also the dam-
ages resultant upon such taking could be aseerlained and
provided for. (Weber v. Connty of Sonle Clure, 3% Cal
266.) T the early ease of Moo v, Western Poe. B R, Co,
31 Cual. 528, this court In con~truing the Ruilroad Acl of
April 27, 1863 (Stats. 1563, p. 610}, permitting the trisl
conrt in a condomunation proeceding to make an order giving
railroad eorporations the vighi to epter upoen privote Junds
and to proceed with the survey and construetion of its road
thercon pending proccedivgs for the eondemnation of the
same, held this not to be violutive of the forewoing provision
of the cunstitntion. Dut the eourt receded from this posi-
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tiou in the later caxes of Davis v. San Lorcwze R. B, Co,
47 Cal, 517, Sau Matco Waler Works v, Sharpstcin, 50 Cal.
284, Sandborn v. Helden, 81 Cal. 266, and Vithae v. Stockion
o IR Co, 53 Cal. 208, in the frst of which cases lnst
above ciled the eourt held that the statute which permitied
the guast-publie corporation to deprive the owner of tha
use and enjoymnent of his lands for an indefinite peried
while condemnation provecdingss were pending amounted to
a taking of the landy of such privite person without cown-
pensation and was for that resson vielative of said eonsti
tutional provisien., “The eourt did not in that case delermine
whether a statutory provision for s bhoml 1o be given for
the payment of dimvages incident upon sueh taking wonld
suflive to satisfy the eonstitutional veguirerieni as to com-
pensulion; but the eourt, I the lader cwe of Swas Mulco
Waler Werks v, Sharpsteln, 50 Cal, 281, held that an order
of the trind court perasitiinge the plaindiT water eorporation,
m a condrmnnation procecdimeg, to take possession of and
use the lands of a privete owner doving the pendeney of
the procesdine upan exeenting & bond it a stated sum for
the pavment of the comprasation or damages thereafler fo
Be aseeviained was void as it execss of the jurisdietion of
the court mand as vioktive of the Toreroing provision of the
stale eonstitution, which required simnltancons compensa-
fion upon the taking of private properiy fur a public e,
In the centitnlion of 1379 the foreouing eonstitutional pro-
vision was foether amplitied and limited by the adoption
of the pruvision in seetion 14 of arvtiele Y thereol reading,
“Private property shall not be tuken or dumeged for publie
wse withoul essapensation havieg first been made to or paid
into eourt for the opwaer Hwrcof.” T the exse of Steinkart
v. Supcrior Courf, 137 Cal. 575 {72 Am. St Rep. 133, 89
L. ROA 401, 70 PPae. G29], the question arose as to the
power of the trial coturt in condemautinn proccedings to
nrake av order permitting the plaintill, a railrend corpora-
tion, in such suit 1o enter upon cerlain lands of a privale
owner, the defendant thevein, during the pendency of the
proceedings and hefore the value of the land to be taken
had been aseeriained. Sueh order was souzlt te be Jjusti-
fied under the provisiens of scetion 1254 of the Cude of Civil
Procedure as it then read, permitting such a procedure. In
holding ihut sucl order would be void as violulive of the
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- econstitutional provisien lust above guoted, the eonrt again
“rreviewed the carlicr eases above veferred to and in so doing
made use of the following strifican! lanroage:

“AL the time the present constitntion was adopted (in

T 1879), the haw as declared by the supreme cotrt was 28
followss The possexsion and use Interos anthorized hy the
statite, before eotupensation had beer made and while the
proceeding  was pending, is a, titking within the mweaniug
of the constitution, but the requirement of the former eon-
stitution, which only provided thai private property should
not be taken for publie nse withont just enmpensation, was
satisfied by a provision which msured the payment on rea-
ronnble teems as to delax and Jifffculty in the enforesment
of the rizht. Viewed in the light of these faets, the change
made in the inmiage by the new constitution hecomes sig-
nifieant.  The following italteinsd weords were added, and
1o other elimnge wis made in the general provision: “Private
mroperty shall not be taken or demnged for pablie ise with-
out just eompensation haring beew first made fo or paid
anfo court for the owure'

“The prurpose of the amendment is perfoetly obvios. I
the preliminary possession doring ihe pendeney of the pro-
eeeding is a takine within the mewnine of the coustilution,
it eannod Te antheriaad anddl he damaees resnliing thoere-
fram has been Judiebnliy detezmined and the amoint has
becnr paid or tendercd to the swner. | |, I

"To hold that possession of land may be aiven to a porson

- seeking {0 acquire a vight ol way by econdemnation, during
the pendeney of the proceeding and befors the ammint of
eompersation hos been determined and prid to the owner
or intn court for him, woidd be to hold that this so-ealled
tmaporary possessinn is nob a taking of private propeely for
2 public use. Bal hoth on nnthority and reason it is so.”’

In wview of the forewoine deelsions of this eonrt it mnst
be held that if the aets of the Petaluma Munieipal Water
Distriet proposed to be done upon and In relation fo the
lnds of these petitinners as detailed in ity eomplaint n
said action for an injunction and as recited by the trial
counrt and the judze thercof in the order for the issiance of
a temporvary Injunction made therein smuunt pro fonle tn a
taking of the lamls of these petitioners, or of so mueh thereof
as iz proposed to be gsecupied by the said water district in
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the doing of such aely, then such taking and the order of the
said court permitting the same must be held to be vielative
of both of the provisions of tle constitution above reforred
te and to amount to a deprivation of these petitioncrs of
their propevty without due proeess of law. [1]1 As to this
branch of tha case we enteriain no doubt that the proposed
acts of said public eorperalion songht to be dune and sane-
tioned under the ordvr-of the responddents herein amount
to an invasion of the petitivuers” properly rights under both
of said provisions of the comstitution. The said corporation
proposes fo cnter upon the petitioners” private lands, in ad-
vance or absenee ol auy condemmation precceding, with a
foree of emplovees and with mechanieal struciures operated
by stcam or gaschive eonginery and with other appliancey
and implencnts suited to the exeention of its intenided pur-
pose, whicl is that of making a number of test borings from
three 1o cight inehes in, diameter and of a depth of 150
fect or more at varivis points upon pelitioners’ said lands,
and alio of making at other phlices theroon exeavations of
an arvea of four by six feee and of 2 depth of filteen Tret, and
of geeupyinz so muwed of sabd lands as shall be neeled for
ingees and cgeess and for the avesmplishment of the fove-
gotny purpases, and of teampling down and destroyving the
growing orain of the pelitioniers over the avea to be ocen-
pled during such operstious, and of Luilding fenees aronund
suelt test holes anl exenvations for the better prolection
thereof priding such operations, Yt is idle to aticmpt to
arguc that such enlry, oeenpation, disturbanee, and destroe-
tion of the properties of these petitioners would not consti-
tute such an interference with their exelusive rights to the
possession, oecupation, wuse, and enjoyment of their re-
spective holdings as wenld amonnt to a 1aking and & damag-
ing thereof to the extent and during the peviad of such
entry upon said lands and of the operadions of the corpo-
ration thereon.

- {2} ke respondenis hercin attempt to justily their
claim of right to such entry and occapation and {o nphold
the court’s order permitting the same under the provisions
of scetion 1242 of the Code of Civil Proeedure, which reads
as follows: “‘In all cases where land is required for publie
use, the stafe, or s agents in charge of snch use, may sur-
vey and locate the same; hut it must be located in the man-
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ner which will be amost compatible with the geeatest publie
good and the least private injury, and subject o the provi-
stons of seetion twelve hundeed and forty-seven, The state,
or its agents in charge of such publie use, may enter npon
the laud and malke examinations, surveys, and maps theresf,
and such entry shall eonstitute ne canse of aetiom In favor
of the owneys of the Tand, execpt. for injuries resulting from
negiigence, wantonness, or malien.?” To give to the fure-
going secction of the code the interpretation which the
respordents woull have us place npon it would be to render
it elearly violilive of the constilulionnl provisions alove
referred to vnder the authorities above eiled construing the
sume, We are aot required eitlier by the terms of said
codo provision mor by the exizeneies of thix ease to go so
far. This seetion of the eode is to be found umler title 1
of part 1II thereof whieh treats of the sahjeet of “emineut
domain” and deals with proceadings for the eondemnation
of private property for pudlic use. The opening sendence
of the scciinn apparently eoutemplutes the existenes and
perdency of such preceedings as a hasis for whatever entry
upon or examimtion of the Jands of private owners affected
thereby s permitied by the ssevceding elanses of {he section,
[3] But however this may be, it i clear that whatever
entry upon or cxamination of pwivate lands is peraitivd
by the terms of this seetion eanuot amount to otlier thun
ach innocessus endry and superficial examinntion as wonld
suffice for the making of surveys or maps and as woulll net
in the nature of things scriousdy jmpinze upon or impair
the rights of the owner 1o the use and enjoyment of his
property.  Any othor inlerprelation would, as we have seen,
render the section veld as violative of the foregoing provi-
stons of beth the staie and the federal eomstitution,

The respondents finally contend that prohibition is not the
proper remedy, for the renson, first, that the trial couri ax a
court of eqnity had jurisdiction to make said orler, and, see.
ond, that its action in so doing was merely ervor against which
the pelitioners herein had a plain, speedy and adequaie rem-
edy by appeal. It will be eonceded that the statnte confers
the right of appeal from am order granting an injunciion.
{Code Civ, Proc,, see, 863.) I the order herein from which
such appenl might have been {aken is to be ficaled as a
merely probibitive order i1 has been decided in nunmcrous
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cases that the opcration of sueh order would net be stayed
by such appeal, - {(Mereed Co. v, Presiont, T Call 130; Swift
v. Shepard, 64 Cal, 423 {1 Voe, 401]; Dewey v, Superior
Court, 81 Cal. 61 {22 Pac. 333]; Stewart v. Superior Cour,
100 Cal. 513 {35 Pae. 156, 5631 ; Kogory v, Superivor Court,
126 Cal. 183 [0S Pae. 432]; Clule v, Sepertor Court, 155
Cal. 15 [132 Am. St. Rep., 51, 99 Pae. 362); Huwlbert v,
Californin elc. Co., 16 Cal. 280 [45 T T A, (N. 5) 436,
118 Pae 938} ; Unifed Kailrowds v, Supcrior Court, 172 Cal,
BO {133 Pae. 463].) In a number of the eases above eited
& distinetion is drawn between a prohibitive and 2 manda-
tory fnjunction, jn that regard il being held that in ecase of
the former, application must be made for a writ of super
sefeas to the appellnte tribunad, bat that in esse the injune-
tion s mandatory it will he staved as lo s operation by
the appeal, ((Hate v. Superior Conrt, supra) [4] DBut
whether or not the operation and effeet of the temporary
injunetion issued in the instant euse would be stayed upon
appeal or would reruire the beanee of a supersedeas in
order 1o have tlhat elect is to gir minds ianmferial, sineg
it oseems cdear to us that such appeal would not e ax to
these petitioners a platn, speedy, or adeqnate remedy for the
invasion of theiv property vights which s arcomplished by
the order assailed berein, Tl effeet of said under by virlue
of ity wery cxistence pending any appea? which the poti
tioners hervin miuwht take therelfrom is to ecust a shadow over
the petitioner®s vight to the {ull and exelusive use, enjoy-
ment, and dixposition of their said propesties which no nere
stay in the operaiion and enforeement of the order conld
remove. Thal their preperty is less valtoable, less wsable,
less Jeasable, less salale with the shadew of this impending
injunetiun and threetened taking or damage hanging over
it would seem to be beyvend dispute or gquestion, and to that
extept their censtitutional rights in and to thelr respective
properiies would have been invaded notwithslanding said
appeal. Their remedy by that wmethod is neither plain,
speedy, nor adequate, and to the extent that il is not this
"ease is to be remarded as though they hud mne sneh right
of appeal. This brings us to the first of the respondents’
above contentions, viz, thal (ke trial conrt, a court of
equity, having had jurisdiction to make sald order, it had
jurisdiction fo err in making it and henee thal prohibition
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will not e, The Petabnma Munieipal Water Distriet is a
public corporation organized solely to serve a public use
The only purpose for which it ean aequive, hold, and use
property is for sueh publie use. The only means by whieh
it ean aequire sach property withontl the owner’s consent is
throngh the excreise of the wicht of emincat domain.
(8] The enly Jegal procedure provided by the eonstitution
and statutes of thiy stale fur the takingof private property
for a public use is that of a condemnation suit whieh the
constitution expressly provides must firs? be brouzhi before
private property can be taken or damaged for a publie use,
(Const,, art. I, see. LB} Said section of the constifution
as amended in 1918 does provide that the state or eertain
speeifiecd politiea] subdivisions thercof may tale mmediate
possession al wse of rights of way when regquired for a
publie wse “*upan first emaweneiny cwinent domain procced.
ings according to luw in a eonrt of compeient jurisdiction
and thercupon giving suel seenrity in the way of money
deposits as the conrt 1y whivh sueh praceedings are pending
may direet . . . 1o secure the awnee of the property sonzht
to be takep immediate payvment of just eompepsation for
such taking.”' This exeeption only serves to emphasize the
otherwise general rute that no eonrt in any other astion or
proceeding than an action in eminent domain has jurisdie-
tion to order the faking or damage of private property for
8 public nse.  This eourt in the eaves nhove eeferred to and
in the very recent case of Weiler v, Seperior Court, 188
Cal, 929 [207 Pue. 247], has hefd upon applieation for writs
of certiorari that the superior eourt hns no jurisdietion in
a eohdemmnation suic to order the invasion of private prop-
erty for a puhlic use wntil just enmpensation has first been
made thercfor in sueh procecdings.  I1 would seam to follow
irresistibly that a superior court has no jurisdietion to make
sueh an order in any other aetion or procecding than the
onc to which it is limited in it power to malie any order
or deerce al all directing the taking or domaze of private
property for a public use. [B] Such an attempt on the
part of the supetior conrt amounts to more {lan mere ervor.
As was well snid by this conrt in the ease of McClalchy v,
Supecrior Court, 119 Cal. 413 {39 1. R. A. 691, 51 Pae. 639G},
in which another fundamental right of the eitizen was at-
tempted 10 be denied him and in which it was urged that
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the aetion of the court in so doinc was merely error and
henee not reviewable wpon corlioreri: ‘1t was ervor ccr-
tainly Lut was more than iluit; B wis a transgression of 3
fundmmental »ighi puaranteed 1o every eitizen chavrged with
an offense or whase property is svazht fo be taken, of being
heard hefore he iy condemned fo salfcr injury. Auny de.
partire from those recoroized and extallished reqeirements
of kv, however close the appuvent adhorence to mere form
in metliod of procedure which hins the effeet to deprive one
of a constitutional right is as el an exeess of Jurisdiction
as where there oxists an ineepdive Jaek of power, ‘The sab-
stance and not the shadow delermines the validity of the
exereise of the power.” " (CHinge Pextal Tl ele, Co. v,
Adaars, 105 U 8. 650, G1S {33 T 384, 417, 35 Sup. Cf. Rep,
263, 360, see, alin, Rose’s U, 8 Notesl) {7} The Taets in
this ease heing admitted and the respomdent herein having
conceded that if its eniry and operations npon the lands of
the peftfioner amomds to a takivg and damaging thereaf
within the meaning of section 14 of artiele T of the cousti-
tation the order of the eourt as<ailed hercin would be wie-
lative of that ecunsiitatienal pirovision, it would scem that
the wril of prelibitton is o proper aod approprizte remedy
where, as in this case, the petitioners have no plin, speeds,
or adeguate remedy in the ordieny course of Jaw,
it the writ Issue as prayed for.

Wilbur, C. J, Waste, J., Luwlor, J,, Seawell, J,, and Ker-
rigan, J., coneurred.
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Family Finance Corporation of
Bay View et al.
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MRr. JusTice Dovaras delivered the epinion of the
Court.

Respondent instituted a garnishiment action against
petitioner as defendant and Miller Iarris Instrument Co.,,
as her employer, as garnishes. The eomplaint alleged
a claim of 3420 on & promisory note. The garnishee
filed its answer stating it had wages of 863.18 under its
contra! earned by petitioner and unpaid, and that it
would pay one-half to petitioner as & subsistence allow-
ance® and hold the other half subject wo the order of
the court,

Petitioner moved that the garnishment proeeedings be
dismissed for failure to satisfy the due process require-
ments of the Iourteenth Amendment. The Wiseonsin
Supreme Court sustained the lower state court in approv-
ing the procedure. 37 Wis, 2d 163, 154 N. W, 2d 259.
The case is here on a petition for a writ of certiorari.
393 U. 8. 1078.

Petitioner, ) ) Wit of Certiorari to
the Supreme Court.of
Wisconsin,

3 Wis, Stat. § 207.18 (2){a} provides;

“When wages or salary are the subjcet of gaimishment aetion, the
garnishee shall pay over te the principal defendant on the date when
such wawes or salary would normally be payable a subsistence
allowance, out of the wages or salary then owiig, in the sum of 523
in the ease of an individual without dependents or $30 in the case
of an individual with dependents; but in no event in execss of 50%
of the wages or salary owing. Said subsisionee allowance shall be
applied to the first wages or salary earned in the period subject to
said garnishieent action.”
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The Wisconsin statute gives a plaintiff 10 deys in
which to serve the summons and comiplaint on the
defendant after service on the garnishee* In this case
petitioner was served the same day as the garnishee,
She nonetheless claims that the Wisconsin garnishment
procedure violates that due process required by the Four-
teenth Amendment, in that notice and an opportunity
to be heard are not given before the in rem seizure of the
wages. What happens in Wisconsin is that the clerk
of the court issues the summinons at the request of the
creditor’s lawyer; and it is the latter who by serving
the garnishee sets in motion the machinery whereby the
wages are frozen.® They may, it is true, be unfrozen if
the trial of the main suit is ever had and the wage
earner wins on the merits. But in the interiin the wage
earner is deprived of his enjoyment of earned wages
without any opportunity to be heard and to tender any
defense he may have, whether it be fraud or otherwise,

Such summary procedure may well mpet the require~
ments of due process in extraordinafy situations. Cf.
Fahey v. Mallomee, 332 1. S. 245, 253-254; Ewing v.
Mytinger & Casselberry, Inc., 339 U. S, 594, 598-600;
Ownbery v, Morgan, 256 U. 8. 94, 110-112; Coffin Bros.
v. Bennett, 277 U, 8. 29, 31. But in the present case no
situation requiring speeial protection to a state or creditor
interest is preseiited by the facts; nor is the Wisconsin
statute narrowly drawn to meet any such unusual con-
dition. Petitioner was a resident of this Wisconsin
community and in persomam jurisdiction was readily
obtainable.

The guestion is not whether the Wisconsin law is 2
wise law or unwise law. Our concern is not what phi-

* Wia. Stat. § 26707 {1).
* 'Wis. Btat. § 26704 {1).
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losophy Wisconsin should or should not embrace. Sce
Green v, Frazier, 253 U. 8. 233, We do not sit as a
super-legislative body. In this case the sole question is
whether there has been a taking ¢f property without
that procedural due process that is required by the Four-
teenth Amendment. We have dealt over and again
with the question of what constitutes “the right to be
heard™ (Schroeder v. New York, 371 U. 8. 208, 212)
within the meaning of procedural due process. See
Mullane v. Ceatral Hanover Trust Co., 339 U, 8. 306,
314. In the Iatter case we said that the right to be heard
“has little reality or worth unless one is informed that
the matter is pending and can choose for himself whether
to appear or default, acquiesee or contest.,” 339 U, 8,
at 314, In the context of this rase the question is
whether the interim freezing of the wages without a
chance to be heard violates proeedural due process.

A procedural rule that may satisfy due process for
attachments in general, sce Mchay v. Mclnness, 270
U. 8. 820, does not necessarily satisfy procedural duve
process in every case. The fact that a procedure would
pass muster under a feudal regime docs not mean it
gives necessary protection to all property in its modern
forms. We deal here with wages—a specialized type of
property presenting distinet problems in our cconomic
system. We turn then to the nature of that property
and problems of procedural due process.

A prejuslgment garnishment of the Wisconsin type is a
taking which ymay impose tremendous hardship on wage
earners with families to support.  Until a recent Act of
Congress,® § 304 of which forbids discharge of employces
on the ground that their wages have been garnisheed,

garnishment often meant the loss of a job, Over and

+ 82 Stat, 146, Act of May 29, 1968,
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beyond that was the great drain on family income. As
stated by Congressman Reuss: ®

“The idea of wage garnishment in advance of judg-
ment, of trustee process, of wage attachinent, or
whatever it is called is a most inhuman doectrine.
It ecompels the wage earner, trying to keep his fam-
ily together, to be driven below the poverty level.”

Recent investigations of the problem have diselosed
the grave injustices made possible by prejudgment gar-
nishment whereby the sole opportunity to be heard comes
after the taking. Congressman Sullivan, Chairman of
the House Subcommittec on Consumer Affairs who held
extensive hearings on this and related problems stated:

“What we know from our study of this problem is
that in a vast number of cases the debt is a fraudu-
lent one, saddled on & poor, ignorant person who is
trapped in any easy credis nightimare in which he is
charged double for something he could not pay for
even if the proper price was called for, and then
hounded into giving up his pound of flesh, and being
fired besides.” 1i4 Cong. Rec. p. H 638 (1068).

The leverage of the creditor on the wage earner is
enorinous. The ereditor tenders not only the original
debt but the “collection fees” incurred by its attorneys
in the garnishment preceedings:

“The debtor whose wages are tied up by a writ of
garnishment, and who is usually in need of money,
is in no position to resist demands for collection fees.
If the debt is small, the debtor will be under con-
siderable pressure to pay the debt and collection
charges in order to get his wages back, If the debt
is Jarge, he will often sign & new contract of ‘pay-

#114 Cong. Hec,, p. H 688 (1968§),
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ment schedule’ which incorporates these additional
charges.”®

Apart frorn thosc collnteral consequences, it appears
that in Wisconsin the statutory exemption granted the
wage earner ’ is “gencrally insufficient to support the
debtor for any one weck:" "

The result is that a prejudgment garnishment of the
Wisconsin type may as a practical matter drive a wage-
earning family to the wall® Where the taking of oue's
property is so obvious, it needs no extended argument to
conclude that absent notice and a prior hearing (cf. Coe
v. Armour Fertiizer Works, 237 U. S. 413, 423) this pre-
judgment garnmishment procedure violates the funda-
mental principles of due process.

Reversed.

? Comment, Wage Gamishment in Washington-—an  Empitiend
Study, 43 Wash. L. Rev. 742, 753 (1068). And see comment, Wage
Garnishment as a Colleetion Deviee, 1967 Wis. L. Rev, 758,

T8es n. 1, supra.

* Comment, Wage Garuishment as & Collection Deviee, 1567 Wis.
L. Rev. 759, 767,

*“For a poor man—and whoever heard of ihe wage of 1he
affluent being atiached —to lose part of his salary often means hus
fumaily will go without the cssentinle. No man'sits by while his
family goes buagry or without heat. He either files {or consumer
bankruptey, and tries to begin again, or just quits Lis job and goes
on relief.  Where is the equity, the common sense i such 2 process?"
Congtossman (Gonzales, 114 Cong. Mtee, p. H 680 {18988). For the
impact of gamnisimient on personal bankrupteies see H. R. Rep.
No. 1040, Xk Cong,, lat Sess, pp. 20-21.
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Mau. JusTice HARLAN, concurring.

Particularly in light of my Brother Brack’s dissent,
I think it not amiss for me to make explicit the precise
basis on which T join the Court’s opinion.  The “prop-
erty” of which petitioner has been deprived is the use of
the garnished portion of her wages during the interim

period between the garnishinent and the culmination

of the main suit. Since this deprivation cannot be
characterized as de minimis, she must be accorded the
usval requisites of procedural due proeess: notice and a
prior hearing.

The rejoinder whicli this statement of position has
drawn from my Brother Brack prompts an additional
word. His and my divergence in this case rests, 1 think,
upon a basie differcnce over whether the Due Process
Clause of the Fourteenth Amendinent limits state action
by norms of “fundamentsl fairiess” whose content in
any given instance is to be judicially derived not alone,
as my colleaguc believes it should be, from the specifics
of the Constitution, but also, as I believe, from concepts
which arc part of the Anglo-Amcrican legal heritage—-
not, as my Brother BLack continues to insist, from the
mere predilections of individual judges.

From my standpoeint, I do not eonsider that the require-
ments of “notiee” and “hearing” arc satisfied by the
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fact that the petitioner was advised of the garnishment
simultaneously with the garnishee, or by the fact that
she will not permanently lose the garnished proporty
until after a plenary adverse adjudication of the under-
lying claim against her, or by the fact that relief from
the garnishment may have been available in the interim
under less than clear cireumstances. Compare the ma-
jority and dissenting opinions in the Wisconsin Supretne
Court, 37 Wis. 2d 163, 178, 154 N. W. 24 250, 267 (1067).
Apart from special situations, some of which are referred
to in this Court’s opinion, see anfe, at 2, I think that due
process is afforded only by the kinds of “notice” and
“hearing” which are aimed at establishing the validity,
or at least the probable validity, of the underlying claim
against the alleged debtor before he ean be deprived of
his property or its unrestricted use. I think this is the
thrust of the past eases in this Court.  See, e. g., Mullane
v. Ceniral Hanover Bank & Trust Co., 339 U. 8, 306, 313
(1950} ; Opp Cotton Mills v. Administraior, 312 U. 8.
126, 152153 (1641); United States v." Ihnots Cent. R.
Co., 2081 U, S, 457, 403 (1934); Londoner v. City &
County of Denver, 210 U. S. 373, 385-386 (1908).* And
I am quite unwilling to take the uncxplicated per curiam
m McKay v. Mclnnes, 279 U, 8. 820 (1928), as vitiating
or diluting these essential elements of due process.

*There are other decisions to the efiect that one may be deprived
of property by summary administrative action taken before hearmg
when such action b8 essemtial o protect a vitnl governmental
interest. See, €. g., Ewing v. Mylinger & Casselberry, Inc.,, 339
U. 8. 504 (1050); Fatey v. Mallonee, 332 U, 5. 245 {1047}; Boules
v. Willingham, 321 L. 8. 503 (1944} ; North dmer, Cold Storage Co.
v. City of Chicapgo, 211 U. 8. 306 (19008). However, no such
justification has been advanced in behalf of Wisconsin's garnishment
law.
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- the Supreme Court of
Wisconain,

Mr. Justice Bracx, dissenting.

The Court herc holds unconstitutionzl a Wisconsin
statute permitting garnishment before a judgment has
been obtaincd sgainst the principal debtor. The law,
however, requires that notice be given to the principal
debtor and authorizes him $o present all of his legal
defenses at the repular hearing and trial of the case. The
Wisconsin law is said to violate the “fundamental prin-
cinles of due process.” Of course the Due Process

1ause of the Fourteenth Amendment contains no words
that indicate that this Court has power to play so fast
and loose with state laws, The arguments the Court
makes to reach what T consider to be its unconstitutional
conelusion, howoever, shows why it strikes down this stato
law. It is because it considers a garnishment law of this
kind to be bad state poliey, a judgment I think the state
legislature, not this Court, has power to make. The
Court shows it believes the garnishment policy to be a
*“most inhumane doetrine’ ”; that it “ ‘compels the wage
earner, trying to keep his family together, to be driven
below the poverty level’ ”; that *‘in a vast number of
cases the debt is a fraudulent one, saddled on a poor,
ignorant person who is trapped in any easy eredit night-
mare in whieh he is charged double for something he
could not pay for, even if the proper price was called for,
and then hounded into giving up his pound of flesh, and
being fired besides.’”
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The foregoing emnotional rhetoric might be very appro-
priate for Congressmen to make against some phases of
garnishment laws, Indeed, the quoted statements were
made by Congressmen during a debate over a proposed
federal garnishinent law. The arguments would also be
appropriate for Wisconsin's legislators to make against
that State’s garnishment laws, But made in a Court
opinion, holding Wisconsin’s law unconstitutional, they
amount to what I believe to be a plain, judicial usur-
pation of state legislative power to decide what the
State’s Jaws shall be. There is not one word in our
Federal Constitution or of any of its Amendments and
not & word in the reports of that document’s passage
from which ane can draw the slightest inference that we
have authority thus to try to supplement or strike down
the State’s selection of its own policies, The Wisconsin
law is simply nullified by this Court as though the Court
had been granted a super-legislative power to step in
and frustrate policies of States adopted by their own
elected legislatures. The Court thus steps back into the
due process philosophy which brought on President
Roosevelt’s Court fight. Arguments can be made for
outlawing lean sharks and installment sales companies
but such a deeision, I think, should be made by state and
federal legislators, and not by this Court.

This brings me to the short concurring opinion of my
Brother Harran, which makes “explicit the precise basis”
on which he joins the Court’s opinion. That basis is:

“The ‘property’ of which petitioner has been de-
prived is the use of the garnished portion of her
wages during the interim period between the gar-
nishment and the culmination of the main suit.
Since this deprivation cannot be characterized as de
minimis, she must be accorded the usual requests of
procedural due process: notice and & prior hearing.”
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Every argument nnplicit in this sumrnary statement of
my Brother IHarLax’s views has been, in my judgment,
satisfactorily answered in the opinion of the Supreme
Court of Wisconsin in this case-—an outstanding opinion
on constitutional law. 37 Wis. 2d 163, 154 X. W. 2d
250. That opinion shows that petitioner was not re-
quired to wait until the “enhnination of the main suit,”
that is, the suit between the creditor and the petitioner.
In fact the case now before us was not a final determina-
tion of the merits of that controversy but was, in
accordance with well-established state court procedure,
the result of a motion made by the petitioner to diamiss
the garnishment proceedings. With reference to my
Brother HarLan’s stateniond that petitioner’s deprivation
could not be characterized as de winumis, it is pertinent
to note that the garnishiment was served on her and ber
employer on the same day, November 21, 1966, that she,
without waiting for a trial on the merits, filed o motion
to dismiss the garnishment on Deceinber 23, 10606, which
motion was dented by the Cireuit Court on April 13,
1867, and it is that judgment which is before us today.
The amount of her wages helid up by the garnishment
wasg $31.09. The amount of interest on the wares with-
held even if computed at 10% annually would have been
less than $3. Whether that would be classitfied as
de wminimus 1 do not know and in faet it is not material
to kuow for the decision of this case,

In the motion to dismiss, petitloner, according to the
Supreme Court of Wisconsin, asserted a “number of
grounds based on injurics and deprivations which have
been or are hikely to be suffered by others but which she
has not personally experienced.” 37 Wis, 24 163, 154
N. W, 2d 159, The court went further and pointed out
that under Wisconsin law the court would not strike
down a law as unconstitutional on the ground that some
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pecson other than the challenger of that law might in
the future be injured by its unconstitutional part. [t
would seem, therefore, that the great number of our cases
holding that we do nof determine the constitutionality
of state statutes where the judgment on them was based
on state law would prevent our passing on this case at all,

The indebtedness of petitioner was evidenced by a
promissory note, but petitioner’s affidavit in support of
the motion to dismiss, according to the Wisconsin Supreme
Court contained no aflegation that she is not indebted
thereon to the plaintiff. Of course if it had alleged that,
or if it had shown in some other way that this was not a
good-faith lawsuit against her, the Wisconsin opinion
shows that this could have disposed of the whole ease on
the summary motion. '

Another ground of unconstitutionality, according to
the state court, was that the Act permitted a defendant
to post a bond and sccure the release of garnished prop-
erty and that this provision deunied equal -protection of
the law “to persons of low income.” With reference to
this ground, the Wisconsin court said:

“Appellant has made no showing that she is & person

of low income and unable to post a bond.” 37 Wis..

2, at 167, 154 N. W. 2d, at 261.

Anocthier ground of unconstitutionality urged was that
since many emnployers discharged garnished employees
for being unreliable, the law threatened the gainful em-
ployment of many wagecamers. This contention the
Supreme Court of Wisconsin satisfactorily answered by
saying that appellant had “made no showing that her
own employer reacted in this manner.”

Another ground challenging the state act was that it
affords 10 days’ time to a plaintiff to serve the garnishee
summons and complaint on the defendant after service
of the sumimons on the garnishee. This, of course, she
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could not raise, The Court’s answer to this was that
appellant was served on the same day as the garnishee.

The state court then pointed out that the garnishment
proceedings did not involve “any final determination of
the title to a defendant’s property but mercly reserved
the status quo thereof pending determination of the
principal action.” 37 Wis. 2d, at 169, 154 N. W. 2d, at
2462, The court then relied on Mclanes v, McKay, 127
Me. 110, That suit related to a Maine attachment
law which, of course, is governed by the samne rule as
garnishment law. See “garnishment,” Bouvier'’s Law
Dictionary; see also Pennoyer v. Neff, 95 U. 8. 714
The Maine law was subjected to practically the. same
challenges that Brother HarvLaxw and the Court raise
against this Wisconsin law. About that law the Supreme
Court of Maine said:

“But, although an attachment may, within the broad
meaning of the preceding definition, deprive one of
property, yet eonditional and temporary as it is, and
part of the legal remedy and procedure by which
the property of a debtor may be taken in satisfaction
of the debt, if judgment be recovered, we do not
think it is the deprivation of property contemplated
by the Constitution. And if it be, it is not a de-
privation without ‘due process of law’ for it is a part
of a process, which during its proeceding gives notice
and opportunity for hearing and judgment of some
judicial or other authorized tribunal. The require-
ments of ‘due process of law' and ‘law of the land’
are satisfied,” 127 Me. 110, 116,

This Court did vot even consider the challenge to the
Maine law worthy of a Court opinion but affirmed it in
a per curigm opinion, 279 U, 8. 830, on the authority of
two prior decisions of this Court. Sece also Standard
0il Co. v. Superior Court of New Castle County, 44 Del.
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538, 62 A. 2d 454, appeal dismussed, 336 U. 8. 930;
Harris v, Balk, 198 1. 8. 215, 222, 227-228.

The Supreme Court of Wisconsin, in upholding the
constitutionality of its law also cited a statement of our
Court made in Rothschild v. Knight, 184 U. 8. 334, 341,
stating:

“{T]o what actions the remedy of attachment may
be given is for the legislature of a state to determine
and its courts to decide . . . "

Accord, Huron Holding Corp. v. Lincoln Mine Operating
Co., 312 T. 5. 183, 193, _

The Supreme Court of Wisconsin properly pointed out:
“The ability to place a lien upon a man's property
such as to temporarily deprive him ofi its beneficial
use without judicial determination of proper cause
dates back no$ ouly to medieval England but also
to Roman times.” 37 Wis. 2d, at 171, 154 N. W,
2d, at 204.

The State Supreme Court then went on to point out a

. statement made by Mr. Justice Holmes in Jackman v.

Rosenbaum Co., 260 U. 8. 22, 31:

*Ihe Fourteenth Amendment, itself a historiecal
product, did not destroy for the states and sub-
stifute mechanical compartinents of law all exactly
alike. If a thing has been practiced for two hundred
years by common consent, it will nepd a stronger
case for the Fourteenth Amendment to effect it, as
is well illustrated by Ownbey v, Morgan, 256 U. 8.
94, 104, 1127

The Qunbey case was one of the two cited by this Court
in its per curigm opinion affirmance of Mcelnnes v.
McKay, supre, sustaining the constitutionality of a
Delaware attachment law. And see Byrd v. Rector,
112 W. Va. 192, 163 S. E. 845.
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I can only eonclude that the Court is today overruling
& nummber of its own decisions and abandoning the legal
customs and practices in this country with reference fo
attachments and garnishments wholly on the ground
that the garnishment laws of this kind are based on
unwise policies of govermment which might some tine in
the future do injury to some individuals. In the first
sentenco of the argunient in her brief, petitioner urges
that this Wisconsin law “is contrary to public policy”;
the Court apparently finds that a sufficient basis for hold-
ing it unconstitutional. This holding savors too much of
the “Natural Law,” “Due Process,” “Shock-the-con-
science” test of what is constitutional for me to agree to
the decision. See my dissent in Adamson v. California,
332 U. 8. 46, 68,

ADDENDUM.

The latest statement by my Brother Harrax on the
power of this Court under the Due Process Clause to
hold laws unconstitutional on the:ground of the Justices'
view of “fundamental fairness” makes it necessary for
me to add & few words in order that the differences
between us be made absolutely clear. He now says
that the Court's idea of “fundamental fairness” is derived
“not alone . . . from the specifics of the Coustitution,
but also . , . from concepts which are part of the Anglo-
American legal heritage.” This view Is consistent” with
that expressed by Mr. Jutice Frankfurter in Rochin v.
Californic that due proeess was to be determined by
“those canous of decency and fairncess which express the
notions of justice of English-speaking peoples, . . .”
342 U. 8. 165, 169. In any event, my Brother HaRLAN’s
“Anglo-American legal heritage” is no more definite than
the “notions of justice of English-speaking peoples” or
the shock-the-conscience {est. All of these so-called tests
represent nothing more nor less than an implicit adop-
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tion of a Natural Law concept which under our system
leaves to judges alone the power to decide what the
Natural Law means. These so-ealled standards do not
bind judges within any boundaries that can be precisely
marked or defined by words for helding Jaws unconsti-
tutional. On the contrary, these tests leave them wholly
free to decide what they are convineed is right and fair,
If the judges, 1u deciding whether laws are constitutional,
arc to be left only to the admonitions of their own con-
sciences, why was it that the Founders gave us & written
Constitution at atl?
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The California Iaw Revision Commission was directed by Resolution
Chapter 130 of the Statutes of 1965 to make studies: 1o determine
{1} "whether the decisional, statutory, and constitutional rules gov-
erning the liability of public entlties for inverse condemnation should
be revised, including but not limited to the liabllity for ilnverse
condemnation resulting from flood control projects,” and (2) “whether
the law and procedure relating to condemmstion should be revised with
a view to recommending a comprehensive statute that will safeguard the
rights of all parties to such proceedings.”

The Commission herewith submits & preliminary report contalning its
tentative recommendstion relating to one aspect of these two studiese--
the privilege to enter, survey, and examine property. A background
research study that included consideration of this subject was prepared
for the Commission by Professor Arvo Van Alstyne and is separately
published. BSee Van Alstyne, Inverse Condemmation: Unintended Physical
Damage, 20 Hastings L.J. 431, 483-L85, 505-511 (1963).

This report is one of a series of reports being prepared by the
Commission, each report covering a different aspect of condemmation
law and procedure or inverse condemnation. The report is submitted
at this time so that interested persons will have an opportunity to
study the tentative recommendation and to glve the Commission the
benefit of their comments and criticisms. These comments and criticilsms
will be considered by the Commission in formulating its final recom-
mendation. Commmunications concerning the tentaiive recommendation
should be addressed to the California Iaw Revision Commission, School
of Iaw, Stanford, California 94305,
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TENTATIVE RECOMMENDATION OF THE CALIFCRNIA
LAW REVISION COMMISSION

relating to

INVERSE CCONDEMNATION
THE FRIVILEGE TO EWIER, SURVEY, AND

EXAMINE FROPERTY

BACKGROURD
Since adoptlon of the Code of Civil Procedure in 1872, Section

1 to enter land it is contemplating

1242 has suthorized any condemnor
acquiring and to "make exeminations, surveys, and maps thereof." The
cbvious purpose of this longstanding privilege is to enable the

P

;, acquiring agency to determine the suitability of the property for
public use. Section 1242 does not require any formalities such as
notice to the property owner or a preliminary court order. Although
the question appears never to have reached the appellate courts,
presumsbly the condemnor could invoke the superior court's aid by way
of a writ of assistance or other appropriate process.

In early appellate court decisions, the privilege conferred by

Section 1242 was justified as & means of cbtaining the property des-

criptions and other data necessary for the condemnation procaeding2

1. Although Code of Civil Procedure Section 1242 refers only to "the
State, or itse agents, " Civil Code Section 1001 provides that "any
person seeking to ascquire property for any of the uses mentioned
in . . . [Code of Civlil Procedure Section 1238] is an sgent of the
State . . . "

2. See San Francisco & San Joaquin Valley Ry. v. Gould, 122 Cal. 601,
55 P. 411.(1898). .

-
i
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and of complying with the statutory admonition that any public im-
provement "be located in the manner which will be most compatible with
the greatest public good end the least private injury."3 These Justi-
fications, however, are insufficlent in cases where the entry and
activities would be considered a "taking” or "damaging" of property
within the meaning of Section 1l of Article I of the California Consti-
tution. Even though the condemnor may coitemplate the total restoration
of the property or the psyment of damages, no condemnation proceeding
has been commenced and compensation has not been "first made to or
paid into court for the owner" as required by that section.

This problem was dealt with definitively in the leading case of

Jacobeen v. Sunerior Court, 192 Cal. 319, 219 F. 9866, 29 A.L.R. 1399

(1923). The entry in the Jacobsen case involved occupstion of the
owner's property for some two months by a municipal water district and
the use of power machirery to make borings and other tests to determine
its suitability for use as a reservoir. The court held that the entry
should be enjoined and that the privilege conferred by Section 1242
extends only to "such innccuous entry and superficiasl examination as
would suffice for the making of swrveys or maps and as would not, in
the nature of things, sericusly impinge on or impair the rights of the
owner to the uses ard enjoyment of his property.”

The holding in the Jaccbgen case has been partially overcome by a
special statutory procedure, provided 1n 1959, by enactment of Section
1242.5 of the Code of Civil Procedure. Section 1242.5 is limited to
public entities that have the power to condemn land "for reservoir

purposes.” The section is also limited to cases in which the publiec

3. See Pasadena v. Stimson, 91 Cal. 238, 27 P. 60k (1891)...
“ 2 -
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entity "desires to survey and explore certain property to determine
its suitability for such purposes.” In these cases, if the publiec agency
cannct obtain the consent of the property cwner, the agency may petition
the superior court for an order permitting an exploratory survey. The
order, however, must be conditioned upon deposit with the court of cash
security, in an amount fixed by the court, sufficient to compensate the
owner for damage resulting from the entry, survey, and exploration, plus
costs and attorney's fees incurred by the ownzyr. The section seems to
authorize recovery by the property owner for "any damage caused by the
[public entity] while engaged in survey and exploration on his propert:f."h
In addition to Sections 1242 arnd 1242.5 of the Code of Civil Pro-
cedure, many California statutes authorize public officials to enter
private property to conduct inspections, investigations, examinations,
or similar activities. Most of these statutes have nothing to de with
a proposed acquisition of the property for public use or the locatlon
or construetion of publlic improvements. Moreover, most of them do not
contemplate the kind of entry or type of inwvestigatory activities that
would, in any likelihood, cause appreclsble demage to property or
significant interference with the owner's use snd possession. Typical
provisions of this type are contained in the Agricultural Code, the
Business and Professions Code, and the Health and Safety Code, and

authorize the entry of public officers to inspect for heslth and safety

4. The procedure authorized by Section 1242.5 appears to have been
considered by the appellate courts in only one instance. In Los
Angeles v. Schweitzer, 200 Cal. App.24. 448, 19 Cal. Rptr. 429
{1962), the court held the order authorizing entry, survey, and
exploration to be nonappealasble. The decision, however, dlscusses
the application of the section and the right of the property
owner to recover damages.
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wmenaces or for violatiouns of regwlatory legislation. These statutes
vwere catalogued and considered by the Law Revision Commission in its
study of governmental tort liability.5

Other statutes appear to contemplate a substantial amount of
actlvity upon the property to which entry is privileged. For example,
special district laws, especlally those creating or suthorizing the
creation of water districts, irrigation districts, and flood control
districts, typically authorize the district ". . . to carry on technical
and other investigations of all kinds, make measurements, collect data,
and meke analyses, studies, and inspections, and for such purpcoses to
have the right of access through its authorized representatives to sll
properties within the district."® These district laws also typically
repeat the authorization conferred by Code of Civil Procedure Section.,
1242 to enter, survey, and examine property being considered for
acquisition.

The law appllcable to any demages that may result from these
officiael entries and investigatory actlvities was partially clarified
by the governmental tort liability provisions added to the Government
Code in 1963. Section 821.8 provides that:

A public employee is not liable for an injury arising out of

his entry upon any property where such entry is expressly or

impliedly authorized by law.

That section, however, alsoc states that:
Nothing in this section exonerates a public employee from

liability for an injury proximately caused by his own negligent
or wrongful act or omission.

5. See Van Alstyne, A Study Relating to Sovereign Immunity, 5 Cal.
L.’ Revision Comm'm Reports 1, 110-119 (1963).

6. Most of the statutes are cited at page 11 of the study cited in
note 5.
-4 -
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The public entlty or agency 1tself gains s parallel immunity through
Government Code Section 815.2(b), which provides that:

Except as otherwise provided by stetute, s public entity is not

1llsble for an injury resulting from an act or omission of an

employee of the public entity where the employee is immune from
liability.

This statutory immunity of both the publie officer and the public
entity from tort liability, however, does not absoclve the public entity
from "inverse condemmation” liability for substantisl damage. Statutes
authorizing privileged trespasses on privete property have been held
velid,’ but these holdings have been based upon the premise thet the
interference with property rights that they suthorize ordinarily is
slight in extent, temporary in duration, and de minimis as to the
amount of actual damages.8 Thus, under exlsting law, while it is clear
that the entry itself under Section 1242 of the Code of Civil Procedure
or one of the cther statutes authorizing entry for investigatory purposes
is privileged and therefore ncntortious, it remains for the decisionsl
law to declare the quantum of damage or interference that may result
without giving rise to the right to injupctive relief or to recovery in
an "inverse condemnation” proceeding.

There are mesny types of entries and investigations that can be
made, and should be made, without any significant interference with the

property or the owner's rights. 1In these cases, to require a prelim-

inery court order or to provide a system for assuring and assessing

7. See Irvine v. Citrus Pest Dist. No. 2 of Ssn Bernardino County, 62
Cal. App.2d 378, 144 P.2d 857 (1g4L); Aonot., 29 A.L.R. 1409 (1924).

8. BSee Jaccobsen v. Superior Court, 192 Cal. 319, 219 P. 986 (1923),
approved in this connection in People ex rel. Dept. of Pub. Works
v. Ayon, 5b4 Cal.2d 217, 352 P.2d 519, 5 Cal. Rptr. 151 (1960), and
Heimsnn v. City of Los Angeles, 30 Cal.2d 746, 185 P.2d 597 (19L47).
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compensation would be unduly burdensome as well as constitutionslly
unnecessary. Thus, in connection with Section 1242 of the Code of
Civil Procedwrs, it seems reasonable to permit condemnors, without
formalities, to enter and survey property contemplated for public
acquisition, sc long as the entry involves no likelihood of significant
damages to the property cor interference with the rights of the owner.
Representatives of public sgencles have advised the Commission that
thoze agenciles seldom have difficulty in obtaining the consent of
property owners for the great bulk of the routine survey work accom-
plished by them.?

In other cases, however, it may not be possible to obtain the
owner's consent through negotiation and the necessary exploration may
involve activities that present the likelihood of compensable damage,
including the digging of excavations, drilling of test holes or borings,
cutting of trees, cleariﬁg of land areas, moving of earth, use of explo-
sives, or employment of vehicles or mechanized eguipment. Representatives
of local public entities have suggested that the deposit-and-court-
order system provided by Section 1242.5 be extended to all types of
condemnors without limitetion as to the purpose of the contemplated

acguisition and that the section as thus broadened should be limited to

9. BSection 53069 was added to the Government Code by Chapter 491 of the
statutes of 1968 to specify that any local public entity may agree
to repair or pay for any damage incident to & right of entry or
similar privilege obtained by the entity. 1In his background report
prepared for the Commission, the Commission's research consultant
hed suggested that such a statute be epacted to facilitate the
obtaloing of property owners' comsent to entries, surveys, and the
1ike. See Van Alstyne, Inverse Condemnation: Unintended Physical

Damage, 20 Hastings L.J. 431, 510 {1969}.
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situations in which there is a reasonsble likelihood of compensable
damage to the property or a compensable interference with the rights
of the owner.

The foregoing distinction between situstions in which the condemmor
would be permitted to enter property under the simple privilege conferred
ty Section 1242 and those in which resort must be had to the formal pro-
cedure of revised Section 1242.5 suggests the need for a statutory
statement of the rule of liability that governs the condemnor's entry and
activities. The governmental lisbility provisions of the Government
Code should be revised to recognize liability on fhe part of the public
entity for actual damage to private property and substantial interference
with its use or possession. Such a provision, which would codify the
"rule of reason" formulated in judicial decisions (and particularly in
the Jacobsen case), would provide an explicit statement of the condemnor's
1lisbility incident to an entry under either Section 1242 or 1242.5 and
would permit as precise a distlaction as seems possible between cases
in which entry may be made under Section 1242 and those in which resort

must be made to Section 1242.5.
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RECOMMENDATTONS

The Commission makes the following recommendations concerning
Sections 1242 and 1242.5 of the Code of Civil Procedure and the
problem of inverse condemnation ligbility in comnection with privileged
official entries upon private property:

1. Section 1242 should be revised to maske clear that it does
not immunize entries or activities that result in compensable damage to
property or compensable interference with property righte, and should
provide that any such entries or activities be made or conducted
pursuant to a revised Section 1242.5. As to any damage that might
arise from entry and activities under Section 1242, the revised section
should provide that the lisblility of a public entity is governed by
Section 815.8 of the overnment Code (to be added) and that liability
of any condemnor other than a public entity 1s the same as that of a
public entity. The provision with regard to the location of the
public improvement should be moved to another appropriate place in the
Code.lo

2. Bection 1242.5 should be expended to cover entries for any
purpose for which Jland may be acquired by condemnation. The revised

section, however, should apply only where the entry and investigation

iz likely to cause compensable damage. Alsc, the procedure provided

10. This requirement of proper location, as stated in Section 1242, is
now consldered to be one of the elements of "public necessity" that
must be shown in the condemnation proceeding or, more typically, by
the condemnor's resolution to condemn. See Code of Civil Procedure
Section 1241(2) and Sparrow, Public Use and Necessity, Californis
Condemnetion Practice (Cal. Cont. Ed. Bar 1960) 133, 150. This
fragment of Section 1242 should, therefore, be removed to paragraph
2 of Section 1241,
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by the revised section should be available only where the owner's
consent canaot be obtained. The order authorizing entry should be
made only after such notice to the owner as the court deems appro-
priate. The court should fix a deposit in the amount of the estimated
damage and the owner should be permitted to have the deposit increased
where it appears that the deposit has become inadequate. Further, the
court should be authorized to consider the technigues of exploration
and survey that are contemplated and to lmpose appropriate limitations.
However, the provision for the payment of attorney’s. fees.should-be
eliminated. It is no more necessary or desirable that attorney's fees
be pald in this situation than in any other action or proceeding and
such payment can only serve to stimulate umnecessary litigation.

The section should provide a summary procedure for disposing of the
deposit and compensating the owner, but should nct foreclose his
resort to any other civil remedies available to him.

3. A new Section 815.8 should be added to the Government Code
providing that, in comnnection with any entry upon private property to
conduct surveys, explorations, or similer activities, s public entity
is liable for "actual damage" to property or for "substantial inter-
ference" with the owner's use or possession. The Comment to the
gection should make c¢lear, however, that, where the entry and activities
are authorized by law, there is no liability for (1) the entry itself
or examinations, testings, measurements, or markings of property that
are superficial in nature, (2} trivial injuries or inconsequential
damages such as superficial disturbance of grass or other vegetation, or
the taking of minor samples, or the placing of markers as is done in

connection with aerial surveys, or {3) slight, transient interference

-9 -
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with the owner's use and possession of the property that is reasonable under

the circumsiances of the particular case.

RECCMMENDED LEGISLATION

The Commissicn's recommendation would be effectuated by enactment of

the following measures:

I

An act to amend Sections 1242 and 1242.5 of the Code of Civil Procedure,

relating to eminent domain,

The pecple of the State of California do enact as follows:

Section 1242 (amended)

Section 1. Section 1242 of the Code of Civil Procedure is
amended to read:

1242. In-all-cases-where-land-is-reqrired-£fer-publie-usey-the
State;—er-its-agents-ia-eharge-eﬁ—sueh;use,-may-su;vay—and-leeate-the
sRme; -but - it -RMust-ko-joeabed-in-the-manner-which-witil-he-meskt-compatible
with-the-greatest-puklic-good-and-tha-least-private-injuryy-and-subjeet
to-the-previsions-of-Seetion-1247---The-Statey-oF-its-agente-in-eharge
gi-sueh-yub&ia—use,-may-entep-upen-tge-land-and-make-examinati@ns,
BHFVOYSy-aRd-EAPS-therest~

{a) Subject to Section 1242.5, a person having the power of

eminent domain may enter upcon property to and make studies, surveys,

examinations, tests, soundings, or appraisals or toc engage in similar

activities reasconably related to the purpose for which the power may

be exercised.

=10~
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{(b) The liability, if any, of 2 public entity for damages that

arise from the entry and activities mentioned in gubdivision (a) is

determined by Section 815.8 of the Government Code.

{(c) Any person that nas the power of eminent domain, other

than a public entity, is liable for damages that arise from the

entry and activities mentioned in subdivision (&} to the same extent

that a public_entity is limble for such damages under Section 815.8

of the Government Code.

(d) As used in this section, "public entity" means a public

entity as defined in Section 811.2 of the Government Code.

Comment. Sectlon 1242 has been amended to modernize its language and
to make clear that the condemnor's liability for any damage that may result
from an entry and activities under the privilege conferred by the section
is governed by Section 815.8 of the Government Code.

As to the extent of the "examinations" muthorized by Bection 1242, see

Jacobsen v. Superior Court, 192 Cal. 319, 219 P. 986, 29 A.L.R. 1399

{1923), holding that the privilege conferred by Section 1242 extends only
to "such innccuous entry and superficial examinations as would suffice for
the masking of surveys or maps and as would not, in the nature of things,
seriously impinge on or impair the rights of the owner to the use and
enjoyment of his property.” See also the discussion supra in this
Recommendation. The statutory procedure for entries that will result in
compensable damage (under Government Code Section 815.8) is provided by
Section 12k2.5. Even where no damage is contemplated from the entry, the
entity will ordinarily obtain the voluntary consent of the owner to enter.
The requirement of proper location, formerly stated in Section 12h2, .
has been deleted and should be ccmbined with paragraph 2 of Section 1241 in

~1]1-
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any revision of the eminent domain laws. This requirement 1s now considered
to be one of the elements of "public necessity"” that must be shown in the
condemnation preoceeding or, more typically, by the condemnor’s resolution

to condemn.

-12-
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§ 12h2.5

Section 1242.5 (amendecd)

Sec, 2. Section 1242.5 of the Code of Civil Procedure is
amended to read:

1242.5. In.any.cace-in-which_the_State,.a-county,_city,-public
distriesy~er-other-publie-sgeney-in-shzg-S4ate-kas-the-pswer-58
condean-tand-for-reservoir-purpsscsy-and-desires-se-survey-and-cxplore
certain-proeperty-to-detormine-its-suitabitity-for-sveh-purpusesy-and
in-the-cvent-unch-ngeney-iz-unabie-by-negotiations-to~cbtain-the
consent-of-the-ewner-to-enter-upon-his-innd-for-anck-purpeses; <the
agcney -moy-underiake-such-durvey-and-expioration-by-conpiying-vwith
the-regquirementa-of-this-scetiont~~Ft-shati-petition-the~auperior
vomrt-for-permizsion-to-undertake-such-survey-and-cxplteratiens--Fhe
court~shati-ascertatn-whether-petitioncr-in-goed-foibh-desires-to
enter~the-iand-for-this-purposey-andy-if-tt-determines-this-issue~in
the-affirmotive;-shaltl-requireo-thet-petiticner-depastt-with-dhe-agurt
cash-seonrity-in-an-amount~sufficient-to-compensate ~the-tandewner-for
any-damage-resuiting-from-the-entry;y-swrycyy-and-cxploratiens~-Bpenr -
depostt-of-such-scourity;y-the-court-shalti-isauc-ita-order-granding
permizsion-for-such-entrys-surveys-ond-explorations

Fhe-court-shaii-retain-such-cash-seeurity-for-a-period-of-98-daya
foriowing-the-terminotion-cof~the-cntry;-strveys;-and-cxpiorabien
activitics-or-untii-the-cnd-of~any-titigation-comenecd~during~that
period-reiating-to-guch-ontry; -survey~and-cxpioration-asetivities-and
shait-aword-to~the-iandowncr-out-of-the-cash-deeurity-cn-depoatt-an
ameunt~coguai-to-that-nocossary-to-compensate-hin-for-any-damage-caxnsesd
by-the~Statey-comnbyry-city;~pubiic~districty-or-cthecr-pubiic-ageney
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vhite-engaged-in-survey-and-exipierabicn-on-hin-preperby-as-well-gas
for-any-essts-af-caurt-and-reasonable -attorney-feesy-to-be-Ffixed-by
the-eourbr-itheurred-tn~the ~-proeceding-before~the -eourb-~-Any-6uid
fer-éa&ages—by-a-laadewner-unéer-this-see%ien-sh&él-be-éevesned-hy
the-appiieable-previcions-ef -Parb-Puef-the-Lede-ef-Civil-Prescduro-
Suek-eash-seeurity-shall-be-heldy-inveptedr-depositedy-and-dishursad-
in-the-manner-apeeified-in-Section-1254-of-the-Cede-of-Civil-Froesdurey
srd-interess -carped-gr-other-inerement ~dorived-frorn-its-investmant
shaill-be-ppportioncd-and-dishbursed-in-the-BaRner~specified-in-that
geebigh~

(a) 1In any case in which the entry and activities mentioned in

subdivision {a) of Section 1242 will subject the person having the

power of eminent domain to liability under Secticon 815.8 of the

Government Code, before making such entry and undertaking such

activities, the person shasll secure:

(1} The written consent of the owner to enter upon his property

and to undertake such activities; or

(2) An order for entry from the superior court in accordance with

subdivision {b) of this section.

(b) Upon the petition of the person seeking to enter upon property

and, upon such notice to the owner of the property as the court determines

is appropriate, the court shall determine the purpose for the entry,

the nature and scope of the activities reasonably necessary to accomplish

such purpose, and the probable amount of compensation to be paid to the

owner of the property for the actual damage to the property and inter-

.ference with its possession and use. After such determination the court

1k
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may issue its order permitting the entry. The order shall prescribe

the purpose for the entry and the nature and scope of the activities

t0 be undertaken and shall require the person seeking to enter to

deposit with the court the probable amount of compensation.

{c) At any time after an order has been made pursuant to

subdivision (b), either party may, upon noticed motion, request the

court to determine whether the nature and scope of the activities

reasonably necessary to accomplish the purpose of the entry should be

modified or whether the amount deposited is the probable amount of

compensation that will be awarded. If the court determines theat the na-

ture and scope of the activities to be undertaken or the amount of the

deposit should be modified, the court shall make its order prescribing

the necessary changes.

(@) The court shall retain the amount deposited under this

section for a period of six months following the termination of the

entry. Such amount shall be held, invested, deposited, and disbursed

in accordance with Section 125k.

{e) The owner is entitled to recover from the person who

entered his property the amount necessary to compensate the cowner for

any damage which arises out of the entry and for his court costs in

the proceeding under this section. Where a2 depesit has been nmade

pursuant to this section, the owner may, upon noticed notion made

within six months following the termination of the entry, reguest the

court to determine the amount he is entitled to recover under this

subdivision. Thereupon, the court shall determine such amount and
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award it to the owner and the money on deposit shall be available

for the payment of such amount. Nothing in this subdivision affects

the availability of any other remedy the owner may have for the

damaging of his property.

Comment . Section 1242.5 has been amended to make the procedure it
provides available in all proposed acquisitions for publie use, rather
than only %o acquisitions for reservoir purposes.

Subdivision {a) reguires a person desiring to make an entry upon
property to secure either the permission of the landowner or an order of
the couwrt before making an entry that would subject it to liability under
Section 815.8 of the Government Code. In many cases the entry and
activities upon the property will involve no more than trivial injuries
to the property and inconsequentisl interference with the owner's possession
and use. In such cases, neither the owner's permission nor the court
order is required. However, where there is a likelihecod of compensable
damage, subdivision {a) is applicable.

Under subdivision (b}, the court should examine the purpose of the
entry and determine the nature and scope of the activities reasonably
necegsary to accomplish such purpose. Its order should provide suitable
limitations by way of time, area, and type of activity to strike the best
possible balance between the neede of the condemning agency and the interests
of the property owner. The order alsc must require the condemning agency
to deposit an smount sufficient to reimburse the owner for the probable
damage to his property and interference with its use.

Under subdivision (c), if, after an entry has been made and activities

commenced, it appears either that the activities must be extended to
=16~
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accomplish the purpese or curtailed to prevent unwarranted damage or
interference or that greater or lesser damage to the property will occur,
the owner or the entity may apply to the court for a redetermination and
appropriate chenges in the previous order.

Subdivision (&) continues the former requirement that deposits are to
be held, invested, and disburged in the same manner or as deposits made
after judgment and pending appeal and also specifies the period the deposit
is to be retained on deposit.

Subdivision {e) provi&es e simplified procedure for determining the
emount to which the owner is entitled. In the usual case, the deposit
will be held for six months after the agency has finished its survey and
investigation, during which time the owner, after notice to the agency,
will apply to the court for the amount necessary to fully compensate him.
This amount will include court costs in addition to damages for the entry.
It is contemplated that the owner will be paid ocut of the amcunt on deposit,
tut this dcoes not preclude an award greater than the deposit, if this is
necegsary to fully compensate him. An award under this section will,
however, be finally determinetive of the owner's right to compensation.

It should be noted that the six-month period is in effect a statute of
limitations for recovery utilizing the procedure provided by this section.
However, the property owner is not foreclosed, either before or after

expiration of the six-month period, from pursuing any other civil remedy

gvailable to him.
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1I

An act to add Section 815.8 to the Goverrnment Code, relating to the

liability of public entities:

The people of the State of California do enact as follows:

Section 1. Section 815.8 is added to the Government Code, to read:

815.8. Notwithstanding Section 821.8, a public entity is liable
for actual dameage to property or for substantial interference with the
possession or use of property where such damage or interference arises
from en entry upon the property by the public entity to make studies,
surveys, examinations, tests, soundings or appraisals or to engage in

similar activities.

Comment. Section 815.8 is added to clarify the application of
Division 3.6 (Sections B810-996.6) to claims for damages that mey arise from
rrivileged entries upon private property to conduct surveys, examinations,
explorations, and similar activities. In general, this section codifiesg
the decisional law that gives content, ms to these entries and activities,
to the assurance of Section 1% of Article I of the California Constitution
that compensstion will be made for the "taking" or "damaging" of property,

See Jacobsen v. Superior Court, 192 Cal. 319, 219 P. 986, 29 A.L.R. 1399

(1923).

This section does not authorize any entry upon property or the conducting
of investigatory activities. Rather, the section provides a "rule of reason"
to govern the liability of the public entity where such entries and activities
are authorized by other statutory provisions. As to entries upon private
property to determine its suitability for acquisition by eminent domeln pro-

ceedings, see Sectione 1242 and 1242.5 of the Code of Civil Procedure.
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In cases where a condemnation proceeding eveniually is filed to take
the property, or a pertion of it, the damages mentioned in this section
may be recovered by cross-complaint in the condemnation proceeding. Cf.

People ex rel. Dept. of Pub. Wks. v. Clausen, 248 Cal. App.2d 770, 57 Cal.

Rptr. 227 (1967).

In imposing liability for "actual" damage to property and for "sub-
stantial" interference with possession and use of the property, this section
provides only a general standard that must be applied with common sense to
the facts of the particular case. The term "actual dammage” is commonly used
in similar statutory provisions in other states. See, e.g., Kans. Stat.
Ann. § 68-2005 (1964); Mass. Laws Ann. c¢. 81, § 7F {1964); Chio Rev. Code
Ann. § 163.03 (Supp. 1966); Okla. Stat. Ann. tit. 69 §§ 46.1, 46.2 (Supp.
1966); Pa. Stat. Ann. tit. 26 § 1-409 (Supp. 1966). Judicial decisions
from other states have alsc given sensible applications to the phrase. Bee,

e.g., Onorato Bros. v. Massachusetts Turnpike Authority, 336 Mass. Sh, 1k2

N.E.2d 389 (1957); Wood v. Mississippi Power Co., 245 Miss. 103, 146 So.2d

546 (1962). A specific consequence of the use of the term "actual” is to
preclude recovery of the purely "nominal” or "constructive” damages that
are presumed in tort law to flow from any intentional tort.

Use of the term-"substantial interference" recognizes that any entry
upon private property causes at least a minimal "interference" with the
onwer’s‘use, possession, and enjoyment of that property. The very presence
upon property of uninvited "guests" would be deemed by some property owners
to be an interference with their property rights. The phrase "substantial,”

however, is intended to execlude liability for entries and activities that,
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to gquote the leading California decision (Jacobsen v. Superior Court,

supra), "would not in the nature of things seriously impinge upon or
impair the rights of the owner to the use and enjoyment of his

property.”




