#36.55 8/25/69

First Supplement to Memorandum 69-86
Subject: Study 36.55 - Condemnation (Arbitration)

You will recall at the last meeting the Commission approved the
recommendation relating to arbitration of just compensation for printing.
The Comnisslon directed that the recommendation be sent to the various
persons and organizations who submitted comments on the earlier tentative
recommendation for any additional comments they might wish to make. The
topic was to be included on the agenda for the September meeting 8o that
any such comrents could be examined before the recommendation i1s finslly
printed.

Attached to this Memorandum are four letters commenting on the
recemmendation. Exhibit I is a letter from Tom Stevens, Regional Director,
Ios Angeles, of the American Arbitration Asscclation. He believes that
the bill is desirable and that the facilitles of the Assceclation would
be fully availadble tc handle arbitrations for agencies and owners that
might wish to use its facilities. ZExhibit XI is another letter from
Gerald B. Hansen, who you will recall wrote a long letter (previously
considered) pointing out the undesirable aspects of arbitration in general
and expressing the view that it should not be used in eminent domailn cases.
Exhibit IXI is a letter from the Chairmen of the State Bar Committee on
Govermmental Lisbility and Condemnation. The Chairman indicates that the
Committee will not have an opportunity to further comment on this subject
prior to our Beptember meeting but that individual members will send us
any comments they may desire to send. (We received none.) Exhidit IV is

a letter from Robert D. Cherlebols, Regional Director, American Arbitration




()

Associstion, San Franciszco. He believes that the recommendation is desirable
legislation except he would reguire payment of one-half of the expenses of
the arbitration by the condemnee unless the parties ctherwise agree or the
arbitrator otherwise determines. You will recall that the Commission
devoted a considerable amount of time to the dlscussion of this particular
problem. The staff suggests that no change be made in the recommendation
in response to this comment.

The staff suggests that the recommendationlbe finally approved for
printing as set out in the attached galley proof (after any typographical
errors are corrected).

Respectfully pubmitted,

John H. DeMoully
Bxecutive Secretary
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PLEASE REFLY TO P. 0. .SDI,5?534

August 19, 1969 .

Mr. John H. DeMoully
- Bxecutive Secretary
- Galifornia Law Revis;on Comm13°1on

Bchool of Law .

Stanf'ord, University .
‘Stanford Calliorn¢a 9%30‘

Dear Mi-. DeMoully _
: ]Thls is. to rep]y to your lcttﬂr of July jl, 1969, ln connectxon witn Syour i _ o
PR Commd33¢on B recommended b1ll as to Arb:tratian of Juﬂt Campenaation.  -‘3 e e

B | hava rev1cwed the renomnanatlon and Pkplanatory mat&rmal Hith Robert
| Coulson, Executive Vice Prepident of this Association.  We believe that the.
bill would provide a us seful altcrn&tlvc 10 ﬂondcmnlng agencies’ and land
owners, under which orompt ant, equitablL 9va1uat10ns could be bbtained o
their mitual benefit. Passage of such a bill would therefore be a publiu
service. The Tacilities of this Assac1at:0n would be fully available to
handle arb1trat1qns fox &anClLa and owners thab4W1sh ua bo adminiutnr such
cages. L : S . . : : :

Very tiruly yours,
S
";_': R
,;';) o E“ Bt ia _,_ ) - . o s :‘ :
Pom Stevens - . . T ST e T e T
Reglonal Director ' Cot : : ' o '
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EXHIBIT IT

LAW OFFICES OF
BRESSANI, HANSEN, SHUH & BLOS
1206 BANK OF AMERICA BUILDING
SAN JOSE, CALIFORNIA 85113

GEBALD B. HANSEN
CLARENCE J. SHUH
RICHARD B. BLO®

TELEPHONE (408! 294-0H08

August 1, 1969

California Law Revision Commission

School of Law
Stanford University

Stanford, California 94305

Attention:
Re:
Gentlemen:
In response to your
tentative recommendation
advised that I think the
itself to more important

I s5till believe the

John H. DeMoully, Executive Secretary

Voluntary Arbitration in Condemnation

suggestion for comment on your
as of July 31, 1969, please be
Commission shonld be addressing
problems.

six specific substantive cbjec-

tions listed in my letter of Apxil 14, are still valid.

If the Commission believes in the rule of law, as I
do, to obtain a just rather than an arbitrary result, why
does it move in the direction of an arbitrary proceeding

called arbitration?

¢

GBH:bl

'/ o ]
Gerald B. Hansen \

Very truly yours,

{L/n,_jr

“h




AST Suppe

JOSEFR~ D PEELER
SOHN M AaCRIKSOR
MAELWIN D v RON
CAv. .2 A LVANS
SAMEY F.iUDLAM
GERALD G RELLY
JERSE R Q'MALLE®
BUUTL E. CLARK
MURRAT &, MARYIN
STLUALUT 2, PLELER

BRLUCE A, REVAN, JR.

HALPH . TRICASON
CHARLEG . POPAES
THOMAS 4 FEIuLY
AICHAHD T APZy
GLORGE O, ~ADLEY
THOMNAS W, CGLuINS
METER &, mRrAQFGIAD
OONALG J. DREW

Memo 69-86

QITHARN D. LEAR
LELRRARD KLU ARYAC
d. BRTRICA wWHALEY
NMIGCHALD W CONMOOM
FPCMsEL M BUHD s

EXHIE

3

Lt eSO
SERL Tsh

MUSICK, PEELER & GARRETT
ATTORMNEYS AT LAW

CHME wWiltSrlifwE BEDULEVARD

WILLiAKR . TmAMNUEL
EOWAlIL AL L am IR
20MM R BROWKING
DImmLD R, Gm:t
C.ROEENT FERGUSON
CRUDER Yio WOURES
AGEEPr h Eaggs DE D
FOMALL 5. TRA:HER
JEFFREY H. MATSTH
RCUAERT £, THNWACGN

P TELEPHOND [FI13} GRY- 3322
T iAo casd .

CAfLL TEEELDART

ROGEAR @ Mavwin! E=
FRAMR vLoNLIM W
CALE . EUYMAL

LEW RS L

R R R A
TIT AR [ R VLN N

July 31, 156%

Mr. John H. DeMoully

Executive Secretary

Californiaz Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Commitrece on Governmental
Liability and Condemnation

Pe:

Dear Mr. DeMoully:

I have for acknowledgment vour letter of July 30,
19269, concerning the subject matter of litigation expen-
ses in condemnation and the recommendation of vour
Commission relating to arbritraticon of just compensation.

For your information, the next meeting of our
Committee will not take place until the 3rd Saturday in
Qctober next and, accordingly, it will not be possible
for this Committee to review yvour recommendations and
advise vou in connection therewith bv RAugust 27 as you
regquested. However, 1 have forwarded this material to
each member of the Southern Section of this Committee
who may, if they desire, send their individual comments
tc you which, of necessity, are not to be taken as an
expression of the opinion of the Committee.

Very truly vours,

George C. Hadley
Chairman

GCH :mm

LOS AMGELES, CALIFORMA B0O0I7
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August 21, 1969

State of california

California Law Revision Commission

Attn: Nr, John H, DeMoully, Executive Secretary
School of Law

Stanford University

Stanford, california 94305

Dear Mr., QOeMoully:

| have read the recommendation relating to arbitration in Bninent Domain Proceed-
ings,

The recommendation appears to be thorough and should be a useful tool for public
agencies acquiring land, as well as protecting the rights of condemnees, | do
have one suggestion however relating to the costs of arbitration, f the arbi-
trator's compensation is paid solely by the condemnor, a presumption of bias

may be created, |t might be a better choice to have the arbitrator make a
determination as to who should bear the fees and expenses of the arbitration,
excluding his own fee and that of witnesses; and in so doing, remove the possi-
bitity of bias., The condemnor however might be required to advance all of the
fees for the arbitration, therefore eliminating the possibility of a financial
barrier to the condemnee, The betver rule would be that which is taken by the
American Arbitration Association in Section 47 of their Eminent Domain Arbitration
Rules; that is, “aill other expenses of the arbitration including required
traveling and other expenses of the arbitrator.,..the expenses of any witnesses
or the cost of any proof produced at the direct request of the arbitrator, and
the fees and expenses of the escrow, if any, shall be borne equally by the
parties unless they agree otherwise, or unless the arbitrator in his award 4

. assesses such expenses or any part thereof against any specified party or parties,”
The key words being that they are to be borne equally by the parties unless

they agree otherwise, Under these circumstances, it would allow the condemnor
to enter into an agreement, providing the condemnee is agreeable, where the
condemnor would pay all of the expenses as described in Section 1273,02 Sub-
section A,

An additional reason for requiring some payment by the condemnee is the possibility
that many, if not all condemmees, would bring an acticn for a detemmination of
their property value, The reason for requesting the arbitration being that they
would have, in fact, nothing to lose, They would have the initial offer by the
condemnor plus the condemnor would be paying for all of the arbitration, and the
only question to be resoived by arbitration would be whether the condemnee gets

~more=




more than the original offer, This could cause the acquiring agency a consider-
abie increase in costs and time,

| would appreciate receiving any changes or revisions which are made to the

recommendation, and will look forward to Seeing it introduced in the 1970 legis-
tature,

e

i

Very truly yoursy /
. o g f B "-.’/_f/

,-./.'r V ‘ .
Robert.D, Charlebdis— "=
Regional Director

RDC/avj




