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#63.20-40 » 6/10/69.
Memorandum £9-81

Subject: Study 63.20-40 - Evidence (Marital Privilege)

At the June 6-7 meeting, the Commission discussed the deletion of
the provisicns relating to the marital testimonlal privileges fram Senate
Bill 103 and the submissiocn of the same provisione on these privileges
to the 1670 Legislature, The staff was directed to prepare a recommenda-
tion on the marital testimonial privileges for considerstion by the
Commission at the June 26-28 meeting.

The recommendation is attached. We also attach pertinent porticns
from the C.E.B. bock on "Trial Objections." Although we belleve that the
recommendation should be distributed for comment, we slso request thet we
be permitted to get it ready to print during the summer so that this work
can be finished up when the printer is not busy, We have no doubt but
that the recommendation will be approved by the State Bar and other
interested groups since these groups previocusly epproved the same
recommendation.

Respectfuliy submitted,

John H. DeMoully
Executive Secretary
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WARNING: This tentative recommendation is being distributed so that
Interested persons will be advised of the Cormission’s tentative conclu.
sions and can make their views known to the Commission. Any comments sant
to the Commission will be considered when the Commission determines what
recommendation it will make to the California legislature.

The Cormission often substentislly revises tentative recommendeations
as a result of the coments it recelves. Hence, this tentative recommends-

tion is not necessarily the recommendaticn the Commisslon will submit to
the Legislature.

NOTE: COMMENTS OF INTERESTED PERSONS AND CRGANIZATIONS MUST BE IN THE
HANDS OF THE COMMISSION NOT LATER THAN AUGUST 15, 12§9, IN ORDER THAT THEY
MAY BE CONSIDERED BEFCRE THE COMMISSION'S RECCMMENDATION ON THIS SUBJECT
IS SERT TO THE PRINTER.




_ NOTE
This recommendation inelndes an explanatory Comment to each
section of the recommended legislation. The Comments are written
a8 if the legislation were enacted since their primary purpose is
to explain the law as it wonld exist (if enacted) to those who will
have occasion to use it after it is in effect,
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LETTER OF TRANSMITTAL

The California Law Revision Commlssion was directed by Rescolution
Chapter 130 of the Stetutes of 1965 to study the law of evidence.
Pursuant to this directlive, the Commission has undertaken s continuing
study of the Evidence Code to determine whether any substantive, techal-
eal, or clarifying changes are needed.

Senate Bill 103 was introduced at the 1969 legislative session to
effectuate a Commission recommendation that certain revisions be made

in the Privileges Article of the Evidence Code. See Recommendation

Relating to the Evidence Code: Number 4-.Revision of the Privileges

Article (November 1968), reprinted in 9 Cal. L. Revision Comm'n Reports
S0l (1969). The bill as introduced included provisions relating to the
marital testimonial privileges. However, questions were raised concerning
these provisions when the bill was debated on the Assembly floor and the
provisions were amended out of the bill before it was voted on by the
Assembly so that enactment of the remainder of the bill--provisions
relating to the psychotherspist-patient privilege--would not be deleyed.
This new recommendation is the same in substance as the marital
testimonial privileges portion of the recommendation submitted to the

1969 legislature.



RECOMMENDATICN OF THE CALIFORNIA LAW
REVISION COMMISSION

relating fo
THE EVIDENCE CODE

Number &..The Marit..al.Teétinmnia‘l Privilepes

The Evidenee Code was enacted in 1965 upor recommendation of
the Law Revigion Commission. Resolution Chapter 130 of the Statutes
of 1965 directs the Commission to continue its study of the law re-
lating to evidenee, PPursuant to this directive, the Commission has un-
dertsken a continuing study of the Evidence e to determine
whether zny subsiantive, technieal, or clarifving changes are needed.
In this conneetion, the Commission is eontinunoush reviewing texts,
li;;: re;mew articles, and eommunications from ju({ges, lawyers, and
others. !

The Commission has reviewed Hearey, CaLironnia| TRIAL OBIECTIONS
{Cel, Cont. EQ. Bar 1967) and has coneluded that| Sections 971 and
573 require vevision to eliminate problems identified by Mr. Heafey,
Aceordingly, the Commission makes the following recommendations,

Section 971

Evidence Code Seetion 971 provides that a mardied person whose
EpOTSe 15 & party to a proceeding hay a privilege not fo be called ag a
witness by any adverse party unless the witdess use consents or
the adverse party has no knowledge of the marriage. A violation of
the privilege occurs as soon as the married person is ealied as a witness
end before any elaim of privilege or objection is made. This privilege
iz in addition to the privilege of 2 married person nof lo testify against
bis spouse {Evidenes (fode Section 370),

In a multi-party retion, the privilege of & married person not to be
ezlled oy a witness may have undesirable eonsequences. The privilege
not to be calted apparently permite the married person to refuse to
take the stand even though the testimony songht would relate to a paxt
of the case totally uneonnected with his spouse. As worded, the priwi-
lere 19 unecondittonal; it is viclated by ealling the fed person Ay &
witness whether or not the testimony will he “aga@f' his spouse,

Edwin A. Heafer, Jr., has stafed the problem as follows:

For example, if a plaintiff has canses of aetion against 4 and B
but snes A alone, neither privilege can prevent the plaintif from

calling Mrs. B as & witness and obiaiuing her testimony on mat-
1 For forther discussion, see 8 Car. L. Revismon Comncs RezdeTs 1314 (1867).
{ 508 )
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ters that are relevant to the canse of action against 4 and do
not adversely affect B, However, if plaintiff joins 4 and B in the
same action and wants to call Mrs. B for the same testimony, he
presumably can be prevented from calling her by her privilege
not to be ealled as a witness by a party adverse to her spouse .

and from qupstmnuw her by hor prlvz}erré not to testify afralnst
her spouse . . . 2 .

The privilege not to be called as 1 witness 'mso may lead to com-
plications where both spouses are parties ti thq proceeding. Where an
action is defended or proscented by a marriefl person for the *“im-
mediate benefit”” of his spouse or of himself anid his spouse, Evidence
Code Section 973(b) provides that either spouse may be required to
testify againat the other. Evidence Code Section 972{a) provides that
either sponse may be required to testify in Iitigation between the
spouses. Thus, the privilege not to be ealled and the privilege not to
testify a.gainst the oiher spouse ure not available in most cases in which
both spouses are parties® However, where the gpouses are co-plaintifis
or co-defendants and the aetion of ¢ach is not considered to be for the
“immediate benefit'’ of the other spouse under Evidence Code See-
tion 973(b), apparently neither spouse ean be ealled as an adverse
witness under Evademe Code Section 776 cven for testimony solely
relating to that sponse’s individusl case® Moregver, the adverse party
apparently eannot even notice or take the deposition of either of the
spouses, for the noticing of a deposition might be a violation of the
privilege.®

If the privilege of a spouss not to be called ms a witness were lim-
ited %o eriminal cases® the signifieant problams identified by BMr.
Heafey would be avoided without defeating thp basie purpose of the

privilege. A witpesa in a civil case could still eldim the privilege not to

testify aguinst his spouse. An adverse party, however, would then be
ebie to call the spouse of a party to the action 1o obtain testimony that
is not *‘against’’ the party spouse. Accordingly, the Commission rec-
ommends that Section 271 be amended to Hmit| the privilege provided
in that section to eriminal eases.

’I—Inm CazirornIs TrisL OBYECTIONE § 40.2 nt 314 {{,nl. Cont. Bd, Bar 1887).
¥ See g%mt, Carxrornisa Triar Opsucrions § 30018 a {Cal. Cont. Ed. Bar

tRIA lowing & patty spouse to use the privilege to a void giving testimony that
1d affect ouly his separate rights and liahilities seems to extend the &nw-

lege bayond its wederlviog purposs of protecting the marital relntion g
%&ﬂﬂ. CALIFORNTS. Trras OBIECTIONS § 408 st|317 (Cal Cout. Ed. Bar

I3, § 40.10 at 817,

t Apperently this privilege was not recognized im civil cgses before adopiion of the
Evidence Code. Under former Penal Code Section ;113 repesled Cal. Stats.
1965. Ch. 288, p, 1340, £ 145), neither a husband por & wife was competent
to testify agasinst the ot in & criminal sction except with the consent of
both, However, this section was consirged by the p
privilege rather than to imposs an absolute bar: the

gimcedi.wamgatgﬁ:mzfg 11’."& %05 (10485 P privilege, See People » 1F"Am; 682,
JE| eﬂp T -r' »
295 Pac. 6)39 {198 it was enid to mproper for & district atior-

)¢ defendant o imvoke the
held to be

testimonixl privilege i
harmlesg error, See Peopls v. Ward, 50 Cnl2d 702, 398
dﬁdrﬂmnothbecaued:snemrymcn
effect of the prosecution’s ullin( the apouse as 5 witness and 4
tnreing him to assert the privilege in the presence of the jury.

FEPEEN -5 ‘“‘&m’
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Section 973

Section 973(a} provides that a married person who testifies in a
proceeding to which his spouse is 2 party, or who testifies against his
spouse in any proceeding, does not have & privilege under Sectmn 970
(privilege not to be called) or 971 (privilege mot to testify against
spouse) in the proceeding In which the testimony is given. This section
should bz amended to elarify the rule in litigation involving multiple
parties, .

In muli-party litigation, a Don-party spouse may be called as a
witness by a party who is not adverse to the party spouse. In this
situation, the witness spouse has no privilege fo refuse to festify unless
the testimony is ‘‘agaiust’’ the party spouse; ypt after the witness
spouse hns testified, all marital tesfimonial prwlleges--mcludmv the
privilege not to tesufv againgt the party spouselw.lm waived, despite
the fact that the waiver could not ocrur if the claim against the party
spouse were Htigated in a separate action. Thus, the Evidence Code
literally provic‘ies that the witness spouse can be compelled to waive the
pmv:leoe 7 The problem stems from the breadth of the walver pmwsmn
i Section 973{a). The saction should be amended ‘to provide for waiver
only when the witness spouse testifies for ar a«ramst the party spouse.

The Commission’s recommendations would be e&'eetuated by the en-
actment of the following measnrs: ;

An act to amend Sections IFIRG73 of the
Euvidence Code, relating to : wHdence.
The people of the State of California do enact as follows:

E\ru:lenca Code Section 971 (omended)

Brccion 1. Seetion 971 of the Ev:dqme Code is asmended
to read:

571, Except as otherwise provided by statute, a married
person whose spouse is 2 pasty tb & deieudcmt o criminal

OBJECTIONS § 402 ut ‘214 {Cal. Cont. Ed Bar

¥ See. HEAFEY, CALIFOBNTA THIAL
1087).
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proceeding has & privilege not to be called as 2 witness by an
adverse party to that proeeeding without the prior express
consent of the spouse having the privilege under this section
unless the party calling the spouse does so in good faith with-
out knowledge of the marital relationslip,

Comment. Section 971 is amended to preclude the assertion by 8
married person of a privilege not to be called as a witness in a eivil
proceeding. As to any proceeding to which his spounse was a party, the
former wording of Section 971 appeared to authibrize a married person
to refuse to take the stand when cailed by a party adverse to his spouse
even in multi-party litigation where the testimony sought related to a
part of the case wholly unconnected with the v gpouse, See HEAFEY,
Canrornia TRl OsiEcTions § 40.2 at 314 (Cal. Cont. Ed. Bar 1967).
Apparently the adverse party eould not #ven not}me or take depositions
from the non-party spouse, for the noticing of la deposition might be
held to be a violation of the privilege: Id. § 40.10 at 317.

Eliminagtion of the privilege not fo be called) in a civil proceeding
does not necessarily mean that o uon-party spoyse must testify at the
proceeding. The privilege not to testify against ome's spouse in any pro-
ceeding {Section 970) and the privilege for confidential marital com-
munications {Section 980) are available in & civil proceeding. The mly
change is that an adverse party may call a non-party spouse to the stand
in a eivil case and may demonstrate that the imony sought to be
elicited is not testimony ‘‘against’’ the party sponse. In such z case, the
non-party spouse should ba required to testify. If the testimony would
be ““against’’ the party spouse, the witness spouse may claim the privi-
lege not 1o testify given by Section 970.

Evidence Code Saction 973 {amended)

Br¢. &, Beetion 973 of the Endenm Code iz amended to
rogd :

973. (a) Unless eTroncouslty eompelled o do so, a married
personwhote&t—ﬁeqm&waeeed-wtﬂwhehhﬂspaa&ema
pasty: o ahe testifies for or against his spouse in any pro-
ceeding 5 does not have a privilege undfr this article in the
proceeding in which sueh festimony is given. -

(b) There is no privilege under this artiele in & eivil pro-
ceeding brought or defended by a marripd person for the im-
mediate benefit of his spouse or of Ihmsqe]f and his spouse.

Comment. Subdivision (a) of Section 973 is pmended to eliminate
2 problem that arose in litigation involving more than two parties. In
multi-party eivil litigation, if a married person is ealled as a witness
by a pariy other than his spouse in an action to which his spouse is
a party, the witness spouse has no privilege not to be called and has
no privilege to refuse to testify unless the testimpny is “*agninst’’ the
party spouse. Yet, under the former wording of the seetmn after the
witness spouse testlﬁed in the proceeding, ali marital testxmomal privi-
leges—ineluding the privilege not to testify againgt the party spouse—
were waived. The section iz amended to provide for waiver only when
the witness spouse testifies ‘‘for’’ or “‘againgt™ tHe party spouse.

i - oo —.



