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#65.30 6/16/69
Memorandum 6G-80

Subject: Study 65.30 - Inverse Condemnation (Interference with Land
Stability)

Attached to this memorandum is a draft statute (Bxhibit I, pink
sheets) which incorporates the decision made at the first June meeting
to make Civil Code Section 832 (relating to excavations) applicable
to public entities. The staff has also taken the liberty of extracting
and defining the term "land stability disturbance damage"” in an attempt
to provide a suitable reference term. If the basic principles set forth
here in Article 3 and in Article 2 of the draft stetute attached to
Memorandum 63-79 (water demage) are approved, the staff suggests that all the
definitional sections, the "exclusivity" section, the "mitigation" section,
and the "offsetting benefits" section be placed under Article 1 with
appropriate nonsubstantive revisions to insure their applicability to
both Articles 2 and 3. With these modifications the draft statute will
(hopefully) be ready to form the basis for a tentative reccmmendation.

Respectfully submitted,

Jack I. Horton
Assopiste Counsel



Memo 69-80 EXHIBIT'I
Draft Statute
(Provisions Added to Part 2 of Division 3.6 of

Title 1 of the Government Code)

Chapter 20. Inverse Condemnaticn
Article 1. General Provisions
(to be drafted later)
Article 2. Water Damage

{Memorandum 69-79)

Article 3. Interference with Land Stability

Section 875. Definition

875. As used in this article, "land stability disturbance
demage" means damage to property caused by the removal of subjacent

or lateral support or by any other disturbance of soil stability.

Cexment, Section 875 defines "land stability disturbance damage” to
emphasize the result or impact on the property affected rather than the

particular cause of damege. See Comment to Section 875.2.



§ 875.2

Section 875.2. Liability for interference with land stability

875.2. BExcept as provided by this chapter, a public entity
is liable for any land stability disturbance damege proximately

caused by its improvement as designed and constructed.

Corment. Section 875.2 states the basic conditions of liability of
public entities for demage to property resulting from the disturbance of
soil stebility by public improvements as deliberately designed and
constructed. The section complements the existing statutory liability for
dangerous conditions of public property and for negligence generally
in the same fashion as Section 870.4. See the Comment to Section 870.k.
Zimilarly, this section is gualified by the rule of offsetting benefits
stated in Section 871 and by the duty of a property owner to take all
reasonable steps available to him to minimize his loss. BSee Section
870.8 and the Camment thereto.

Subject to the exception stated in Section 875.4, Sectionm 875.2
is intended to cover all forms of interference with land stability.
Included therefore are situations of removel of bofh lateral and subjacent
support, imposition of fill or other overloads on public property, as
well as concussion and vibration. In each of these aress, subject only
to the owner's duty to minimize his damage and to the exception provided
in Section 875.4, this section imposes liability on the public entity
without regard to fault for damage to property proximately cuesed by the
disturbance of the existing soil stability conditions by a public improve-
ment. The section simply restates former law with respect to the removel

_ of subjacent support (Porter v. City of Los Angeles, 182 Cal. 515, 189

Pac. 105 (1920)); and the imposition of fill (Albers v. County of Los

Angeles, 62 Cal.2d 510, 42 Cal. Rptr. 89, 398 P.2d 129 (1965); Reardon v.
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§ 875.2

San Franciecn, 66 Cal. 492, 6 Pac. 317 (1885)). Similarly, at least with

regard to developed areas, strict inverse liability for concussion and

vibration damage appeared to be the former rule. BSee, e.g., Los Angeles

County FPlood Control Dist. v. Southern Cal. Bldg. & Loan Ass'n, 188

Cal. App.2d 850, 10 Cal. Rptr. 811 (1961). While Celifornia appears generally
to require a showing of negligence as a basis of liability where blasting

oceurs in & remote or unpopulated arsa (see Houghton v. Loma Prieta

Lumber Co., 152 Cal. 500, 93 Pac. 82 (1907)), the issue of inverse
ligbility for demage resulting from such concussion and vibration seems
never to have arisen and has, therefore, never been answered. BSection
875.2 makes clear that there is to be no #istinction made in the rules
governing liability for damage csused by concussion or vibration whether
the public improvement be located in a remote or umpopulated ares or in
a populated, developed area:; in both instances, the publie entity is
liable for direct physical damage proximately caused by the public
improvement as deliberately designed and constructed.

Where lateral support i1s disturbsd by a public improvement, Section
875.2 provides a rule of strict inverse liability except where Civil

Code Section 832 is applicable. See Section 875.4 and the Comment thereto.



§ 875.4

Section 875.%. Exception to liability for removal of lateral support;
application of Civil Code Section 832

875.4. Notwithstanding Section 875.2, in any situation
governed by Section 832 of the Civil Code, a public entity is

liable to the same extent as a private person.

Comment. Section 875.4 states a limited exception to the rule of
strict inverse condemnation liability provided by Section 875.2. There
appears to be no sound reason why 2 public entity should be held to any
stricter standard of care than a private person in making the "proper and
usual excavations" embraced by Section 832 of the Civil Code. Therefore
in situstions where Section 832 modifies the absolute common law duty of
lateral support and requires only that "ordinary care and skill shall be
used and reasonable precautlions taken,™ the liability of a public entity

is similarly limited.

b
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Lloyd D. Huaford, Jr. 1669
Nationul Prosidens of the Institute of Real
Estate Management is Vice Prosident of the
San Francisco, Culifornia realty Brm of
Hunford-Freund & Co, specialists in man-
agement, sales, leasing, appraisal, and con-
sultation for all types of commercial and
investment real estate. dlr. Hanford, i ad-
ditior: to the profussional Certificd Praperty
Manager designution holds the NLAL aml
CRE. designations awardel by 1the Ap-
peaisal and Counseling proups respectively,
Mr. Wandord is a uationally recognized lec-
turer and has authored numwrous works on
management wnd appraisal subjects.
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By Lrovp D. Hanrono, Ja.

Acknowledgement with thanks is made 1o
The Instiqute of Real Estate Management
to re-print this article.

We as professional real estate managers are charged
by our clignts with a responsibility 1o enhance the
value of their holdings over the term of our man-
agement.

We have all speni long years of siuzdy and work to
develop the necessary analyucal and executive skills

" o accomplish our assigned tasks of managing ef-

ficiently. aggressively and profitably for our owner
clients. In the majority of cases we are able 1o re-
alize our goal of enhancing value provided that we
are not hamstrung by the operation of adverse legal
problems or by a lack of communication and de-
cisionary action on the part of our clients.

There is litle we can do to overcome the problem
of ownership apathy. Legal problems 1o often are
beyond our control. Yet, within the last twenty
or so years we as managers have all faced eminent
domain action and some of us have faced it many
times.

The 1aking of property by a public agency or the
threat of taking represents legal or quasi legal action

_ that has great effect on property value. Many of us

have ended up in a court of law to-protect value
by oontesting the settlement offers made by public
agencies. While this legal fight is a noble one it only
succeeds in the momentary arrest of a system that
altogether too often works to the detriment of the
property owner. '

We as managers should be devoting a substantive
ameunt of time to the task of modernizing eminent
domain procedures to protect property values and
stop, for once and for all, the adverse effect on value
caused by weli intentioned public laws.

No one can criticize the theory or soundness of
granting certain governmental subdivisions a power
of condemnation over property for the public bene-
fit or good. No one can argue the expediency or
wisdom of governmentatly sponsored redevelopment

- requiring ‘the exercise of eminent domain authority

since it is obvious that private capital, without this
power, could not hope to acquire adequate contigu-
ouspmmyandmtheopmmarkettommm
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re-use, Yo can vty oriticize e method s exerys it

et onn valuie,

To nadenstind the prollenr let us evamine briefly
sotne of the detramental factors involvid in the area

of roedeveloprnent.

1A local sedevelopinent agency studivs the region
and makes a public report klentifyving certain arcas
for putenial ralevelopment. This news breaks before
the project wrca is approved and fuisds are made
wviluble for acquisition. Areas su designoted can
reniain “unoflicial” redevelopiment arcas fur vears.
Ouce the anncuncement is made value is artificially
frozen. The demind for propenty bevomes very slack
as bayers knowing of pending redevelupment are hios-
g w0 purchose for fear that they may be purchas-
g a Jaw suit or may not sell at s break even price.
A properly owner having to sell is forced to accept

a lower than market price in order W offset the
buyors ownership risks. The longer the area lingers
the more value sullers. Value not only fuils to re-
flect changes in the general economy through infla-
tion but it also may deteriorate as demand wanes.
We as managers of properly within such an area

are Jurosd Lo st helplessly by knowing we are PUWLT-
boas 1o JLIAVHIL vidlue,

CBocal pencies ciploy various praciices i dp-
praisigy jroperties under redevelopmem, Most will

Coseiicit projesals frome various appradsers.While the

proposal solicitations indicite that the submintal of
a proposal does not constitute bidding the award of
the wark o0 ofien is made to the propaser with the
luwest price. These appraisals are often crunked out
wit i qass basis sty u short form and fail to ex-
Wil the qualiny encouraged by vur professional ap-
praisai groups. The method of Initiuting appraisal
work dues not assure the property uwiuer thal every
care is being exercised 10 be certain that he is offered
the highest price.

In the conduct of mass appraisal where one or
1wo appraisers independently duv the entire job it
seenss that the attempl 16 maintin o vilve uni-
formity outweighs the understanding that cach par-
cel of property is unique, We the nmuagm are help~
less to avoid this problem.

3. The Wﬂa of appraisul and litigution are often
100 high in relaticn 10 the value difference involved
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W0 Justily our sdvising u cient to Guht a vaiue offer,

v, Tenans Ln properties under impending rede-
velopiment temd o move and relucate ss soon ux their

legses expire porticalarly if o new lease would also -

iciude o new investment dn plant «quipment or
fixwures. 7 tenants don’t move thev renew on their
terars knowing that we know a vacancy will be hard
tw 5l while condemnation is pending.

5. The appeaisals used 1o ucquire property are
vfien over one vear old wnd may. in seme cases be

wvir two vears old, The property owner then does - :

not got an offer from the publn: agency based on
@ cuerent & pyraisal.

). ‘The Yaws of evidenice in some states are very

dmrimmml 10 the properiy uwners case since they
arbitrurily preclude certain types of testimony even
thuugh these ilens would be of paraniount import-
ance in making a market value decision,

© Unguestionably, we cannot fight all of these in-
equities by merely attacking on specific properiies
or by blaming our public agencies and their person-

nel. After all these inequities are buili into the sys

fem somd thus to eliminate them we as managers
must Hyght for a change in the system in our respect-
ve jurisdictions, If we. us o group, become more
aware of the value erusion caused by external furces
vow bevaud our cotitrol we can present a unifurm
front s bring about equitable change in the system
anid protect the values we are charged with en.
hancing.

The following few specific suggestions only scrutch -
the surface of the problem lut they may, with the

addicd benefit of your constructive t&oughr and ace
tivy, begin a philesophy. of change.

» 1. Once a public anncuncement is made, officially

er unofficially. desiygpating an arca as a redevelop-.

Ment aren lhe public agency should dave a period
of 1wo years in which to commence acquisition or
the urea should have the blanket of condemnaiion
lifid by precluding sny public action. official or
utlwn\w for u period of a1 Jeast five years, This
tvpe of restriction would force action mlhm a rea-
sunable time and if such action is not commenced
the properties would have a normal market sestored.

Further. during the twe year period a property
wveaier i almost Wotalty precluded feom refinancing if

cash is needid, The Taderal government must initi-

ate some form of lomt guaraniee Jwogram o assure
property cwners in redevelopment areas of the ability
o refinaurce even though the property is under u
blanket of coulemnaiion, This program should pro-
10t against outrageous loan fees and interest rates ap-

proaching usury.

These same principles could be applied 1 an an-

. noeunced highway or freeway route or power case-

menis, o,

2. Ju awarding appraissl constracts the specifica-
tions fur proposal should reyuire the proposer to
detail thé type of appraisal report that wil] be sub-
mitted and the approaches that will be taken 10 wlve
any spicific appraisal problems. The quality of the
proposal und the competence of the proposer. not the
price. should be the criteria of awarding the contract.

An enpare area should not be awarded to one or
twoe appraivers.To aveid mufarmuy and to assure
that ‘mnrket value. not wiifornt pﬂce- is the result
of appraisal. the arca under approisement should be
briken up on a gﬂd pattern e groups of pame}i

so that each approiser assigned a group of proper-
ties will be appraising on the same street or blocks

. as the others. No appiraiser should do ten or twenty

contiguows parcels. For example, he might do every

third or lfourth parcel dependiag on the number of
- uppraisers 10 be used, This wethod of appraisal
- would give broader nhmkmg te the agemey and would

tend 1o ﬁmnt out errurs in thinking if any occur,

3, W I+en acquisition time arrives the property
owner dﬂwid be given threc choices:

A. Accept the offer of the agency if he is satisfied

that ga;ﬁn market value is boing paid.

B. Su*nniz to arbitration where. the agency ap-
praiser would act as the agoncy representative,
The opner would hire an appraiser 10 reprosent
him and the 1wo apyraisers would select a mutu-
ally agredable third appraiser who would acl as
the aeutfal purty. The agency would pay all costs
of thejr appruiser. the owuer would pay all costs
of their expert and the costs of the third would
be shared equally by the twe parties, Both would
be bo*ml hy thie arbitrators docision. This would
be fapter. clicaper and miore equitable for all
pnr:mt than would actual litigation. There should
be a reaswialile time limit imposed w elect this
miethod. suy 60 days afier the agoncy offer is first

maue

C. If the owner is not sansl'ad with the offer and
does not believe in arbitration he could clect w0
allow hho matier to pmceod ta jury trigl.”

By h.p.mg these alternatives available the prop-
erty owiner has a reasonable weans of litigating
tl‘_&mug!;{arbim_ﬁm which i in mbat cases, cheapoer
and faster than a jury trial. This would prutect the
small owners who are 101 arguing abeut wide value
differences.

4. Rents custs becuuse of the threat of eminent

émmmmmhmt)mbcm
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The luw should be changed to allow as compensable |

damages any revenue loss from the date of an-

Jouncement of pending condemsation 1o the date of
o taking and where no acuon is ever taken the prup-
erty owner should be enlitled. after five yeurs, 1 file
a claim,

5. No agency should be permiitted to commence
acguisition bused on an sppraisal over swelve months
oll; If the appraisal is not currenms it should be up-
datpd before offering a price to the property owner.

6. The luws of evidence should be changed to as-
surp that the property owner could submit every
type of wstimony 1hat would form a part of market
shinking, In some jurisdictions 1estimony about of-
fer; or listings is barred even though in an open
market transaction this information would be crit-
u:al 10 buyer and scller in arviving at a decision.
The cvidence laws should not be aliowed 1o create
an ‘artificial market but rather must assure the citi-
zen that the rules of evidence will parallel actual

market phenomena,

The L. 5. Constitution guasrantces every Ameri-

T
Q@

can that his property will not be confiscated with-

‘vt due process of law and just compensation. The

syslem built around these rights of eminent domain
often precludes real just compensation. Rather. an ar-
tificial form of compensation is developed. With the
start of a new governmental administration we. as
managers, have a great opportunily to sponsor the
type of changes necessury to permit us 1o manage
wnd realize the continuing reward of value enhance-
ment without interference of inequitable laws ar
systemis.

We should take these few isolated remarks as only
a part cf our problems for we have many other areas
where gd\dmment attempting to be benevolent, has
seriously intjured ihe values we must preserve, We.
s managess. should critically examine zoning laws.
building codes and methods of property taxation as
other areni of influence that can adversely affect
value. Each of us. in our own areas can stud\ and

. offer constructive thinking as a means of initating

change. It Is cur job and our challenge 10 think cre-
atively and consiructively to bring about benefi-
cial changé. %
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