6/19/69
Memorandum 69-Té
Subject: New Topic - Allocation of loss among insurers who have covered
the same lisbility
The attached letter and case were sent by Johr Miller as & suggested
nev tople. The toplc appears to be one suitable for Commissicn study.
If the Commlssion agrees, we will prepare a statement for inclusion in cur

next Annual Report requesting authority to study this tople.
Respectfully submitted,

John H. DeMoully
Executive Becretary



JOHN D MILLER
ATTORNEY AT LAW
SIMTE &1 FIRDEL:TY FEDERAL PLAZA
55% EAST OCEAN BEQULEVARD
LONG BEACH, CALIFORMIA 0802
TELEPHONE 43€6-7226

June 18, 1569

Mr. John H. DeMoully

Executive Secretary

California Law Revision tcmmsss1on
School of Law

Stanford University

Stanford, California 94305

Dear John:

Enclosed you will find a copy of a recent case,
which I mentioned at our Jast meeting, in which
the Justicés comment that a legisltative study
to develop a statutery method of allocation of
toss among insurers who have covered the same
Tiability be undertaken.

I have now ascertained that I will not be able
to attend the Commission meeting in San Diego
and [ have written cancelling my reservations.

Best wishes.

Yery truly yours,

JOHN D. MILLER

. o
i ,i -
By '/Q%g— 7
ecretary

P.S. In view of Assemblyman Murphy's comments, perhaps
thé’'subject of indemnity would be a major field
ef undertaking suitable to the Commission and its
responsibilities.

J.D.M.

JOM:pm

Encl.
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[Civ. No. 33398, Second Dist, Div. Que. May 28, 1005.]

FIREMAN'S FUND} AMERICAN INSURANCE COM-
PANIES, Plaintiif and Respondent, v. STATE FARM
MUTUAL AUTOMOBILE INSURAKCE COMPANY,
Defendant and Appellant.

fla, 1b] Automobiles—TInsurance—Xifect of Qther Insurance.—In
an action for declarvatory relief by the linkility insurer of an
oil company sgainst the insurer 6f an automobile involved in &
gecident while in the custody of one of the oil company’s
service stations, the trial éourt properly corecluded thet
defendant was solely responsible for the loss, whers the par-
ties etipulated that defendant’s policy covered the oil company

_am an additional insured, where plaintifPs poliey provided that
it coverage should be excess over other valid und collectible.
insurance while defendant’s policy provided for proration iu
such ¢ases, and where, inasmuch as plaintifi's liability limits
were much greater than defendant's, it eould not be said that
plaintifl’s exeess provision amocunfed to an invalid escape
clause,

{2] Id—Insurance—Effect of Other Insurance.—Gencrally, courts
will give heed to the excess insuranee provisions contained in
policies, even In situations where to do so will be incousistent
with proration provisions in other policies.

APPEAL from a judgment of the Supcrior dburt of Los
Angeles Coanty. Adolph Alexander, Judge. Affrmed.

. Aetion in declaratory relief to determine that defendant is
primarily liable for en indemmuity and to recover the amoumt
of a settlemrent with rearmnab}c costs. Judement for plainmtiff
“affirmed.

‘Spray, Gould & Bowers and Daniel Q. Howard for Defend '
ant and Appellunt.

Lawler, Felix & Hall, Thomas B, Workman, .Jr., and John
R. Neeee for Plaintiff and Kespondent.

{1] See CalJur.2d, Eev., Antomobile Insursnee, §53; Am.Jur,
24, Automobile Insurance, § 202, '
MoK, Dig. References: [1, 2] Autamobiles, § 63-11.

Pl
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THOMPBON, J.—Appellant, State Farmn Mutual Avtomo-
bile Insurance Company (State Farm), issued its poliey
insuring Lewis Miller and his 1936 Oddsmobiie against lia-
bility for bedily injury to a singie person to a limit of
$50,000, Respondent, Fireman's und American Tusurance
Companies {(Fireman’s Fund) issned s poliey insuring
Standard il of Californis against Hability for claims of
bodily injury to a siogle person to a limit of $2000,000, The
Btate Farm policy is limited o liability arising out of use of
an automobile while the Fireman’s Pund policy covers lia-
bility in general ineluding that arising fium use of an auto-
mobile. On April 22, 1964, while both policies were in force,
Miller left his Oldsmebile at & Standard {4l Serviee station
for lubrication and pave permission to the employees of Stand-
ard Oil to operate his ear for that purpose. After the service
of the car was completed, & Standard Oil employee drove it to
& portion of the station wsed for the parking of patron’s
automobiles, He parked it with the front whesals resting
against & used tire casing to prevent its rolling forward. Sal
L. Mitchell, whose business was the purchase and colleetion of
vsed tire casings from Standsrd Oil, came to the station in
the course of his business activity, He removed the tire casing
from in front of the Oldsmobile which rolled forward pinning
him against a wall. Mitchell filed suit for the resulting injury

- on May 20, 1264, naming Standard Qil and **Does” as the

" defendants. State Farm refused defense of the suit, and Fire-
man's Furd conducted the defense. Midchell's suit was settled
after {rial and pending appes! by the payment of $17,500, Rea.
sonable costs of defense including attorneys’ fees were
inenrred in the amout of approximately $5,000.

Fireman’s Fund then filed the action which is now before
us seeking a deelaration that Btate Farm was primarily liable
to indemmnify Standard Qil against the claim of Mitchell and
for recovery of the amount of the settiement and of the rea-
sonable costs of defense. The case was submitted to the trial
eourt npon an agreed siatement of facts, copies of the respec-
tive policies issued by the two insuranee eonpanies, and &
stipulation that the State Farm policy covered Standard Oil

- as an additional insured and that the costs of defense previ-

- gusly incurred were reasonable. Judgment was entered for
Fireman's Fund and this appeal followed. The sole conten-
tion of State Farm on appeal is that the judegment of the trial
eonrt was erroncous by reason of the language of the ‘“other



‘May 19697 Fimeyan’s Fuxp wre. COMPARIES v. 481
Srare Fanu wre. Co.

insyrance’” elauses in the State Parw annd Pireman’s Fund

polieies, :

The Fireman's ¥und policy states: “TIf the Insured has
other vulid and colicetible insuranee against a liability
Jnsurad by this policy, the insuranee provided by this poliey
shall be exesss ingarance, but enly io the exient of the differ-
ence jn limits of Hability between sveh other valid and
collectibie insurance and tha limits of liability provided by
thiz poliey. ™’ .

The relevant “‘other jnsurgnee’ provision in the State
Farm poliey is: ““If the ingured has other insuranee against
Hability or loss esvered by this poliey, the company . . . shall
rot he lakle for a greater proportien of such liability or loss
than the appliceble Hability Liears to the total applicable limit
or liability of all colleetible insurance against such liability or
loss,"” The poliey also eoniaing an *‘excess insuranee’’ clause
as to nenowned automobiles, which is not applicable to this
ease.

State Parm argucs that the pertinent portion in the Fire-
man’s ¥und policy must be disregarded because it is an
illegal ‘‘escape clause,” and, alternatively, that the policy
language and equitable principles dietate that the loss be pro-
rated between the two insurers on the basis of their respective
poliey linits {56,000,/2,050,000 to State Farm and the remain.
der ¢ Fireman’s Fuud). [1a] We conclude, as did the
trial court, that in view of the stipulation of the parties with
respem to eoverare by State Farm the Fireman's Fund pcrliey
is “‘exeess insurance’™ and cnnscquentlv that State Farm is
solelty rssponsible for the Joss, ‘

The case before us is another in ‘that rapidly growing num-
ber of litigated dispates among insurance companies involving
the issue of liability for loss in instances of multiple insur-
ance eovérazal This not necossarily beneficla! frequency of

IPhers appears a real need for legistative study to develap a statutory
method ef slloeation of joss anony jnsurers who have eovered the same
Yiability, There is widespread publie eriticism of the cost of administra-
tivn of automobiie iability iasurance and the consequent high eost of
such insurance te the public. (Sec for example Hodosh, dute Compen-
satior Plans and the Clatms Mar, 1968 Ynsuranee Law Journal 816.)
Litigation of the type invelved here inereases that eost perhaps unneces-
sexily. Mitehell, the injured party, reccived a settiement of $17,500, If
we assume, not unreasonably, that hia lawyer received o fee of 40 pereent
of that amount, £10,500 remained to indemnify Mitchell for hia jess.
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litigation hag undoubtedly been oceasioned in part by Cali-
fornia decisions on the subject. There is at least one decision
(Peerless Ces. Co. v. Continental Cos. Co., 144 Cal.App.24d 617
-[801 P.2d 02} ) which conceivably can be read as supportin"
nppe]lant’ contention that the pertinent ‘‘excvess insurance’’

‘ ,prowsmn of the Fivenan's Fund pelicy is unenforeeable as

an “‘eseape clause™’ and several decisions which hold that
where the one policy eontains a proration clause (as dnes the
State Farm policy) and another policy contains an “‘exeess
..insurance’’ clanse {as docs the Fireman’s Fund policy) the
loss must be prorated o reconcile the language of the two
policies, (Colby v. Liberiy Mut. Ins. Co., 220 Cal.App.2d 38
[33 CalRptr. 538] Supreme Court denied hearing Nov. 6,
1963 ; Apparel Mfrs. Supply Co. v. National Auto. & Cas. Ins.
Co., 189 Cal.App.2d #43 {11 Cal.Rptr. 380] ; Americen Auto.
Ins. Co. v. Scaboard Surety Co., 155 Cal. App.2d 192 [313
P.2d 84] Bupreme Court denied hearing Jan. 6, 1958; Truck
Ins. Exchange v. Torres, 193 Cal.App.2d 483 [14 Cal.Rptr.
408] Supreme Court deunied hearing Auvgust 23, 1961; Air
Pransport Mfy. Co., Ltd. v. Employers’ Liab. Assur. Corp.,
Lid, 91 Cal.App.2d 129 [204 P.23 647} Supreme Court
denied hearing June 2, 1949}

There are other eases which hold te the eontrary—that in
the ease of multiple insurance policies covering the same loss,
one of which contains » provision for proration in the event of
other insurance and the otlier a clause that it shall be treated
as ‘‘excess insuvanee’” to any other policy, the policy with
the proratiou clause is primary and must bear the loss fo is
poliey limits. (Pacific Employers Ins. Co. v. Maryland Cas.
Co, 85 Cal.2d 3]8 {54 Cal.Kptr. 383, 419 P.2d 641]; Conti-
nentat Cag, Co., v, Barteh Ins, Co., 57 Cal2d 27 [17 Cal. Rptr.
12, 366 P.2d 455], American Auta Irs. Co, v. Republic
Indem. Co., 52 Cal 2d 507 [341 P24 673] ; Universal Under-
wrifers Ins. Co. v. Aetng Ins. Co., 249 Cal App.2d 144 [57
CalRpir. 240]; Ohio Farmers Indem, Co. v. Iaferinsuradce
Ezchange of Auto. {lud a{ Bouthera Cal., *266 Cal.App.2d

Attorney s fees for defense of the pe r-mnal injury action were in excess
of $5.000. Tho case at bench involved a complieated trinl and extonsive
briefs on appeal. Tt iy difficult to conclive 1hat tutal fous to eounsel for
the two insurance eorupanies with rospeet to the declaratory relief action |
will be less than av additional $3,000. Thus, $17,000 has probably been
expended in attorneys’ fecs to achicve tho pa;mmt of an z.udemmty of
$10,500 to the injured party. .

¢ Advance Report Citation: 266 A.C.A. 348,
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— |72 CalRptr, 269]; Wiishire Ins, Co. v. Transii Cas.
Co., 2458 Cal App.2d 719 [58 CalRnir. 861]; Firemen's Ins.
Co. v. Continental Cas. {o., 176 Cal. App.2d 698 [339 P.2d
602} Pleasani Valley ele. Ainsu v. (el-Farm Ins. Co, 142
Cal. App.2d-126 [298 P.2d 100).} -

Not only are there “two lines of decision each pointing to a
result different from the other, but there glso is a lack of
discussion in the cases in each line purporting te distinguish
them from cases in the other, Our analysis impels us to the
conelusion that while individual cases in one line can some-
" limes be distinguished from individual cases in the other there
are many situations where distinction is not possible. (For
example comnpare Pucific Employers Ins. Co. v. Maryland Cas.
Co., €5 Cal2d 318 [54 CalRptr. 383, 119 P.2d 641] and Wil-
shire Ins. Co. v, Transit Cos. Co, 248 Cal.App.2d 719 [56
Cal.Rptr. 8617 with Colby v. Liberty Mut. Ins. Co., 220 Cal.
App2d 38 [33 Cal.Rptr. 538} and Awr Pransport Mfg. Co,
Lid, v. Employers Liab, Assur. Corp, Lid., 91 Cal.App.2d 129
[204 P23 647].) We conclude from that apalysis that an
effort to draw subtle distinctions to force a reconciliation of
the cases must so inevitably focus npon artificial differences as
to be without basis in logic. State Farm contends that the
cases adverse to the position which it here asserts are distin-
guishable from the case st beneh in that those cases involved
elauses of policies which limited soverage as “‘execess insur-
ance’’ only in the ezse of nonovwned antomobiles. That con-
tention is not supported by 2 reading of the decisions. The
rationale of those cases is not dependent upon the condition
precedent to the operation of the ‘‘excess'’ clause. Signifi-
cantly, also, in the most recent decision of our Suprame Court

" holding against lability of an insurer whose poliey earried an

‘“‘excess’” elause and in favor of full liability against the
insurer whose pelicy contained a proration clause, the oper-
-ation of the “*excess’’ elause was not restricted to nonowned
vehicles, {Pagific Employers Ius, Co. v. Maryland Cas. Co., 65
Cal.2d 318 {54 Cal.Rptr. 885, 419 P.2d4 641].)

[2] Being thus forced to choose between conflieting deci-
"sions, we select as binding those in which our Supreme Court
has squarely ruled on the issue, and we accept the proposi-
tion enunciated by the court that: ‘It is the genersal rule that
courts will give heed to the excess insurance provisions con-
tained in policies, even in situations where to do so will be
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ineonsistent with provation wrevizions in other polieies.”
{Pacific Employers Tns. Oo. v, Marplend Cas. (o, 65 Cal.2d
218, 328 [55 CalRptr. 235, 414 P27 8i1]5 [ib] We,
therefors, give heed fo the “excess insacanee” provision in
the fireman’s ¥uaand policy altioagi to do 50 will be Tnconsist-
ent. with the proration provisien of the Staie Parm policy,
and we conchude that only State Farm is Eable for the loss
here mvolved, ’

State Farm argnes that-the pertinent ““excess insuraunce"’
provisios in the Fireman's Wund peliey is in reality o so-
ealled “‘escape clanse’ of the iyps deelared to be invalid in
Peerless Cas. Co. v. Conténental Gas. Co., 144 Cal. App.2d 617
(301 P.24d 602], a decision which State Farm repeatedly states.
hos “‘never been overruled.” This srzument of State Farm
has the vice not vniypical of the substitution of a label for
reason. It ignores the facts. The kev to the deeision in Peerless
15 to be found in the factual dicussion by the court appearing
on page £22 of the offivial reporter. The court there states,
“Both in the Air Transport case and in our esse there was no
such execess. In the Air Transport case the coverage under
both policies was the sarae; in vur case the combined eoverage
of the other policies (Prerless ard Lloyd’s) is the same as that
of Continents]l with respeet to property damage . .. and
exceeds that of Couniinental with respeet tn coverage to one
person . . .7 Thus in Pserless the carrier seeking to be
relieved of liability by resson of an “'excess jnsurance’ pro-
vision i Iis poliey was asserting the validity of its provision
where ihe existenee of other insurance in an amount equal to
or in excess of its policy limits precluded liability under any
coneeivable sircumsianees. To the extent that Peerless retains
vitality in the face of later decisions, we are of the opinion
that it must be Bmited to that partienlar factual sitnation. In
the ease ai bench the Hmits of the Fireman’s Fund policy
were $1,950,000 greater than those of the State Farm poliey.
The potential of liability for ‘*excess insurance’” was thus a
real bne.

Stale Farm arguss finally that equitable considerations
dietate that the Joss be borve by Fireman’s Fund, the carrier
of the persen whose negligence cause the injury. That argu-
ment has been rejected in Wilthire Tns. Ca, v. Transit Ces.
Co., 248 Cal.App.2d 715 {56 Cal.Rptr. 861] and Ohio Farmers
Indem. Co, v. Interinsurance Exchange of Auxio. Club of
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Southern Cal, ¥266 CilApp.2d {72 CalRptr. 269].)
Those decisions reguire that we rojoct it here,
== The judgnent is affurced.

-

Fourt,"A eting PP, 3., and Lillie, J, conenrred,



