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Memorandum 6G-47

Subject: Study 12 - Jury Instructions

Attached are two coples of a draft of a tentative recommendation
designed to carry out the decision mede at the last meeting on this
topic. Also attached are exhibits that contain background masterial on
this topic.

Please mark your editorisl revisions on cne copy of the tentative
recommendation and turn the copy in to the staff at the March meeting so
that. your suggesticns can be -taken into accpunt when .the tentative

recommendation is reviged after the meeting.

Respectfully submitted,

John L. Cook
Junior Counsel

-



Memorandum 69-47
EXHIBIT I

[ HOLEROOK, A SURVEY OF METROPOLITAN TRIAL COURTS
10S ANGELES AREA (1956} at 119-120]

7. Feny Contpnean xstos oF Insaeoony

We huve eaploned certiin areas concerning
the consprelwnsibitity of jury bislroctions in-
cladimg the words ased in he fusteactions, the
maner of redhing thesy, sed the Jength of
them, Fat six examine the sabjective apinions of
1071 jurars as to whether they widerstood e
instrnactions,

Abont 93 pec cont of the jorors who answered
the question said that they did sdenstand the
instractinns, while aboat 4 per cent said it
they died wal. Fximivation of further answoers
of these jurars, however, cast some dowlds on
this score,

About 87 per cent of the jurors saidl that the
instructions were discusseed in the jury enom.
Apprnimately T per cont sadd that they were
net discussed amd T oper cont said that they
sometimes were, Over 38 per eont of the jurors
sadd that there was disagreement as te the
meaning of e instructions and alumt 1Y per
cent said that there was uot. The only conclu-
sionn which can B deaswn is that while wost
jurors thought that they personally understomd
them, nearly hall of this group conceded that
somehaody on the jury did not.
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EXHIBIT II

Forum Feature

Should Instructions Go Into

Yhe Jury Roowmn?

By Thomas J. Cunningham*

Can't civil jiries read?

Don’t erimingl Juries hear waoll?

These lawyers fuestions sugiest the confusion, and the
conlroversy sirronhdling a jury's rizht te take written in-
structions into the JUry room. Some Jawyers, indeed, hay
not realize tud one nrtjor distinetion between (he il minis-
Lration of civit and eriminal Justive in California avises from
the fact thal criminal Jwvies may, hul civil Jurics may not,
lake copies of the conrts stractiong on the T indo the
ey room o aid them in thedr deliberations,

The oral rendition by the judie of the written instructiong
contirining the pointx of Jaw which must be applicd by the
Jury to the facts of a piven ease canstilules the conventional
method of jury instruction, Writlen reruests for instrue.
tions, in civil coses, are proseuted (o e eyl carly in the
trial, antd (he et decides whether 1o gy, refuse, or medify
the proposed instractions, The subinitled instructions subise
quently may he amencded by the porties only when new
issnes have been rajsed during the eourse of the Lreial, Tn
the March-April, 1957, issie of the Svarte Han dotenar, )
supgrested several ways to improve this mcthod of propidas
tion and presendiriing of (e court’s tnstructions to the Jury.?

It is upon comypiletion of Wwe ovad presentation of inslrue-
tions by the court thal the aforementioned practice of dis-
tinguishing helween eriminsl and civil Juries arises, One
may woll gquiestion (e rationidity of the vyle which permits
a ceiminal jury to have bussession of copies of the inslrie-
Lions.during ity deliberations, while denying the same privi-
lege to a eivil Jury. One may nquire, furthermore, as 1o
the desivability of a rule which would wake pessossion of
instructions ducings deliberation by a Jury, either vivil or

* Formmer Sopweriny Ceonrrl Juekse i 10n Angeles Conmty, ol now
Goneral Cotnsel of "The Regonts of the Hriversity of Calj furnia,

' Cunndug b, -, T CInstracting Juries"™ 3% Calic, g1 L J 12%-136
(1057},
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eriminal. a pEmckdory regnivement, Coincidentally with the
foregoing issucs one should isvestipate the possibility of
improving the method al prepacation of writton jury instrue-
tiong in g manner consistont with the protection of the rights
of the litigaling geotics wml the expeditions esmduet of the
business of the conrl. In this articke 1 shatl examine these
probleins,

Present Inconsistent Praclices

Caolifornia low relatings o the possession of wrillen instroe-
tions by the jury appeass o be dnconsistent,” Sinee 1372 the
Penal Cisle his permitiod erimingl jurics to iake copies of
the eourt™ insteuctions inte the fury room? The Code of
Civii Procedure, howoever, does ned oxtend this privilege to
Juries in civil matters? e practice has been elrd o be
permissibbe in civil vases if e parlies conseot thereto,™ but
an extensinm of The privilegae by the court on ils own imsdion
hias bren Tiedd to be ivrepalor, althisgh nosl necessarily preju-
dicial.® The taking of instractions into the jury is not
mandatory, luwvever, in either criminad or civil cases

Juesrs sdbeapiing o arrive ol just verdicts in cither vrim-
imal or eivil coses wonkd be affected equasdly, it wonld scem,
by the apporlienily o shwdy the instructions of the court

T Fhe arpgisvent conbl e ke, hewever, Thiad e distionedion is
sounnd in thal b critainad e lavolving, for the ot prort, vvasdd-
ctmlions of Hic and hieaty, 1Iu pirpotedly wnfaviorable axpeets of
the paractice are atitweihied, Bl consideralions are e prescnt in
givil voses which sare oomeernol generatly, with the peeiBle hage of
properiy. n this roceeel 3 oadvandd bo neteal eal, oltieangth oxpresaly
proviced Ty sbalele i Ciifuenia, il hos been beld eliewhors g the
vse of writion bediuctions by a jory ina critaial case was ngprogser
b (bt KL jnfrinnoel wywon the vkl fie o pobbic teial by the sceusiad,
Holloay v, Shife, 2 FL, 398 (13197, Saeve pode, 36 ALH, o {1ay,

A practical e h!‘lt.mcm whiiclks minlit be offiawdd for sthawing,
Jurtes dn et voeacs 1o ave e wrilten instractions ix that the
gvetigie amibny of in lrtulmu- i s ctisminal cica i usuadly muach
smalier thin in vivil cases. Whibe it woubd nol e Feversibde error
in o criminnt case o m\u nnly the fewe matpletory  instruetions
rodgiirent (s Fricke, OO W, Cotifornin Crimduad Procedire 268 (4th
o 105 1), the Taw s pel vlu ar in eivH eases (s e B, supra),
sl gkt jundpen pive inntsecable dnstrie i, eacially [ pii-
RUHEP ChNCE,

=k e, Cotle, s I35, i0 part peoavides: “Upon pdiving For
dl.'ﬂhl-rniinn, the jury ey ke with them oL o writben histroetions

'(‘nl l mll- e, l'rl-u, sy (38 Fereira v, SHeey, 38 CallApp. .',"ﬁ_
358, 176 Viwe, 317 1 1953)

* Fercira v, Nifre TN ;rmm nolde 4,

* Mplikian v, Inchepeadens Paper Stock Co,, 8§ CalApp2d 144, 108,
2 P20 539, 5310 (1),
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during their deliherations, I the practice has merit in crim-
inal cases, it would seem equally meriterious in civil cases.
Furthermere, if the practice is sound as an optionit under-
taking, @& would appear crually sound as a mandalery re-
guircanenl,

1L cannot b conlended, cortainly, Ut the Suregoing sw-
gestions cbrse any radical by wew theory, Ax varly ns S9H
the Calibornie Legishiure sniended seetion 612 of tiwe Code
of Civil Procednre (o provide that “jujpm retiving for
deliberntion, the jury mast lake with them all instruclions
given, ... No instrewetion banded 1o the jury mhst conlain
anything to show whose regnest ib was given” (Kinphuasis
addid ) Thoe bill conlainitg the amendment was declared
trennstitutionad for technicat reisons’

It ean be argued, on the other land, thal the aforetien-
Gioned distinetion between criminal aml civil juries, as a
practival matter, o noet exist o any material extend.
I civil coses, as well as in eriming] matlers, jurors ey
reqquest it the cnart perend iG instructions, and in crinminal
cases juries are nol always permitted s have copics of the
inslevctions, sinee sote jadaes oppose the provtive* wml
ALY JUPOES are snawie that they may ask e the instroe
tions, Many practicing lawyers, moveover, aned st jdpies,
appose any extenzion of the existing practice,” slitings thetr
reasen for such opponition o be that the praclice is disrup-
tive aml tends Lo profong the deliberations of the jury,

The procidures employed in othey states are as chiverse ds
the pppating praclices Followed in Colifornia® Most stales
provide fir jury possession of instruetions slaring delibera-

tion, cithor as a requirement or by permisston, i civil amd

criminat coses. Some stales follow California in distinguish-
ing between the matere of the cnses. Indiana prolibils the
practice entivels. A few stiles live no Jaw on Lhe subject,
and, although there exists no federal statute or vule regquir-

1 phee amenrhnent, Ol Stats, 10T, e 02, ser, b1l po 105, was parl
of the el of Raocho 3, 10, Cal. Stebs, bl p, 817, which was an et
revising the Code of 2ivil Procebure, The st was hebl to e apcan-
stitilican] Do b wis Feeenarted gl pubitishied at el
ax revisedd, and Do i afid ned eomply with e sequirement that
vy phe stbjoct e expresaed in s gitde, Leewis v, Doune, 1239 Cal, 200,
G Par 4768 CEHHILY.

 prussell, P, The lslbiook Heporl, Fight Monlhs Laler, Gt
(AL, 1057).

* Jhidd.

W aoe Palmibr Summiey of Law of Olher Siales, Colitornin Loaw
Hevision Connpission, Heempmepskation and Stindy Thetatiag do nking
Instrontions {0 the Jury Hoom, C-15 1o C-17, ine. (Nov. 10, TH3G).
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ing the practice, it has beet held thal it is not crror for a
federal teial equet o give the jury a cupy of ils instructions, "

In the absence of any uniform precedent for revision of
the present provedure, Califoriia legislidors, in reviewing
this problem, themselves must gprrovide amswers W four bogle
guestions:

i. Docs the provision of written instruetions to any jury,
cither civi} or eriminal, constitute an improvement in the
administration of justice?

2. Is there any rational basis for distinguishing belwoeen
civit and eriminal juries with respeet to the provison of
writlen instructions?

3. 11 copics of wrilten instructions should be given to
juries, should they he given on o permissive or a mandalory
basix?

4. Woukl proper preparation of instructions for use by o
jury be consistent with the exigeneies of the pormal trin)
court situation?

Recently Proposed Revisions

The Cilifoenia Law Kevision Commission in ity vopont of
November 10, 1956, recimumendoal that juries be given
writien instritetions in bolh eivil and eripinal eases, *upon
the request of any party, made belove the jury has retined
to begin its defiberations, or upon the request of any juror,
mde 1t any time before verdic,” as wel ax upon the court’s
own melion'? Esisting law os to reguests for forther in-
structions would not be chianged, except that the progesed
amendments (o the Vepal Code and o the Cade of Civil
Procodure would also provide thid “the jury may communi-

" Carrado v, Urited Statex, 200 .20 7312, T22-723 (10, ¢, Clr,, 1953),
cort, denivd sah won.; Swith v, United Staten, 349 UK, 132 (1935);
Hawpt v, Unitedd Siales, 330 UGN, 638, 843 (1037) (gpiving ooy of
colirt's charge o jury nol ceversille error),

T Califrnin  1aw  Hevision  Comeobssion,  Recomonendidlon and
Stuty Rebding th Taking Instraetions Ao ihe Jury Room (Nov, I8,

1854).

i, ol (-6,

Scectivn 1137 of the I'ena) Cowle wisttked be anendoed to rend: “Upon
retiving for deliberation, the Jory may take all |ml:-ru exovpt dipratl-
Uonz which hisve been Tecelved e evidence in the eatise, or cogeies
of sweh public ricordz or privale doctments given in ovidener a8
oughl nol, in thwe oplniot of the Court, o be taken frony the pueson
hoving them In possession. They may abzo nke with fhaan oanlex of
the testimony or other proceedings on the teiol, tnken Wenwelves
or any of them, bul pons laken by any other porson” Thid,

A seclion 1137.5 woenld be added 1o Ui Penat Code Wy read: *Allor
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cate the request . . . through the ofticer if the jury deter-
mines that i is not aceessiey 1o he eonducted into eowrt for
this prerpse amd the conrl may seod the insiructions W the
jury by the oftives.™" The commission cunelicled that there
is no rational Lasis for cmtinaing the present distinclion
between civid it crimbia! cises, and Tt @] U be advantage
of having: availuble Lo the trier of fact in all vises a state-
ment of he issies te he deerded and of the controfling beyal
principles would seem o nutweigh the risk, i any, that in
gome cases the jury might be confast by the Lusgonee of
the instructions or mishsl by the Sharp ones” in their num-
ber or Ukt in others they may be distracted from the main
job al lunud."'

Fhe Hedbrook Hepori™ reeommended, in eivil eases, ex-
pevimentalty at deast, that the jury shoukl be peritied 1o
Like instructions into the jury room. A review of the re-
action of varinus Los Anceles avea prronps 10 the forepaing
recommendation indivates that the Los Angeles Superior
and Municipal Conrt judues amd the Los Angeles Bar Asso-

cindion disaprecd with the suppestion, while the Boeverly

Hidls Bar Assovialion agreed, hat with impertant mudifica-
tions and limitalions.'™ N should be wted, bowever, 1hat
e conclusions of the foregaing geonps did not refhect, in
each e, the spinions of the entime moembership, nor did
thee Hotbrook Rteport docmment all facets of the problen,

I has fnstracked $he Jurs, the cour? mues pive The jury a copy of the
wiilten thetigeliogs: piven arnd Bie vond st ddo so tpon thae rerpaest
of sy porly, pante before the joary hon redived te bogin fs dvlithern-
thuns, oF upan the repesl of amy jorenr, made al any luwe befove
verdiel” Fhid,

A seetlon 6005 wouhl Do idet 1o the Code of Civil Provediee e
send: “After i L beteaeted the jrey, Be eonrt may give the Jury
a vopy of e written fetvaclivng given pmd e conrt xhall o =0
ugron Lhe voruest of any pirty, ouche befine the jury s rodived 1
beegrin ids ediberations, or upon (the foguest of gy juror, suade at any
1hne boefore verdiel” bl

YOI, ol -7,

To seelion TIAR of the Pesal Code aod fa seclion 614 of Lhe Caorde
of Civil Provedire theee wanld b added the foltowing paragraph:

Ui, ofter e jury Bos petioed for deliboration, aey jurer fegaeests
o vopy of the writlen instruction: given by the canrl, the jury oy
computpicate Bie recquest to the court hrough the oftieer if 1w jury
dotermines it it 3¢ pol peecsary fo be conrducted into vonel for
ts prpeeny and e conrl soay sead e insteuetionss 4 e jury by
the offieer.” hil

e, at O1-11,

" olhrook, J. G, A Servey of Melropiditan Trial Coweds, Yane
Angefes Arca, 303-245 {IR66).

CRusnell, Panl, The Holbrook Teport, Fighl Months Loter, 86
{Aug., 1857},
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In 1957, Senator Jess B Disey introtueed 2 bilt in the
Legisdature which oo voerbalim (e enactment reeom-
mended by Lhe Califormia Law Revision Commnission.'™ In
the same  fepislative  session,  Assemblyoun Patrick D,
MeGer introdisal a Ditl which was tanited in its scope (o
the amwarliment of sevlion 612 of thw Codee of Civil Proesdure
to provide that the jury, upon retiving for deliberation, may
take with it “the couwrt’s instructions e the jury™ in addition
o all other documients veevived in evidemee ' Section 612
wilh respeet ta civil trials ther would approximate the
preseat provisions of Penal Code section 11T, which applies
to eviminal cises,

In this respoeet B should be voted Gt Pepal Cotle section
109346) tvants 1o ke coiret e power o “cause copics of
the instructiae |, . to be deliversd to the jurors”™ in crim-
inal madleors, JL coukl be contended Lhat, in the absetee of
a correspanding section in the Code of Civil Procodure, the
courd, in 2 civil case, would not be empowered Lo deliver
instructbons (o Uwe Jury witheut a voeguest therefor,

1L ix mob certain, furthernewe, that the projesod peneivl-
sneul e seetiog 602 wostld gsive the jury or individas] jurors
a right 1o cempel the court to provide weition jury instrue-
tioms upon a request thevefr, His nol cortain, fur that
matier, tled the right s piven to eriniinal juries preseally
by seclion FEBT of the Penal Cule™ B is my bellef, however,
that the werd “may”™ as used in scetion 1937 amd proposcd

U Sunate B Ne, 33, whiel wosthd creet inde Tew the changes (e
the 1Pomsisk o aned o e Corde af Civil Procedbere, wot forth in nohes
13 sed 14, sirpiem,

= Asseaably 138 No, 3788, which wonbd el sechion 112 of s
Cosle of Civik Procostuee 1o reud s Tolbws: “Upon retiviee: for el
eration the Jary may ke with Hwae dhe conrt’s Bintrivtuns fae 1he
Jurp msd alb papers which fove been nertved as evidosee In the
conse, excepl dpussithrs, oF copli of such poaprers w8 ought ek, o
the opinian of e eourl, o be ko From e geerson having e
in persession; andd they may also tnke witls thwgn any exhibile which
the courl may decm jagpeer, potes of e lestimony or othor proe-
voeelivigs oo thee drick, token By Heweselves s gy of Thean, but o
tnken by niy olher porson.”

= in Prople v, Corbraa, B1 Cal. 518, 551 (1682, the comrl, in inter-
proeding seelion TI3T of WQwe Poanl Cole, adserved ik *{iile statute
ix ol amembadory, T eiveets The Cowrt Qo ) low the jury 1o thke with
thom oy pigwers feeived of eeldenee which may e sf serviee e
theny i tanking up Qwir vopdiet, bt powe ren boe ddkex withoxt the
perscisaion of the Conret,”  tEaphnsks adrb43)  In B conearring
vpinion, Justice Mekhnstey stated ot =[ifn pid of thedr recolloetion
of the: conlemts of a popesr given 0 evidenee, of of an Bstnndion
glven, the jury anay sk for e paper or esteactben; Lad F they
bedieve iemselves sullichntly sogainted whilr the contepls, ey
muny decline e tuke e paper or instrugtion with thes, 1L B pet the
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for use in section 612 should be interpreted as granting dis-
crelion to the jury to delermine whether or mat it should
take the writlen instructions into the jury room, Any uncer-
tuinty as to cilber point, however, would be dispelied by
the recommumdidions of Lthe Californin Law Revision Com-
mission bs inorporated in Schater Dorsey's bill, which em-
powers the courl tu pive insleuctions in cither eriminal or
clvil casey, and, furtler, makes mandalory the provisin of
instructions te the jury upon “the request of any party . .,
of . .. juror” Neither the Dorsey nor the MeGee bills
were acted wpsn by the Legislatuee.

In his Memormuhon No, 9, dated Febroary 19, 1957, the
Executive Seerctury of the California Law Revision Com-
mission suggested that the comnission consider two addi-
Uomal malters®' The first, that “fLpie copy of the instrue-
tions given 1o the jury shall be typewritten without substan-
tind hamdhwritten nwadification wl shatl not comtain any . ..
material which woubt ddentify particalar instractions s
having originativ] with a party oc wilh the cone,” would
specify the frm of the instractions (o be given to Qw jory,™
The second, that the stutute, perbaps, shoubl spocify thot
“HE the jury is given any of the instructions, B must be
given #lb of thim,” wourld regpiire the reconling of extempo-
rapeons instrrctions of the comrt.™ Bach uf these projposals

abaalttte right of Hw procecusion o defense o e the papers of
slraetint sent witde thee jucy, woless fine juryg denmad i 1, 01 554,
(Emphaesi: gabhd )y Justice MeKinatexs comeurrite; stateanent was
uned nx aulheovity, Iy sulyoguent eoses, e the prsuilion that 1he
Jurg, uraler sewticn 3937, baad o dalit (e e Jury fstroekion: sn Hx
degnnmed thevefow, See Peapbe v, Jhusbap, 27 Cal Apse. Hilb, 450 (1518);
Peaple oo Horowit;, 10 Cal Appetd 635, 500 {1995), The Cnlifornin
Law Revison Ustanbisdon alio ssioaed fhis vighi in N jury, Calt-
Tornta Taw Roeviston Comnesission, Rocommendiation sivd Stacdy Ttelal-
Ing 4o Takingg Testrnclions o U Jury [emn, C<13 (Nov, 10, 1958),
"l;l;iv Tangnge of section 117, however, cortidnly s ol clear on tw
nt,

" Memarandim Ne. 9. Sohjiect: Btudy Na, 12 Toaking Tnshrisctions
to lhe Jury oo (Feh. 19, 185%).

# i, al 2. Phe fullowiey sealence would thee be pdded t pro-
preed section G120 o the Codee of Civil Provedors snd progussas) see-
thon 10355 af thwe Prenal Cide, =0l ety in note 13, seprn: T copy
of the imstruction: giveh ta the jury shall be Legeewrilton witheol
stimluntint hamdwritten panditcation sewi shol] ned contidne any oiln-
o af suetsgily, avgavenl, oF malerial which woushl ideatify par-
tlentar bestinectionsz as hiwving originated will a puarly o with the
eotirt.” Fhid,

ik, 6t 4. The word “writlen” wonld then be deleled from pro-
poscdd section 1RAS of the Pesd Code and propesed soction 8125
of the Code of Uivie rocedure, and the follessving seadence woukbld be
otlded; "I the Jury s piven any of Uhe Bedraellohs, it imest be piven
al of then,”
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originuted with procucing lnwyers, and they reflect the view
that an exiension of existing proclices is dosicable, if, st
the same time, there are provided safepnands to protect the
right of the partics to be tried by a jury versed generally in
all the law of the case. 1L wan suppested further that the
provision to Lthe jury of hustructione beariog havdwriiten
changes and additlons, resulting, pessibly, in a tendency to
place unduc emphasis thereon, and instructions identifying
the party proposing the same be avolded,

Arguments in Favor of Giving Writion kutruclions
tu-the Jury

k. Even i a relatively simple case the court's instructions
may be lony and complex; therefore, it s unreasonable to
expeel a lay juror to vemember ornl instructions well snough
o apply the Inw of the instructions \o the focls of the case.

& U the jurors wore o kinow that copies of the instruc.
tons woukd be availuble in the jury room for lnter reforvace
during their deliberations, they would he less apt 1o plce
pasible tndue emphasis upon certain instructions which
may scom parlicnlarly perttnent at the moment of oral
delivery, ani nidsx the pertineaey of othoe igslpactims,

4 ¥ the jury had ready access e copirs of the court’s
tnsbsuctions, there would be less opporlunity for & stvng-
wilted juroe te impose his recollection of the eanrt's instrue-
Haar on the other jurors,

4. I the juey hud copies of the court’s instructions ne
jury tme would be spent in attempling to recall the oral
fentrwetions of the court and Jess jury time would be speat
in debating real or suppased distinetins in the Law
deelared in the Instructions.

. 5. Physical possession of the instructions in the jury room
would ebviate the necessity for note-tuking by jururs duting
the instruction period™ and woukl result in the devolion of
inoveaned aticntion to and concontration upen the oral deliv-
ory of the Inctructions by the court,

i

» “4ipan retiving for deltiberntion the jury m.v inke with them .
nnu-lolthelml orollu prococdings on the trial, lnln-nhy
themsrives or sny 2 Cal. Cude Clv. Proc., se, 812, Frrner

v, Cusalegnn, 141 Cnl App:m 487, 475-470, 297 P24 91 {19%8).
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Argumenis in Opposilion lo Giving Writtes Instructions
jo the Jury

1. Those in upposition o the provision of wrilten instruce
tions to the jury contend that the practive would result in
a substintial prolomstion of the length of a triol becpuse:
of the pusdthility of comsiderable rereading of the instrue.
Hunx cither by the entire jury or by single juruns.

2. Some jurors would give undue weight to partieular
insiroctions, or omwider them out of context, and not cone
sider the instructions ax a2 whole, if cupicx were avallable
in the jury room,

3. The oral presentation of bstructions by the conrd is
suflicient to provide the general backpround requingd by
the jury fir the comlucl of its deliberations.

4. Il there are no written instructions avallable 10 the
Jury, intellectunlly supecior jurors will be foss apt o tmpose
their will on the jury.*

8. Some upprments argue, morcover, Gud if atloroeys can-
not muee on the legal distinetions set forth in the instruc.
tions, kay jurors canmol be expecied o do any belter by
reading the instroctions, These opponents contend that the
praciive in civil cases ix preferable and that the low in this
respect should not be changed. They contemd, furthermuore,
that the Penal Code should be amewded to prohibit the
present practive of permilling even eriminal juries to take
inslructions into the jury mom.

Psychological Considerations

Since jurors have varying degrees of education, and are
individually more ur less receptive bo the viswd and awditory
methods of instruction,™ peycholugtical considerations faver
both oral instruction by the court and the provision of wril-
ten instruclions in the Jury room. Peychelogists point out

" In the case of Smith v, McMitlen, 18 Ind. 301 {1D62), the vourl
sald: "IF . . . the omurl =cnds {the writtea Instruclions (o e Jury,
inasmuch ax Jurors are nel urun mﬂmﬁly in their abiHiy 1o read
and interpect wrilbng, it puts [ In the power of sharp ohves on e
jury 1o read and becorw the nterpreiors for the coanrl, and mislead
their less sklifut fellow jirurs. We think focirociions sheald not
br send to the jury room, withowl consemt of Lolbh partics®

™ fce Allport, €. W, and Pustnuay, L., The Dsyehobogy of Rumor

(Mol aned Compuny, 1817); Newman, F. 1., “Eifvel of Crowding of

Matorind on Curves of Forgetting,” 52 Am. 1, of Psych, 801 (1939);
Jonex, M. ., sl English, 11, 11, “Nullvnal vx. Rute Memory ™ 37
Am, J. of Paych, 682 { 172€).
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that maderiol heivd or peied mmee s pot recalied as woll as
materid head or read move than onee, amd althongh main
painds ean be yetained affer a single preseniation, (that the
nccusate ritention of details or of precise pheasenlogy res
ghires e than one presentadion, Jury insteuctions fre-
guently contain o consishevable gquantity of material, 1n this
respect prsychiologists mnke the Furthor observation that the
greater the ammmt of the material presented, the lesser the
pereentiage thereof s velaiinal and retmembered,”

Mechanical Considerations

A determination regarding: the desivahility of permilting
or requiring juries s have writen imstrictions refates o
muly one fucel of the peneral problem diseassed herejn, As
statidd previously, tle precedural riphts of the partios res
quire pot only it the jury B instrueled on the law of the
ease Indd, firthey, that the insteuctions sl for this purgpese
be comypete and impaatial,

Althowh instructions, Tor the mest part, are proposed by
the respective Htigams, in ieory, aof least, they are the
fnctructbons of the ennrt, Working instructions are fmpar-
tant aarl shonild retain o part of the record, The eouet, Tur-
therawne, wonbll! continue (o receive reguests hoe submitied
instruetioms from the attarneys for the parties anet the enurlt,
a5 presed by reguired, would indicale which Higant sub-
mitfed a piven imstrection. The eourt would continue to
consolidate he insteuctons, make aifitions, dedetions amd
corrections therein, refuse some instructions sid add pew
oney of s own™ 1L wonld not be advizable, lwwever, to
permit the jury te siee these working instructions, since the
requircment of impartiality would be defeated, perhaps, §f
the jurors were to know which litiat subiticd 2 given
instruction. 1 is possible, lurthernore, that the juroes woukd
place uniduc emphiasis on the importanee of hancheritton
deletions and additions munte by the court with respeel o
particutar instructiens. In this respect it hag boen held that
where interlined matiers in Instruetions were nnl obliter-
ated so that the jurey coull not remd? them, the sending of
such instructions itde the juary reom was impreper™ In a
recent California erimingl case, & eonwviclion was reversed

i,
1 Onl, Contee Civ. Proe., see, B070; Cal, Pen, Codde, soe, 1027,
” Walters v, Indivnn, 3190 HLA DR, 142, 4B NE.2d 701, 794 (143).




288 Jusit s o e Stare Ban o CALIFmisia

because the judpe had adided an instruetion in his own hand-
weitingg to e printed instrictions, ™

As dmticated prevively, if the supested  practice is
adopled, the instructions shouks be retyped snd given to Lhe
Jury as the “eoinet’s instructions.” Even thiugh the details
of this procedure enuhl he provided, for the most part, by
the Rules of the Court, ™ opponehts of the praclice eondend
that Factors of fime and exprense would nnke this additional
step impracticd. Proponents of the practice, however, be-
lieve that the inslietions eoold b prepared dering the fingd
amguments, if uot hefore (hat tine, Sipee the instructions
presented orally canstitule, for prarposes of the record, the
mstruclions actually piven, it wottld seemn that ouly this
version should be piven 1o the jury alter transeription
thereof by the reporter, Such pracliice would atlow for any
variations betweest the submitted written instructions and
thase orally prosented by the court. These “clean” instrye-
tiohs eould be franseribyed ibnedintely amd given o the
jury cither prine te ar soon after e cotmmencennnl of
Hs deliborations. In this respect it should be noted Ut 2t
least one Moy District jusdee, hy the use of a tapwe
recordiy machine in the Jurs ream, permitied the playisek
of hix instroetions wpon the vigitest of the ey Bithey of
the faregving promslures would insire the reception by the
Jury of alf the instructions, which swoubd seom o b a neces-
Sy reqiirement singe i has boen held CETOReAIS, oven
by accident, 1 pive (he ey sonse bt not abl of the instre-
tions ™

It would scem that when The foess of disiirevment shifis
i mechanical considerations, suserplible of more or foss
simple solation, fram the valid substantive consitlerations in-
volved, i, dues ar devs nast the provision «of wyillen insteue-
tions Lo 1he jury make for better administralion of civil
and evimingd justice, it ix time 1 ve-eXanine the sincerily
of the purprrted desire reall ¥ o accnmplish weederd reform.

= Preoply y, Loy, 15 Cal e 215 R F RSN T I L AT {1458).
" The nwchanies of hiking One dnslrselions available in sujiatie
wm could he necomphizbed Aheough  revision of Bule 18 of e
Swperior Conrt Bides,

MRale, Senfonl N, "ltrinslrucling e Jury by Tope Reviwding,”
AV L Ao, Jued, See'y 198-150 ¢ ARTHE .

" Hawimand v, Foxter, 3 Monl. 123, 1 P'ne, 757, 750 ¢ 1B42).
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Conclusion

I the jurvy verdiet is o be just ant in conformity with the
court’s instructions as to Lhe applicable Jaw, it would seem
obvious Uit the jury should possess the highest possible
degree of comprehension of the instructions it receives. It
would follow, therefore, that the beneh and bar should pro-
mote any practicad method of providing sueh inereased
undecstancing. A procedure wherelny o jary would have
access 1o e instructions delivered by the court wonld

S appear to be sucly aomcthed. While theye are argamenls Tor

anck agtoinst the proposad, the psvehotogical argoents ted
o Taver the proposition of the caurt's reading the instruc-
tioms ol then allowings the jury 1o have them, Cerlaindy
arguments such ax the inereased time invalved aud mechan-
il eongideradinns, capable of solution, shoabd be given litle
weight if the cnds of jostice, in any single case, sre defeated
by adbwerence o suely argiments,

Anather consitteration of spreil importance 1o the lepal
profession relates te e desivability of consisteney in the
law. An invonsisteney should be toterated only when seane
rational basis for ity existence ean be asserted. In permid-
ting the convl 1o pravide written instructions to criminal
juries, owr Logistattee, implicd?y at Teast, has endorsed e
practice. Thoere appears to be e sound yeason for penail-
ting the procodure in eriminad eases and failing te make
provision therefor in civil natters, Furthermore, it the proce-
tice is sound, iU woubd appear that it should be mandatany
in ot cases, and nol tefi 1o the whim or desire of julges,
liiganls, connsel, o fivors in o parlicalar ease,

Il sane change in procedure is adopled, it is my belicf
that Lhe wrilten instroctions svailable to the jury shonkd
be given in the Tore of a transeription of lhe insbrections
actually rendered by the courl. The possibility of reversible
ercor may be avoided BT the tronseriplion contains all the
imstructions rondered (o the jury amd if the souree of a given
instruction is not identifod.

In the imterest of nsaring Tair and equitable justiee Tor
al} litipants and eonsisteney i Lthis fickd of law, T believe
tlte bench and bar of Califlornin should give greater support
to an adoquate solutien of this problem by the State 1.egis-
lature.
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W : This tentative recommendation is being distributed so that
inteprested persons will be advised of the Commission's tentative con~
clusicns end can make their views known to the Commission. Any com-
nents sent to the Commission will be considered when the Commission
determines what recommendation it will make to the Califorpla Legis-
lature,
The Commission often substantially revises tentative recommendations

as a result of the comments it receives. Hence, this tentgtive recom-

mendation 1s not necessarily the recommendation the Coammissjon will submit
to_the Legislature.




il

NOTE

This recommendation ineludes an explanatory (omment to each
section of the recommended legislation. The Comments are written
as if the legislation were enacted since their prhmary purpose is
to explain the law as it would exist (if enacted) 44 those who will
have oceasion to use it after it is in effect.
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LETTER OF TRANSMITTAL

The Californls Law Revislon Commission was authorized by
Resolution Chapier 207 of the Statutes of 1955 to make a study to
determine whether the Jury should be suthorized to take a written
copy of the court's instructions into the jury room in civil ae well
as criminal cases.

The Commission published a recommendsaiion and study on this
subject in November 1956, See Recommendation and Study Relating to
Taking Instructions to the Jury Room, 1 Cal. L. Revision Camm'n
Reports &t C-1 (195T). A blll was introduced at the 1957 session
of the Legislature to effectuate that recamumendetion. However, the
Commission determined not to seek enactment of the bill because it
concluded that further study was needed of the procedural probdlems
involved in meking e copy of the court's instructions available to the
Jury in the jury room. This reccmmendetion tekes into account the
problems that caused the Commissicn to withdraw its previous recom-
mendation.
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TENTATIVE

RECOMMENDAT ION OF THE CALIFORNIA

LAW REVISION COMMISSION

relating to
TAKING INSTRUCTIONS INTC THE JURY ROOM IN CIVIL TRIALS

Section 1137 of the Penal Code authorizes the jury in a criminal trial

to take a copy of the jury instructions to the Jury room. There is no

similar provision for civil trials and it is uncertain whether a copy of

the instructions may be taken to the jury room in a civil trial.

Apparently, because of this uncertainty, it is not the practice to make a

copy of the imstructions available to the Jjury during its deliberations in

2

a civil case.

See Cunningham, Sheould Instructions Go Into the Jury Room?, 33 Cal.

2

S.BuF. 278 (1957); 2 Witkin, California Procedure Triais § 73 (1954).
In several civil cases 1t has been contended that the trisl
court may not give the Jury a copy of the instructions because there

is no statute authorizing it to do so. Day v. General Petroleum
Corp., 32 Cal. App.2d 220, 89 P.2d 718 (1939); Melikian v. Independent
Paper Stock Co., 8 Cal. App.2d 166, 47 P.2d 539 (1935); Fererira v.
Silvey, 38 Cal. App. 346, 176 Pac. 371 (1918). Cf. Granone v. Los
Angeles County, 231 Cal. App.2d 629, 42 Cal. Rpsr. 34 (1965); Shelton
v. Burke, 167 Cal. App.2d 507, 334 P.2d 616 (1959). 1In each of these
cases the appeliate court held that if the trial court 414 err in
sending a copy of the instructions into the jury room, the error was
net prejudicial in the particular circumstances involved. Dicta in
one case Iindicates that the practice of providing the jury with a
copy of the instructions is permissible 1f the parties expressly
consent. Fererira v. Silvey, supra.

Holbrook, A Survey of Metropoclitan Trial Courts Los Angeles Area 304

(1956).

-1-



The function cf instructions 1s to guide the jury's deliberations.
In most cases the instructions are lengthy and complex, particularly
when ccnsidered from the point of view of a lay jury composed of persons
unfamilisr with either law or legal language.3 It 1s doubtful that the
Jury, baving hesrd the instructions once as given orally by the court,
can remember them in detail after retiring to the Jury room. The
availability of a copy of the instructions in the jury room would permit
the Jury to refer to the instructions for s written statement of the
issues in the case and the applicable law if it wishes to do so, In
fact, in most states, the court is authorized or required to provide
the Jury with a copy of the instructions.

The Commission has concluded that a copy of the imstructions should

be made availlable to the Jury during its deliberation55 and reccmmends

A survey of the subjective opinions of over one thousand Jjurors found
that nearly one-half of the jurors said that there was disagreement
among the members of the jury as to the meaning of the instructicns.
Holbrock, A Survey of Metropolitan Trial Courts Los Angeles Area 304

(1956) -
k
See Appendix to this recommendetion. See alsg 5 Busch, Law and Tactics
in Jury Trials § 723, p. 711 {1963).
5

Revision of the law relating to the taking of Jury instiructions iunto
the Jury room is not & new idea. As early as 1901, the Californis
Legislature smended Section 612 of the Code of Civil Procedure to
provide that the jury must teke all instructions with them into the
jury room, Cal. Stats. 1901, Ch. 102, § 111, p. 145. The bill
containing the amendment was declared unconstitutional for technical
reasons. Lewis v, Dumne, 134 Cal. 291, 66 Pac. 478 (1901). In 1956
the Californis Law Revision Commission recommended that the law be
revised to permit the instructions to be taken to the Jury room. See
Recommendation and Study Relating to Taking Instructioﬁg_po the Jury
Room, 1 Cal. L. Revision Comm'n Reports at C-I {1951). -The bill
introduced to effectuate this recommendation was withdrawn in order
to permit further study of the procedural problem of providing the
Jury with a clean copy of the instructions.

D



that the Judiecisl Council be authorized by statute to prescribe rules
governing the manner and conditions under which the court's instructions
may be taken to the jury room in civil cases. Establishment of the
procedure for providing the jury with & copy of the instructions by
court rule rather than by statute would permit revizion of the procedure
from time to time as experience under the rules demonstrates a need for
revision and would facilitate the development of alternative procedures
if the situation in particular counties requires a speclal procedure in
those countiras.6

The enactment of legislation auwthorizing the Judieisal Council to
adopt rules concerning the taking of imstructions into the Jury room
would reflect a leglslative decision that the teking of instructions into
the jury room in civil cases is a desirable practice. However, until the
Judicial Council has adopted rules and they become effective, trial courts
would be authorized to permit jury instructions toc go to the jury room
only in criminal trials. Nevertheless, because drafting of satisfactory
rules might require the solution of umanticipated problems concerning
the menner and conditicne under which instructions could be taken to the

Jury room, the recommended legislation should be permissive rather than

mandatory.

The Commission's recommendatlion would be effectusted by the enactment

of the following measure:

)

The procedure for presenting proposed instructions to the court and for
giving instructions to the Jury is outlined in Sections £07a, 608,
and 609 of the Code of Civil Procedure. The form of proposed jury
instructions is governed by the Californie Rules of Court. See
Supericr Court Rule 229; Municipal Court Rule 517.

...3-



An act to add Section 612.5 to the Code of Civil Procedure relsating

to taking 2 copy of the jury instructions to the jury room.

The pecple of the State of Califcrnis do enact as follows:

e



Section 1. Section 612.5 is added to the Code of Civil Procedure,
to read:

£12.5. The Judicial Council may adopt rules prescribing the
manner and conditions under which a copy of the court's instructicns
to the Jury in a civil trial may be or is required to be made avallable

to the jury during its deliberations.

Comment. The adoption of rules pursuant to Section 612.5 will
eliminate the uncertainty whether the court mey provide the jury with

a copy of the instructions in a civil trial. A Study to Determine Whether

the Jury Should Be Given a Copy of the Court's Instructions to Take Into

the Jury Room, 1 Csl. L. Revision Comm'n Reports at C-Q (1957). See also

2 Witkin, California Procedure, Trials § 73 (1954); Cunningham, Should

Instructions Go Into the Jury Room?, 33 Cal. S.B.J. 278 (1957). Grancne

v. Los Angeles County, 231 Cal. App.2d 629, 42 Cal. Rptr. 34 (1965);

Shelton v. Burke, 167 Cel. App.2d 507, 334 P.2d 616 (1959); Dey v. General

Petroleum Corp., 32 Cal. App.2d 220, 89 P.2d 718 (1939); Melikien v.

Independent Paper Stock Co., 8 Cal. App.2d 166, 47 P.2d 539 (1935);

Fererira v. Silvey, 38 Cal. App. 346, 176 Pac. 371 (1918). Section 612.5

reflects a legislative decision that the taking of imstructions into the
Jury room in & cgivil trial is a desirable practice. However, until the
Judicial Council has adopted rules and they become effective, there is no
statutory authority for such practice. Cf. Fenal Code § 1137. However,
such practice would not normally result in prejudicial error. Shelton

v, Burke, 167 Cal. App.2d 507, 334 P.2d 616 (1959). This section does
not meke 1t mendatory that the Judicial Council adopt such rules nor
does it require that, if such rules are adopted, the instructions be
given to the Jury in every case. The rules could, for example, make it

-



discretionary with the court in all cases or could require that the
instructions be sent into the Jjury room upon request of any party.

or only 1f all parties consent,
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AVCIHCUTY

Ala, Code tit 7, § 273 (civil & criminel); Hart v.
State, 21 Ala, App. 621

Valley Nat'l Bank v. Witter, 58 Ariz. 491 (civil);
Rule Crim. Proc. 280 (if any are taken all must
be taken)

Ark. Stat. Ann. § 27-1732 {(civil); Ark. Stat. Ana.
§ 43-2138 (criminal}

Cal. Penal Code § 1137

Rule Civ. Proc. 51; Rwle Crim, Proc. 30

Rule Crim. Proc. 1.400

Chattahoochee Brick Co. v. Sullivan, 86 0a. 50

Idaho Code Ann, § 10-206 {civil); Idaho Code Ann.
§ 19-2203 (criminal)

I11. Stat. Ann. Ch. 110, § 67 (eivil); Ill. Stat.
Ann. Ch. 110A, § 451 (criminal)

Smith v. McMillen, 19 Ind. 391; Jones v. Austin,
26 Ind. App. 399, 405<08 {civil); Hall v. State,
8 Ind. 439 (criminal). But see 33 Ind. L. J,
96 (1957).

Rule Civ. Proc. 198, Iowa Code § 784.1 {(criminal)

Clark v. Brady, 126 Kan. 59 {civil); State v. Bennington,

bl Kan. 583
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State v. Strachner; 190 La. W57 (criminal)

Rule Civ. Proc. 558, Rule Crim. Proc. 757

Behrendt v. Wilcox, 277 Mich. 232 (requested by
Jury}

Miss. Code Ann. § 1530 (boih)

: Mo. Rev. Stat. § 510,300; Rule Civ. Proc. 70.01

fivil); State v. Colson, 325 Mo. 510 (criminal)

| Hammond v. Foster, & Mont, 421, 433 (if any are

given all must be given)}

| Langworthy v. Connelly, il Neb. 3%0 (by implication);

Nehu Re\l'. Sta‘l’.- § 29-201'5

Rule Civ. Proc. 51; Nev. Comp. Lawe § 175.4L41 {criminsl

N.M, Stat. Ann. §§ 21-8-23 (civil), 41-11-12 {criminal)
{upon request of either party}; Rule Civ. Proc. 5la

People v. Monat, 200 R.Y. 308 (semble: part of charge
given to Jury at its request and without objectlon

by parties)

N.C. Gen. Stat. Ann, § 1-182 (if instructions are in
writing and if requested by either party)(both)

N.D. Rev. Code 29-220k; Rule Civ. Proc. 5la {civil);
K.D. Rev. Code § 29=-2131(1f in writing){criminal}

Ohio Rev, Code Ann. §§ 2315.01 {civil); &45.10
{criminal)
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ATUTREHENTY

Lowenstein v, Holmes, 4O gkla 33,37 (civii);
Ckie. Stat. tit. 22, § 893 (eriminal)

Ore. Rev. Stat. §§ 17.255 {civil), 136.330 {eriminal

5.D. Code §§ 33.3317 (civil), 34,3654 {criminal)
Tenn. Code Ann. § B0-2516

Rule Civ. Proc. 36.18; Rule Crim. Proc. 671

Rule Civ. Proc. W7(m); Utah Code Ann.§ 77-32-2
{criminal)

Bowles v. Commonwealth, 103 Va. 816 (dictum)

Rule Civ. Proc. 51; Siate v. Hart, 175 P.2d glk
{criminal)

Kule Civ. Proc, 51 (consent of all parties); State
v. Stover, 64 W. Va. 668, 671 (dlctum)}(crimine

Wood v. Aldrich, 25 Wisc. 695 (ecivil); Loew v. ftate E
60 Wise. 559 (dictum}{criminal)

Wyo. Stat. Ann, § 7-228

HTATL ‘. 1] 2 Ii:n I.-1.J 30} 'l:'::.
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Ore, X X

P&- - - ; - - - -
R [ ] I . - - - - - -

§
5 .C . - - - - - -
5.D, X X
Tenn. - | w | - X
(rklonfles)
Tex. X X
Utah X X
Vt. [ - - - - - -
?ﬂ . - - - x
Wash. X X
W. Va. X X
Wisc. X X
al

Wyo. -] =} - X
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