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Memorandum 69-45 

Subject: Study 44 - Fictitious Business Names 

The attached tentative recommendation reflects policy decisions 

made at the Febnary meeting, as well as a rather thorough nonsubstantive 

revision of the preliminary part of the recommendation. 

Substantively, the statute now provides for publication of only 

essential information, the number of publications has been reduced to 

one, and no publication is required at the time of the five-year renewal 

if the published in:formation would remain the same as that previously 

published. Posting has been eliminated, as weU as the requirement of 

filing a certified c~ of the fiotitious business name statement 

together with a seller's application for a sales tax permit under Revenue 

and Taxation COde Section 6066. Tangentially, with respect to notice-

giving procedures, the county clerk is now authorized to turnish s~ 

maries of fictitious business name information. Be is further authorized 

to charge a fee at least sufficient to cover ~e cost of this ~ervice. 

With respect to persons covered, the statute retains the requirement 

that the person"~gulal:17transact8 business in this state for a profit." 

Moreover, new Section 11904 expressly excludes medical partnerships 

authorized to practice under Section 2393 of the Business and Professions 

Code, as well as law partnerships. The former exclusion appears tully 

justified inasmuch as these medical partnerships are required to obtain 

a permit to operate under a fictitious name from the Board of Medical 

Examiners and the permit must be registered with the clerk in the county 

where the physicians practice. On the other hand, law partnerships, 

while not permitted to practlce under a "false, misleading, assumed or 
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'-.. trade name;' are not required to register their partnerships in the same 

manner as medical partnerships. ~us, if the purpose of the statutory 

procedures is to provide a ready source of information, it should be 

equally applicable to law partnerships. It should be noted that chiro-

practors, dentists, optometrists, landscape architects, and morticians, 

all appear to have similar restrictions as to the use of a misleading or 

fictitious name while not being required to register at a readily avail-

able source. In short, it would be somewhat difficult to distinguish law 

partnerships from these latter groups, yet the staff believes that the 

exemptions should not be carried so far. It would, of course, be 

simplest and perhaps most desirable to make no exceptions whatever and 

the Commission may wish to reconsider this issue. 

You will recall that; at the February meeting, it was tentatively 

decided to simply authorize rather than require the filing of an 

affidavit of publication, subject to an inquiry to the county clerks 

regarding the inconvenience of a second filing. A letter from Mr. R. B. 

James of the County Clerks Association responding to this question is 

attached as Exhibit I. You will note that he raises some other points 

regarding publication prior to filing but he does infolm us that a pro-

vision for subsequent, discretionary filing of an affidavit of publication 

would not be burdensome to the county clerks. Accordingly, such a pro-

vision is set forth in subdivision (d) of Section 17915. 

At the March meeting, we plan to consider and discuss each section 

of the statute in order that they may be drafted in final form, if 

possible, for the April meeting. 
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Ja ok I. Horton 
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CLERK OF SAN DIEGO COUNTY 

ft. IS. JAMES, CCUN"Y C"-fAlI( 

2:20 W. BROA.OWA Y 

SA.N DIEGo. CA.Lif"ORNIA 9210 f 

Mr. John H. DeMoully 
Executive Secretary 
California Law Revlsion Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Dear Mr. DeMoully: 

February 14, 1969 

There were a number of reasons why I suggested that the 
affidavit of publication be filed at the time that the certif
icate was placed on record. The results of our periodic 
analyses of fictit:!.ous firm name filings indicated that a 
substantial percentage of the certificates had never been 
published. A special questionnaire was sent to those indi
Viduals who had filed certificates without showing evidence 
of publication. Some responded that they had published but 
had failed to file an affidavit with us. Some indicated 
that they had filed the certificate but never had actually 
gone into business. And the balalwe either did not respond 
or the letters were returned undelivered. The group that 
inaicated that they had published but not filed their affidavit 
were requested to do so, but we have had very little results 
so probably they had not published either. 

If the affidavit was filed at the time that the certificate 
was placed with us we would then be assured that the cycle 
had been completed and also that it was not a frivolous filing. 
With the volume of paperwork that we handle, the second filing 
of an affidavit is not too significant an expense, but I feel 
that an affidavit is necessary if there is gOing to be a 
provision for publication. It would also seem to me that if 
the law is gOing to require publication and the postin~ of 
evidence of filing in the place of business, that we should 
not be held responsible for placing that evidence in the hands 
of the individual without proof that the complete law had been 
complied with. As it stands today, we are carrying on the 
records large volumes of filings of fictitious firm names that 
are invalid because of no pubHcation. If the affidavit had 
been filed at the time of the certificate, this would not be 
true. 

I would picture that we would develop a form in the Office of 
the County Clerk, with a portion th<:t.t could be perforated and 

TI!L .... HOl'llil! 
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at the time of r.lJj !Ir: 1 t. coul.d I)C !'cn;OV{,:0 lOOP poz;tlnrr: :in the 
inoivllLual ' s pla{;c cf t}t;:.;lne:~:), f,,:l.vin< f.:vldencc tljat the 
statute hau been Ct):np Lied yI} tfJ, :incluuj n~': .~lnv l'eqtd Y'eLi publI
cation. 'ihle eould not Ge' (lone if' 'NP w('r'e unawarE' or th.c 
fact of p1.wlicatlc,n 01' cHat p;JbU.'~aclo!1 i;;.to l'cer, delayeu. 

rro anst..;er" y()ur <1uegttonc mope to Ll1e ~;oillt, an ;] fridav1 t of 
publication rcc.!ulrcs illl entry on the r'eC(lrU of t.hp rl1~.nr; (lnJ 
a f1 Ilnl~ pJ'oceuure. '!'hc requirement 0 r 1'1.l11lJ': an afflda v 1 t of 
publicatlolJ, if diGr)cr~scti Witt), WGlJlu perpetuate ttl~ present 
probiem of' ineomplete' f:L11n,-;.:; and Lhe only ,wr:,'esl.ion thal 1 
have, aS3umirw Lhal pllbL!.C;tI.ion \,()u.id take place aflel' the 
cerLlficatc was fileci, woulu be \.llaL tll£ Count.'1 Clerk would 
issue a. certificate i'of' ;lOst.lrW In UK pia,,€' of uusiness upon 
r£:cei!Jt of Ulac affidavit c;llowiw" auequate p"bll"allon. 

LelT,al newspapers nave Uttle to rear from tile County Clerk. 
If they arc quaLt fleU to a(:cept the re!:'.pon:~ibill t..y of publl:3h
iUG legal not.ices:r the!. they ~hould tJe l'e~pon:.:dble for' the 
filin~ of an adequate afflCavl.I.. tlewspapera other than lel'als 
have alwa;ys felt free c() c,1Jl Uti,; OrnC(; for lnformation 
re~~ardin!~ time of r:uuJicatloti and tt-,e form of evidence .. III 
audition to Lhl~f, on l(~t:; ti(ittOHl of f~vLry cf-7rtlfl.catc or 
fictitious fIrm na:TlC fL't':D ·I·:(~ t-I(l'l(, J-1l'lnLt"1l t,h\2 in:s.trucl1ons for 
pllullca L-l()n anu any ;,ff'.idav tt ~ha l 'endiea Lc s trl,H they have 
complle(1 wtth t:!ls portIon or' tile statllte ii'lC> lIcen accept.eu. 

It .. illSt. makes i~OO(l :'::;l~lLSC lo toe to ,-dIld. t.nc ~'holc thlnr: up in 
one visIt to t.tl!.:· vfrlce cd" the Cuunty Clt.:rh and, in lilY opluion~ 
the ncw~>par)el"s l-luuld bc'nerl t.. U:; ttl1.~; I t'er'equlsi te. I eer'Lalul,\! 
am not adamd!l.t, OT' wt..i-ulu J vuie£: any O-tJ.IecL.1.()n nLher than 
exprez~i.eQ herC'" to 'l'Ilhatcv(;r I;::) (l(~c.1d('d Liy tnc Comr:lis!J.ion 
relut.ive to t.LlG par·t. of t.il(~ proole'H, bul J do fecI t.ha.t we 
w-lould h:tve a ;:!ieu.ner' r'ecord Jf our nropo~_:dl it) ~l~~c('Dtaule. 

Agaln, I want to thanh you Cor :"luur c'-'on;:;l(}ct'aL Ton • 

. "' i ) 

hllJ : (! II 
C C : \Ii 111 iam {]. :Jlj~ll"~} 
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STATE OF CALIFORNIA 

CALIFORNIA LAW 

REV I S ION COM MIS S ION 

TEm.'ATIVE RECOMMENDATION 

relating to 

FICTITIOUS BUSINESS NAMES 

REIlISEJ). STAFF DRAFT 

California Law Revision Commission 
Law School 

stanford University 
Stanford, California 943')5 

WARNING: This tentative recommendation has been prepared by the staff 
of the Law Revision Commission to effectuate the Commission's tentative 
decision that the publication requirement of the fictitious business name 
statute be lllOdified and the statute be otherwise revised. The draft 
has not been considered by the Commission and does not reflect the views 
of the Commission. 

This tentative recommendation includes an explanatory Comment to 
each section of the recommended legislation. The Comments are written 
as if the legislation were enacted. They are cast in this fOnD because 
their primary purpose is to undertake to explain the law as it would 
exist (if enacted) to those who will have occasion to use it after it is 
in effect. 
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NOTE 
This reeotnmendation includes an expu.n.tory Comment to each 

"""tion of the recommended legislation" The tAlmJJlents are written 
as if the legislation were enacted since their primary purpose is 
to explain the law as it would exist (if enacted) -W those who will 
have occasion to use it after it is in effect. 
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#44 

TENTATIVE RECOMMENDATION OF THE CALIFORNIA 

IAW REVISION COMMISSION 

relating to 

FICTITIOUS BUSINESS NAMES 

BACKGROUND 

Since its enactment in 1872, the California Civil Code has contained 

provisions regulating the use of "fictitious" namesl for business pur-

poses. Although the filing and publication requirements imposed by the 

so-called "fictitious name statute"--Civ11 Code Sections 2466-2471--have 

undergone minor changes over the years, the essential features of the 

system have endured for almost a century. 

The statute requires every person2 orpurtnership transacting 

1 A "fictitious" name is one that does not include the names of all 
the partners or the name of the individual owner of the business. 

2 

A Illlrne is not "fictitious" if it includes the surr..llll1e of each partner 
or of the indl vidual owner. See Flora v. I1llnkins,. 204 Csl. 351, 268 Pac. 
331 (1928)(partners doing business under the name "Flora & Mahedy'~); 
Pendleton v. Cline, 85 Cal. 142, 24 Pac. 659 (1890)(partners doing 
business under name "Pendleton & Williams"); Kohler v. Stephenson, 
39 Cal. App. 374, 178 Pac. 970 (1919)(individual doing business as 
"Kohler Steam laundry"). The cases are not completely consistent, 
but it appears that a name is not a fictitious name merely because 
it includes the word "company." Compare Vagim v. Brown, 63 Cal. 
App.2d 504, 146 P.2d 923 (1944)(individual doing business as "vagim 
Packing Company" is not using a fictitious name); with Andrews v. 
Glick, 205 Cal. 699, 272 Pac. 587 (1928)("Andrews-COrdano Plumbing 
Company"); Collection Service Corp. v. Conlin, 98 Cal. App. 686, 
277 Pac. 749 (1929)("Alles Printing Company"). See Witkin, 3 
Summary of California law 2265 (1960). 

The term "person" includes a corporation dOing business under a name 
other than the one set forth in its articles of incorporation. 
Berg Metals Corp. v. Wilson, 170 Cal. App.2d 559, 339 P.2d 869 (1959). 

The statute does not apply to foreign commercial or banking 
partnerships established and transacting business outside the United 
States. Civil Code § 2467. Nor does it apply to persons not maintain
ing a place of business in this state. MOon v. Martin, 185 Cal. 361, 
197 Pac. 77 (1921). 
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business in a fictitious name, Qr a designation not showing the names 

of the persons interested in the business, to file a certificate with 

the clerk of the county in which the principal place of business is 

located and subsequently to publish the certificate in a newspaper in 

that county once a week for four successive ,reeks. The certificate 

must show the names and residences of the persons transacting business 

in the fictitious name. A new certificate must be filed and published 

on each change of membership in the firm. If a person fails to file and 

publish the certificate required by the statute, neither he nor his 

assignees my "maintain" an action on any contract mde or any trans-

action had in the fictitious name until the certificate has been filed 
3 4 

and published. The "plea in abatement" thus afforded to the defendant 

3 

4 

Lack of compliance merely abates the action; filing and publication 
pending trial is sufficient. Radneck v. Southern Calif. ~tal & Rubber Co., 
184 cal. 274, 193 Pac. 775 (1920); Kadota Fig Assn. v. case-Swayne 
Co., 73 Cal. App.2d 796, 167 p.2d 518 (1946). If the defense is 
upheld and the action abated, the judgment for the defendant is not 
res judicata in a subsequent action on the same cause of action. 
Folden v. Lobrovich, 153 cal. App.2d 32, 314 P.2d 56 (1957). See also 
Civil Code Section 2468 as aoended by Cal. Stats. 1967, Ch. 257, 
permitting filing and publication by a trustee in bankruptcy, guardinn, 
conservator, executor, or adIT~nistrator for the purpose of maintaining 
an action to recover any sums due the bankrupt, incompetent, or 
deceased person or partnership that should have filed and published 
the certificate but failed to do so. 

The defense of noncompliance is waived if the defendant fails to raise 
it. Bryant v. Wellbanks, 88 Cal. App. 144, 263 Pac. 332 (1927). 
Moreover, the trial judge has discretion to refuse to permit amendment 
of the defendant's pleading to raise the defense. Stewart v. San 
Fernando Ref'. Co., 22 cal. App.2d 661, 71 P.2d 1118 (1937). 
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in such an action is the only sanction or incentive for complying with 

5 
the statute. 

The fictitious name statute does not inhibit adoption of business 

or trade names, nor does it prevent use of duplicate or deceptively 

similar trade names. Rather, the courts uniformly have said that the 

single purpose of the statute is to prevent fraud or deception in commerce 

by providing sources of information--the certificate on file in the county 

clerk's office and, to a limited and transient extent, the newspaper 

publication--from which persons can learn with whom they are dealing. 6 

After assessing the views of interested persons and organizations, 

the Commission has concluded that, admitting its obvious shortcomings, 

the fictitious name statute continues to serve a useful purpose. 

Suggestions that the statute be repealed, on analysis, are based on the 

5 

6 

Nothing precludes entering into contracts and transactions in the 
fictitious name; the sanction is limited to maintaining actions on 
such contracts or transactions. See note 3, kWpra. The sanction 
does not apply to tort actions. Ralph v. toc ood, 61 Cal. 155 (1882). 
Thompson v. ayers, 116 Cal. App. 214, 2 p.2d 496 (1931). 

compliance with the statute is not a prerequisite to obtaining 
local business or other licenses in the fictitious name, nor in general 
is such compliance required to conduct in a fictitious name one of the 
businesses or professions licensed by the state. However, compliance 
is necessary to obtain a license as a real estate broker or salesman 
(Business and Professions Code Section 10159.5), mineral, oil, and gas 
broker or salesman (Business and Professions Code Section 10522.5), or 
check seller and casher (Financial Code Section 12300.2). See also 
BuSiness and Professions Code Section 1540 (private investigators, 
private patrol operators, insurance adjusters, and repossessors must 
comply with the statute before conducting business under a fictitious 
name). 

See Andrews v. Glick, 205 Cal. 699, 212 Pac. 587 (1928); Hixon v. Boren, 
144 Cal. App.2d 541, 301 P.2d 615 (1956); Bank of America v. Nationsl 
Funding Corp., 45 Cal. App.2d 320, 114 P.2d 49 (194l)~ See also 
Witkin, 3 Summary of California law 2264 (1960)( "The purpose of the 
requirement is to make a public record of the individual members of 
the firm for the benefit of those who deal with them.") 
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ineffectiveness and awkwardness of the existing provisions rather than 

on any question as to the desirability of a ready source of information 

concerning the realities obscured by business or trade names. The Oom-

mission believes that a thorough revision and streamlining of the 

statute can restore its effectiveness and enable it again to serve the 

purpose for which it originally was enacted. 

RECOMMENDATIONS 

Persons subject to the statute 

The existing statute does not apply to all persons doing business 

in California under a fictitious name. Civil Code Section 2467 exempts 

commercial and banking partnerships established and transacting business 

in a place without the United states. The courts also have construed 

the filing requirements of the act to exempt any person who does not 

7 maintain a place of business within this state. 

The exemption for "foreign" commercial and banking partnerships 

should be eliminated. The exemption was provided in 1872 and has 

remained in the code with only a minor modification in 1873. The 

reference to banking partnerships is now obsolete as only a corporation 
8 

may carry on the business of banking in California. Foreign commercial 

partnerships should be required to comply with the statute. Persons in 

7 
See Moon v. Martin, 185 Cal. 361, 197 Pac. 77 (1921). 

8 Fin. Code § 102. 
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California normally would have greater difficulty in obtaining informa-

tion concerning foreign partnerships than in obtaining information con-

cerning local business enterprises. Since both foreign and domestic 

enterprises would be treated equally, there would be DO discrimination 

a8/iinst foreign commerce. The exemption originally was based on a 

9 similar provision of New York law which has since been repealed. 

Coverage of the statute should be lim! ted to those persons who 

regularly do business in California under a fictitious business name but 

should be extended to all such persons, even though they may have no 

established places of business within the state. The need for informa-

tion concerning the identity of a person who does business in California 

but does not have an established place of business in California seems 

at least as great as the need for information concerning the identity 

of a person doing business from a fixed ::location within the state. 

On the other hand, existing provisions in the Business and Profes-

sions COde concerning use of fictitious names by physicians obviate the 

need to include them within the terms of the general fictitious name 

statute J and a special·· exception for .phYsicians· should be llBde. Similarly, 

attorneys practicing in California are registered with the Stata Bar and 

are specifically prohibited from using any false, misleading, assumed, or 

trade name. It appears therefore that the purpose of the fictitious name 

statute will be fully achieved without requiring law partnerships to.file 

statements, and an exception for them should also be made. 

9 
See Section 2467 in 2 Haymond & Burch, CaL Civ. COde Annat. 109 (1872); 

compare 3 Rev. Stat. of N.Y. (Banks and Brothers 5 ed.) 918 with 
N.Y. Penal COde Section 440. ----
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Fictitious business name statements 

Every person covered by the statute should be required to file a 

fictitious business name statement within 40 days after he begins 

regularly to transact business in this state under a fictitious business 

name. The statement should include all the information required by 

existing law and, in addition, the address of the principal place of 

business of the person filing the statement. Although not presently 

required by the statute, the address of the principal place of business 

is customarily included in a fictitious name certificate. 

Place of filing of statements 

A person required to comply with the statute should continue to 

file his statement in the office of the county clerk of the county in 

which he has his principal place of business in this state or, in the 

absenP.e 0: such a principal place of business, in .. the office of the 

county clerk of Sacramento county. 

Publication requirement 

Since 1872, each person filing a fictitious name certificate has 

been required to publish tp2 certificate in a newspaper once a week for 

four successive weeks. A new publication is required each time the member-

ship of a partnership changes. A typical minimum charge for the required 

publication is $18 although in some cases the cost of publication has 

been more than :t200. 

The publication requirement no doubt served a useful purpose when it 

was first imposed in 1872. In that era, there were fewer newspapers and 

the notices were published in the local papers that were read by the 

residents of the locality. Even today in many parts of the state, a 
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local community is served by a single newspaper, and publication can 

provide notice to the residents of that community. Nevertheless, there 

is an increasing concentration of both population and business in the 

large urban centers of the state. For example, more than halt the 

fictitious name certificates published--approximately 20,000 certificates 

every year--are published in Los Angeles County. And most of those 

fictitious name certificates are published in legal newspapers rather 

than those read by the general public. In these urban centers the theory 

that newspaper publication effectuates the purposes of the statute by 

adding to the body of community knowledge concerning businesses and 

their ownership may be subject to question. 

A survey made by the Commission in 1965 disclosed that 42 states 

had statutes regulating the use of fictitious business or trade names. 

Thirty-three states did not require publication in a newspaper. Of the 

nine remaining states, California, Florida, Montana, and Oklahoma required 

publication four times; Georgia, Minnesota, and Pennsylvania required 

publication twice; and Nebraska and North Dakota required one publication. 

At least two states,New York and South Dakota, once required publication 

but have eliminated this requirement. Investigation disclosed that the 

register maintained by the county clerk, rather than the newspaper 

publication, is the source most frequently used by persons who need 

information concerning businesses operating in a fictitious business name. 

The Commission has concluded that newspaper publication of a fictitious 

business name statement can serve a useful purpose tf the form in which 

the statement is published is improved and the publication of useless 

material avoided. However, the Commission believes that, in view of the 

inherent shortcomings of publication, it would ,be desirabla'to authorize 
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another notice-giving procedure. Accordingly: 

(1) The county clerk should be authorized to furnish to any person 

who so requests daily or less frequent summaries or compilations of 

filings under the statute. Thus, where this procedure is adopted, any 

interested person can secure from one source complete and current infor

mation concerning all filings within the county. A somewhat similar 

provision for the furnishing of compilations of financing statements is 

found in Section 9407 of the Commercial Code. The person making the 

request should, of course, be required to reimburse the county clerk 

for the cost of furnishing this information. 

(2) The fictitious business name information should be published 

in a more useful form and useless material should not be published. The 

information to be published should include the fictitious business name, 

the address of the principal place of business, and the name of the 

individual or corporation or the names of the partners doing business 

under the fictitious name. Publication should accompany each new filing 

where the information required to be published is changed. The expiration 

of the statement upon a change in circumstances is discussed below. 

The residence addresses of the individual or partners should not be 

included in the published information. The slight value this information 

might have does not justify the cost of publication. The addresses can 

easily be obtained, by reference to the business name statement filed in 

the office of the county clerk. In this respect, the information published 

will be comparable to the information required to be included in a state

ment filed by a domestic corporation pursuant to Corporations Code Section 

3301, Which includes the names, but not the residence addresses, of the 

principal officers of the corporation. 
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In view of the improved form of publication recommended above, the 

number of publications should be reduced from four to one. 

Expiration of statement 

To ensure that the information on file with the county clerk is 

kept current and to provide a means whereby the county clerk can dispose 

of obsolete statements in his files: 

(1) The fictitious business name statement should be renewed at 

least once every five years. This retains the substance of existing law. 

(2) The statement should expire and a refiling be required whenever 

any change occurs that renders the facts set forth in the statement in-

accurate. The only exception to the latter rule should be that a. change 

in the residence address of an individual or general partner should not 

cause the statement to expire if the new residence address rurrains within 

the county in which the statement is filed. Under existing law, a new 

certificate must be filed only when there is a change in the members of 

a partnership. 

Maintenance of fictitious business name records 

The statute should continue to require that the county clerk aaintain 

indices of fictitious business name statements that will permit determina

tion of whether: (1) any business using a fictitious business name has 

on file a fictitious business name statement; (2) any individual, general 

partner, or corporation is listed in any fictitious business name statement; 

(3) a statement of abandonment of the use of El fictitious business name is 

on file.10 

10 
Civil Code Section 2470 presently requires each county clerk to keep a 
"register" of certain of the infol'llBtion contained in the fictitious 
name certificates. This requirement would be superseded by the 
requirements recommended in the text. 
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The statute should set forth only the fUnction of these indices. 

This will permit each county clerk to use the system best suited to the 

resources and needs of his county. Generally, in the smaller counties 

relatively simple alphabetical indices will satisfy the re~uirement; 

however, the statute should also permit the use of automatic data 

processing equipment where available. 

In 1966, Civil Code Section 2469.2 was enacted to permit the 

removal of obsolete fictitious name certificates from the files after 

a stated period of time. A similar procedure should be adopted permitting 

the destruction of (1) fictitious business name statements, (2) statements 

of abandonment of use of' a fictitious business name, and (3) the entries in 

the indices relating to these statements. 

Obtaining compliance with statutory requirements 

Under existing law, the only sanction for failing to file a fictitious 

name certificate is that no action may be "maintained" on a contract made 

or a transaction had in a fictitious name until the certificate has been 

filed and published. As previously indicated, this provision permits an 

action to be commenced even though no fictitious name certificate has 

been filed and published; but, if the defendant objects to the plaintiff's 

failure to comply with the fictitious name statute, the action will be 

abated until the certificate has been filed and published. If the defendant 

fails to object either by answer or by demurrer, the objection is ~ived. 

The existing sanction does not assure that information as to the 

identity of a person using a fictitious business name will be available 

in the principal type of case where it is most needed, i.e., where a 

person has a claim against a business operating under a fictitious business 
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name and needs to know the identity of the person or persons conducting 

the business. 

fhe ineffective and oblique sanction nOW imposed should be eliminated. 

Instead, a person whO willfully and kncwinglyfails to file a fictitious 

business name statement should be subjected to a civil penalty of $500, 

which penalty should be recoverable in a civil action brought by the 

county counsel, or if there is DOne the district attorney, of any county 

in which a person has transacted or is transacting business in violation 

of the statute. 

Failure to comply with the publication requirement of the statute 

should subject the person to a civil penalty of $25. The latter penalty 

should be recoverable or offset by an adverse party to an action brought 

by or against the person failing to comply. Failure to comply with the 

statute should not make void or unenforceable any traoeaction entered 

into by a person while he was not in compliance with the statute. 

Operative date 

The operative date of the proposed statute should be July 1, 1971. 

The date should be deferred: (l) to allow those persons who must comply 

with the statute a reasonable time in which to familiarize themselves with 

its new requirements; and (2) to give the county clerk sufficient time in 

which to establish the necessary procedures. All person~inc1uding those 

who are in compliance with Civil Code Sections 2466-2471, would become 
11 

subject to the act On its operative date--July 1, 1971. HOwever, 

11 Civil Code Section 2469.2 provides that all fictitious name certificates 
that were filed prior to the enactment of that section in 1966 expire 
on January 1, 1971, and a renewal certificate must be filed On or before 
December 31, 1970, to continue compliance with the statute. Senate 
Bill No. 102 (1969 Regular Session) would defer expiration to January 1, 
1972,and renewal to December 31, 1971. This requirement will be super
seded by the requirement that a fictitious business name statement be 
filed not later than July 1, 1971. Thus, although it is recommended that 
a new filing be required by all persons doing business under a fictitious 
name, many, if not most, of such persons would otherwise be required to 
make a new filing under Civil Code Section 2469.2. 
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a person should be permitted to file a statement in compliance with 

the new act at any time after January 1, 1971, and the statement so 

filed should be deemed to have been filed on July 1, 1971. 

Relocation of statute 

The provisions dealing with fictitious business names should be 

moved to Part 3 of Division 7 of the Business and Professions Code which 

imposes "General Business Regulations" relating to "Representations to 

the Public." Fictitious business name legislation is a type of business 

regulation. The present location in the Civil Code in the title on 

"Partnerships" is inappropriate as the statute deals with corporations and 

individuals as well as with partnerships. Furthermore, the other sections 

dealing with partnerehips and limited partnerships have been moved to 

other codes. 

Miscellaneous revisions 

In addition to the major changes discussed above, the Commission 

recommends other technical and relatively minor changes in existing legis

lation in the interest of clarity and precision. These changes are 

indicated in the Comments to the proposed statutory provisions that follow: 

The Commission's recommendations would be effectuated by the enactment 

of the following measure: 

-12-



c 

c 

c 

§ 2466 

Ar. act to repeal Chapter 2 (commencing with Section 2466) of 

Title 10 of' Peert It of' Division 3 of the Civil Code, to 

add Chapter 5 (commencing with Section 17900) to Part 3 

of DiviSion 7 of, and to amend Sections 7540, 10159.5, 

and 10522.5 of, the Busir.ess and Professions Code, to 

amend Section 12300.2 of' the Fina1:lcial Code .. 1;0 .. reped 

Section 26848 Qf' the Government CQde •. and to amend 

Section 6066 of the Revenue and Taxation Cadet relating to-

fictitious bUSiness names. 

The people of the State of California do er~ct as follows: 

SECTION 1. CP~pter 2 (commencinG with Section 2466) of Title 

10 of l'art 4 cf Divisicn 3 of the Civil Code is repealed. , .. 

Comment. Chapter 2, consisting of Sections 2466-2471, is super-

seded by Chapter 5 (commencing with Section 17900) of Part 3 of Division 

7 of the Business and Professions Code. 

Note. The sections repealed read as follows: 

2466. Except as otherwise provided in the next section 
every person transacting business in this State under a fic
titious name and every partnership transacting business in 
this State under a fictitious name, or a designation not show
ing the names of the persons interested as partners in such 
business, must file with the clerk of tbe county in which his 
or its principal place of business is Situated, a certificate 
subscribed and acknowledged in the manner provided in Section 
2468 of the Civil Code, stating that name in full and the place 
of residence of such person and stating the names in full of 
all the members of such partnership and their places of residence. 

Such subscribed nnd ncknowledGe& certificnte must be publisbed 
subsequent to the filing thereof with the county clerk pursuant 
to Government Code Section 6064, in a newspaper published in the 
county, if there be one, and if there be none in such county, 
then in a newspaper in an adjoining county. An affidavit showing 
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c 

c 

c 

§§ 2466-2468 

the publication of such certificate as in this section provided 
shall be filed with the county clerk within 30 days after the 
completion of such publication, but in no event shall such 
publication be made prior to the filir.g of such certificate with 
the county clerk. 

2467. A commercial or banking partnership, established 
and transacting business in a place with~~t the United States, 
may, without filing the certificate or rro.king the publication 
prescribed in the last section, use in this state the partner
ship name used by it there, although it be fictitious, or do 
not show the names of the persons interested as partners in 
such business. 

2468. The certificute riled ,,,ith the clerk as provided in 
Section 2466 must be SiGned by the person therein referred to, 
or by ·the partners, as the cuse may be, and aclmouledGed before 
some officer, authorized to take the acknol1ledc;ment of' conveyances 
of' rcal property, by personally appearine before such officer, 
notuithstandinG the provisions of Section 1195 of' the Civil 
Code. Such certificates may be executed on behalf of any such 
person or partner by an acent, or at any time after the bankruptcy, 
incompetency, or dc~th of such a person or partner, by the 
trustee in bankruptcy or the GUardian, conservator, executor 
or administrator of such person or partner for the purpose of 
maintaininG an action to recover any Bums due the bankrupt, 
incompetent, or deceased person or facilitatinG the maintenance 
of an action by the partnership, of which the bankrupt, incom
petent, or deceased partner ,ras a member, to recover sums due 
such partnership. Hiler" a business is hereafter conunenced by a 
person under a fictitious nsr~e or a partnership is hereafter 
formed, the certificate must be :riled and the publication 
desicnated in that section must be made ui thin one month after 
the commencement of such business, or after the formation of 
the partnership, or lrithin one month from the time designated 
in the agreement of its members for the commencement of the 
partnership. ,!here the business has been heretofore conducted 
under a fictitious name 'or where ehc partnership 

has been heretofore formed, ·;;he certificate must be filed a.w. 
the publication made uithin six months after the passar;e of this 
act. No person doing busincss under a fictitious name, or his 
assigaee or assienees, nor any persons doing business as 
partners contrary to the provisions of this article,· or their 
assiBnee or assiBnees, shall Faintain any action upon or on 
account of any contrac·" or contracts made, or transactions had, 
under such fictitious narae, or in their partnership name, in 
any court of this state until the certificate has been filed 
and the publicaaon has been made 8S ,herein required. 



c 

c 

c 

§§ 2469-2469.2 

2469. On every change in the members of a partnership 
transacting business in this state under a fictitious name, 
or a de signution which does not show the n::lllle s of the persons 
interested as partners in its business, except in the cases 
mentioned in section twenty-four hundred and sixty-seven, a 
neW certificate must be filed with the (punty (jl.erk, and a 
new publication made as required by this Article on the forma
tion of such partnership. 

2469.1. Every person and every partnership transacting 
business in this State under a fictitious name, or design>tion 
not showing the naw£s of the persons interested as partners in 
such business, who has filed a certificate and caused the publi
cation and filing of the affidavit of publication thereof 
according to the provisions of this chapter, cay, upon ceasing 
to use that name, file a certificate of abandonment of name, 
stating the name in fUll and the place of residence of such 
person, and stating th(? naI"..eS in fUll of all the members of such 
partnership and th(?ir places of residence. Such certificate 
shall be signed by the person therein referred to, or by one or 
more of the partners, as the case mny be. 

Such ccrtificate must be published pursuant to Government 
Code Section 6064, in a newspaper published in the county, if 
there be one, and if there be none in such county, then in a 
newspaper in an adjoining county. An affidavit showing the 
publication of such certificate shall be filed subsequent to the 
certificate with the county clerk within 30 days after the com
pletion of such publication. 

2469.2. Every certificate of fictitious name filed under 
the authority of this chapter shall expire and be of no fUrther 
force and effect at the end of five years following the first 
day of January next ufter the filing of D. certificate of fictitious 
name with the county clerk in accordance with Section 2466, unless 
at any time within 12 months illlll'£diately preceding said date of 
expiration a renewal certificate containing all information required 
in the original certificate o.nd subscribed and acknowledged as 
required by that section is filed with the county clerk with whom 
said originn1 is on file. No such renewal certificate need be 
published unless there has been a change in the information 
required in the original certificate, in which event publication 
shall be made as provided for the original certificate. 

Every certificate of fictitious name beretofore filed with 
the county clerk pursuant to Section 2466 shall expire and be of 
no further force and effect on and after January 1, 1971, unless 
at any time on or after January 1, 1970, but not later than 
December 31, 1970, a renewal certificate in accordance with this 
section is filed with said county clerk. 
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§§ 2469.3. 2471 

2469.3. Upon the filing of a certificate of abandonment 
pursuant to Section 2469.1 or upon the expiration of a certificate 
of fictitious name pursuant te Section 2469.2 and following the 
making of the entry required by Section 2470 the county clerk 
may destroy the certificate of fictitious name the use of which 
was so abandoned or which has expired, provided that microfilD 
copies are taken of the certificates and subsequently filcd 
before they nre destroyed. 

2470. Evory county clerk IllUst keep a register of the 
names of firms and persons mentioned in the certific!. es 
filed with him llursuant to this article, entering in Iphabetical 
order the name of every such person who docs business under a 
fictiti~~s name, and the fictitious nam~, and the name of every 
such Jl9.rtnership, and of each partn~r therein. 

Upon the abandonment of the use of a fictitious name, or 
upon the expiration of the certificate of fictitious name, the 
c18rk shall enter the fQct of abnndonment or expiration in the 
register. 

2471. Copies of the entries of a County Clerk, as herein 
directed, when certified by him, and affidavits of publication 
as herein directed, made by the printer, publisher, or chief' 
clerk of a newspaper, are presumptive evidence of the facts 
therein stated. 
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§ 17900 

Sec. 2. Chapter 5 (commencin3 \TUh S(ction 17900) is added 

to P"-rt 3 of Division 7 of the Burliness and Fro1'er.sions Code, to 

rood: 

CHIIl'TER 5. FICTITIOUS ruSIl'IESS !1AMES 

17900._ Fleti tious business oome defined 

17900. (0) As used in "his chup-Ler, 'fictitious business 

name t mec.ns: 

(1) In the case of <In individual, u name that doos noo include 

the surname of the individual or a name that suggests the existence 

of additional owners. 

(2) In the case of a partnership or other association of 

persons, a name that does not include the surname of each general 

partner or a name that sugsests the existence of additional owners. 

(3) In the case of a corporation, any name other than the 

corporate name stated in its articles of incorporation. 

(b) A name that suggests the existence of additional owners 

within the meaning of subdiviSion (a) is one which includes such 

words as "Company," "& Company," "& Son," "& Sons," n& Associates," 

"Brothers," and the like, but not words that merely describe the 

business being conducted. 

Comment. Subdivision (a) of Section 17900 codifies the definition 

of "fictitious name" developed by the courts in interpreting former 

Civil Code Section 2466. See Vagim v. Brown, 63 Cal. App.2d 504, 146 P.2d 

923 (l944)(individusl); Andrews v. Glick, 205 Cal. 699, 272 Pac. 587 
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c 

c 

§ 17900 

(1928){partnership); !{'adote Fig Assrn of Producers v. Case-Swayne Co., 

73 Cal. App.2d 796, 167 P.2d 518 (1946)(unincorporated cooperative 

association); Berg Metsls Corp. v. Wilson, 170 Cal. App.2d 559, 339 

P .2d 869 (1959)( corporation). 

The subdivision refers to "general partners" as defined in 

Section 17901 in order to omit limited partners of partnerships formed 

under the Uniform Limited Partnership Act (Corporations Code Sections 

15501-15531). As a general rule, a limited partner's name may not 

appear in the firm name without subjecting the limited partner to liability 

as a general partner. Corp. Code § 15505. See also the Comment to 

Section 17911. 

Subdivision (b) essentially restates existing law in defining 

"a name that suggests the existen::e of additional o-"ner3." Under prior 

interpretations the use of such terms as "& Co.," "& Sons," and "Bros." 

subjected a business to the requirements of the statute. See Swartz & 

Gottlieb, Inc. v. Marcuse, 175 caL 401, 165 Pac. 1015 (1917); North v. 

~, 135 caL 621, 67 Pac. 1037 (1902); Byers v. Bourret, 64 caL 73, 

28 Pac. 61 (1883). This subdivision does, however, eliminate the 

distinction formerly drawn between "Jones Company" and "Jones & Company, rr 

and both names now require a filing under this chapter. Contrast 

Wetenba11 v. Chas. J. Mabrey Constr. Co., 209 caL 293, 286 Pac. 1015 

(1930) with Byers v. Bourret, supra. As a practical matter, few 

businessmen were aware of the former technical distinction and both terms 

suggest the existence of additional owners. An individual proprietor 

can still conduct business under a name such as "Kohler Steam laundry" 

without being required to register under this chapter. See Kohler v. 

Stephenson, 39 Cal. App. 374, 178 Pac. 970,(1919). 
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§ 17901 

17901. General partner defined 

17901. As used in this chapter, "general partner" means: 

(a) In the case of a partnership, a general partner. 

(b) In the case of an unincorporated association other than 

a partnership, a person interested in such business whose liability 

with respect to the business is substantially the same as that of 

a general partner. 

Comment. The term "general partner'~ is used in'Section 17900-:and 

other sections of this chapter. "Unincorporated association" means 

any unincorporated or~nization of two or more persons, and subdivision 

(b) encompasses therefore--among others--joint ventures, marketing 

cooperatives, syndicates, and Massachusetts trusts. The qualification 

of Section 17910 that the unincorporated association be transacting 

business for a profit excludes governmental entities and such nonprofit 

associations as labor unions, fraternal and charitable organizations, 

and the like. 
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§17902 

17902. Person defined 

17902. As used in this chapter, "person" includes individuals, 

partnerships and other associations, and corporations. 

Comment. The term "person" is used in numerous sections of 

this chapter. 
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§ 17903 

17903. Registrant defined 

17903. As used in this chapter, "registrant" means a person 

who is filing or has filed a fictitious business name statement. 

COllBllent. The term "registrant" is defined to avoid unnecessary 

repetition in the various sections of this chapter. 
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§ 17904 

17904. Law partnerships and certain medical partnerships exempted 

17904. Medical partnerships authorized to practice under 

Section 2393 and law partnerships are exempt from the requirements 

of this chapter. 

Comment. Existing provisions in the Business and Professions Code 

concerning the use of fictitious business names by physicians and analogous 

restrictions imposed by the State Bar upon attorneys practicing in Cali

fornia justify the exemption of medical and law partnerships. 
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17910. Person transacting business in fictitious business name to file 
statement 

17910. Every person who regularly transacts business in this 

state for profit under a fictitious business name shall: 

(a) File a fictitious business name statement in accordance 

with this chapter not later than 40 days fram the time he commences 

to transact such business; and 

(b) File a new statement in accordance with this chapter on or 

before the date of expiration of the initial statement and each 

successive statement thereafter. 

Comment. Section 11910 requires every individual, partnership, or 

other association of persons, and corporation that regularly transacts 

business for profit in this state under a fictitious name to file a 

fictitious business name statement. But see Section 17904 (law partner-

ships and certain medical partnerships not required to file a statement). 

The language of the section--"person who regularly transacts business in 

this state for profit"--exc1udes from the coverage of the statute any 

person who only occasionally transacts business in California and any 

nonprofit organization. 

Two exemptions from the filing requirement that were recognized 

under prior law are not continued under this chapter. See Civil Code 

Section 2467 (superseded by this chapter)(commercial or banking partner-

ship established and transacting business in a foreign country) and MOon 

v. Martin, 185 Cal. 361, 197 Pac. 77 (1921)(person not maintaining a place 

of business in this state). 

The 4o-day period provided for filing the initial fictitious business 

name statement parallels the 4o-day period provided in Corporations Code 
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§ 17910 

Section 15700 for designating an agent to receive process on behalf 

of a foreign partnership. 

See Section 17916 and the Comment to that section for a description 

of the circumstances under ~~hich a fictitious business name statement 

expires. Filing a new statement also extends the effective period of 

registration from the date of the new filing. See Section 17916. 
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§ 179ll 

17911. contents of statement 

17911. The fictitious business name statement shall include 

the following information: 

(a) The fictitious business name under which the registrant 

transacts or intends to transact business. 

(b) Whether the registrant is (1) an individual, (2) a 

domestic partnership or other domestic unincorporated association, 

(3) a foreign partnership or other foreign unincorporated associ

ation, (4) a domestic corporation, or (5) a foreign corporation. 

(c) If the registrant has a place of business in this state, 

the street address of his prinCipal place of business in this 

state. If the registrant has no place of business in this state, 

the street address of his principal place of business outside of 

this s+.ate. 

(d) If the registrant is an individual, his full name and 

residence address. 

(e) If the registrant is a partnership or other association 

of persons, the full name and residence address of each general 

partner and, if a limited partnership, that the registrant is a 

limited partnership. 

(f) If the registrant is a corporation, the name of the 

corporation as set out in its articles of incorporation and the 

state of incorporation. 

(g) The name of the person to whom, and the address to which, 

the county clerk is to mail the notice required by Section 17917. 

Comment. Subdivisions Cal, (d), and (e) of Section 17911 restate 

the substance of prior law under former Civil Code Sections 2466-2410. 
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Although the information required by subdivisions (c) and (f) was not 

explicitly required by the Civil Code sections superseded by this 

chapter, the requirements of these subdivisions conform to the generally 

prevailing practice under the prior law. Subdivision (e) omits 

limited partners. The names and addresses of all limited partners are 

required to be stated in the certificate of limited partnership recorded 

with the recorder of all counties in which the limited partnership has 

places of business. See Cerp. Cede § 15502. Since the registrant 

is required to show that it is a limited partnership, the remaining 

information can easily be secured from the recorder. Also various 

difficulties could arise if limited partners were required to be listed 

in the fictitious business name statement. See, e.g., J. C. Wuttenbarger & 

Sons v. Sanders, 216 Cal. App.2d 495, 30 Cal. Rptr. 910 (1963)(inclusion 

of name of limited partner in published fictitious business name certifi

cate did not subject him to the liabilities of a general partner). 

Subdivision (b) imposes a requirement not found in the prior law. The 

inclusion of information revealing the "type of person" registering 

will enable interested persons to secure further information from either 

the Secretary of SUite or other sources concerning the registrant. 

The information required by subdivision (g) is necessary to enable 

the county clerk to mail a notice of the impending expiration of the 

statement. See Section 17917. 
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§ 17912 

17912. Execution of statement 

17912. The fictitious business name statement shall be signed 

and acknowledged in theIllnner prescribed by Article 3 (commencing 

~th Section 1180) of Chapter 4 of Title 4 of Part 4 of Division 2 

of the Civil Code. If the registrant is an individual, the state

ment shall be signed by the individual; if a partnership or other 

association of persons, by a general partner; if a corporation, by 

an executive officer. 

Comment. Section 17912 continues the requirement of former Civil 

Code Section 2468 that the fictitious business nawe statement be· Signed 

and acknowledged. However, it requires the statement to be signed by 

the individual or in the case of a partnership or other association, by 

one of the general partners, and does not permit execution by an agent. 

The section also specifies who may execute the statement on behalf of a 

corporation, a point not covered by prior law. The form of acknowledgment 

is prescribed by reference to the appropriate article of the Civil Code. 
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§ 17913 

17913. Filing with county clerk 

17913. The fictitious business name statement shall be 

filed with the clerk of the county in which the registrant has 

his principal place of business or, if he has no principal 

place of business in this state, with the clerk of Sacramento 

county. 

Comment. Section 17913 continues the requirement of Civil Code 

Section 2466 that the fictitious business name information be filed 

with the county clerk of the county in which the person's principal 

place of business is located, and further provides for filing in 

Sacramento county if the registrant has no principal place of business 

in California. 
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17914. What constitutes filing 

17914. Presentation for filing of a fictitious business 

name statement and one copy, tender of the filing fee, and 

acceptance of the statement by the county clerk constitute 

filing under this chapter. The county clerk shall note on the 

copy the file number and the date of filing the original and 

shall certify and deliver or send the copy to the registrant. 

Comment. Section 17914 is based on subdivision (c) of Corpora

tions Code Section 24003 which relates to the filing of statements 

by unincorporated associations designating a principal office in 

this state or an agent for service of process or both. 

-29-



§ 17915 

17915. Publication of fictitious business name statements 

17915. (a) Within 30 days after a fictitious business name 

statement has been filed pursuant to this chapter, the registrant 

shall cause to be published as provided in this section a notice 

containing the following information: 

(1) The fictitious business name of the registrant. 

(2) If the registrant has a place of business in this state, 

the street address of the registrant's principal place of business 

in this state. If the registrant has no place of business in 

this state, the street address of his principal place of business 

outside of this state. 

(3) In the case of an individual registrant, the full name 

of the individual as shown in the statement. 

(4) In the case of a partnership registrant, the full name 

of each general partner as shown in the statement. 

(5) In the case of a corporate registrant, the name of the 

corporation as set out in its articles of incorporation as shown 

in the statement. 

(b) The notice required by this section shall be published 

pursuant to Government Code Section 6061 in a newspaper of general 

circulation in the county in which,the principal place of business 

of the registrant is located or, if there is no such newspaper in 

that county, then in a newspaper of general circulation in an 

adjoining county. If the registrant does not have a place of 

business in this state, the notice shall be published in a news-

paper of general circulation in Sacramento county. 
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(c) No publication is required if the information required 

by subdivision (a) has been published previously and there are 

no changes in the information. 

(d) An affidavit showing the publication of the notice 

required by this section may be filed with the clerk of the 

county in which the fictitious business name statement is filed 

within 30 days after the completion of such publication. 

COmm£at. Section 17915 is substantively similar to the provisions 
, 

of former Civil Code Sections 2466-2471 that required a publication of 

the fictitious business name statement to be made by the person filing 

the statement. As under the former law, publication is required to be 

made in the county where the principal place of business of the regis-

trant is located. However, since the statute requires a fictitious 

business name statement to be filed by some persons who will not have 

a place of business in this state, Section 17915 requires publication 

by those persons 1n Sacramento county. 

The form of notice has been improved both by the elimination of such 

useless information as the acknowledgment of the signature of the regis-

trant and by the inclusion of all the basic information contained in the 

indices of the county clerk. The latter enables any interested person 

to obtain complete information concerning a particular statement from 

the county clerk of the county in which the principal place of business 

is located. 

Subdivision (d) authorize~ but does not require, a registrant to 

file an affidavit of publication with the county clerk, 
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17916. Expiration of statement 

17916. (a) Unless the statement expires earlier under sub

division (b) or (c), a fictitious business name statement expires 

at the end of five years from December 31 of the year in waich it 

was filed in the office of the county clerk. 

(b) A fictitious business name statement expires 40 days 

after any change that renders the facts set forth in the statement 

pursuant to Section 17911 inaccurate, but a change in the residence 

address of an individual or general partner does not cause the state

ment to expire if the new residence address is within the county in 

which the statement is filed. 

(c) A fictitious business name statement expires when the 

registrant files a statement of abandonment of the fictitious 

business name described in the statement. 

COmment. Section 17916 is designed to ensure that the information 

on file with the county clerk (see Section 17919) is kept current and to 

provide a means whereby the county clerk can dispose of obsolete certifi

cates in his files (see Section 17921). 

Subdivision (a). The period provided by this subdivision ~arallels 

the period provided in subdivision (d) of Corporations Code Section 24003 

for a statement filed by an unincorporated association designating its 

principal office or agent for process or both. Subdivision (a) sub

stantially restates prior law under former Civil Code Section 2469.2. 

Subdivision (b). Under former law, a new certificate was required 

to be filed only when there was a change in the membership of the partner

ship transacting business. However, in order that the fictitious business 
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names index will contain current information concerning the registrant, 

subdivision (b) requires that a new statement be filed whenever any 

change occurs that renders the facts required to be set forth by 

Section 17911 inaccurate. For example, when either the registrant 

changes his principal place of business in this state or, in a case 

where he had none previously, the registrant acquires a place of business 

in this state a new statement must be filed. In this regard subdivision 

(b) is comparable to Corporations Code Sections 3301 (domestic corpora

tions) and 6409 (foreign corporations)(new statement required to be 

filed by domestic or foreign corporation upon change in location or 

address of its principal Office). 

The requirement of former Civil Code Section 2469 that a new state

ment be filed upon a change in the membership of a -partnership is con

tinued by subdivision (b), but as limited partners need not be named in 

the statement (see Section l791l(e», the subdivision requires a new 

filing only upon a change in general partners. 

Subdivision (b) also requires a corporation to file a new statement 

if it continues to transact business regularly under a fictitious business 

name after a change in its corporate name. Whether former law required 

a new certificate in this case was uncertain. 
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Change in residence address of individual or partner. Although 

Section 17911 requires that a fictitious business name statement in

clude the residence address of the individual registrant or of each 

partner of a partnership registrant, Section 17916 does not require 

that a new statement be filed each time there is a change in the 

residence address of the individual or a partner. However, if the 

change of residence is other than a change within the county of filing 

this is significant enough to be reflected in the records on file. 

Of course, when a new statement is filed because the previous statement 

has expired under Section 17916, it must contain the address of the 

individual or each partner as of the date of the new statement. 

Subdivision (c). Under this subdivision, a registrant is no 

longer in compliance with Section 17910 if be continues to do business 

under his fictitious business name after filing a statement of abandon

ment under Section 17918. 
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17917. Notice of impending expiration 

17917. Not later than the first day of December immediately 

preceding the expiration date of a fictitious business name 

statement as determined under subdivision (s) of Section 17916, 

the county clerk shall send by first class mail a notice, 

indicsting the date on which the statement will expire and the 

file number assigned to the statement, to the person designated 

in the statement to receive such notices. Neither the failure 

of the county clerk to mail the notice as provided in this sec

tion nor the failure of the notice to reach the person to whom 

it is sent continues the fictitious business name statement 

in effect after its expiration. Neither the county nor any officer 

or employee of the county is liable for damages for failure to 

mail the notice required by this section. 

Comment. Section 17917 is based substantially on Corporations 

Code Section 24006. The section is included to minimize the danger 

that the registrant will be unaware of the impending expiration of the 

statement. 
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17918. Abandonment of use of fictitious business name 

17918. (a) A person who has filed a fictitious business name 

statement may, upon ceasing to transact business in this state 

under that fictitious business name, file a statement of abandonment 

of use of fictitious business name. The statement shall be signed 

and acknowledged in the same manner as a fictitious business name 

statement and shall be filed with the clerk of each county in which 

the person has filed his fictitious business name statement. 

(b) The statement shall i;1clude: 

(1) The name being abandoned. 

(2) The date on which the fictitious business name statement 

relating to the fictitious business name being abandoned was filed 

and the file number assigned to such state~ent. 

(3) In the case of an individual who is abandoning the use 

of a fictitious business name, the full name of the individual. 

(4) In the case of a partnership or other association of 

persons that is abandoning the use of a fictitious business name, 

the full names of all the general partners as set forth in the 

fictitious business name statement. 

(5) In the case of a corporation that is abandoning the use 

of a fictitious business name, the name of the corporation as set 

forth in its articles of incorporation. 



§ 17918 

Comment. Section 17918 supersedes Civil Code Section 2469.1. 

The information needed to comply with paragraph (2) of subdivision (b) 

can be secured from the county clerk and is marked en the statement at 

the time the fictitious business name statement is originally filed. 

See Section 17914. 

-37-



§ 17919 

17919. Index of fictitious business name information 

17919. (a) The county clerk shall maintain one or more 

indices which permit the determination of at least the 

following information: 

(1) Whether any business using a specific fictitious 

business name has on file a fictitious business name statement set

ting forth such name and, if so, the file number of the statement. 

(2) Whether any individual 
) 

general partner, or corpora-

tion is listed in any fictitious business name statement on file 

and, if so, the file number of the statement. 

(3) Whether a statement of abandonment of use of a 

specific business name is on file and, if so, the file number 

of the statement of abandonment. 

(b) Four years after a fictitious business name statement 

has expired, the county clerk may delete the information concern

ing that statement from the index. Four years after a statement 

of abandonment of use of fictitious business name has been filed, 

the county clerk may delete from the index all reference to the 

use of that name by the person filing the statement. 

Comment. Section 17919 requires the county clerk to maintain and 

keep current indices of fictitious business name statements. This 

section supersedes former Civil Code Section 2470. The indices required 

are merely those that facilitate supplying the information required ty 

Section 17920. Generally, in the counties not using automatic processing 
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§ 17919 

equipment, one index will contain in alphabetical order each fictitious 

business name in use in the county together with the file number of the 

statement relating to that name so that the other information contained 

in the statement can be ascertained. A second index will contain in 

alphabetical order the name of each· person doing business under a 

fictitious name in the county together witb the file number or numbers 

of each statement on file in which that person is listed. Once the 

file number of the statement is known, a copy of the statement can be 

easily secured. Section 17919 is drafted, however, to permit the use 

of any system that will enable a satisfactory records search. In some 

counties, this will be aided significantly by use of automatic data 

processing equipment. 

Paragraph (3) of subdivision (a) retains the substance of former 

Civil Code Section 2470 insofar as it requires the fact of abandonment 

of use of a fictitious business name and the date of filing a statement 

of such abandonment to be entered in the indices. 

Subdivision (b) authorizes the county clerk to purge the fictitious 

business name index of obsolete entries after four years. The four-year 

period parallels that provided by Section 17921. 
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17920. Certified copies of statements 

17920. (a) For a fee of two dollars ($2), the county clerk 

shall provide any person who so requests a certified copy of any 

fictitious business name statement or statement of abandonment of 

use of a fictitious business name on file in his office. 

(b) A copy of a statement, when certified as provided in 

subdivision (al, establishes a rebuttable presumption of all of 

the following: 

(ll The existence of the original statement. 

(2l The execution of the statement by the person by whom it 

purports to have been executed. 

(3) The truth of the infomation required by Section 17911 

that is contained in the statement. 

(cl The presumptions established by 6ubd1v1&1an.(~) are 

presumptions affecting the burden of producing evidence. 

Comment. Section 17920 provides for the furnishing of certified 

copies of statements on file and gives a presumptive effect to the 

certified copy. The presumption is classified as one affecting the 

burden of producing evidence. Evidence Code Section 604 provides: 

604. The effect of a presumption affecting the burden of 
producing evidence is to require the trier of fact to assume 
the existence of the presumed fact unless and until evidence is 
introduced which would support a finding of its nonexistence, in 
which case the trier of fact shall determine the existence or non
existence of the presumed fact from the evidence and without 
regard to the presumption. Nothing in this section shall be con
strued to prevent the drawing of any inference that may be appropri
ate. 

-4c-



§ 17921 

17921. Retention and destruction of statements 

17921. (a) The county clerk shall mark each fictitious 

business name statement with a consecutive file number and the 

date of filing and shall retain the original statement for his 

file. He may destroy or otherwise dispose of such statement 

four years after the statement expires. 

(b) The county clerk shall mark each statement of abandon

ment of use of fictitious business name with a consecutive file 

number and the date of filing. He may destroy or otherwise 

dispose of any such statement four years after the statement is 

filed. 

(c) In lieu of retaining the original statement on file, the 

county clerk may retain a copy of the statement in accordance 

with Government Code Section 69844.5. 

Comment. Section 17921 requires the county clerk to retain current 

fictitious business name statements and statements of abandonment. The 

section to this extent continues the substance of former Civil Code 

Sections 2469.2 and 2469.3. The statements are to be filed consecutively 

according to file numbers to be assigned to them when they are presented 

for filing. The statements may then be located by the use of indices 

prepared by the county clerk. See Section 17919. 

Subdivision (a) fUrther authorizes the county clerk to destroy 

fictitious business name statements four years after they expire. To 

this extent, it is based on subdivision (a) of Corporations Code Section 

24004. However, under the prior law, a statement could be destroyed 
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only if microfilm copies were made and filed; this requirement is 

not continued. 

Subdivision (b) lJ'.EIkes Similar provision for statements of abandon

ment and authorizes destruction of such statements four years after they 

are filed. No equivalent provision existed under prior law. Taken 

together, subdivisions (a) and (b) provide a procedure for purging 

the files of obsolete statements. Subdivision (c) also authorizes the 

county clerk to retain micrOfilm or other photographically reproduced 

copies of the current fictitious business name statements and statements 

of abandonment. 

The county clerk is required to file any statement that meets the 

requirements of this chapter and is accompanied by the required filing 

fee. He is not authorized to reject a statement on the ground that the 

particular fictitious business name is already in use or that the 

statement was not presented for filing within the time specified in 

Section 17910. In this respect, Section 17921 continues prior law. 
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17922. Summaries or compilations of filings 

17922. (a) Upon prepayment of the fee established pursuant 

to subdivision (b), the county clerk may furnish to any person who 

so requests daily or less frequent summaries or compilations of 

filings under this chapter. 

(b) The fee for furnishing information under this section 

shall be fixed by the county clerk with the approval of the 

county board of supervisors and shall be sufficient to pay at 

least the actual cost of furnishing such information. 

Comment. Section 17922 authorizes--but does not require--the county 

clerk to furnish daily or less frequent summaries or compilations of 

filings. A comparable provision is included in Section 9407 of the 

Commercial Code. 



§ 17923 

17923. Fees for filing statements 

17923. (a) The fee for filing a fictitious business name 

statement is five dollars ($5). This fee covers the cost of 

filing and indexing the statement and any affidavit of publica

tion, furnishing one certified copy of the statement to the per

son filing the statement, and mailing the notice of expiration 

of the statement. 

(b) The fee for filing a statement of abandonment of use 

of a fictitious business name is two dollars ($2). This fee 

covers the cost of filing and indexing the statement. 

Comment. Section 17923 supersedes Government Code Section 26848 

(repealed by this chapter). The fees are intended to compensate the 

county clerks for their duties under this chapter. 



§ 17924 

17924. Civil penalty for violation of chapter 

17924. (a) Any person who regularly transacts business 

in this state under a fictitious business name and knowingly 

and willfully fails to comply with the requirements of Section 

17910 is liable civilly in the sum of five hundred dollars ($500). 

(b) Any person who fails to comply with the requirements 

of Section 17915111" liable civilly in the s= o~' tvc1ty-five 

e.ollars ($25). 

(c) The sums referred to in subdivisions (a) and (b) may 

be recovered in an action brought in any court of competent 

jurisdiction by the county counsel, or if there be none, then by 

the district attorney, of any county in which the person has 

transacted or is transacting business under a fictitions business 

name. Any sums collected by the county counselor district 

attorney shall be deposited in the general fund of the county 

where the action is brought. 

(d) The sum referred to in subdivision (b) may be recovered 

or offset by any adverse party to an action brought by or agpinst 

a person 1-;rho c.t the time "the action was' conunenced uaB not in com-

pliance with the requirement of Section 17915. 

(e) No contract or transaction is void or unenforceable 

because a party to the contract or transaction has violated 

t;:i s chapter. 

(f) Nothing in this chapter prevents a person from filing 

a fictitious business name statement at any time after the time 

prescribed in Section 17910. 
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Comment. Section 17924 provides the only sanctions for failure to 

comply with the requirements of this chapter. Under Bubdivision (al, a 

person who knowingly and willfully fails to file pursuant to Section 

17910 is subject to a civil penalty of $500. A failure to comply with 

the publication requirement of Section 17915 subjects a person to a 

civil penalty of $25 under subdivision (b). 

The purpose of Bubdivision (d) is not to create a new cause of action 

but simply to permit persons already having a claim to recover this sum 

both as reimbursement for efforts to discover the information that would 

have been provided had the person doing business in a fictitious name 

complied with the statute and as a sanctioning device to secure compliance. 
,-

Subdivision (e) makes it' clear that failure to comply with the 

chapter has no effect on the validity or enforceability of a contract or 

other transaction. 

Subdivision (f) permits a person to comply with the provisions of 

this chapter at any time after the times prescribed in Section 17910. 

However, late compliance is not made a defense in an action under sub-

division (c) to recover the civil penalty for willful failure to comply 

with the chapter within the periods prescribed. 
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§ 7540 

Sec. 3. Section 7540 of the Business and Professions Code 

is amended to read: 

7540. No licensee shall conduct a business under a fictitious 

business name unless and until he has obtained the written authori-

zation of the bureau to do so. 

The bureau shall not authorize the use of a fictitious business 

name which is so similar to that of a public officer or agency or 

of that used by another licensee thst the public may be confused 

or misled thereby. 

The authorization shall require, as a condition precedent to 

the use of such name, ~Be-f!±!Bg-ef-a-eep~!f!ea~e-ef-6e~Bg-~s~BeBB 

maBBep-~pev~6e6-iB-€Ba~~e?-a-ef-~i~le-±Q-ef-Pap~-4-ef-9iv~B~eB-3 

ef-~Be-€iv~±-€eae that the licensee comply with Chapter 5 (commenc

ing with Section 17900) of Part 3 of Division 7 of this code. 

A licensee desiring to conduct his business under more thsn 

one fictitious business name shall obtain the authorization of the 

bureau in the manner prescribed in this section for the use of 

each such name. 

The licensee shall pay a fee of ten dollars ($10) for each 

authorization to use an additional fictitious business name and 

for each change in the use of a fictitious business name. If the 

original license is issued in a nonfictitious name and authoriza-

tion is requested to have the license reissued in a fictitious 

business name the licensee shall pay a fee of ten dollars ($10) 

for such authorization. 
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Comment. Section 7540, which relates to private investigators, 

private patrol operators, insurance adjusters, and repossessors, is 

amended to conform to Chapter 5 (commencing with Section 17900) of 

Part 3 of Division 7 of the Business and Professions Code which 

supersedes Chapter 2 of Title 10 of Part 4 of Division 3 of the Civil 

Code. No substantive change is made in this section. 
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§ 1.0159·5 

Sec. 4. Section 10159.5 of the Business and Professions 

Code is amended to read: 

10159.5. Every person applying for a license under this chapter 

who desires to have such license issued under a fictitious business 

name shall file with his application a certified copy of ee~B-~Be 

eH~~-ef-~Be-e~R~y-eleFk-aRQ-~Be-aff~aav~t-ef-~~eliea~ieR-E8Qe 

~Fe~Rt-te-~Be-~F6visieRB-ef-€Ba~teF-~-teeeeeReiRg-w~~B-See~~eH 

~499~-ef-~itle-1Q-ef-paF~-4-ef-BaviBieR-3-ef-~Be-eiv~1-eeQe his 

fictitious business name statement filed with the county clerk 

~rauant to Chapter 5 (commencing with Section 17900) of Part 3 

of Division 7 of this code • 

Comment. Section 10159.5, which relates to real estate salesmen 

and brokers, is amended to conform the section to Chapter 5 (commencing 

with Section ~7900) of Part 3 of Division 7 which supersedes Chapter 2 

(commencing with Section 2466) of Title 10 of Part 4 of Division 3 of 

the Civil Code. No substantive change 1s made in this section. 
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§ 10522·5 

~c. 5. Section 10522.5 of the Business and Professions 

Code is amended to read: 

10522.5. Every person applying for a license under this 

chapter who desires to have such license issued under a fictitious 

business name shall file with his application a certified copy 

~v~i-Seaehis fictitious business name statement filed with the 

county clerk pursuant to Chapter 5 (commencing with Section 17900) 

of Part 3 of Division 7 of this code . 

Comment. Section 10522.5 which relates to mineral, oil, and gas 

brokers and salesmen, is amended to conform the section to Chapter 5 

(commencing with Section 17900) of Part 3 of Division 7 of the Business 

and Professions Code which supersedes Chapter 2 (commencing with Sec-

tion 2466) of Title 10 of Part 4 of Division 3 of the Civil Code. No 

Substantive change is made in this section. 
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§ 12300.2 

Sec. 6. Section 12300.2 of the Financial Code is amended 

to read: 

12300.2. Every person engaging in the business of a check 

seller or casher shall conduct such business under his true 

name unless he has complied with tRe-~~evis!eBs-e~-eBa~tep-a, 

T!tle-lg,-Pa~t-4,-B!vi6ieB-3-e~-tRe-eivil-Seae Chapter 5 (com

mencing with Section 17900) of Part 3 of Division 7 of the 

Business and Professions Code • 

Comment. Section 12300.2 is amended to conform the section to 

Chapter 5 (commencing with Section 17900) of Part 3 of Division 7 of 

the Business and Professions Code which supersedes Chapter 2 (commencing 

with Section 2466) of Title 10 of Part 4 of Division 3 of the Civil 

Code. No substantive change is made in this section. 
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Sec. 7. Section 26848 of the Government Code is repealed. 

aeg~~--~e-fee-feF-f!l!ag-aaa-!aaeK!ag-a-eeFt!f!eate-ef 

f!et!t!eas-BBme7-!aelaa!ag-aff!aav!t-ef-~el!eat!ea7-aaa-tae 

fee-feF-f!liag-aaa-iaaeKiag-a-FeBewal-eeFtif!eate-ef-fietitieas 

aame;-!6-twe-aellaFs-~$21· 

Comment. Section 26848 of the Government Code is superseded by 

Business and Professions Code Section 17923. 
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Sec. 8. (a) This act becomes operative on July 1, 1971, except 

that at any time after January 1, 1971, an individual,partnership, or 

corporation may file a fictitious business name statement as provided 

in Chapter 5 (commencing with Section 17900) of Part 3 of Division 7 

of the Business and Professions Code, and the certificate so filed 

shall be deemed to have been filed on July 1, 1971. 

(b) The county clerks shall retain all certificates of fictitious 

name and certificates of abandonment of fictitious names and the regis

ters relating thereto, as provided in Civil Code Sections 2466 . to 2471, 

inclusive, until July 1, 1975. After July 1, 1975, the county clerks 

may destroy or otherwise dispose of such certificates and registers. 

No certificate shall be accepted for filing by the county clerks under 

Civil Code Sections 2466 to 2471, inclusive, after June 30, 1971. 

Comment. The new fictitious business name requirements (Business and 

Professions Code Sections 17900-17924) are made effective on July 1,·1971, but 

statements are permitted to be filed at any time after January 1, 1971, so 

that the persons covered by tJ:;re new requirements will be in compliance on 

July 1, 1971-

A person who has complied with Civil Code Sections 2466-2471 (the 

former so-called fictitious name statute) is required to make a new filing 

under Business and Professions Code Sections 17900-17924 not later than 

July 1, 1971, if he is regularly transacting business in California. See 

Business and Professions Code Section 17910. 

Subdivision (bl provides for retention of the fictitious name certifi

cates and the registers relating thereto for a limited period following the 

enactment of the new statute so that the information will be available to 

persons who have claims arising before July 1, 1971, against firms operating 

under a fictitious business name. 
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