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First Supplement to Memorandum 69-32 

Subject: Study 47 - Oral Modification of a Written Contract 

One of the alternatives noted in Memorandum 69-32 for dealing with 

Civil Code Section 1698 would be to revise Section 1698 to adopt the 

substance of the official text of the Uniform Commercial Code and to 

revise the California version of the Uniform Commercial Code to conform 

to the official text. As noted in Harold Marsh's letter, the official 

version of the Uniform Commercial Code is based on the New York statutory 

provisions. Further investigation reveals that the New York statutory 

provisions are the result of a series of recommendations by the New York Law 

Revision Commission. Attached as Exhibit I is the latest recommendation 

of the New York Law Revision Commission on this subject, together with 

the New York statute as amended in 1952 in response to that recommenda-

tion. 

It should be noted that the New York statute does not contain the 

provision that the requirement that any modification or rescission be 

in writing on a form that must be separately signed by the other party. 

In its exhaustive study of the Commercial Code, the New York Law Revision 

Commission noted this addition and commented: 

The added provision as to a printed clause, in subsection 
(2), is designed to prevent entrapment of one party by a printed 
required-writing clause in the other party's printed form; the 
former is not bound by the clause unless he signs it separately. 
This type of provision is frequently used in Article 2. Whether 
it will bring about more deliberation in signing forms, more "reality 
of consent", or will make the required-writing clause a dead letter 
because not separately Signed, only experience will tell. [1 Study 
of the Uniform Commercial Code, N.Y.L. Revision Comm'n 643 (1952)] 

In this connection, Mr. Cook's research discloses that all states but 

California have enacted the official text of the Uniform Commercial Code 

section. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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1st SUPP. Iemo 69-32 EIHlBl'f I 

RECOMMENDATION OIl TIlE LAW REVISION COMMISSION 
TO '111E LEGISLATURE 

Belal.lng 10 CIUlllge, Dlschu'1le or Terniina!i"n of Contraetl 
Prohibiliug Oral Change or "ermination 

Under former secti"" 3·12 of the Civil Practice Act, u scaled 
instrument could not be modified or diocha"!:cJ by nn e~ceutory 
agteernent unk'S.i slid, ~~~recJUeut Wa:i in '~·l·itiJl~ and sjgncd by the 
party to be charge":!. In l~-n, on rceoll1m~l1llntiu" of tlll' Law IIevi· 
&ion COlnuli,",;on, .ecti"n lH:! WlU Ulllcllued to uholi,l, complotely the 
eBeet of the seal eXcl"pl as a Ult.."alb-l (If au·~ht'nt.icalin~:: illr-itnl1tWnts. 
(See I,eg. Doc. (H41) No. I;'; (M), 1941 It,'port, U"colllmcmlatiollS 
and Studies of the I.a\\' He"j,,;oll Commissiun, PI'. ;Hij·-HJ.) 

The COlllmi!; .• ion bclicwu thut n )ll{'tho<l llIoN appropriate than 
the usc of the seal for permitting a p""lr 10 a wtiUcn agreement 
to protect hillLqelf "g-ai",t U'e dUll • ..,,' of f<ll~e cl"illls of an orll1 
mooiticutkn wuqld ll~ to lIw.lm hhHling a Rtipula1inn to thi:-; effl'ct 
eonta.iUi~J in the ol+;inal written ngre("Hlt'ut, for thil'1 fh~\"ice wouhl 
el~.arly bli"g 10 the ntkllOOll of the IWlti," 11", <'IT.'cl of their 
lICis and doflnitdv fix II" charnet.'r of the j",trlllll(·"t n. of the 
time of ih t.xeC'uiiun. III couni~ction with du' ~uul'lItlmt.'nt to ~c~ 
don 3.2 vl the Cii'i1 I"'a!"!.i.o Ad the Coml";"""" tlII'r,-f"re reeolll· 
menikJd proy;,;i,,,,, makillg .",·11 stiI'Ulnt;OlI' dr"di"". ,'11""" 1'1'0' 
visions 'W~r{' erHH:h"l .a~ secti{Ju 3:1.(~ of the 1),~rit1Hlal Prup-l~rty I.1n'W 
and seetion 2112 or f.he Real l"rope"ly T,aw.· Thq I'roy;,le,1 that: 

An ere.)utor,· n!!,','clllcut hel'cnfl~r mllll. shal! b" ineffe.th·e 
to c],nngc or ",;,rliry, or 10 di~eh"rgc in whole or in Pllr!, II 
written. ag~ment or other writh'lI instrument hert'aflcr 
neeutcdwMrh cnutaiJt.q a provhion In tl .. ~ff·)ct tj,M it cannot 
b~ ehang.ed orally, llnl,~s:q sueb eXf;>~utor.\" agrcenl('nt is in '\Vrit~ . 
Ing and sl~rneJ b,' the purty agaimt ,.I,om ~nff)r~cm~lIt of ,lt~ 
change .. modification or ,lisebar~ is ool1ght. 

UnMr 'this provision, a sHpulatlon aj!Uiru;t onl ebaM~ operates 
to lll·i'."ent either a ~hange or a tolal Or partial di,char!!~ by 
oral or tlll"igned eXMl1wry agtf'omeut. A dirtre111ty ari""". how· 
ever. "ben the ngreemoll! contain;n!!" the slil'ulation dcsrribecl 
in the statute al.o eontnln~ other 1'1'lIvi";,,n. pnrportillg to gm'crn 
dil!ehal'1l'~ of the agreement. Thi. wns i11l1strateil by the decisinn 
in Or~oll 'r. Donigcr, 300 N. Y. 2:JS 11M!)). Tt wa, alle!!ed in that 
e_ [11 Il,at a written contract or employmellt WM ~bandoned. 
and til) that B new oral agreement changing the WTitt~n eontMt bad . 

*TJteH ~etton!l ","ere Rl1umhered in 19-14 n.t suMh·i.~lol\ roll! ceetfOll 33·or. 
&ll4 .uMMs!n1l 1 of • ..tlnn 2i12. en,1 am",,~.d to provide I"r tru. sllmlu!, of 
, .... • xtcttf-ory agreement hy tlle- .:trent of the pa.rty n~in~t whom enfO~IH1t 
01 tluo ellallt". modlll •• llo. or discharge b ..,,,ltM, Se. Leg. Doe. nw 1 
No. 6S1F.); 1144 R"",rt; a-m'nd~ltons and ·St",n .. of tbe La ... RnltloD 
Commbal .... , pp. 10S-1!9. 
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been entered into, identicnl \,lllt tlle written contract except for 
the addition of certain bonus payments, The written contract in 
that case eontained a prohibition against oral modification and 8 
provision for termination jn the following language! 

This constitutes the .ntire agreement and uuderstanding 
between us and it may be t"rwinatrd by either of 115 at any 
time upon thirty (30) days written notice to tile other; ~nd 
it sball not be considered modified, altered, changed or amended 
in any respect 11llJ~" in "Tiling and signed by both of us. 

'rhe Conrt of .c\ppcals, tbree judt'" Jiss<'I!ting, nfllrmc<! the order 
of Special Term, denying the moti"n of del61lllnut for judgment on -
tbc pleadings, and stated: • 

'rhe statutory danS<', which when ins~rted in a contract 
subjects it to the control of snhdi"i~ion 1 of scclion 3S"'!, is a 
simple clause prohihitin~ oral c],nnl!c. 'I'he efr •• t of the stnhle, 
however, is bl'oa<1~r than that.. Xot onJ~' i, oral change pro· 
hibited, bllt tbere 11la~' Ix> no ,·h.l1l!o, modification. or <lis­
Marge, in wl~()le or in part, witlwut Ii ,·,;ritill[!' ,.;i~I1f·d by the 
party to be {,harged. "1wthcr th~ stntute .ball apply to.a 
gh~cl\ eontrad drpdtd:-; IlpOll tIll' ;nh'nt or t1!t~ parties ilS 
expres~et1 by the llwlnsion 01' ('xdn!iion, in jl.:ome form, of the 
statutory e1au~~ In'ohihitin~ oral e1uU1~('I. Th t1w prt'~nt rase 
sneh n clause ill th~ \\' .. ittell OOlllr""\$ O\'id"nce, the intent 
of tbe )lartie. IhM the .tutnte ,1,aJl fln,·. at lea.t a Hmitcd 
application. 1'bp seoJ1e of 1118t aJ1pli.Minn, 11Owo"er, appears 
to be intcnfi"n~lIy limited to lHoeUn"ulions nr cluln)!es to tbe 
cl[eln~ion of ,1i'~h""l!('S, since the 11nr!irs haye ""t up th.ir 
o1\'n less fOI'ma! procedure fo)' c1iq"hnrg" or t~r",ination. 

. . . . .. - . 
'WllateVl-r ma.,· he the \"(''lnit'''llellh for the termin.tion of 

the contract b~' Ol1e pnrt)"--in this in't.n~c tbirt~· dar" "rittrn 
notice-an a1,nnel011ll1rnt of 11 oOlllro,·t 1I0t under ... al by 
mut.ual ~on~pnt hal=; tl hnlYs bC'rn C'(lnr;;irl,">r(1'o (>trefoth'oP to. dis­
cbar)!. its ohJi!!'nliom (Hoi/wi',' ,', 11(1(1[1("', 2~5 X. Y. 40S. 
4101 ewn when n new rontraef. "nllfnini1l!! one or more of the 
~flme brmR i!ll ~imnlt:m{'l)n~ly- f'nt!'rpo. into. U:r1nf'flr/rrfirk v. 
ROlllllan·Ro .• el,. r"r., 231 N. Y. 1M, 20:;.1 The prnhl~m of 
wbe!ber thcre "'" 00111"11), a wah-rr of the notie. Rnd n mnhl.l 
con!\('nt to the ~hnndonment ;'1\'0],'.' QllM<tinn. of fact wbieh 
,.jll~,,'d be tri"; before a jury, . 

A pArtial di,ehal'tre f>f a Nmtrnrt. disehamin<:: .omc hilt not all 
of its_ oblhmtiono. i. in .!Toot a cnnn!?", The pr""enl fOTm of 
tho .!"tnf~ j.q tht'l"I'fore nTll'roprintp to eh·p "«",,t to tne illtrnt 
of the -partl .. tn the ~"trnt thnt it makeo n ,tinnJlllion a~"inst 
OTa' eh,~n)!~ ~"""ti"r 10 p,"oln,lo " chanz~ or 1;811i"1 di.en'arll't' 
hv (l'Xf'(1ontot"v pontr.nf't. llnlol"l":!\ tl~p ('I"rentrtl"V {·(\ntr.:lrt- i~ in writ­
in!!' anil .i!l"nrd hy th. 11MI\' o "'.1 inot whom it is .... n~lIt tn 
on'<>"," flip .. hnn~p or n,P nartial <1i.rnm·",., Tn Ihe H"ht of tl>. 
pT<'!\Ml1 statn!p, lIow~wr, a pro,·i.ion;n 'h" Pfmlrnrt prnhibitina 
m-nl phlin,!" beeom"" "mhjgllolT~_ "lTd nlOY ran"e injustice, where 
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the coutrael eontaiWi iudopOlld"llt p,·ovi.;ions with respect to 
total discharge, ·or terwinativu, of the cOlltract. Even where 
the contract OIIlltuius no suel, illucpcuucnt pru"i>iolls, it iI; possi. 
ble that the stipulation "<rainst ural cha11g"o 1uay 110t have been 
und.<rstood by both pattie. as P""e[uuu.<; tvtal di>cltarge or 
terlllillati01l by Illetllou. recogniled at CUlilIllO" law. 'fhat is, a dis­
tinotion lIlay be wade by the contractiu;; Pil"lic" between change or 
partial discharge and termination or wtul discha"ge, IlIld they 
DULY wUili to gual;u agaiu:rt IJful cluims wilh n:~llett to one or the 
other, or with r""1)""1 to both. '1'0 a"oid the situation that arose 
in Green v.Doniger, a hal' to termination or total discharge by 
any means nut ;''''ol\"illg tlca" evidence of assent of both partics 
may be necded.u 

'l'he purpose of tbe stnlule is to permit pnrtios to a contract 
to protect themsclws f"olll LII:;e claims either of oral chang<) or 
of oral termination of the contract. '1'0 ~cc()'L'plish tllis purpose, 
the Commission ~&lic\'cs that tl'e stat"t" ,11olll<l oe amended to make 
it clear that (a) wbere there is ;\ stipulation ,,~ainst ornl cbange 
there can be no cbange or l'iH"tiaJ di,;"harg·~ of the contract by 
exceuwry contract unl(~s the tX<."-!:utm-y .agrt·(.')tieut i;s iu wl'tHug and 
signffi by tbr party against wlwln it i~ slJHght to ellfor{:c the chnuge 
or partial dkchargc, antI (0) w}wrl! th.~l.·~ i~ a stjputatioil against 
oral termination of the contl'act, tlte "uutruet can""t be di.chargeu 
by executory a~r~mcnt unl~:::;~ till.!' (ox\;'('utory llg.i.'i'c:mcnt is iu wl"it· 
in:, and· sign,,'cl. by the party n;:aiu· .. t WhVHl it is sought to be 
en!areed1 and a t.:rmination hy mutual flss(,llt. or nhanrlonment may 
be aecomplisj,<'(l only by u wr;ting .or by an ~"C"ut<'<l acoord aud 
satisfaction olh,·,· tl,a" t"~ ,"h.,Wali"" of OU" executory contract 
lor anoti,er. (See ]lacrs v • .lIoas, 229 N. Y. 29-1 (1920).) This rule 
slwuld apply to pl'celt"lc Any oral tralls.,ction purporting to dis­
ebarge or terminate aU es('cLltor.v obH.~atiCtns unut:l' the agreement 
or other instrument, cwn though Ill., tran,action does not affect 
accrued obligations r"nlainiJ1~ unpcrfcrmeu, sHeh ~$ payment for 
services alr~ady pcrform("(\ Hnder Il.e agreement to be terminated, 
or accrued rent under a sur"L'ndcre,l lease. 

The Commission aL,o l,eli,·\"<" 11111! the statute should provide 
tllat where the cOlltr~ct p"o\'i,!ca for t"rm;nation by olle or either 
party Oll written notice. the rC'jnil"<'mcnt tl,at the notice he in 
writing cannot be waiwcl ex<;"pt hy 11 ,,·titin~ si~ncd by the party 
against whom .~nrorcentcnt of the waiv"r is sollg"ht, or by his agent. 
Where a jlrOvision fo,' term ;uai!oll on notice is inelll(lNl in a con- . 
tract "Mej;' all;(> provides that it cannot he terminAted orally, 
the provision' for termination on notice sllonlcl be construed to . 
require written notice, whether or not the notice provision also 
specifies a writing_ 

"It 'Was statoo. in t'hc (U<:.~(!"nt.h::! opinion in Grl'ca v. D()1ji.!J~" that 
To 'hold t1t~t one l»t.rtr u:o:a.y a{'rom'PU~b tt. eha.nge in the (I.-mount. -of 
compensation to he J1a.id to him under II. written cQntrt/.ct oonta.ining 
1Utlla. cJa.Ui! by tnl! iilimpl-e cxpl!'dic-nt and de,,~lee of QUing the ehaDge 
an t.baDdoDm-el1~ 'Would be to aDuul tho- stal1lte .. ad nuder its opera· 
tIOI! DUga.to'7' . -
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.A. bill amending secti~ns 33·e of the Personal Property Law 
and 2,52 of the Real Property Law to deal with the problem illus­
trated in Ore81t v. Dflnigtr was recommended by the Commission 
in 1951. (See 1951 Sellate Int. Xo. 1084, Pro No. 1099, .Assembly 
Int. No. 1289, l'r. No. l::1U4; Leg. Doe. (1951) N~. 65 (N.).) The 
bill passed tile Legislature, but was di~appl"oved by the Governor. 
The bill was criticized on th" ground tll.at parties wllostipuJate 
at;ainst oral ehrulge may 110\ imcllu to pr<'<l\ude oral termination 
as weli, and a stipulation in a contract shonld not be operative 
to preclude oral termination ,,1" discharge tUlless the stipulatioll 
refers .xpressly to tcrminatj(H). 'l"his criticism is met ill the bUl 
proposed this year by proyj.i"ns ,1caliug separately with stipuia­
tiOR'i 8f,'1linst oral clumg.c aml 5t ipulations against oral te.t'lIlinatioD4 

'fbo Commj<sion th~1"~fore r.:~ommetlus 1 

1. That section 33." of the 1'01';0"" I Property Law and section 2,52 
or tbe Real Propl>rty Law be alnen,kd to r~a,1 as follows: 

§ 33-e. 
§ 282. When \'!"1."itl<>n agreement or other instrlllllellt cannot 

. be [modified] ellal1!!"l by 0]·,,1 ""e("lltorr aglwrncut, 0/' Jis, 
charged or teNilinarea by oral executory agreem.,,/ or oral 
CO'lSent 0>' by orft! no/icc. 1. [An ">;''ClltnTY agreement here­
a{(er made shan be inefi~"th'c 10 Chall)!" or modify, or to dis­
cbnrge in \\"1",10. or in part, a] .t wrill,m agreement "r Other 
written instrument [here"ft~r "xecllled] which contains a 
fWO'l'j!;lon til tll~ effl'd, thnt it Nmnnt J.;~ l'hmlged orally, (annat 
be rha"gcd by "'I cutlltory QgrttiJ1cII/ lIn!e", sueh ","eutory 
agl"('emr-ont is in writing und s.i~!Hc{ll~y 11h~ party against whom 
enforcClIH'nt. of the ehan~f'[, ulotlifiC'.'l.ti-on or di:;enntgf] is 
songht 01' by his 3f,!ent. 

2. A ",,.it/en aqrccmcnj or ot1'I~ ,..ritlo, i"~h->""c"t .eMelI 
~ontai". a l)rot·isim. fo lire cficd thai if callJlot he terminated 
orally, emulOtl)c (1;",rli~r.<Jc<l by an ene,d,,>"!! agreelitent unlt,. 
sueTa executory aarum(n! is in wriling mtd siUnea by In.. 
party IJgain.1 w1lom ell/m'cc,,;rnl "I ihc~ discharge is so"{}kf, 
or by his ago>t, mId el71uwt be lamina/cd by ml.t>ral eo>ucrd 
1inlC$$ 811Ch lorm;l1iJtion i. rlfce/ed ":1 all ,,"ce>d,,Z accorc! and 
satisfaction olher Ihan tJlC sub;IiI1.1i011 "lone excclltory con­
tract for dlla/llcr, or ;$ evidenced by a wriH1I.g signed blf flu 
party ana;" .. 1 ... Ioom i/ ;., "'''9M to "'fQrrc Ihe tenninaiion, lir 
by his agcnt. 

3; (a) .1 cli,dlol"!lc (". i'arti,,/ di..,.horge of obUgrstio"lls "tui",' 
G writtef1 agrcnm:'1If or otlu:r 1r";Ucn ;».r:trumcnt is (I. chang$ 
"I tI,e aynome'll! 01' iH.,/r"",rni lor the pnrl'o.;e 0/ sub­
divisio .. olle of 1M .. scelion .",d is not u discharge or termina­
tio .. for the 1''''1)0.'" of $III,di1,;8i01> Itoo, ",,'rss an ezecu!ory 
obligations ""de .. the am'ccDro»1 or in.,/rume"t ar. ditcl>ar-g-s 
or terminated. 

(b) A discharge 0' ttrminal;oll of alltxcclttory o1>/ig(lUoItI 
lltuier a wrUten agreem"nt or other 'written in,t,."",ent is a 
disc"IuJrge or termination for tile p1lrpose 0/ subdivisio .. hllo 
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ev ... IMllgi, accrued oblillatio"" remainino unperformed at 
tl. dale of tke disoharge or tetmination are '1IQ/ affected by iL 

(0) If a writ/sa <lg,'e.,;",,1 or olh,,' written i~.trU1nent 
containing II l!rOu;,[on that it cannot be Icnnhwled orally also 
provides for termination or di.<cna,.gc on notice by 0'''. or ,ill,"r 
party, Dolh ."bdi"isio;! two amt sltbdiv;'ion fo"1' of this section 
IIpply whether or not the agre.ment or oilrer instrument slates 
qleeifica!ly thai Ihe tIOtice ",11./ boin writi?,!}, 

4. If jJ written aarce"'.II! or other w1'i/l.1I ins/rum."t con­
f"; .. , G provision for t.,minaJion or discharge 011 wrillen 

. fWtiee by OM or either l>ady, a .. rC<luircment Ihat lUel. !lot ice 
be in writinu Call1l~t be U'ait-cd c,Cccpt by a writ;"u siU'ICd 
011 the'party Qyain.<i whomcnfo1'Untcnt of tile waiver is sought 
or bll /tis GaM!t. ' 

[2,] 5, If exccukd by anaJrnt, allY agrocnllmt, evid.nce of 
termination, "(llic. of terminalion or waiver, req\lir~d by t1,ig 
section to be in writing, whid, affects or I'd utes wreal prop­
erty or all interest therein in any mallner .toted in s.coon two 
h'uudrcd forty-two or ~cctiOll two hlllldrerl Mty-nine of the 
real property law, sllall he \'oid unless suth agent was tbere­
unto autborized in writi,,:;_ 

6. S"bdiri.iQ" on" of this ""!io" t1pplic., 10 agNe",",,/s or 
instruments excc.(/cd 0" 01' after Septelltber firs I, ",'neteen 
hundred forty-01rc. S"bclivi<iOl" two, three a;14 fo"r apply 
to.lI!}fecme,,/s "r illStI'W1!ClI/s udell/cd on or after September 
first, 1Ii1l818en /", ",Ired fill y-I u·o. Snbdiui.<io)! {it'd 41'l'lies to 
4!Jr-eow.c1lt~, cri(lcurt~ -0/ IcrmiUldion, 'Uofic('s of 1el"'ud,raUQtI 
at waivers with r,,<pccl 10 agreelllents or other instTlIl"ents 
unllted on or afler April fiflh, 'Iineteell IlIImll'Ni for/y-follr-

II. The followil1;,:' proy;sion to be ineludpd in the bill ellactin~ 
&lleb amendments: 

The amendment. of sectiol1 thirty-tl,,,,c.e of the pfNOnal 
property law and section t\\'o hundred eighty-two of Ib" real 
pro.porty law made by this ad '\0 not rest"jet the opeer-li"" 
of the provisiolls of tho~c sections as they existed prior to tho 
effoctive dnte of tht, aet with reBpcct to excen!ory a;;r,'(·m(·l1ts 
or the kind dc!';crilx"(l in those M:'CtiC:I11S as so cxill:Othlg t 01' wrilt~!; 
agreements or instrunt£>nts containing a pl"QYibioo of the kinrl 
described in those s~eticns a. ;;0 existing, ",Meh were n,ade 
prior to tbe effeeti"e dato of this act. 

Dated/December IS, 1951, 

BY THE IJAW RgYISIOX cmnnSSrml: 

JOHN W. )'fACDma,LD, 
Ezeeufi1l6 Secretary 

and Diue/ol' of Re.,mrcit 
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CH.I.I'TER 8;31" 

AN ACT to aru('-nd the (l~rS01'l.::t.I ltr('pc-rty ):J..w awi tlu~ real prol,'Crty law, fn 
reJdion to Ch(Ui~ or tN'lIIina.tinn tlf ccnuiu wr:~tt'll agtet:!lIlt!nb 

Tu People of the';::Uatc CJI N.cw YOl'k~ rl'p"~lU;ntc,l ill SeAatfJ and Assembly, 
, d~ eu-aat G-t follows: 

Setiou 1. S~ction tbirty.r.urec·e o[ tl,c pCI'Sonal p,·upcrty law, 
us last Q!.lendt"tl by I.;haptcr five bundred cighLy~eight of tbe law~ 
of. ninete~n hun,\re<l lm·ty.four, i~ ll~,,'by amcn<le.t tu r('ad a" 
follow~ : 

§ 3a~c. \Vht!1l ,\o·ritt~Jl ug-r~emcnl (n' othCl' iu::)trnllwnt cnnnot be 

f,modified] c1HW{j(~d by orul exeeutol'Y a~l''',.'(!'mcut,. or dr.,cJjaJ"ye (II' 

8rmillated b·y oral execufory (lgftCmCitt or orel C(HtSt1!t til' liU (Jrul 
-noUee. 1. [An t':'(ccutory ag-l"l~t'lHl'nt hereuftt'!' m:.dr ,;hall be lueffct''­
tive. to change 01' modify, Or' to Ji~(;harg-e- ill who1e nr iu partt a.:! 
.t'1 ,"'·ri.ttcn .agreement Or utller writteu in:strtuucnl [hcrcnftl'l' 
exC'cut('(l] whid} eont~dn~ u IH'uvisihll to the- effect thaI it td-imot he 
challgcd Qrally, cfPluwl be chauged by UJ, t.J'tcut{')ry fl(Jft.f .. -j'u':ut uHks:s 
a:ut:h ex@(:'ntory agrCl.'lucnt is in writiug- and l-lig'HNl Ill" the party 
a~aillst ''''hom eaforcclJll'JIt {,f the ehull'6('[, 1ll1}{lifieAtiun or dis~ 
chm':rel h sought or by his ag~nt. 

2 ... l tlwill(J-It 0f/fecUlcnt or utltC!' pf'l'jtln~ iw:d.,l'lummt ll'iJid, COU~ 
!lIillS a prOl,is;oll to tile (/Jut Ihalil ca,wal be lamina/cd IJl"aUy, 
ca.lmat be (lrsc!ulrfjed boy flU CfCClllol'Y ltfJrcfHtU11t UI1}l','i~ ~;ucll. 6ZfCll· 
tt;ry (lYtct-1ilttit 1S iu writiu.'llUul ~j9-}ied bylhe party (If}(f;n ... t u'h{J1Il 
'''fQrccmell! of tlu Ilis~"(Jrllo is SOk!)ht, 0'· b'l his alltnl, 0'''/ ,.,,,"'./ 
be term ina/ell by "w/ulll co" .• elll KlIlc.,., sud, le;-m[,wfiQR ;. offerlcd 
by all <.rtcute,l accQ,.<l,H,,1 •• f;.fadio" other IIw" 0" sub"';I"!i.,, 
of OJlC excc"lory c~lIlt"iIcf. fm- uIlOtTU.'.t'j or is cddowed. by a. -writhlO 
signf(l Ly t~e lmrf!J a[lain . ..! H'!J04l1 it ·i,'i $fHl'!Jld tf) o,jnrrt I1tt! 
t~rmi'tl.al;o~" or by hif, ll!Jn1t. 

3, (a) ..t c/i.dwry. ~r partial di,·chlll"gc of obligation., ",,,Ier a 
1(,,""ittc1l. u[IJ'ecmcnt or other writlen jn~tr'JwtCJlt i~ (I clra"gc of the 
oorccmcuf (Jr in.ilrulHlnl fOI' tile- purpose of :mluliL'i,~;fl~' olte oj t1d~ .. 
RocliQn Ilnll i. nof a disclonl"llc or tam 'ualiOn fnr t/le I"'''po.;o of sub· 
dit,j$ioll two. 1H'/CS3 aU c.rce,dory a/JligaliM," ,,~d ... Ilrr "are<:m.,,!. 
or in.lrlllllcnt are C/i.,ehm'!)cd t).I. /C,.miillltul. 

(II) A ili.cha,.!!. Qr luwinal;",. of ,,/I. e:ru"/tlori/ olJ/;!)"fion. "1I</(r 
II ,,,,itten oortcmcnt 0'· o/l,er ,"Tilt", jns/rUmMlt ;g a discharge or 
term ina/ion for I"e pltl"p"SC of Sllbdit"ision /"·0 cut" tholtah aaru,d 
obligalio1l$ remain in!) ,/IIpc.·/or",,,1 01 tI,~ ,Talt of thr llisclUJ.rg. 0,. 
tcr7llnlation arc "'!(J~ affected by it. 

(c)- If a .. ·,.itlml agrerment or allou !Crill,,, ;».,Ir""",,/ co,,/a;n. 
ing aprovi,,·oA tlonl it ra"".1 be le,.,,,i,,,,f.rd orall!! al .• o 1>I'01l;do< 
for terminaNo" or discharge on Mtice by aile or tither party, boa, 
sulldh,isi<>n two and slIbr]ivi.io" f1." nflhis sectioll apply 1IJhtlh.r 
or nof tJ,e agreement "'. other i".<lrllmrnl slalc. specifically that the 
tlotice 'm~<f be ill writi,,!). 

ilScD Act And Rtoommendation relating t .... Ch:lDg'e, Dbch.:\l'ge or TerruinatioXl 
of ContrfU'!tl'l ,Prohibiting' Ors} Change or "TermiJtatioo, suprD-, p, 135. 
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4. If a written agree",e"t 0,. other writt ... instrument c()l~!ains 
" provision /M termination Q" dischlJrge on written notice by ~ or 
dther party, the ,·equiromeut that suck lOOlice be in writing cannot 
be wail/ed 63:cept by a writing signed by the party agai"st whom 
enforcement 0/ the wlJiver is .ought or by J,i$ agMtt. 

I2.] 5. If executed by au agent, any agreemeut, .~~d.nce 0/ 
termination, "otice of /C,·",i·,wtioJ! or waiver, required by this see· 
tiou to be in writing, which affects Dr relates to "i'n1I'toperty or au 
interest therein in nny mauner stated in section t\\"o huudred forty­
two or seetion two hundred /ifty·nine of the rca! propel·ty law, shall 
'm ,'oia unle:.s such a~nt was thc.'eun(o authorized in "Titing. 

6. 8/lbcli";s;on olle af litis sttt.loil oppliC!; to l1arceliwl/s O~ i1lstrn­
we,ll .. e:ctcu/ed 0" or a/llir SOll11 ,,,her first, "i,wl<.>1 k",,,dred foril/­
one. Subdivisio'lls two, t/Jr<e "ml jou,· (11'p111 to aarc,men/s or 
i".trIllHtMs executed 0" Oi" 11[1,,· Hcpl.cmber first, njlleteen k,mdrea 
fifty-two. S"L,/iuisionfi". applies to I1gra",ents, ,<"i(/Mccsof 
fr.rminaticm, ·)loticcs of icrminalif)u 01' 1ca;t~trl5 u:;th fe~pect to (lgre.~ .. 
",.nt., or other insl)·uII/'Jli •• X"CUINl hi. or aller Ap"iI/i/lh, ,lintiee" 
h,md,.e,l forty-follr_ 

§ 2. Section two Jmn<lred ,·ightr·two of the real property law, 
liS lnst nJl1ell<l~d by chapter fiw hnmh-e(l ~igh'y-ci;;ht of tile laws of 
nilleteen hundred fortr,folll", is hereh~- mnelHle(1 to read ail follows, 

§ :!S2. When \Hilten ugrC('IIH'lIt or other instrnnJ('nt tannot be 
[modified] clwJlf)cd by oral execlltory og"ee1l1c'nt, or (/i"J'aryed or 
tcnm')lafcd-vy ONtl exu,nJf.Jry a!Ju(JufRt 01' Gj"al c(Jttsod or-by oral 
lIotice. 1. [;\11 exccllto!")" agl"c<"Mnt he,·eafte,· made "hall be incffce­
th'e to t"hnnge or moJi(\·t or to di!<;(!J!ar.:.re hl w}lol~ or in part, al A 
writtl'n :lrtl'(>(>ment or (~t h1~r writtcm inS1 rUllwllt [her<"!1 ft{>l' rX-e<:ntcd] 
wlli{~h l'ontujlls a pn)l"biou to the f'ffl'(!t 11mt it {"tmnM be (·hailged 
I)l;any, ("(nmot be r/umgul by 1M (tCl'utory "!p'ccmurt llut(l'SS 8~h 
j~Xecntory ;lgt'C('II1ellt is in \"tHing ;llHl ~i~uNl b.,· the pnl'ty against 
wDolD enfo,·.tment of the "han!I"[' modification "r di~ch.r~c] is 
~onght 01'" by his agent. .-

2. :1 written uyrum.nt ur Ol/If' ,,,,"itten ;II"II"I""",t ,,-M~h COIl­
lahu /I procisiuPl to Ihe cfft#:th~1 il ea1l17o/ be terminated orally, 
cQlmlit be flisrl!lJrgefl by <In t.rcC1I((,ry o!/rctmrnl 'III less SHeA 
e,,~clltorll Q!lrecm~lIt ;s in writing and "iy"cd by the I",rly og4iMt 
,,!llo~, .n/orccmeut of Ihe disc/wrgc ;s sauaM, or by ]d. agent., <HIa 
"IJMwi be terminaled by mutual cOItsent",,/ess such fcrminafi;m if 
effectea by.aR excel/lod accord amZ .atislneti"" olber /1llm Me ,d­
stitll/ion of one cxeClllfWl! COIl/ruet 1m' IJnolher, ~r is cuidc"eedby iJ 
wrilillQ ,Sigtlcd by the purly Qgoi".I. wllO'" it is sought 10 clIf9t"u 
Ihe tertniiWtion, or 1I;J l.is agent. 

3. (aJ A d;scTwrge or parli,,! di,"'/WI"{I" (lr olJtiUalion, "nclu 4 
furit'ttn agrct'mc-ut or IJlbcl' ~('n'!I('n iU,>;ttllUU'ut is fl c1uwgc of tke 
"!lrrrmc>lt or ;11,'/1"11101<111 for Iflr P'''-'''''' oj su/uli,·i.,;"" 0'" of thi' 
~f.ction aful it; not If. (u.~rTwrge or 'rrruinl1tion fin' Ilfl~ 'P"rpOSC of silI·h. 
dh·i8inn ItCo>, 1I"ln.< an tTcclI!ory obligatio", "",(I,.. ,I., ourtftneni 
(,r ;"'/.'·U!1il>Jlt are di.chargrd or lamillatrd, 
. (b) A aischarge or trrmi .. al,ion of an uUlItor!/ obligati(Yfls ""thr 
" written oaTcement or a/kcf" ,arilten j".II'I",unt ;'/1 dischuge I1f" 
tertll;~atio" for Inc PtI,pcse 01 SlI1Jdivil<ion 1 .. 0 even I"""uk /lCMllea 
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o1ilig~r.t·ions 'remalm:ny Unp6J"tm'i'!fll fl.! flu; dale of the ili!whIlTfl15 or 
termiM'itn are not affccfcd bll d, 

(e) If a wdtleit. ft9HCliu;'nt or uther u'riilen ';nsirnJl,ent Cf)nta'i1t~ 
ing a IJ1"ov'is-icJ1l Utn.t it ta:~nwt be ftn.':;~latcd t1raUy also Pl'ovi.de,~ 
for !trminatl:on or d1'sdr.tlrgl' Oli '"o!i('C by Oilf; r.r e·ithcr l)f).fty, both 
sulJdivis-iml two and :mbdi'vi"ilHl [(.FIr)' of this sfCfion apply toltetlut' 
or 1I0t tIle dort:tlnC1d o-r ather il1f>fnfJl1tnt ,"dill<"" spccijicany that the. 
-rwtice be in ~~:l'ilin!l' 

4,'1/ a "Written og:;'cfmellt .or oiJ~t::,. wriflf'll hl~fnH)!Cnt con'Jlins 
a provision fO'r termina:-ion (w disr.fllH'!]C (in !/'.Tittc7I notie.c by one 
or 6,'tlter part'!f~ the n;.quirellu'nt thai sw.:h nut·icc '.it 1'U <writ-ina 
ca:nl1ot be ·waived except '}y a wriUU9 .-signed by the 1)(l.i'ty agnhl$t 
tVRam c·uforccmcnt of th(" wnit'cr 1'~ sOllgbt OJ' by hi., ll(Jctd. 
. [2.] 5. If ('xecllteu hy an ag.ent, any ng\,N~ment~ cvidcuc.e of 
t.ermitlGticJU., notice of t(.Tminafton or u'ufrer, r,~quired 1}y this section 
tl') be in writing. which HITt:'"et~ 01' l't.'lati's to real propL:rty or an 
interest therein ill any nmnW.'r .::it;lt-c-ll in srdion twO hundl'f.'d £ort . .r· 
1\\'"0 Or 8('; .. ·t1.on two hUlHlrrd flfty-ntlle {)f HI'-' n~al pr{}p~rty h1\\', shall 
he void uulco'is ::iHeh. .agent W:tS tlH·r\~nnt.() authorb~l~{l :1l writinf!"_ 

6. Subdit'isian 01U (;f Uu'_, sedrQjl aPi"Jiirs to (l~JI·i~e)FI('1d ... or im~trH­
mCJ~f~~ Cx.ccutc.(l on ~r (,[ttl' Se.ptcwba fir~"t.. )lilu.ffCn humll'cd· forty­
onc. S!I,bdiris;o}l,~ f1c", tilfl'f.' mul /(Hlr apply to agrcrmenis nr 
iftsir'U'lntutR executed (ill (11' nIter ,.:.tcp{cjubcj'" jirsf~ ~Iikf.l;:tr:cn JW'lHlrc(l 
fifty~two. S~I;)divi,"/(m [/i'e appli('~ fa 0{1fCOil0l!.o;. cvi{1tncc!; of 
tm'mi'n.o.tJ'HI, 11r1!icc.~ Qf t'(TmimJliIJJJ or U'.fli~·('r$ wifh rc.~pect In 
a!lrumcnt~ Ot oflfe,' ill:dl'u}iI(,Hfs r7ti!lItrd (in or trflf!l' ~·lpfil·fifth, 
ninetec1i lwn~1rt~d fot1y·fow·. 

§ 3. 1.'he .n111l']hlll1ents of ;sroeti(Jll ttJi~·tr-thl'l'f:-e of th1.."l. pe1'"Sonal 
property law :mJ ~('cti()n two hundred ~il!ht.v~twQ of the rcal prop~ 
el't.,· la,\~ made hy this m:t dl.l ll()t rC'~i rid the opt.'ration of the pro­
,"i~ions or thnse .;;:i"{·tilHlf; as HH'Y f'xj·.;t!~t·l prior to the- t'fl't:c1i\'c dnt~ -of 
thi~ act. with respect to (,XE'cuto,'Y .flf!·i';'(,lnl~nt!=-i of th,! kin!l {]('~erihed in 
th" .. ;;;~ .sedjon~ w;'; .".;0 ('Xi.:;tiHg, 01' writti"tl a2fN·lllf·11t..; nr [H~tnlllH'lIt.s 
('ontainillg' a peol'isiUH or tlH'" kina !le<.:.f"ril.lf'il in Hlo~{,' st:",'!tiol!:O; a:;; so 
~:d"iting, wiiielt W0t'C made pl"i,n' to tilt'" (dr('('tiv~' date of t!d~ .aet. 

§ 4. '!'his net slJall take elrod S"ptolUher fir,t. ni!l<'!ren Inln,\red 
tlftr-tl'm. 

(N()1"F..--·T}If':~!' :tn' Jllh(,lll11H"l,.d,.. Tt"·"!lWil.'IH11'(1 hy Hf~ Law U('yi,ion Com· 
tnl1'O!'lion. S~C" Lr-;:.", ni,r, (l~.;":!) Xl~. n., (E\. Tilt'iT i'llT"f~..,,,e i. ... t •• I~bdry nlc 
diect. of provisinu" in a "'~'rilt!'fi t'flllt[;wt t,}ti(·h {a) prolllihit. ol'~ll dlan~e, 
OJ) prolJihit oral ·h~nrliu:"l.tll)n nr id !lr<wi .. l,~ !{"Jr tl'rrllill,t(i(,n hy Wl'ittf'"11 
not-hoe. They Al~"1 r"IJ1,,}V(," ,111 jtor·nll_i"l.i·ll.,.\, ·h.·t'H>{'fI tlli" 101'1;:11;1:"<"(, oi O,t' 
:rer:iflnal PropNty 1.,1\.\\', .'icod.l-on :-:'-c :\11·1 n('~ll rt!'lpr-rt."" [.:1\\" )':C'ditlll 2'{2, ;,uHt 
th.{' rlo'"i"itm in Gnl'l' L """i:IO', :;n" ::-.~, Y. 2:lS j 1 r-.~!'Jo} t!l~t Jl 4"'la.woI("! ·p·r,,· 
ltihitin;:;- or,a' dwn::,<<:'l d(,('" nnt pr('\'l1111t· ,1n a!.;ltHhHJ1:('lIt or th£' l'''ntril~t wl!~!fI' 
t'h~ r;(IJi.tr:lc:t t''ln~fI;n~ DOII'L' pro ..... isi.on..; !;,"'l,n .. '""'~[np: jJJ,I" i:\(('nt ui UH~ lj.;\rtic~'i- n:, 
tOo tl~e IlmDU('r {of h'rmin:;d.i1l7 th« (T.ldrll.:~_ 

Under the dcd .... k"tl\ fn firc(tJ 't. lhHltr;a. tI,(," prt' .... Nlt, l"111(' i!'; th.:l.t It pro,.i.":ln:n 
i!l .. writtol!n Ci)ntml"t prnhiMting t)ral "h~ng,~ i;.; IIp('r:1tiwl t~ TH~\"ellt <l.ii""ebnr.::;!:p 
by oral ~xcc"t.'ltory ;l.R"r~t'll1t!nt in the: ah;;c'nl't~ of pl'.f}\'~;;.ior.r .. inili{'at·ing a different 

J intent. The .a.ru(>ndn,c;tJb Hmit. thi~ :mle '~n- a pa.it]al di.;clmr;(!', '~'hLCh docs 
not rti:;.cl!a.r~ ...... )t h']"ju;nil h' rIll ('Xf'{'n~l,ry nL1i;:.-..tk,11"!'1 und~'r the .:l:,!f("etJ1t'!:nt .or 
fnSUllmCIJt, A llew prm-i:-::ioIl i~ ad.kd st:Hill;! that a. cl.tu:.::c· in a ',vritt'!!! 
:l'!rcer1Ient (1r l'Ithl'1' "'riUen ir.<>tn'!""d>t<"i: r .. r ...... tihitin~ oral termination i.!S -orera· 
Uvt tQ prenll,t 1) di>'!dlar;;oe of tbL~ cntiTl~ a;rN,!TJllmt hy oral executory agree· 
ment and 61.. ... 1) to prt~'·-l.'llt u:rndn:.\.t,im, (rF the ngreem.:!"llt by nlutual ('Ou.scut 
not evhleueed by .;),. Wl"itilliX [)~ t"ltcctt:!,i hy ;111 e;s:e~:utNl fu'".cord and :mtisfac::tion 
inl·ol .... ing DUlrf: th:::r.n the ~ub:;titut~O!i of on£' ('...::eeutl)ry c(mtraCt:. for another. 
(See ,lice!' • .... ll<llTlr, ::!:~Do S. Y. :::94 0920}.) TllL~ provt;ioH -3.p[l'lj(!;S. to a. 
tra.n.'\U.(!tion pnrpt)ftiu~ t.1) ttmuin;~te Poll .I;!xeeutury obligntiou:l urHll!r the 
.. ~enH·Dt, en"!n though tbl' tran,:,ldion WQuM not affect .a.c~rued obHgatious 
remo1i.ning" unperforwt':u. The I'L'Odsio:.m is m"tde op.erath·c e-'-'.'Q wlle.re the 
agr.enm('nt or -otlto1r. in;:trU:Ill-'"llt prl)\irt.:!:-:t ILlr t!!nninati,m -on n.)titel without 
:!Ipccifying t11nt the notit."C UHht b~ in \l'ritin~. 

The II1.meudnumts .oJ~{) prm'itlu tfillt ;;' .:.L wl'Ht~n t>.gre('j!~cnt ..... r other written 
in::ltrumcnt pl'.ovld('~ for t~rl1lin~\ti'.n "'1n notk,~ Broil. c-ither fl. .. l'lIlirei that the 
notk-e 00 in '~riti:ng or ~ollt,thLi a "Vl"n'.:ision: ltm:liLitin::; oral tcrmin!t.tioll, any 
wah--er of tn~ rl:"qllir{'m~nt t!m~ tb· 1II")ti('c Ue ill ,,-,dtm;; IlllHt b(: in' ",ritino:r 
signed by the pt'r;o::on :t;;~in~t \dwm it is 50u .... llt to. Nlforce t~l~i "\"a.il'cr. eo 

The ar.~E:'ndm('nk; d~J n~lt ehan.g:t' tlw {'.ff(~t '9f tn(!. (.!xisting ·st<'l.tute Ail to 
,·,.~itte~ ft.g~~('~~.or- .1~jll"t'" \\TiUt'lI In .. trUlrl.l'nUt ~t4)~\"~-onl"n~.the :I\~atu~} ... 


