#63 12/3/68
Memorandum 69-19

Subject: Study 63 - Evidence Code (Res Ipsa Loguitur)

The law Revision Commission submitted a recommendation to the
1967 legislative session that certain revisions be made in the
Evidence Code. The recommended legislation was enacted substan-
tially as submitted except that a section classifying the res ipsa
logquitur presumption was deleted from the recommended legislation
before it was enacted.

Attached is a tentative recommendation relating to res ipssa
loguitur. It is based almost entirely on the 1967 recommendation.
At the 1967 session, the California Trial Iawyers Association took
the view that if the Commission's res ipsa recommendation were
enacted, the plaintiff would not have the benefit of an inference of
negligence if the defendant introduces evidence to meet the res
ipsa loguitur presumption. This, of course, is based on a lack of
understanding of the Evidence Code. The California Trial Iawyers Associa-
tion indicated that a revised section (a2 long, detailed statutory sjcatement)
might be acceptable in lieu of the Commission's recommended section.
The Judicial Council, on the other hand, objected to the detailed
statement in the revised section and took the position that the sec-
tion as recommended by the Commission was not objectionable. Because
of the opposition of the California Trial lawyers Association to the
section as recommended by the Commission and the opposition of the
Judleial Council to the revised section, the Assembly Judiciary
Commaittee tock the view that the matter should be given further study

by the Commission.



The Commission considered this problem at Lts June 1967 meeting.
The following is an extract from the Mimites of that meeting:

After considerable discussion, the Commission adopted the
view that the [res ipsa loguitur] section should be deleted
entirely from the bill. The Commission took this view because
the section as recommended appears to be unacceptable to the
Legislature, because the Judicial Council objects to the revised
section, and because time limitations did not permit the review
of the revised section by the State Bar Committee on Evidence,
and by the Conference of Judges, and by other interested persons.
The Commission plans to contirme its study of res ipsa loguitur
with a view to developing appropriate legislaticn that will be
accepted by all interested persons as a desirable statutory state-
ment of the doctrine.

The staff has not made an exhaustive study of the res ipsa cases
since the 1967 recormendation was submitted. However, based on our

e routine review of cases involving the Evidence Code, we believe that

the case law has not eliminated the confusion that existed vwhen we
prepared the 1967 recommendation and when that recommendation was
considered by various interested persons during the legislative
session.

The Commission may wish to distribute the attached tentative
recomendation to interested persons and organizations for comment
and, upcon review of the comments, determine whether it wishes to

submit a2 recommendation on thils subject to the Iegislature.

Respectfully submitied,

John H. DeMoully
Executive Secretary
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" THE EVIDENCE CODE
Poder S~-Res Ipsa Loguitwe

BACKCROUND
The Evidence Code was enscted in 1985 upor recommndation of the
Law Revision Conmissicon. FPesolution Chapter 130 of the Statutes of
1955 directs the Commission to conbtinue its atud;} of the iaw yelating
to evidenca., Pussuant to this directive, the Commission submitizsd a
recommendation to the 1907 legislative sesslon that ceriain revisions

be made in the Bvidsnce (ode, See Rocommendation Relating to The Evidence

Codes Numbar l-~BEvidence Code Revifions, £ Cal. L. Revision {omm'n Reports

101 {1967}, Most of the revisions recommended by the Commission were snacted
as laws However, one section which would have classified the res ipas
loguitur presumption was not snacted because the Commission concluded

that the section needed further study.

'RECOMMENDATIONS

The Rvidence Code divides rebuttable presumptiona into two elassi-
fications and explaibs the manner in which each class affects the
faetfinding process. See Eviorwcr Cope §§ 600-607. “Although sev-
eral specific presumptions are listed and clessified in the Evidenes
Code, the code does not codify most of the presumptions found im AT
California statutory and decisional law; the Evidence Code containaf™—Primeniy
Y T siatutory presumptione that were formerly found in
the Code of Civil Provedure and a few common law presumptions
that were ideniified closely with those statutory presumptions. Unless
classified by legislation enacted for that purpose, the other presump-
tions will be classified by the courts as pariieular cases anse in
aecordance with the elassification scheme established by the code.
Thus, the Evidence ﬁodefdoes not fént{ag;:l;_any provisions dealing
direstly with the doetrine of res i WOTel o o g v,
ity i the Qo of e omg WY e ey
the frequency with which the decision of cases requires the applisation
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of this presumstion, hmfever, the code should deal explicitly with
i,

{ﬁ Prior to the effective date of the Ev:-
dence Code, the California courts held that the doetrine of. res ipsa
loquitur was an inference, wot & presumption. But it was ‘s special
kind of inference’’ whose effoct was *‘somewhat akin to that of & pre-
sumption,” for if the fucts giving rise to the doctrine were established,
the jury was required to find the defendant negligent unless he pro-
duced evidetice to rebut the inference. Burr v. Sherwin Willioms Co.,
42 Cal.2d 682, 268 P.2d 1041 . (1954).

. Under the Evidence Code, it seems clear that the doctrine of rey
ipse. loquitur is actually a presumpuon for its effect ns stated in the
Sherwin Williams ease is precissly the effect of & presumption under
the Evidence Code when there has been no evidence introduesd to
overcdme the presumed fact. See Evmexck Copr §§ 600, 604, 606, and
the Cpmments thereto. It is uncertain, howaver, whether the doctzine
ie a prestmption affecting the burden of proof or & pr&sumptmn af- .
fecting tha burden of producing evidence.

Prior to the effective date of the Evidence Code, the dactrme of
res ipsa loquitur did not shift the burden of prﬁnf The ecases con-
gidering the doctrine stated. however, that it required the adverse
party to eome forward with cvidence not merely sufiicient to swpport
& finding that he was uot neghge:nt bat sufficient to balance the wfer-
ence of negligence, Hee, v.g., Hardin v. San Jose City Lines, Ine, 41
Cal.2d 432, 437, 260 P. ‘?'rl 63 65 (1953}, If such statements merely
meant that the trier of fact was to follow its usual procedure in
halancing coxflicting evidence—.e., the party with the burden of proof
wins op the igsze if the inference of negligence arising from the evi-
dence in his favor preponderates in couvineing fores, but the adverse
porty wins if it does not--then res ipsa loguitur in the California
cases has been what the Evidence Code deseribes a3 a presumption af.
fecting the burden of producing evidence. If such statements meant,
h(swever, that the trier of faet mugt in some manner weigh the con.
vineing force of the adverse party's evidence of his freedom from
negligence against the legal requirement thei negligence be found,
then the doctrive of res ipsz luguitar represented s specifie appheatzm
of the former rule (repudiated by the Evidence Code) that & pre.
sumpfion js *‘evidence’’ to e weighed against the conflicting evidence,
See the Comment to BviveEnce Cobr § 600,

The dostrine of res ipsa Joguitur, therefore, should be elassified as
4 presumplion affecting the burden of prudueing evidence in order to
elnninate any wneertainties concerning the manuer in which it will -
function under the Evidence Code. Such a clasaification will also elim-
inate any vestiges of the presnmplicn-is-evidence doctrine that may
now inhere in if. The result will be that, as under prier law, ihe
finding of negligence i3 vequired when the faets giving rise to the
doctrine have been established unless ihe adverse party comes Forward
with contrary evidence, 1f vontrary evidenee is produced, the trier of
fact will then be required to weigh the conflicting evidence—deciding
for the party relying on the doctrine if the inference of pegligence
preponderates in convineing foree, and deciding for the adverse party
if it does not.
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This classification accords with the purpose of the doetrine. Like
other. presumptions affecting the burden of producing evidence, it
is based or an underlying logical mferenee, and ‘‘evidence of the
nenexistence of the presumed fact . . . is so much more readily :mnl
able to the party agazinst whom the presumption operates that he is
not permitted to ergue that the presumed fact does not exisy pnless
he is willing to produce such evidence.”” Comment o Evmence Conx
§ 608.

The requirement of the prior law that, upon request, an instruction
be given on the effect of res ipsa loqmtu.r is not inconsistent with tha
Evidence Code and should be retained, See Pischoff v. Newby’s Tora
Service, 166 Cal. App.9d 563, 333 P.2d 44 (1958); 36 Car. Jom.2d

 Negligence § 340 at 79 (1957).

PROPOSED LEGISLATION

The Commissjon’s recoramendationdf would be effectuated by the
enactment of the following measure:

An act o : L v e
T _ ad:i Neelon, 646 . ° 7
to, ™ the Evidence Code,
oo T ~ 7 relating
to evidence.
The people of the State of Califvrnin do enact as follows.
Evidence Code Saction 644 {new)

Sm'rmx 1 Section 646 is added to the Evidenee Codg, to

646. The judicial docirine of res ipss loguitur is a pre-
sumption affecting the burden of producing evidence, 1f the
party against whom the presumption operates introduees evi-
dence which woald support 2 finding that he was not negli-
gent, the eourt may, and on request shall, instriet the jury
aa to eny inference that it vaay draw from such evidence and
the facts that give rise to the presumption.
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-~ "Comment. Section 646 is designed to clarify the manver in which the

doetrine of res ipsa loquitur functions under the provisions of the
Evidenee Code relating te presumptions. .

The doetrine of res ipss lognitur, as developed by the California
courts, is applicable in an action to recover damages for negligence
when the plaintiff establishes three conditions:

- #(1) the accident must be of a kind which ordinarily does not
oeenr in the ahsence of romeone’s negligenee; {2} it must be
caused by an ageney or mstromentality within the axelusgive
.ecomtrol of the defendant; (8) it must not have been due 10 any
voluntary action or contribution on the part of the plaintiff.””
{Ybur}ﬂi v. Spongord, 25 Cal.2d 486, 489, 154 P.2d 687, 68¢
(1544},

Hection 646 provides that the doctrine of res ipsa loguitur is a pre-
samption affecting the burden of producing evidenpe. Therefore, when
the plaintiff has established the three conditions that give rise to the
doctrine, the jury is required to find the defendant negligent unless
he comes forward with evidence that would support a finding thet he
exercised due eare. Evinence Cope § 604. Under the California cases,
such evidence must show either that a spacific canse for the accident
existed for which the defendant was not responsible or that the de-
fendant exercised due eare in all respects wherein his faiture to do s
could have caused the accident. Ses, e.g., Dierman v, Providence Hosp.,
31 Cal2d 200, 295 18R .24 12, 15 (1947). If evidenee i85 produced
that would support a finding that ihe defendant exercised due care,
the presumptive effect of the Jdoctrine vanishes. However, the jury
may still be able to draw an inferenmce of negligence from the facts
that gave rigs to the presumption. See Evmnwcr Cook § 604 and the
Commqenid thereto. In rare cascs, the defendant way produce such eon-
clusive evidenee that the inference of neglizenice 18 dispelled as a mat.
ter of law, Ses, eg., Leomard v, Woatsonmlle Community Hosp., 47
Cal2d 509, 305 P.2d 36 (1906). But, exeept in such & case, the facts
giving rise o the dootrine will support an inference of negligence
even After ¥s presumptive effect has disappeared.

To aagist the jury in the performance of its factfnding Hnetion, the
court may msirnet that the facts that pive rise to res ipsa loquiter are
themselves eireumstantial evidenge of the defendant’s negligence from
which the jury can infer that he fuiled to exercise due care. Section
646 reguires the court to give anch an instruction when a party so
reguests. Whether the jury should draw the inference will depend on
whether the jury balieves that the probative forea of the eircumstantial
and otber evidence of the defendsant's negligence exeeeds the probative
foree of the eontrary evidence and, therefore, that it is more likely
than not that the defendant was negligent.

At times the dectrine of res ipas loquitur will coineide I a partien.
lar case with another presumption or with another rale of law that re-
quires the defendant to dischurge the horden of proof ¢n the isgue.
See Prosser, Rex Ipsa Loguitwr in Californiz, 37 Car. L. Rev. 18%
(1949). In suech cases the defendant will bave the burden of proof on
issnes wheve res ipsa loquitur appears to apply. But because of the
allocation of the burden of proof to the defendant, the doctrine of res
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ipsa loguitur will serve mo function in the disposition of the case.
However, the faets that would give rise to the doctrine may neverthe-
less be used as circumstantial evidenee tending to rebut the evidence
produced by the party with the burden of proof.

. For exampls, a bailse who has received undamaged goods and re.
tarns damaged poods has the burden of proving that the damage was
not eaused by his negligence unless the damage resulted from a fire.
See discussion in Redfoet v. J. T. Jenkins Co,, 138 Cal App.2d 108,
112, 291 P.23 134, 135 (1955). See Com. Cope § 7403° (1){b). Where
the defendant is a bailee, proof of the elanents of res ipsa loquitur in
regard to an sceident damaging the bailed goods while they were in
the defendant’s possession piaces the burden of proof-—not merely the
burden of producing evidence—on the defendant. When the defendant
has produced evidence of his exercize of eare in regard to the bailed
goods, the facts that wonld give rise to the doetrine of res ipsa loguitar
may be weighed against the evidence produced by the defendant in
determining whether it is more likely than not that the goods were
damaged without fault on the pert of the bailee. But becanse the bailee
hes both the burden of producing evidence and the burden of proving
that the damags was not ecansed by his negligence, the presumption of
negligence arising from res ipsa loyuitur cannot have any effect on the
procecding. : ‘

Effect of the Farlure of the Plasnlsf to Establish AU the Preliminnry
Facte That Give Rize to the Presumplion

The fact that the plaintift fails to establish all of the facts giving
rise to the res ipsa presumption does not necessarily mean that he has
not produced sufficient evidenece of negligence to sustain a jury finding
in his favor. The regunirements of res ipsa loguitur are merely those
that must be met to pive rise to a compelled conclusion {or presump-
tion) of negligence in the absence of contrary evidence. An inferenee
of negligence may well be warranted from all of the evidence in the
case even thoogh the plaintiff fails to establish all the elements of res
ipsa loguitur. See Prosscr, Res Ipsa Logquitur: A Reply to Professor
Carpenter, 10 Bo. Car. L. Rev, 459 {1937}, In appropriate cases, there-
fore, the jury may be instructed that, even though it does not find
that the facts giving rise to the presumption have been proved by a
preponderance of the evidence, it may nevertheless fing the defendant
negligent if it concludes from & consideration of all the evidence that
it is more likely than not that the defendant was negligent. Such an
instruetion would be approprizte, for example, in & ease where there
was evidence of the defendant’s neglipence apart from the evidence
going to the elements of the res ipse loguitur doctrine,

Ezamples of Operation of Res Ipsa Logustur Presumption

The doctrine of res ipsa loquitur may be applicable to a case under
four varying sets of eircurastances:

(1) Where the facts giving rise to the doctrine sre established as a
matter of law (by the pleadings, by stipulation, by pretrial order, or
by some other means) snd there is no evidence suffieient to fustain a
finding that the defendant was not negligent,
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{2) Where the facts giving rise 1o the doetrine are established ae a
matter of law, but there is svidense sufficlent to sustein a finding of
some cause for the dceident other than the defendant’s negligence or
evidence of the defendant’s exereise of dus care.

{8) Where the dafendant introduces evidence tending to zhow the
nonexistence of the essential conditions of the doctrine but dees not
introdoee evidence to rebut the presumpiion.

(4) Where the defendant lniroduces evidence to contest both the
eonditions of the doetrine and the conclusion that his negligenes caused
the accident, .

Set forth below is an cxplanation of the manuer in which Section
646 functions in each of tLese situations.

Bagic facts estublished ws o matier of low; ne rebuttal evidence. If
the bazic facts that give rire to the presumption are established as a
matter of law (by the pleadings, by siipulation, by pretrial order, ete. ),
the presumption reguires that the jury find that the defendant was
neglizent unless and until evidence is introdneed sufficient to sustain
a finding either that the aeccident resulted from some cause other than
the defendant’s neglipence or that he exercised due eare in all possible
respects wherein he might have been negligent. When the defendant
fails to introduce such cvidence, the court must sbpply instroet the
jury that it is required to find that the defendant was pegligent.

For example, if & plaintif automobile passenger sues the driver for
injuries sustained in an accident, the defeadant may determine not o
contest the fact that the accident was of a type that ordinarily does
not vecur unless the driver was negligent, Moreover, the defendant
may intreduce no evidence thal he exereised duve care in the driving
of the automobile. Instead, the defendant may rest hig defense solely
on the ground that the plsintiff was a guest and nol & paying passen-
ger, In this case, the court should instruct the jury that it must assume
that the defendant was negligent. Of. Phillips v, Noble, 56 Cal.2d4 163,
323 P.2d 385 (1968); Fiske v. Willkie, 67 Unl. App.2d 440, 154 P23
725 (1945).

Basie facts esdablished as wmatier of low; evidence $ntroduced to rebul
presumption, Where the facts giviig rise fo the dectrine are estab-
lished as a matter of daw bit the defendant has introduced evidenee
either of his due eare or of s eduse for the accident other than his
negligence, the presumptive elect of the doctrine vanishes. In most
cases, however, the basie facts will still suppert an inference that the
defendant’s negligenee eaused the aceident [n this situation the court
may instruet the jury that it may infer from the established facts that
negligence on the part of the defendant was a proximate cause of the
accident. The court is required to give sach an instruction when re-
guested. The instroction showid made 1t dear, however, that the jary
should draw the inference cnly if after weighing the circumetantial
evidener of negligence togeiher with all of the other evidence in the
case, it believes that it is more likely than not that the aecident was
cansed by the defendant’s neglivence,

Busic foets coniesfed; no vobuttal evidemce. The defendant may
attack only the elements of the doctrine. His gurpose in doing so would
be to prevent the applieation of the dowiring, In this situation, the court
cannnt determine whether the doctrine is applieable or not becanse the
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basin facts that give rise to the doctrine must be determived by the
jury. Therefore, the court must give an instruetion on what has become
known as eonditional res ipss loguitor.

Where the basie facts are contested by evidence, hut there i3 no re-
butial evidence, the court shonld imsiruct the jury that, if it finds that
the basic facts have been established by a preponderance of the evi.
dence, then it must also find that the defendant was pegligent,

Basic fansis coniesied; evidence entroduced fo rebut presumpdion.
The defendant may introduce evidence that both attacks the basic
facts that underlie the doetrine of rex Ipsu loguitur and teunds to show
that the accident was not cansed by his failure tn exercise due care,
Besauze of the evidence coniesting the presumed conclusion of negli-
gence, the presmnptive effect of the doetrine vanishes, and the greatrst
effect the doctrine can bave In the case is to support an inference that
the aceidext resulied from the defendspt’s neglivence.

Ir this gitnation, the eourt skonld instruet the jory that, if it finds
that the basie facts have heen estgblished by s preponderance of the
evidence, then it may infer from those facis that the apeident was
cansed beeanse the defendant was pegligent. The jury shonld draw the
inference, however, only if it believesz after weighing all of the evidence
that it is more likely thon noi that the defendant was negligent and
the avcident actually resnlted from his negligeaes.




