¥ 53 11/18/68
Memorandum 69-8

Subjeet: Study 53 - Personsl Injury Damages

Upon recommendation of the Lew Revipion Commlasion, the 1968
Legislature enacted legislaticn to make personsl injury damesges generslly
community property and to make other related changes. Professor Sato
bas sent us a number of revisions proposed by faculty members who are
concerned with the problems involved in the 1968 statute. BSee BExhibit I
(pink) attached for his letter.

Before considering the suggested revisions, two points should dbe
noted:

(1) The seope of our authority is limited to the study of whether
personal injury damsges should be separate or community property.
Although ve liberally interpreted this suthority in preparing the 1968
legislation, this limitation on owr authority would appesr to preclude
us from recommending scme of the suggested changes. In this gonneetion,
several writers have suggested that we undertake a study of compunity
property generally. The Commission might wish to consider requesting
authority tc study community property generally.

(2) The legislation cn personsl injury damages was very contro-
versial. The bill passed the Senate in 1967 but was dsfeated on the
Assembly floor--primarily beeause the dill was considered to be too
1iberal in permitting division of personal injury dameges on divorge or
separate maintenance, The bill was introduced in the Senate in 1968,
Again, the bill arcused considerable eontroversy snd it was referred to
a special subcomnmittee of the Senate Judiciery Committee for study. This
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subcommittee, after holding a long work session on the bill, finally
recoumended enactment of the bill with certain amendments designed to
restriet the power of the court to divide personal injury damages upon
divarce or separste maintenance. The subeormittee approved ths bill
by a 2-1 vote.

Based on the experience with the legislation on thias gubject at
the 1967 and 1968 legislative session, the staff would be most reluge
tant to have the Commisajion make e reccumendation on this subject unleas
gerious problems exist under the legislation as enacted.

In this memorandum, we will consider each change suggested by the
law faculty at PBoalt Hall. However, since the deecisicns on most matters
depend on the action the Commiseion takes on two substantive changes
recommended by the law faculty, we consider those changes first befors
we consider the suggested revisions on a section by section basis.

The first suggested substantive change 18 cutlined by Profeasor Ssto

as follows:



1. The properiy received for porsonal injuyiesn afior the
events enumerated in scction 163.3 is wode sepavice propasiy. The
reason Lthat we made properly received afior those ovents scparale
property even though the caure of nelion acerued bevore the cvenle
was that we did not koow how the caunsce of action which wos yot
unsatisfied could be disposed of at the time of divorce or separate
meintenance. I have been informced Lhat thr jodpe cun rake n
percentage allocation of the cause of action or roinin Jurisdietion
of the matter until properiy is received. If this is tras, it
appears to me that the personzl injuvy cause of action should be
brought within section 146 end section 16 has been revised nccordinsly,

Property received in sslisfaction of causcs of action aceruing
after those events are separate proporty, of course, since oller
sectlions so provide,

The following ex,.usation from the Commission’s Recommendation to the
1968 Legislatare discloses that the Recommendation was not based on
tie problems that would be presented 1f the suls apgppsted by tde lew
faculty members were adopted tut instead was based on retention of the
law as it existed before enactment of Civil Code Bection 163,5:

The Conmis®eTalso recommends that dansans for personal i juries
be the separate property of the injured spouse if they are recoversl
(1) after rendition of an interlocutory Judpmeni of divoree und while
the injared person and his spouse are Hving sepuavate amd apant, {2}
after vendition of a judgment of separate nuisdeaaree, {37 while the
wife, if ghe ix the injured persen, s living sepnrate from her husband,
or {4) after the wife has abandonced her hasband, i he ik the injured
peracu, and before she hax offered {0 retorn, nnlbess her abandoning kim
was justified by his misconduet. Earnings and acommulations n goneral
are keparate property if acquired vnder these eirenmsianees. Bee il
Code Sections 189, 1641, 160.2, amd 175, Boefare enactment of (Gvil
Code Section 163.5, it was beld that a canse of pelion for persooal
injuries vested by operation of aw in the inigesd part ix
tion of the marriaq.,rffuby divoren ¥ maaresd party apon disolu- '

In Warhington v. Washington, 47 (0 290, o6 2ot pe- n
. i . LI LU A LB R B P Ry PR T
Justice Tﬂu‘nor‘ {writing the vonrt™s opmion ) rensoned ; ‘ FhOATH (1.
Tt ix pot nnfair in the Huinjitred spudise fo lormirsde his or Ler figerest in the

Fy : R
»ﬂle{ﬂ cause of action for personnl injuries om diverer. ., . A pule .

tmaf_mg,tho cRtire ruuse of Setion ax FOBIEGHY  properly prabecds (e rnml
munily interel in the elements (hag edvarly shiendd Beleasg 1o w. L . Althoneh

uoenle muiy be justified when it apbeurs dhak the weorvingee will vo . i
losen. itx foren when the marcinge ix dixmsnbvel after the l'illlﬂl‘h nf“;:oll ::::”:“-”;;;-v\"
In such a case nol only muy the personsl vhoments of damies sack A pust i .
and xfering Le reasonaldy Lrented as balepping 1o the ingured party, b he
damages for Totzre pain sl solfering, future sxpenses, and fitaee b of riteh
ings dre c]eulji_v utiributable tn himn o single person follwing the divemee,
Moreover, pa in any oﬂ_m.-r vuve involving future sarnings e ollee afloe argpired
yruperty, the wife's right, il any. to fulure support may e Trsteet] by an
awanl of -alimony. [Citation smitted.] ’ ’




The Senate Judiciary Committee, the specizl subcommittee of that
Committee, and the Assembly Judiclary Committee all considered this
particular problem. The Commission’s steff at one stage in the
development of the Recommendstion hed recommended to the Commiesion
that a cause of action that sccrued before divoree or separate main-
tenance should be community property. The Commiesion rejected this
suggestion, but the State Bar took this position at the 1968 session
and made basically the same argument that is made in the gquotation
from Professor Sato’s letter. The Legislature adopted the view ad-
vocated by the Commisslon and wes especislly persuaded by the extraet
from Justice Traynor's opinion set out in the footnete from the extract
of the Commission's recommendation set out above. The 1968 Legislature
was especially concerned about division of personal injury dameges upon
divorce or sepsrate maintenance. The Legislature took the view that the
Camission's recommendation was tco liberal in permitting division, The
legislature considered the law faculty proposal and rejected it. The
staff is persuaded on the merits that the 1968 legislation provides the
correct rule. But even if we were not, we would strongly reccommend that
we not submit & recommendation to change the rule since 1t wes enacted
upon our recommendation and was thoroughly considered by the Legisleture
and the legislative pommittees were strongly of the view that the rule
reconmended by the Commission 1s the correct one.

The second suggestion contained in Professor Sato's letter is es
follows:

2. Section 16k.7 has been amended to provide for the right

of reimbursement to the injured apouse to the extent that the

tortfeascr spouse has used commnlty property to satisfy the slalim

of the injured spouse. ‘the reason for this is that the tortfeasor

spouee, to the extent that he has used community property, was paying

one half of his indebtedness with the injured spouse's vested interest.
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This suggestion is one that was fully considered on & great pumber
of occasions by the Commission when it drafted the 1968 statute. After
econsidering severel slternstive methods of accomplishing the obJective
suggested by Professor Sato, the Commigsion determined not to recommend
the suggested rule.

The following is a consideration of the revisions suggested in
Profesaor Sato's letter. Each section is set out as proposed to be
revised by Professor Sato. (For the text of each section as epacted

and the official comment to the section, see Exhibit IX,)



§ 146

Section 146, The followipg revision of Section 146 is suggested:

6. In case of the dissolution of the marriage by decree of
a court of competent jurisdietion or in the case of judgment or
deeree for separste maintenence of the husband or the wife without
dissolution of the marrisge, the court shall make an order for
disposition of the community property and the guasi-community prop-
erty and for the assignment of the homestead as follows:

(a) Except s otherwise provided in subdivisicn (e}, if the
decree is rendered on the ground of sdultery, incurable inseanity
or extreme cruelty, the community property and quesi-commumity
property shell be sssigned to the respective parties in such
proportions as the court, from all the facts of the case, and the
conditions of the parties, may deem just.

(b) Except as otherwise provided in subdivision (¢), if the
decree be rendered on any other ground than that of adultery,
incurable insanity or extreme cruelty, the eommunity property and
quasi-comunity property shall be equally divided between the par-
ties.

{e) Without regerd to the ground on which the deeree is
rendered or to which party is granted the divorce or separste
maintenance, community property personal injury damsges shall be
asslgned te the party who suffered the injuries unless the court,
after taking into account the economic condition and needs of
each party, the time that has elapsed since the recovery of the
damesges, and all other facte of the case, determines that the
interests of Jjustice require another disposition, in which ecase
the commnity property personal injury dameges shall be asaigned
to the respective parties in such proportions as the court deter-
mines to be Jjust under the facts of the case, but in no event
shall mcre than one~half of the community property personal injury
damages be assigned to the spouse of the perty who suffered the
injuries. Except as otherwise provided by Civil Code Sections
%éi,ﬁi 169, 169.1, and 169.2 As-used-in-thig-subdivisien ,

compunity property personal injury damages" means all money or
other property received by«a-married-peroon-as-ceREMRILY-Preporsy
in-gatinfaetion-of-a-judgments-for-damagan-for-his-er-her-perscnal
injurians or to be received before or after a decree of separate
maintenence or a final decree of divoree in satisfaction of a
Judgment or pursuant to an agreement fer-the-sebilement-er-com-
prouise-of-a-elnin-for-such-damsgesy-untess of compromise based on
8__claim for damages for personal injuries suffered by a married
person until such money or other property has been commingled
without trace with other community property with the express
consent of the spouse who suffered the injuries .

(d) If a homestesd hes been selected from the community
property or the quasl-community property, it may be assigned to
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§ 146

the party to whom the divorece or decree of eeparate maintenance
is granted, or, in cases where a divorce or decree of separate
mailntenance is granted upon the ground of incurable insanity,

te the party against whom the divorce or decree of separate
zeintenance is granted. The assignment mey be either absolutely
or for a limited periocd, subject, in the latter case, to the
future disposition of the court, or it may, in the discretion
of the court, be divided, or be sold and the proceeds divided.

(e} If a homestead has been selected from the separate
property of either, in cases in which the decree is rendered
upon any ground other than incurable insanity, it shall be
assigned to the former owner of such property, subject to the
power of the cowrt to assign 1t for a limited pericd to the
party to whom the divorce or decree of separate maintenence
is granted, and in cases where the decree is rendered upon the
ground of incurable insanity, 1t shall be assigned to the former
owner of such property, subject to the power of the court to
asslgn it to the perty against whom the divorce or decree of
separate maintenance is granted for a term of years not to
exceed the life of suech property.

This sectlion shall not limit the power of the court to make
temporary assigmment of the homestead et any stage of the pro-
ceedings.

Whenever necessary to carry out the purpose of this section,
the court may order a partition or sale of the property and s
division or other disposition of the proceeds.

The decision on whether this section should be revised turns on whether
the Commission determines to make a ceuse of action for perscnal injufies
thet acerues (but where no dameges are received) before divorce or
separéte maintenance community property. If the deciaion is to retain
existing law, the staff does not believe that any change is needed in
Section 146. Insofar as Section 146 desls with commingling, see the
official Senate comment to this section on page 2 of Exhibit II. The
comment is & much better statement of the applicable rule than would
result from the addition of the words "without trace.” Moreover, the

suggested addition of "with the express consent of the spouse who suffered
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the injuries" would result in a rule that is contrary to the general
rule that applies under all other circumstances. Insofar as this genersl
rule is proposed to be changed by revision of Section lTlc~-discussed
leter~-that revision would be beyond our authority and could not be

ineluded in a recommendation on personal injury dameges &8 separate or

community property.

8-



§ 163.5

Section 163.5. The following.revision of Section 163.5 is suggested:

163.5. All money or other property psid by or on behalf of
e married person to his spouse in satisfaction of a Judgment Fer
damazeg-for-pepssnal-injuries-te-the-gponse or pursuvant to an
Bgreement fer-ihe-setblemens-or of compromise based on ef a claim
for sueh dameges for personal injuries caused by him to his spouse,
is the separate property of the injured spouse.

Professor Sato states that "Section 163.5 has been asmended to make clear
that it relates to interspousal tort." The staff does not believe any

change 1is needed.



§ 164.6

Section 16L.6. The following revision of Section 16h.6 is sugzested:

16L.6. If-a-married-persen-is-~injured-by The negligent or
wrongful act or omission of a merried person shall not be imputed
to his spouse so a8 to defeat a cause of action against & third
party, except when such negligent or wrongful act or cmission
would have been so imputed as between unmarried persons pewsen
ebhew-thap-his-gpeusey-bhe-faeb-that-the-negligpnt -or-Urengful
asb~or-emisnien-of-bhe-gpeunse~ef <the-injured-persoR-vas ~a-aon-
euPripg-pnuge-af-the-tnjury-is-net-a-defeppge-in-any-aehiecn
breughb-by-tke-injured-pePasn-te~reeaver-danagen -for -aueh-2njury
expoph-in-enses-whkere-sueh-perewrring-negligent -or-wroRgful-aqt
er-enigsion-vould-bo-a-deferpe-1&-tho -marriage-did-get-eniph .

Professor Seto states that "Section 164.6 has been clarified.” The
suggesteﬂ wbrding mey be an improvement, but the staff believes that there
is nothing wrong with the section as enacted. See pege 4 of Exhibit II

for text of section as 1t now exists and officiasl comment.
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§ 164.7

Section 164.7. The following revision of Section 164.7 is suggested:

164.7. {a) Where an injury to & married person is caused
in whole or in part by the negligent or wrongful sct or omisszion
of his spouse, the community property may not be used to discharge
the liability of the tortfeasor spouse to the injured spouse or
his 1isbility to make contribution to any joint tortfeasor until
‘the separate property of the tortfessor spouse, not exempt from
execution, is exhausted ; and in no event shall community property
under the management and control of the injured spouse be used,
without his consent, to discherge such lisbilitjes..

(v) This section does not prevent the use of cormunity
property to discherge a liability referred to in subdivieion (a)
if the injured spouse gives writiten consent thereto after the
occurrence of the injury.

{e) To the extent that the tortfeasor spouse satisfies his
obligation to his injured spouse out of community property under
his menagement and controcl, one-half of which community property
is vested in each apouse, the injured spouse shell be entitled to
reimburgement in emount of cne-half of the community property 6o
used--to be pald for, at the option of the injured spouse, eitber:

(1) From the tortfeasor spouse's separate property whenever
acquired thereafter, either before or after the entry of a separate
naintenance decree or the dissolution of the marrisge by death or
divorce, or

{2) From the tortfeascr's share of the community property
after partition thereof is made because of entry of & separate
maintenance decree or dissolution of the marrisge by death or
divoree to the extent that the injured spouse has not already been
reimbursed.

Nothing in this section shall prevent the spouse under Cal.
C.C. § 158, from sgreeing, at any time, that the community property
shall be partitioned to the extent necessary to reimburse the
injured spouse in whole or in part for his vegted cne-half interest
in the community property which was used by the tortfeasor spouse
in payment of the injured spouse's cleim for demages.

{d) te} This section does not affect the right to indemnity
provided by any insurance or other contract to discharge the
tortfeasor spouse's liability, whether or not the consideration
given for such contract consisted of community property.
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Whether this section should be revised will be determined by the
Commission's decision on the second policy guestion raised at the
first portion of this memorandum. If the Commission determines not

to recommend & change in the policy enacted in 1968, no revision of

this section 1s needed.
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§ 169.3

Seetion 169.3. The following revision of Section 169.3 is suggested:

169.3. (a)--Ali-menay-er-ether-preperty-reeeivad-by-a-nsrriad
perseR-in-satipfaniion-of-a-Judgnant -for-danages -£or-his -parsenal
injuvies-ov-pursvani~te-an-agreancns-~fer-tis -settionent - e -compre=
nigo-of-a-eininm-for-sueh-danages-is-the-separate-properiy-af-ihe
injuwed-perecn-iZ-sueh-meney-or-other-preporiy-is-receiveds

£3)--Aftar-the-renditisn-of-a- judgment-or-dearea-cf-separaie
maintenaneas

{2)}--After-the~renditicn-cf-nn-interlosutory.judgment -of
diverce-and-while-the-injured-pavsch-and-his-spouse-are~living
separate-and-apart;

£3)--While-the-wifes-if-8he-4a-tho-injured-perschy-4e-2iving
separate-fren-her-husbardy-ey

{4)--After-the-wife-has-abandoned-ker-huabandy-if-ha-is-4ke
injured-Fo roony-and-before-ashe~-has-offeped-to-returiy -uniosn-hor
sbandening-him-wag-juetified -by-his-aigaendvety

(o) --Netwithesanding-subdivision-{a}y-if-the-apouse-ef-the
injuwrad If g married person has paid expenses by reascn of his
spouse's perscnal injuries from his separate property cor fFrem-the
ccamunity property subjeet to bis management and control p-he
and the injured spouse has included such expenses as items in his
claim for damages, the former is entitled to reizbursement-eof
reimburse his separste property or the community property under
subjeet-te his management and control Fer-suek-expenses from the
money or other property received in satisfaction of a nt

for sugh claim or pursuant to an agreement for the settlement or
compromise of such claim ﬂﬂ?srﬂtﬂ-prepeztysreecivei-iy-iis-spaaﬂa
wnder-subdivisien-{as .

Whether this mection needs revision depends upon the Commission's
decision on the two basic poliey questions presented at the beginning

of this memorandum.
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§ 171a

Section 17la. The following revision of Section 17la 1s suggested:

17la. (a) A married person is not limble for any injury or
damage caused by the other spouse except in cases where he would
be liable therefor if the marrisge did not exist.

{b) The liability of & married perscn to & perscn other than
his spouse for death , or for injury to person or property may be
satiefied only from the separate property of such merried person
and the compunity property under his ef-whiek-he-has-the management
and control.

This revision is needed only if the Commission determines to change the

rule provided in Section 164,7.
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§ 171e

Secticn 17le. The following revision of Section 17le is suggested:

171c. Notwithstanding the provisions of Section 16la and
172 of this code, the wife has the management , asé control and
disposition of the community personal property earned by her,
and the community personal property , received by her in satis-
faction of a Judgment for damages for personal injuries suffered
by her or pursuant to an agreement for the settlement or campro-
mise of a ¢laim for such damsges, until it is commingled with
her written consent with community property subject to the manage-
ment and control of the husband sy except that the husband may use
such community property received as damsges or in settlement or
compromise of a claim for such damages to pey for expehnses incurred
by reesdn of the wife's personal injuries and to reimburse his
separate property or the community property subject to his
management and control for expenses paid by reason of the wife's
perscnal injuries 1f such expenses were included as an item in
her c¢leim . '

The wife may not make & gift of the community property
under her manegement and control, or dispose of the same with-
out a valuable consideration, without the written consent of
the husband. The wife may not make a testamentary disposition
of such community property except as otherwise permitted by law.

This section shall not be construed as meking such earnings
or demages or property recelved in settlement or compromise of
such damages the separate property of the wife, nor as changing
the respective interests of the husband and wife in such
cammunity property, as defined in Section 16la of this code.

The Commission deleted the words "and disposition” as unnecessary in view

of the second paregrsph of the section which desls with the extent to

which the wife may dispose of the property.

The addition of "her written consent" would constitute a change in

existing law that is beyond the scope of the Commission's authority (since

this section deals primarily with the wife's earnings).

The addition of the worde "if such expenses were included as an item

in bher cleim" may be desirable, but the staff would not recommend the

addition of such words without further study. Moreover, we do not coneider
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§ 171c

the change of sufficient importance--if it 1s ultimately found to be
& desirable cne~-to justify the Commission making it the subject of
& recommendation.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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EXHIBT? T

: 3’} SANTA BARBAAA * SANTA CRLZ

2 otk (8 tar ecply oF CHARau

SCHOOL OF LAW (BOALT HALL)
BERKELEY, CALIFDARNIA S4T20

November 7, 1968

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
S8tapford University School of Law
Stanford, Califcrnia

Desx Johu:

1 am enclosing a draft of Chapters 457 and 458 as revised.
The substantive changes are:

1. The property received for personal injuries after the
events enuserated in section 169.3 is made sepsrate property. The
reason that we made property received after those events separate
property even though the cause of aetion aceruad before the events
was thet we did not kuow how the cause of action which was yet
unsatiafied e¢ould he disposed of at the time of divorce or separate
maintenance., I have been informed that the judge can make a
. percentage allccation of the cause of action or retain jurisdiction
of the matter until property is received. If this is true, it
appeara to me that the personal injury cause of actlon should be
brought within section 146 end section 146 has been revised accordingly.

Property received in satisfaction of causes of actlon aceruing
aftear those events are separste property, of course, since other
sections go provide.

2. S8ection 164.7 has been smended to provide for the right
of reimbursement tov the Injured spouse 4o the extent that the
tortfeasor spouse has used community property to satisfy the claim
of the injured spouse. The reason for thie is that the tortfeasor
gspouse, to the extent thalt be has used community property, was paying
one half of hia indebtedness with the injured spouse's vested interest.
Clarifying apendments have been made as follows:

1., Section 1h6 has been revised to make certain that the
definition of the term "community property personal injury damages”
doas not Include that vhich is separate property under other specific
provisions.



Mr. John H. DeMoully

Page 2 .
November 7, 1968

2, Sectlon 163.5 has been amended to make clear that it relates
to interspousal tort.
3. Section 164.6 has been clarified.

L, Section 169.3 has been revised to preserve the right of
reimbursement. '

5. Bection 17la has been amended,

6. BSeotion 17lc hes been amended to reinsert the word "disposition”
which we removed and to clarify other matters.

These amendments sre being proposed by the faculty mewbers who
are concerned with the problems involved in cur legislation.

Sincerely yours,
/1
'4{’7;4,#
Sho Sato
35:4cf

Bnclosure

[THotet Brolosed draft was not veproduced as a part of this
Exhibite The suggssted changes in Chapters k57 and L58 are
set out in the Meworandume 7
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Yemorandum 69..7

RIHIBIT IX

Civil Code Section 16

146, In case of the dissolution of the marriage by decree
of a coart of competent jurisdietion or in the ease of judg-
ment or decree for separsie maintenanee of the husband or
the wife without diassclotion of the marriage, the eourt shall
make an order for disposition of the commumity property and
the gnasi-community property and for the assignment of the
homestead s follows : .

{a) Except as otherwise provided in subdivision {¢), if
the decres iz rendered on the ground of adultery, incurable in-
sanity or extreme cruelly, the eomwunity property and quasi-
eommunity property shall be assigned to the respective par-
ties in such preportions as the court, from sl the facts of the
case, and the conditions of the parties, may deem just.

(b) Except 28 otherwise vrovided in subdivision (e}, if
the decree be vendered on any other ground than that of
adnltery, inenrable msanity or extreme cruelty, the coramu-
nity property and gussi-community vroperty shall be equally
divided between the parties.

(e} Without regard to the ground on which the decree in
rendered or t¢ which party is granted the divoree or separate
maimtenance, ¢ommunity property persenal injury damages
shall be assigned to the party who suffered the injuries wnlesg
the court, after taking into aceount the economie condition
and needs of cach party, the time that has elapsed sines the
recovery of the damapges and all other facts of the case, de-
termines that the interesis of justice require another disposi-
tion, in which case the community property personal injary
damages shail be assipned to the respective partics in such
proportions as the court determines to be just under the facts
of the case, but in no event shall more than one-half of the
community property persenal injury dumapes be assigned to
the gpouse of the party who saffered the injuries As used is
this sabdivision, ‘‘commenity property persomal injury dam.
ages”’ means all money or ¢ther property received by a married
Person g8 community proferty in satisfaction of a judgment
for damages for his or he: personal fnjuries or pursuant to an
sgreement for the getilersant or compromise of & elsim. for
such damages, unless sue'y money or other property has been
commingled with other coumunity property.

(d) Tf 2 homestead La: been selected from the commiu-
nity property or the quasi-commanity property, it may be
assigned to the party to whom the diverce or deeree of sepa-
rate maintenance is granted, or, in cases where a divorce or
dac_re,e of separate maintenant- is granted npon the ground
of inenrable insanity, to the pa~ty against whom the divorce
or decree of separate maintensice is granted. The assignment
may be either absolutely or fov & limited period, subjeet’ in
the latter ease, to the future lisposiiion of the court, or it
may, in the diseretion of the rourt, be divided, or be sold and
the procesds divided. '

(e} If a homestead has veem sclected from the separste
property of cither, in epsee in which the decrss is rendered
upon any ground other thw ineurable insanity, it shall be
assigned fo the former owna of such property, subject to the
power of the court 1o assiga 't for a liraited period to the
party 1o whom the divaree .r ¢ wree of separate maintenance
18 granted, and in cases where be decree is rendered wpon
the ground of incurable insenity .t shall be assipned to the
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former g¥ner of such property, sub;,eet to ﬂmpower ‘of the
octirt ‘to amsign it to partysgamstm:n edlvnmorr
dwmufmratemﬁ:teﬁmcﬁmmte&faratermdm
1Y exeeed the Yife of such party. -

'l&mﬁnushaﬁmﬁmtthepmrofﬂmwmmmm_
,'.amgn:mant of e homw.ead at ‘any stage dm'

' Whmmnecmmmmmﬂhﬂ’mmﬁfmm}
8o court may order g partition or sale’of ‘the property a:mir
& @fvision o otlisr disposttionof the procaedﬂ .

Isgislative Comeit —Sona

, ﬂmﬂ ‘Code ﬂecfu:m 146 (omended)
Gammf Snbdivision (¢) has been ar.ided to C‘wﬁ Code ﬁection
Tyﬁl&e 4 special rule for the disposition: of personal’ mJu;T
sub&vmiqn is Hmited to “pommun#y pcopm‘y mo
m;nry rcmagas “Ynder some cirenmetances, perspnal i m,mry ases-
may. be separate property n}lan reeewed See (‘ml
!63’ 5 nd169.3.
i Subdiviiin (¢) requires that the spoyse who snﬂ’ere(l tha m,mnes
be awarded all of the community property that ‘represents damages for
hmorherpersonal injaries unless thammdeummeatkaz;m
Fequires ¢ Jdivision. If justice ;¢ requires, the coprt may make such
d,ms;m,ﬁm nat undev the facta of the, particular. pase, without, regard
40, the mrtowhlqh #pouse is granted the diverce or sepamate
"mnmlmgeg. ‘Thug, the court can award: the spouse agsinat. whom.a
© divorcs s grant mom&hapone»halfufsmhdamﬁtheaqwhaﬂ
“of the nimutm so require. In no event, however, may the eomrt award
more then one-half of sach damages to the nomn,;ured SpOUSE. :
Snbdivikion i(¢) speciBcally requires the court to take into- aceount
the economic conditions and needs of the parties and the time that bas
-lapsed sinee the xevovery of the damages as well as the other facts
in.the sese. Jf the divorce or separate maintenanes action is brought
Ahoitly after the dawages are recoversd,.the courb—absent special
irenmptaneeg-—should. award sll or. substaanaﬂy al} of wuch damages
he. injored: sponse. On the other hand, if a powmber of years hes
_eld mqqaﬁhgrmvmofthedamages. this faet.alone may be suf-
* Sidlent. veason, 1o aseign the persenal injury demeges to the respective
paaties ip such preportions as.the cours, determines. to be 3nﬁt under
th fae;s?of the tmnlar case.

thembdimondmnotap Sngg :
% can be Aepom 'p;ll‘ﬁhed by agréement. See Cryr, Cong ,éi 158~151
pamea m eommingle the proceeds of ani award with: other. com-
:iqni_gy] sropezty. If the procaafis 0 cqmmmgl;ed cannot, be traced,
“they must be treatsd 'as ordinary commumity property and’ mb&mm
-1(e). g nat. apphes}:le OF. Melealf v Matnm!f 208 Cal., App.2d.742, 26
’C‘;a!.mﬁ- .(1962). Even though wmmmg}mg fails slort of the
“point “iracing becomes xmpombe depositing the proceeds, in
the family bank account and 'msing them for the‘ﬂappert ot the
fa;nily may, under some gireumstances, be sp.ﬂ}c.mnt evidenee of an
‘ggreemmt k] t:,r&namuts the award into nrdmar;*enmmumty property
and !ugk subdivision (o)’ inapplizable, Weinberg v, Weinberg, €7
167°A.C, 567, 530-581] (1967). C'F. Laviatch . Lamfah
16T°Cal. Rpp.23 780, 790, 337 P24 603, 605 (1958). .

@
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Civil Cods Seotien 153.5

4685, Al '‘money or other property paid by ‘or on bebalf of
g'h ofime in’ Ba:&i%whon of ‘a judgment’
peratmal ‘Tijitries’ts the'apduse or’ pursuant to

’ih ﬁt&m@nt or Soxipromise of & nbmfor

455k the separats property of the Hijured spousa.

’é

law Revigion Commission Comment

Cwnmnnf Befure enactment of Section 1635 in 1957, damages re-
ceived by a married person_for personal injuries were community 7

property. Zaragese v. Craven, 33 €al.2d 315, 202 P.2d 73 {1949). Sec-
tion 163.5 mede all damages awarded for personal injury io s married
person the separate property of such person. Lichienauer v, Dor-
stewdlz, 200 Cal. Apn.2d 777, 19 Cal. Rptr. 654 (1962). Bection
163.5 has been amented so that personal injury damages peid to a

married person are separate property only if they are paid by the
other spouse. In all other cases, the original rule—that personal injury

dsmages are community property——applws because the character of
such demages is detemmed by Seetion 164 of the Civil Code.

"



Givil Code Seohion 18,6

‘1’5§G Bamamedpemnmmuredbythen@gmer

‘mot or Gmiksion of a peréon other than Wi spouse,

the fast that the neglizent or wrongful adt ‘or” oann o!_
lﬂtbppbusﬁ‘df’%’m;md’pem was 3 comeurring')

én:urrﬁmt @ defonse’ in- -any: sotion’he '%ﬁ*ﬂ&n.

+ injuved prreds ' redover:damages for: sk injuone axcept in -

- pagesriwhere steh ebumngamgﬁgmtur sl -qt*m

ommmmﬁdb&sde&mﬁthmm i

Iaw Revision Commission Comms ik

Comment, Section 184.6 is new. Section 1635 was added in 1967
to overcome the holding in Kesler ¢ Pabst, 43 Cal2d 254, 273 P.2d
257 (1954), that an injured spouse could not recover from a negligent
tortfeasor if the other spouse were contributively negligent., The ra-
tionale in Kegler was that to permit recovery wonld allow the puilty
sponse to profit from his own wrongdoing beeause of his sommunity
property interest in the damages. Section 163.5 made personal injury
damages separate property so that the guilty spouse would not profit .
and hiz wrongdeing eould not be imputed to the innosent sponse.

Section 1635 has been amended to restore the original rule that
personal injury damages are community property. To avoid revival of
the rule of the Kesler case, Scction 164.6 provides directly that the
negligence or wrongdoing of the other spouse is not a defense to the
action brogght by the injured spouse except in cases where sach negli-
gEDge Or wrongdoing would be a defense if the marriage did not exist.
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Civil Cods Secbion 15L.7

1647 (a) Where sxn fnjury to a married person is caused
in -whote oi- gn part by the negligent or wrongful act or omis-.
sion of hir spouse, the community property may neok be ust;d
to discharge the lisbility of the tortfessor spouse to ide
injured spouse or his liabihity to make contribution to sny
joint torifeasor umtil the separate property of the tortfeasox
gpouse, not exempt from execution, 18 ethaosted. .

(b) This section does not prevent the use of commumty
property to discharge 2 lisbility ;eferrrzd to in subdivision

(8) if the injured spouse gives written consent thereto after
the oecenrrence of the injury. ] . )

(¢) This section does not affect the right to indemnity
provided hy any insurance or other eontract to discharge the
tortfeasor spouse’s liability, whether or not the consideration
given for such contrast consisted of community property.

Isw Revision Commlssion Comment

Comment. Section 1647 is new. As a general rule, a2 married per- _
son’s tort liability may he satisfied from either his separate property "
or the community property subject to his control. See Section 17la
and the Comment to that section. Section 1647 has been added to

require the tortfeasor sponse to resort first to his separate property
to saiisfy & tort obligation arising out of en injury to the nther spouse,
When the NHability is ineurred besause of an imjury infiicted by one
spoitse upon the other, it wonild be unjust to permit the guilty spouse
to keep his separate estate mtact while the community is depleted to
sztiafy an obhigation resulting From his injarimg the co-owner of the
community,

SBubdivision (b) permits the tortfeasor spouse to use community
property before his separate property s exhausted if he obtaing the
written consent of the injured spouse after the pecurrence of the in-
Juary. The limitation is designad to prevent an inadvertent waiver of
the protection provided in subdivision (a) in a marrisge seitlemnent
agreement or property contract ensered into long prior to the injury.

Subdivision {e} is included to make it elear thal Section 1647 does
not preclude the tortfeasor spouse from relying on any liability
insurance policies he may have even though the premiums have
been paid with community funds,




Civil Gode Ssction 169,3

169.3. (a) Al money or other property received by & mar-
ried perscr in satisfaction of a judgment for damages for his
personsl injuries or pursuant to an agreement for the setile-
ment or compromise of a claim for such damages is the separate

 property of the injured persor if such roney or other prop-
erty is received: '

(1) After the rendition of & judgment or decree of separate
maintenance ;

{2} After the rendition of an interlocutory jndgment of
divoree and while the injured person and his sponse are living
separate and apart;

(3) While the wife, if she iz the injured person, is living
separate from her hasband ; or

(4) After the wife has abandoned her husband, if he is the
imjured person, and before she has offered to return, unless her
abandoning him waz justified by his miseondnet.

{b} Notwithstanding subdivision {a), if the spouse of the
injured person has paid expenses by reason of his spouse’s
personal injuries from his separate property or from the com.
munjty property subject to his management and control, he is-
entitled to reimbursement of his separate property or the com-
munity property subject to his management and controt for
such expenses from the separate property received by his
spouse under subdivisicu fa).

Izw Revision Commission Commert

Comment. Section 169.3 treats a recovery for personal injuries to
2 married person substantially the same as earnings and aceumula-
tions are treated under Civil Code Seetions 169, 169.1, 1692, and 175.

In some eases, medical or other expetises ineurred by reason of the
injury will be paid by the spouse of the injured person from his sepa-
rate property or from the community property subject to his manage-
ment and control Subdivision (b} provides thai the spouse of the in-

jured person is entitled to be reimbursed for these expenses from the
personal injury damage recovery. In thiz respect, subdivision (b}
adopts the same policy that is expressed in Section 1Tle.




Civil Code Scction 1T71ia

n 17is. {a) A married person is not Dable for any injury op
- dmsniage esused by the other spouse except in cases where he
w% badisble tharefor if the marriage did not exiat.

&b} The liability of a married person for death or injury
t4 pereon. or property may be satisfied only from the separate
property of stck married person and the eommunity property
of which he bas the management and controf.

Law RBevision Comprission Comment

Comment. Prior to the enastment of Seetion 171z in 1918, 2 hus-
band was liable for the torts of his wife mwerely beeause of the marital
relationship, Henley ». Welson, 137 Cal. 273, 70 Pac. 21 (1802). Sae-
tion 171a was added to the code to overcorme this rule and to exempi
the hushand’s separate property and the community property subject
to his control from [iability for the wife’s torts. MeClain v, Tufis, 83
Cal. App.2d 140, 187 P24 818 (1947). The section was not intended
to, and did mot, affeet the rule that one spouse may be liable for the
tort of the ‘other under ordinary principles of respondeat superior.
Perry v, McLoughlin, 212 Cal 1, 297 Pee. 554 {1931) (wife fonnd to
be husband’s sgent); Rensford v, Addnsworth, 198 Cai. 279, 237 Poe.
747 (1925} (husband found to be wife's agent}; McWhirler v. Puller,
35 Cal. App. 288 170 Pae. 417 (1917} (operation of husband’s car
by wife with his consent raises inference of ageney). Subdivision {a)
revises the language of the section to elarify its original meaning.

Subdivision (b) has been added to elimitate any uneertainty over
the nature of the praperty that is snbject to the wife’s tort liahilities.
The subdivision is consistent with the California law to the extent that
it can be ascertained. Grolemund v, Ceferate, 17 Cal2d 678, 111 P24
641 (1941), held that the communiiy property 15 subject to the hus-
band’s tort liabilities because of his right of managenient and eontrol
over the community, MeClein v, Twfts, 83 Cal. App.2d 146, 187 P2d
818 {1947}, held that the eommunity properiy is not subjeect to the
wife's tort Habilities because of her jaek of managemeat rights over
the community. Under the rationale of fhese cases, the enactment of
Civil Code Section 1T1e in 1951—giving the wite the.right of manage.
meut over her carmings and personal injury damages—probably sub-
jeeted the wife's earnings and personal injury damages to her tort
liabilities, Jut no ease so hiolding has been found.

The fast thalt separste property has been commingled with com-
munity property or that the wife's emrnings have been comrpingled
with other community property does net defeat the right of 2 judg-
ment creditor to trace and reach sueh carnings. See Pinsley v. Bouer,
125 Cal. App.2d 724, 271 7.24 116 (1954 (commingling of wife’s earn.
ings with other community property did not defeat right of judpment
creditor to trace and reselt such carnings to satisfy judgment based
on wife's quasi-contractual liability).




fivil Code Santion 1Tle

17le. NWotwtthstanding the provisions of Seetion 181a and
172 of ihis eode, the wife bas the management and eontrol
of the community personal property earned by her, and the
copmuitty personal property received by her in satisfaction
of a judgment fur damszes for personal injuries suffered by
her or pursuant io an sgreerent for the settlement or compro-
miza of a elaim for such demages, until it s commingled with
gommunity property subjaect to the management and eontrol of
the husband, exeept that the hushand may use such community
property raeeived as damaees or in gettlement or compromise
of a claim for such dameges to pay for expenses incurred by
reasoir of the wife’s personal injuries and to reimburse his
separate property or the community property subject to his
management and eontrol for expenses paid by reason of the
wife’s persanal injuries.

The wife may not mahke a gift of the community property
under her management and control, or dispose of the same
without & valuable consideration, without the written consent
of the hushand. The wife may not make z testamentary dis-
position of such community property except as otherwise per-
mitted by law,

This section shudl sot be construed as making such earnings
or damawes or property received in settlement or compromise
of such damages the separate property of the wife, nor as
changing the respective interests of the husband and wife in
s:;gh community property, s defined in Section 18la of this
Codid, R

Iaw Revision flormmission Coment

Comment. Prior to 1957, Bection 171e provided that the wife had
the right to manage and control her personal injury damagez. When
Section 1635 was enacted to make such damages separate instead of
community property, the provisions of Section 171¢ giving the wife
the control gver her personal injury damsges were deleted. Since the
amendment of Seetion 1635 again makes personal injury dsmages
eommunity instead of separate property, Section 17le is amended to
restore the provisions relating to the wife’s right to manage her per-
sonal injury damages.

The personal injury damages covered by Rection 171 are only those
damages received as community property. Damages received by the
wife from her hushaod are separate property under Section 163.5.
(ther damages ave made separate property by Seetion 169.2. Seetion
I7Tle does not give the husbund any right of reimbursement from
these damages sinee they are received as separate property. Section
169.3, however, gives the spouse of the injured person a similar right
to reimbursement from damages received us separate property under
that section. 7

Bection 171c has been revised to rvefer 1o ‘‘personal property’’ in-
stead of ‘‘momey.’’ This change iy designed to eliminate the uneer-
fainty that existed under the former language concerning the nature
of earnings and damages that were not in the form of cash. The huns-
band, of course, retains the right to manapge and eontrol the commu-
nity real property under Section 172a.

The reference to Sections 164 and 169 has been deleted as gnneces-
sary; neither section is eoncernsd with the ripht to manage and con-
trol community properiy.




