#45 11/26/68

Memorandum 69-1

Subject: Study 45 ~ Mutuality of Remedles in Suits for Specific Performance

Eoth the Northern and Southern Sections of the State Bar Committee
on the Administration of Justice have approved in principle the legisla-
tion recommended by the Commission relating to mutuality of remedies. The
Scuthern Section suggests that the language of the proposed statute be
revised, the reporting member of the Northern Secticn also felt that the
wording could be Improved, although the Northern Section did not attempt
to pass upon specific language. See Exhibit I (pink) attached.

The proposed sectlon as recommended by the Commission reads:

3386. Specific performance may be compelled, whether or not
the agreed counterperformance is or would have been specifically

enforceable, 1if:

(a) Specific performance would otherwise be an appropriate
remedy; and

{b} The agreed counterperformance has been substantially
performed or its concurrent or future performance 1s assured or
can be secured to the satisfaction of the court,

The position of the State Bar Committee is indiecated in the Mimutes
of the Southern Section:
The principie is sound, i.e., to reflect modern concepts as to
mituality of remedy, and up date the code section, Form: 1) It is
the sense of the Section that the Commission text goes beyond, or
affords a basis for the contentlon that it goes beyond, revising
the "mutuality of remedy" concept. The words "whether or not"
Beem to give rise to this possible loophole or unintended broaden-
Ing of specific performance authority.
The Mimxtes of the Scuthern Section contain alternative revisions of
proposed Section 3386. Both alternatives are designed to eliminate the

phrase "whether or not." The substance of each alternative is set out

below.



Rovision No. 1.

Specific performance may be compelled, whether-ar-ned
notwithstanding that the agreed counterperformance is
not or would not have been specifically enforceable, if:

{a) Specific performance would otherwise be an
appropriate remedy; and

{b) The agreed counterperformence has been substan-
tially performed or 1lis concurrent or future performance
ie assured or can be Secured to the satisfaction of the
court.

Revision No. 2.

Notwithstanding that the agreed counterperformance i1s not
or would not have been specifically enforceable, specific
Epeeifie performance may be compelled y-whether-er-nei-ihe
agreed- ecuRterperfermanee-is-or-vould-have-keen-speeifienlly
enfereeabley if:

(a) Specific performance would otherwise be an
appropriate remedy; and

{b) The agreed counterperformance has been substan-

tislly performed or its concurrent or future performance

is assured or can be secured to the satisfaction of the

court.
The Southern Section preferred the second altermative; the Northern
Section did not attempt to pass upon the specific language. Does the
Commission wish to adopt either of these alternatives or to otherwise
modify the proposed section?

Respectifully submitted,

John H. DeMoully
Executive Secretary
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AREA CODE 415

November 12, 1668

A He DeMoully, Esqg.
Executlve Secretary
"alifornia Law Revision Commlssion
senoel of Law
Stanford, Californis

Re: Specific Performance = Mutuality
of Remedy

veal* Mr, DeMoully:

In accord with the understanding that the CAJ 1s authorized
vo express ita views éirectly Lo you (which views are only those
of the Committee), we wish to advise that both Sections of the
Committee have approved the ueasure {July 25, 1968, Form} in
nrinciple,

However, the 3Southern Section felt that the precise wording
could have unintended effect, and has reguested that the Commis.-
sion conslder changes of degall as shown in the enclosed extract
from the Southern Section Minutes of November 4, 1968,

The reporting meaber for thne Horthern Section also felt
that the wording could te improved, although ithe North did not
“*eqpt to pass upon specific langusge,

Yours very truly,

-

L , - (’:.
’__J' PGt A ”’, ";/ -..’;zﬂ%’ L

Garratt H. Elmore

m:..u.,ﬁjc
ERe .,

cet Mr. Zinke, Mr, Allen
Mr, Hayes, Mr, Eilingwoud



{So, See, 11/i/68)
AGENDA NO, 68-29.1 ~ SPECIFLC PERFORMANCE ~ (VOL. IL)

ACTION TAKEN: That the measure be approved in princliple and that
the Commisslon he requested to consider changes 1n wordlng as
shown below, ,

DISCUSSION: Mr, CGreen reported orally, having filed a written re~
port. Ahe principle 1s sound, i,8., to reflect modern concepts as
to mutuality of remedy, and up date the code section, Form: 1)
It is the sense of the Secticn that the Commisslion text goes be-
yond, or affords a basis for the contention that it goes beyond,
revising the “mutuality of remedy" concept. The words "whether or
not" seem to give rise to this possible loophole or unintended
broadening of speciflc performance authority.

Text No. 1. The fellowing is suggested to improve the
wording in respect of this particular suggestion: “If
speecific performance would otherwise be an approprisate
remedy, such performance may be compelled, | net=
withstanding that the agreed counter-performance |
would not have been specifleally enforced, if the
agreed counter~performance has been substanvially pere
Tormed or lts concurrent of future performarice 1s as=-
sured or can be assured to the satisfactlon of the
court,” The foregolng change 1g considered an impors-
tant one by the Sectlon.

Text No. 2, The following re=structuring is suggested
by the Southern Section Lo include the change above
and in the belief the re-structuring will result in a
clearer statement, 'Notwithstanding that the agreed
counter~performance would not have been speclfically
enforced, specific performance may be compelled, 1if
speciflc performance would otherwise be an appropri-
ate remedy and if the agreed counter-periormance has
been substantially performed or its concurrent or
future performance is assured or can be secured to
the satisfaction of the court,”

The Section prefers the latter text,

Specific Performance = Vol, II}
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Ttem: Recommendation Relating to Mutuality of Remedies in Suits for
Specific Performsnce

Topic: Study 45 - Mutuality of Remedies

Action by Commisaioners Prior to Meeting:

This is the Recommendation as it will sppeur in our printed
report. The Recommendation will be considered in connection
with Memorandum 69-1.

Commissioner Primarily Responsible: Stanten
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Beptember 2¢, 1938

The Californla Law Revision Commission was directed by TZesolution Chapter 202
of the Statutes of 1937 to make a study to determine whether the Inw relating to the
docirine of mmtuality of remcdy in suits for specific perforinitee should be revised.

The Commission herewlth submity ils recommendation and a study relating to this
subject. The stady was propared ot the suggestion of the Commission by Ar. James D.
Cox, a student at the University of California, Hastings College of the Law. Only the
recommendation {as distinguished from the stuly) s expressive of Comumlssion intent,

Since the recomunendation of the Crmmission

is largely based on SBoctions 372

and 373 of the Eestotement of Contracts, the text of these sectiong, together with
the comments and illestrations, 1s reprinted s an appendiz to this report.
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RECOMMENDATION OF THE CALIFORNIA
- LAW REVISION COMMISSION

relating to

" Mutuality of Remedies in Suits for Specific Performance

Sections 3384-3395 of the Civil Code set forth several general prin-
ciples regarding the specific enforcement of contracts. Apparently,
these original sections of the code scemed uwusatisfactory from the be-
ginning, and they were revised in 1874, They have not been materially
changed sinee that time. Unfortunately, the sections remain one of
the poorer products of the effort to codify common law and equity
prineiples. In certain instances, the sections are merely inariful or in-

accurate statements of established prineiples and have been treated as

such by the courts.! In one instance, however, the rigid statement of
a supposed rule—mutnality of remedies—has tended to impede the
development of modern equity practice. '
As enacted in 1872, Sections 3383 and 3386 undertook to state both
the “positive’’ and “negalive’ applications of the mutuality of reme-
dies rule. Under that rule, the availability of specific performanece
turned upon whether or not the other party to the contract wounld have
been entitled to specific enforcoment of the ecounterperformance, See-
tion 3385, repealed in 1874, stated the ‘‘positive” application of the
supposed rule: ** When cither of the parties to an obligation is entitted
to a speeific performance thereof, . . . the other party is also entitled
to it . ., .” Secction 3386 remains and states the *‘negative’’ applica-
tion of the rule: :

Neither party to an oblization ean be ecompelled speeifically to
perform it, unless the other party thereto has performed, or is
cornpellable specifieally to perform, everything to which the former
is entitled under the same gbligation, either complelely or nearly
so, together with full eompensution for any want of entire per-
formance,

For the most part, Section 3386 can be reduced to the simple and
seemningly indisputable proposition that a party compelled to perform
& contractunl obligation is entitled to receive the counterperformance.
This is the usual effeet attributed to the seetion by the California
eourts. In a recent deeision, for example, the Sapreme Court rejected
an asserted defense of lack of mutuelity of remedics and, with respeet
to Section 3336, observed:?

The olid doctrine that mufuality of remedy must exist from the

time a contraet was entercd into has been so qualifed as to be_ -

of little, if any, value, and many authorities have recognized that

1 8eq, e, Morrison v. Land, 169 Cal. 5S¢, 147 Pac. 259 (1915), holding that Sec-
tion 33%4 (“Except as otherwise provided in this Article, the specific perform-
ance of an oblization may be compelled.™) does not change the well-established
rule that specifie performance is available only where an petion for damages
or other “legal™ remedy does not afford adeguate relief.

tEilis v. Mihelis, 60 Cal.2a@ 206, 213, 32 Cal. Rptr. 413, 420, 384 P.24 T, 12 (1963)
{citations omitted), :

(207 )
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- 208 CALIFORNIA LAW REVISION COMMISSION

the only important consideration is whether a eourt of equity
which is asked to specifically enforece a contract against the
. defendant is able to assure that he will receive the agreed per- N
formance from the plaintiff. . . . As was said by Justice Cardozo,
©*If there ever was a rule that mutuality of remedy existing, not
merelyiat the time of the decree, but at the tine of the formation
of ‘the contract, is a econdition of equifable relief, it has been so
I gualified’ by exceptions that, viewed as a preeept of general va-
e _ - lidity, it has ceased to be a rule to-day. [Citations.] What equity -
TN sexacts to-day as a condition of relief is the assuranee that the de- : ..
N _ eree, if rendered, will operate without injustice or oppression either '
' to plaintiff or to defendant. [Citations.] Mutuality of remedy is im-
portaut in so far only as its prescnee is essential to the attainment
o - , ' gf‘}that end.” (Epstein v. Gluckin, 233 N.Y. 490 [135 N.E, 861,
W 62].} .
. : ‘Our statutes ave largely in accord with the modern view re-
ot ' E , garding mutuality of remedy. _

S Nevertheless, Seetion 3386 does state that the party seeking specifie
: : . performanee must be ‘‘compellable specifically to perform’’ everything .
. to which the opposing party is entitled under the contract. As the Re- -
ﬁta-ﬁ;ent of Contracts points out, this is not and should not be the
e: .
_ ~ The law docs not provide or require that the two parties to
. a eontraet shall have identical remedies in case of breach, A plain.
O - tiff will not be refused specific performance merely because the
contract is such that the defendant could not have obtained such
& decrce, had the plaintiff refused to perform prior to the present
gnit. It is enough that he has not refused and that the conrt is
gatisfied that the defendant is not going to be wrongfully denied
the agreed exchange for his performance. The substantial purpese
of gll attempted rules requiring mutuality of remedy is to make
sure that the defendant will not be compelled to perform specif-
jeally without good seeurity that he will receive speeifically the
agreed equivalent in exchange. Sufficient seeurity often exists
where there is no mutuality of remedy; and there are cases in
which mutuoality of remedy would not in itself be adeguate.
The Restatement gives numerous examples in which mutuality of the
remedy of specific performance does not exist but in which that remedy
should be granted.*
The California courts have been inventive in-creating “egxeeptions”’
to the rule stated by Section 33867 and would now grant specific en-
LTESTATEMENT OF CONTRACTS, § 872, comment o nt 678. .
i See RESTATEMENT OF CONTEACTS, § 372, comment ¢ at 679-681, id. § 373, comment
b at 633-0S6. . .
b See, e.p., Miller v. Dyer, 20 Cal2d 526, 127 P.29 501 1942) ; Calanchini v. Bran-
',;}‘;““::'\7 stetter, 84 Cal. 249, 24 Pae. 149 (18080) ; Vassault v. Edwards, 43 Cnl. 458 Paggee
Lyl A (1872). Various exceptions to the rule in California ave noted in the resesreh . ey ;})
e = gtudy, infra at 1382 {where plaintif has substantially performed), 1484 (where - 777 17

wmssry  porformance by plaintif was impossible at time contract was executed but i )
(:;_: ,tél“ i_____pogsible at time of_suit), 1435 {where defendant camnot compel specific per- .T?D

formnnes because of his owd fault), 1435 (where plaintiff is seeking 1o exer- o
eise an option granted by defendant), 1436 (where plaintiff has not complied ..~
with the statute of frauds but has substantially Fertormed, hias partly performed, ...

- 'has offered to perform, or has brought action to eompel performance). v J i)

L .

-
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RECOMMENDATION—3UTUALITY OF REMEDIES 209

forcement in most, but not all, of the situations mentioned in the Re-
statement. On oceasion, however, injustice or unduly awkward results
are obtained simply beeause of the existence of Section 3386. In a lead-
ing California case,® for example, a poultrymen’s eooperative corpora- , -
tion was formed to improve economic eonditions in the industry for the
mutual benefit of the producers. The cooperative entered into contracts
with its members to market their produets, each member promising in
return to deal exclusively with the ecoperative. The defendant breached
the agreement, thereby mmperiling the suceess of the cooperative, even
though there was nothing to indicate that the cooperative had failed or
been unsuceessful in marketing the defendant’s product. The appellate
court reversed a judgment enjoining the defendant from selling his
produet to other persons and speeifically enforeing the contract to sell
and deliver to plaintiff. Under the court’s view, the performanee of the
-cooperative (to muarket the defendant’s product) could not be specif-
feally eanforeed and therefore the mutuality required by Seetion 3386
could not be attained. The Restatement of Contracts includes an illus-
tration based on these facts (but with the opposite result) and points
out that specific enforcement might be grinted without requiring any
“geenrity ™ from the cooperative oiher than that which inleres in the
eircumstances of the case”

In another leading Culifornia ease® the defendant agreed to granf a
right of way over his land. In return, the plaintiff promised to construet
and operate an eleetric railroad between lios Angeles and Pasadena.
After the plaintiff had built and was operating its line from those cities -
to both boundaries of the land in guestion, the defendant refused to -
permit any construction over the land. In-upholding the denial of &~ '
deeree of specifie performance, the Supreme Court said, ‘‘neither the
refusal of the defendants to permit the construction over their lands,
nor the willingness of plaintiff to de so, have any bearing in the appli-
cation of the equitable principle that where there is no mutuality of \
remedy there ean be no decree for specifie performance.’'® In reference
to Seetion 3356, the court expressed its view that, **if it appears that
the right to this remedy is not reeiprocal, it is not available to eithe
party ., W0 _ ' :

Additional examples of cases where mutuality of the remedy of spe- )
cific performance does not exist but where that remedy should be o ing }
granted are pointed cut in the researeh study, infre at ﬂ}_SIAflg{{B;'ana-ﬂiv—.,,?ﬂ Rt :'/;
in the Comment in 28 California Low Revicw 492, 500-505 {1940}, T e

On the other hand, there appear to be no eases in which specific
enforcement should be denied and in which denial must be placed
upon the narrow doctrine of mutuality of remedies. For example, in
the most common type of ease in which Section 3386 is invoked, the

| e A e,
ke 2

5 A2

. . . N ——
plaintiff has agreed to render personal services in return for real es- /f' ) /)
e . . £ e T s
¢ Poultry DProducers Ine. v. Rarlow, 1580 Cal, 278, 208 Pae. 03 {1922), «‘L__,t-' ...

» 'Bee RESTATEMENT OF CoxTRACTS, § 373, comment b, illustration 6 at 68G,_The .7
result of the Barlow decision ns to-cooperative marketing-eonteacts wasgchanged 70 s ., zz('

by amendment of Section 3423 in 1925 to provide that brench of sueh contracts ... & "V?"‘“_‘" _"‘2'
may be enjoined and that specific performance of them may be compelled. See. Pk f:_.i‘/‘;;’f!

Ca/l Stats, 1923 Ch. 703, #/ Dl g Covin Cops L“""—"‘"‘“‘/
§553££ (F{?‘Péa:‘e:} ";__‘;" ol S¥ads, /433, 4, '
‘?“5: §;’36‘!’), See Crne Co e § j;/gé‘(ﬁ") See oo

. {olma Vegstable Ass'n v. Bonetti, #1 Cal. App. 108, 267 Pae, 172 (192%).
. & Paeifie Flee. By, v. Camplbell-Johnston, 153 Cal. 1006, Pac. 623 (1908).
‘*1d. at 1106, 94 Pae. at 621, N
*rd. at 112, 94 Poe. at 626, .
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tate of some interest therein. Tf he has completed, or substantially

completed, performance of the services, he is granted specific perform-
ance. 1 If he has not, specific performance-is denied even though he
is willing to ecomplete performanee of the services and has been pre-
vented from doing so by the defendant. ** Qenerally, this result is
proper. The diffieulty of enforcing personal service eontracts and the
unsatisfactory character of personal services rendered to an unwilling

-defendant usnally preelude any assurance that the defendant will re-

ceive the substance of the performance for whieh he contracted. Never-
theless, cases may arise where specific performance would be appro-

priate under general equitable prineiples, ®* and the decision whether

- speeifie performande should be granted in such a ease should be made
. on the basis of these prineciples, without regard to the narrow concept

- of mutuality embraced by Section 3386. : _
The mutuality of remedics rule has been severely eriticized by all |

mipdern writers on equity praetice. 1 Moreover, the rule has been re-
jected or substantially modified in most American jurisdictions.
Sections 372 and 373 of the Restatement of Contracts repudiate the
mutuality of remedies rule and substitute the vule-that specific perform.
ance may be refused if there iz insufficient ‘*security”’ that the defend-
ant will recéive the performance promised to him.?® This security may
be provided by the plaintiff's past conduet, by his economic intevest in
performing, or by granting a conditional deeree or requiring the plain-
tiff to give seeurity for his performance. The Restalement’s assurance
of performance requivement accomplishes the only reasonable objec.
tive of the mutuality of remedies rule: Tt assurves that the defendant
will not be forced to perform without receiving the agreed counter-
performance from the plaintiff,
© On the whole, the results of the California decisions are not far out
of line with the modern view as to mutuality of remedies. The proper
result, however, has often-been reachéd only with diffienlty and has
seemed inconsistent with a literal reading of Scction 3386. ! The Com.-
mission therefore recommends that the substance of the Restatement
rules be substituted for the mutuality of remedies doetrine presently
‘codifled in Seetion 3386. In addition fo eliminating an anachronism

- from the Civil Code, the substitution would eoineide with and imple-

i Bee, e.g.. Henderson v, Fisher, 230 Cal, App.2d 468, 46 Cal. Rptr. 173 (1903) ;
Mutz v, Wallace, 214 Cnl, App.2d 100, 29 Cal. Rptr. 170 (1963).
n.Gep, eg., Waekeham v, Barker, 82 Cal. 46, 22 Pac. 1131 (1880). See also Moklof-

- sky v. Moklofsky. 79 Cal. App.2d 250, 179 P.2d 628 (1947) (where the trigl’

coprf: had deerced 2 comveyance if the promised serviees were performed), eriti-
eﬁglﬁlb }4 ITEIN, SUMMARY OF CALTFORNIA Law Fguwity § 36 at 2816 (7th
[ .

8 Oompare IMustrations 2 and 3 to Section 373, Restatement of Contracis,

U These criticisms are summarized and illustrated in Note, 19 Hastizgs L. J. 1430

h L TAS ST ey s, LT e
%968), reprinted with permission beginning on page Q43¢0 iafra; Commeént |

CarL. T, Rev, 492 {1040). Ser also, 4 WITKIN, SUMIARY 0F CALIFORNIA
- Law Egquity §§ 3043 at 2818-2821 (7th ed. 1560},
= Bectigl_}sz 372 end 373 state:

{1) The fact that the remedy of specific enforcement is not avniia_b]e .

-ED ene party is not*a suffieient reason‘tor refusing it to £he other party,

- 873. BSpecific enforcement may properly be refused if a sibstintial part of
the ngreefl exchange for the performance to be compelled is as yet unperformed
g;ld its coneurrent or future performance is not well seeured to the satisfaction

: the. court.

~ ®Eg, Magee v. Magee, 174 Cal. 276, 162 Pac. 1025 (1917).

N
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ment the California Supreme Court’s view that “‘the only important

consideration is whether a court of equity which is asked to specifically

enforce a contract against the defendant is able to assure that he wiil
receive the agreed performance from the plaintiff,’’ 17

The Commission’s recommendation would be effectuated by the en-
actment of the following measure ; ) s T

An act to amend Scetion 3386 of the Civil Code, relating to
the specific performance of contracts. :

The people of the State of California de enact as follows:

: SdECTIDN 1. Section 3386 of the Civil Code is amended to
read: _

3386. Netther party fo an oblization ean be eompelled spe-
ei-ﬁeﬂﬂ;vteper—ﬁe*m',mﬂesst—hee{-hespﬂtf%h&etehﬁﬂﬁw
formed; or is eompelable specifieally to perforny eversthing
to wlieh the former iy entitled under the same ebligation;
either esmpletely o neardy so; together with £all i
for any want of entive performance: Specific performance mey
be compclled, whether or not the agreed connterperformance
18 or would have been specifically cn forceable, if :

fa) Specific performance would otherwise be an appropii-
atle remedy ; and ‘

(b) The agreed counterperformance has Veen substantially
performed or ifs concurrent or future performance is assiered

T or can be sceured to the satisfaction of the court.

Comment. Section 3386 is amended to climinate the requirement
that, to obtain specific performance, the plaintiff be “‘compellable spe-
eifically to perform, everything to which the [defendant] is entitled
under the same obligation.” The amendment substitutes the rules of the
Restatement of Contracts that (1) specific enforcement should not be

denied in an approprizte case solely beeause of a luck of “mutuality of -

remedies’’ and (2) that such enforcement may be denied if the de-
fendant’s receipt of the counterperformance is not assured and cannot
be secured to the satisfaction of the court. The introductory pertion
of the seetion as amended is based on subdivision (1) of Seetion 372
of the Restatement of Contraets, and subdivision (b) is based on See-
tion 373 of that Restafement. With respect to subdivision (b}, the as-
surance or seeurity that the defendant will receive the agreed counter-

economic interest in performing, or by granting a conditional decree
or requiring the plaintiff to give security for his performance. For

- further pertinent discussion, see the comments and illustrations to
Sections 372 and 373 of the Resfatement of Confracts. -

The section as amended achieves the only reasonable objective of the
mutvality of remedies.rule formerly stated by the section and de«

~veloped in the case law: It assures that the defendant will not be foreed

to perform without receiving the agreed eounterperformanse from the
v See( '1139{31;5 v. Mibelis, 60 Cal.2d 208, 215, 32 Cal. Rptr. 415, 420, 884 .24 7, 12
! ). ]

performance may be provided by the plaintiff’s past eonduet, by hig




212 CALIFORNIA LAW REVISION COMMISSION

plaintiff. See Elis v. Mihelis, 60 Cal.2d 206, 215, 32 Cal. Rptr. 415,
420, 384 P.2d 7, 12 (1963) (' [T]he only important cousideration is
whether a court of equity which is asked to specifically enforee a eon-
tract against the defendant is able to assure that he will reeeive the
agrecd performance from the plaintiff.’’). See also Recommendation

ond A Study Relating to Mutuality of Remedies in Suits for Specific .
- Performance, 9 Carn. L. Revisioy Coyyr’n Rerorts 201 (1969); 4
WitkiN, Sudary oF Cavrroryia Law Eguity §§ 39-43- at 2818-2821

{Tth ed. 1960).

Deletion of the former language concerning partial performanee ‘“to- -

gether with full compensation for any want of entire performance”’
makes no substantive change in existing law. The requirement of sub-
stantial performance of all conditions precedent, the dispensation for
an insubstantial failure to perform, and the requirement of eompensa-
tion for partial default are all more fully covered by Scction 3352,
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