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#66 11/12/68

Memorandum 68-109
Subject: Study 66 ~ Quasi-Commnity Property
Iegislation relating to quasi-commnity properiy was enacted in
1961 upon recommendation of the Iaw Revision Commission. Exhibit I
(pink pages) is & letter from She Sato ealling ettention to a defect in

the 1961 statute thet is noted by Mrs. Armstrong in Califorais Pamily

Iav.
Sectlon 140.5 of the Civil Code (amd other sections) define quasi-
coremunity property as follows:

140.5. 4s used in Sectioms. 140.7, 141, 142, 143, 146, 148, 143,

-and 176 of this code, "quasi-commnity property" means all personmal
property wherever situated and all real property situated in this
Btate heretofore or hereafter acquired:

(a) By either spouse while domiciled elsewhere which would
have been commmunity property of the hushand and wife had the spouse
acquirdng . the property been domiciled in this State et the time of
its acquisition; or

(b) In exchange for reel or person property, wherever situated,
aequired other than by gift, devise, bequest or descent by elther
spouse during the marriage while domlciled elsewhere.

Por the purposes of this section, personal property does not
include and real properiy does ' . include leasehold interests in
real property.

See the three printed pages from Armstrong, California Family law, for

a discussion pointing out the defect in subdivision {b) of this section.
Briefly, subdivision (b) is based on the erroneous concept that all
property scquired "other than by gift, devise, Es&West or descent by

either spouse during the marriage" is community Property, This is not
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true. For example, Civil Code Section 169 mekes earnings of wife when
living separate from her husband the separate property cof the wife.
Professor Sato suggests & revision of subdivision (b), Seetion 140.5,
to eliminate the defect:
(b) In exchange for real or personal property, wherever
gituated, acguired eiker~ithan-by-gifty-devisey-beguent-or-deseert
by elther spouse during-the-marrviage while domiciled elsevhere

vhieh would have been community property of the husband and wife

bad the spouse acquiring the properiy been domiciled in this state

at the time of 1ts acquisition .

S8ince the staff proposed exacily the same language at the time the

Commission drafted Section 140.5 and this language was rejected, it

is worth tracing briefly the history of this definition before the stafy

atates 1te views as to whether the suggested revision is desirmble.
The staff origirally proposed that quesi-commnity property be

defined in language that conformed to the language then used in Section

201.5 of the Probate Code, The Commission rejected this suggestion

because the words "and so acquired”" {formerly used in Probate Code Sec-
tion 201.5--see printed portion of Exhibit I (pink) at last $wo lines
of pege 2 and top of page 3) were considered unclear, and, in the words
of Mrs. Armstrong, "amended and botched up a socundly worded Probate
Code section of great importance" which had been drafted dy the Commission
in 1957. The staff does not propose that we go back to the wording of
Sectlon 201.5 fas it was drafted in 1957) because we believe that use of
the words "apd so acquired" would not be the best way to phrase this
definition.

In response to the Commission's direction to reviee and clarify
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the Section 201.5 language, the staff proposed exsctly the same wording
for what is now subdivision (b) of Section 140.5 as is now proposed by
Professor Sato. See Exhibit IT (yellow) which was attached as Appendix
II to Memorandum No. 46 (1960)(distributed May 4, 1960). This staff
proposal was relected by the Commission and the subdivision was worded
as 1t now reads and not thereafter charged.

The Commission rejected the staff proposal {and the proposal now
made by Professor Sato) because 1t concluded that the nature of the

interest held by a married couple domiciled in California in real property

located in another state would be determined by the law of the state

vhere the real property is located, not by California law, Thus,

according to the Commiesion's reasondng, where real property is acquired

in another stete by either spouse while domlciled outside of Califomia
ard the property would be community property had the property been situated
in Califgrnia and the spouse acouiring the property been domiciled here,
the language suggested by the estaff would not make the property quasi-
conrmunity property because the real property :I._s_ not situated in California.

In an analogous connection, this point is developed at some length in
the 1961 Recommendation:

Agein, although there is no authority on the point, it seems
exceedingly uniikely that our courts would hold thet real property
acquired in a separate property state by a married person domiciled

in California is community property by virtue of Section 164 even if
the purchase were made with community funds. Rather, our courts,
applying the universally accepted cholee of law rule thet the law of
the situs of real property governs the nature of the interests acquired
therein, would take the position that it is for the situs state to
define the kinds of estates in real property vhich exist there and

to determine which of these is acquired in conseguence of a purchase
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by a married person domieciled in California.

91n Tomaier v. Tomailer, 23 Cal.2d 754, 146 P.2d 905 {19k}, and Rozan
v. Rozan, 49 Cal.2d 322, 317 P.2d 11 (1957), it was held that when
real property is acquired in another state with commnity funds
N the nonacquiring spouse has an equitable interest therein which
will be recognized by the courts of this State. Those courts
did not say, however, that such real property is commnity
property. They said only that the interest of the other spouse
survives to the extent of enabling that spouse to follow her
commanity property interest in the money into the real property
purchased with it. The proposed amendment of Section 164 of
the Clvil Code would, of course, hawve no effect on the applica-
tion of this well established "tracing” principle.
It is now clear - under Section 164 of the Civil Code that
real property located in another state cannot be commnity property,
even though the person acquiring the property is domiciled In this state
at the time the property is amcquired. Civil Code Section 164 provides
in part: "All other real property situated in this state and all other
personal property wherever situated acquired during the marriage by
a married person while domiciled in this state is commmunity property . . . ."
In view of the language of Section 164 the staff is concerned that
the revision suggested by Professor Sate would not make property quadi-
commnity property where the property is acguired in exchange for resal
property situated in ancther state acquired by either spouse while
domiciled elsewhere because such real property would not "have been
commnity property of the husband and wife had the spouse acquiring
the property been domieiled in this state at the time of its acquisition.”
It cannot be commmunity property because only real property "situated
in this state” can be commnity property (Civil Code Section 164).
An argument can be made that the words "wherever situated" in
revised subdivision {b) make clear that even if the real property were

loceted in another state, it would still be treated for the purpose of
L
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subdivision (b) as if it would have been community property.
The point mede when the Commissign considered the eerlier
staff suggested revision is & very technlcal one. It ray have little or
no merlit. Nevertheless, the Commission should consider the following
revision of subdivision (b):
{(bv) 1In exchange for real or perscnal property, wherever
situated, acquired ether-ihan-by-gifiy-devisey-beguest-or-degeent
by either spouse duwrisg-ihe-marriage while domiciled elsewhere

which would have been community property of the husband and wife

had {1) the spouse acquiring the property been domiciled in this

state at the time of its acquisition and {(2) the property been

situated in thie state at the time of its acquisition .

Whatever revision is made in Section 140.5 of the Civil Code, a similar
revislon should be made in Section 1237.5 of the Civil Code, Section
201,5 of the Probate Code, and Section 15300 of the Revenue and Taxation
Code.

Does the Cormission wish to recommend a revision of the definition
of quasi-commnity property and if so what language should be used in
the revised definition? If a revision is to be recommended, what
procedure does the Commission wish to follow in submitting it to the
Legislature? Our Anmual Report, listing owr recommendations to_ the 1969
Legislature, is now being printed and no longer can be revised. The
recommendation is not one that we would want to print in & separate
pamphlet. We might prepare a recommendation and see if we can get it
printed in the Journal of the Assembly or Semate. We could then

reprint it as an Appendix to ocur Amnnual Report for the calendar year 1969.
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On the other hand, the recommendation could be deferred for submis-

sion to the 1970 Legislature. (The problem dealt with in the recom-

mendation has existed since 1961.)

The staff suggests that we submit a recommendation the the 1969

Iegislature on this subject, that it be distributed after the November
meeting for comment, that the comments be reviewed at the Commission's
Jamary meeﬁing, and that we attempt to have the recommendation printed
in the Semate Journal. Attached is a draft of a tentative recomnmenda-

tion.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Hovexber 7, 1968

Mr. John DeMoully

Executive Becretary

California Law Revision Commission
Stanford University

School of Law

Stanford, California

Dear John:

The Commission made a mistake when it drafted the
definition of "quasi.community property” in 1961, Subdivi-
sion (b) of section 140.5 of the Civil Code is premised on
the erroneous concept that all property acguired "other
than by gift, devlse, bequest or descent by either spouse
during the marrisge"” is community p rty. This just is
not 80, See, for example, section 169 of the Civil Code,

I am enclosing a copy of a revision of § 140.5., Sim-
ilar revisions should be made in section 1237.5 of Civil
Code, section 20i.5 of the Probate Code, and section 15300
of the Revenue and Taxation Code.

The arguments in support of the revision are contained
in the supplement to Armstrong, California Pamily Law, an
excerpt of which is enclosed. Mrs. Armstrong has pointed
out this defect and she is absoclutely right.

Sincerely yours,
e
Sho Sato

Enc,

,,,,,



§1#0.8  As used in Sections 140.7, 141, 1h2, 183, 146, 148, 149 and 176
of this code, "guasi-community property” means all personal property
wherever gituated and all real property situated in this State heretofore
or hereafter acquired:
{a) By either spouse while domiciled elsewhere which would have
bean community property of the husband and wife had the spouse acquiring
the property been domiciled in this State at the time of its acquisition; or
(b} In exchange for real or perscnal 'property, wherever situated,
acquired by either spouse while domiciled elsewhere which would have
been community property of the husband and wife had the spouse acquiring

the property been domiciled in thie State at the time of its acquisition.



EXCERP] FROH ABMSTRONG, BALIFORNIA FAMILY LAW
{1965 Cumulative Suppiement for Volume One}
(pages 91-93)

Discussion re CC 8 1iD.5

Note and Comment: 'There are 5 situations which produce sep-
arate extate of either husband or wife (or both) which do not in-
volve the situations listed in CC §§ 162 and 163 (these two include
only properly owned by the spouse before marriage or acgquired
thereafter during the marriage by gift, devise, or descent, with the
rents, issues.and profits thereof).

The 5 additional situations which produce separate esiate are
found, in the order of their enactment, in (1) CC § 169 enacted in
1872, which makes the earnings and accumulations of the wife and
of her minor children living with her or in her custody while she is
living separate from her husband the wife's separate property. (2)
CC § 169.1 enacted in 1951, which makes the earnings or accumula-
tions of each spouse, after 2 judgment or decree for separate main-
tenance, the separate property of the party acquiring such earnings
or accumulations. {3} CC § 175 (amendment of 1955) which makes
the earnings of the husband during a period of unjustified abandon-
ment by his wife, prior to her offer to return, bis separate properxty.
{4) CC § 183.5 enacted in 1957, which makes damages (special
and generat) awarded a married person in a civil actinn for personal
injuries, the separate property of such married person. (5) CC
§ 169.2 enacted in 1959, which makes the earnings and accumula-
tions of the husband, after rendition of an interlocutory decree of
divorce end while the parties are living separate and apart, the sep-
arate property of the husband.

In the face of the above facts, CC § 140.5 was enacted in 1961
pursuant to and following exactly the draft of legislation recom-
mended by the Law Revision Commission in its report on “Inter-
Vivos Marital Property Rights in Property Acquired While Domi-
ciled Elsewhere” {October 1960) published in 1961 (see p. 14 of the
Report). Its avowed objective was to apply to spouses who having
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become domiciled in California after domicile and property acquisi-
tion elsewhere later sought divorce or separate matntenance. Such
spouses were to be put, in these selected situations, in the same posi-
tion in respect to marital property rights that they would have
enjoyed had they been domiciled in California throughout the
entire period of their marriage. The concept of quasi community
property as defined in CC § 14C.5 was created and made applicable
on a parity with community property to the seven code sections that
provide for community property division, assignment of homestead
rights and liability of property for support of 2 spouse and children
in such situations.

And how does the defining enactment CC § 140.5 read? In its
{a} section, it reads as it should to achieve its avowed purpose. It
states:

[As used in sections 140.7, 141-143, 1485, 148, 149 and 176 of this
code, “guasi-community property” means all personal property
wherever situated and all real property situated in this State here-
tofore or hereafter acquired:]

“{a) By either spouse while domiciled elsewhere which would
have been community property of the husband and wife had the
spouse acquiring the property heen domiciled in this State at the
time of its acquisition; or”

The {b) section was designed supposedly to cover property that
is not in the form in which it originally had been when acquired
elsewhere but has been acquired in exchange for such property. It
do;s not achieve this purpose. It falls lamentably short of its mark.

t Teads:

“(b) In exchange for real or personal property, wherever situ-
ated, acquired other than by gift, devise, bequest or descent by
either spouse during the marriage while domiciled elsewhere,

“For the purposes of this section, personal property does not
riclude a:,id real property does include leasehold interests in real

perty.’

Al that had been necessary in (b) to achieve its avowed objec-
tive was to substitute for the words that follow ““in exchange for real
or personal property, wherever situated,” the phrase emploved in
{2), namely, “which would have been community property of the
husband and wife had the spouse acquiring the property been domi-
ciled in this State at the time of its acquisition.” As it is, most
absurd situations can follow. E.z., John Doe while married to Jane
recovers $150,000 in damages for personal injuries in 1959 while
living in Chicago. The Does move to California. He invests it here
in PG & E stock. Later the marriage of the Doses comes to grief. Jane
sues John for divorce on the ground of exireme cruelty.

Had John been a California domiciliary when he recovered the
£150,000 in California for California injuries, the PG & F stock would
- have heen his separate estate {(CC § 163.5). It was his in Tllinois.
But as John Doe did not get the money (iLe., the damages for his
injuries in Ilinois) by gift, bequest or descent {(and did not have it
when he married) the divorce court under § 140.5(b} and § 148
must find the PG & E stock quasi community property, and must
award Jane half. It mey award her, in its discretion, all.

Not content with this misadventure the Law Revision Commis-

sion amended and botched up a soundly worded Probate Code sec-
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tion of great importance—~Pr.C § 201.5, which originally had been
enacted (in a badly drafted form) as a succession statute having
the same objective as the later quasi community property legisla-
tion. As a result of a study and recomnmendation of the Law Revision
Commission itself in 1957, it had been amended that year to produce
a perfectly functioning section, reading:

“§ 201.5. Upon the death of any married person domiciled in
this State one-half of the following property in his esiate shall belong
to the surviving spouse and the other ane-half of such property is
subject to the testamentary disposition of the decedent, and in the
absence thereof goes to the surviving spouse: all personal property
wherever situated and all real property situated in this State hereto-
fore or hereafter acquired by the decedent while domiciled elsewhere
which would have been the community property of the decedent and
the surviving spouse had the decedent been domiciled in this State
at the time of its acquisition [or acquired in exchange for real or
personal property wherever situated and so acquired]. All such
property is subiect to the debts of the decedent and to adrmwinistra-
tion and disposal under the provisions of Division 3 of this code.
As used in this section personal property does not include and real
property does include leasehold interests in real property.”

The bracketed part of the 1957 section ghove was changed in
1961 to its present form to make its (b} section conform io the lan.
guage of CC § 140(b). (See Law Revision Reports, Recommenda-
tions and Studies, 1961, vol, I-13.}) _—

To give one more illustration of what has been made possible by
CC. § 140.5(b) and its victim, Pr.C § 201.5(h), assume Jane Doe
and John not wishing to obtain a divorce live apart for twenty years
in Chicago, and then both move to California and become domicili-
aries. Jane had been a successful interior decorator and a shrewd
investor in realty and in these twenty years had accumulated prop-
erties worth several hundred thousand dollars. She exchanges her
properties for California realty.

Jane dies leaving her estate to her njece. Had she as g California
domiciliary lived and accumulated in California this would have
 been her separate estate and would have gone as she willed it. Had
she stayed in Illinois it would have been hers with the same resuit.
But as a product of the interfering hand that rephrased Pr.C
§ 201.5(b)}, her niece will get only half of it. John will get the other
half. Does this make sense?

It is not necessary to further labor the point. CC § 140.5(b) is an
inexcusable blunder. It may be trusted that both it and Pr.C §
201.5(b) that was conformed tc it will be corrected at the 1967
session of the legisiature to make them mean what was intended
rather than what they now say. : -

And should litigation in the interim squarely present questions
on CC § 140.5(b) or Pr.C § 201.5(b), perhaps the court may con-
clude that they are so arbitrary as to be unconstitutional and there-
fore void. There certainly would seam to be a sound basis for such a
conclusion as the possible results of its present wording are utterly
unreasonable. Holding the (b) sections void would leave the courts
free to let subsection (a), together with California’s long estahlished
tracing rule, cover the situation, This it should be able to do without
any strain on existing law or on the avowed objectives of the legis-
lation. : :
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Memorandum Koo ~% {35387 {Distiriburad May 4.

APPERDIX TT

At the April 1960 meeting of the Commission, the staff
was directed to atiempt to improve the drafting of the
definition of ®quasi-community proverty™ in subsection {2)

of Section 1237.5 of the Civil Code, greated by Section 2

rd

of the proposed draft. It was nointed out that the language
of this definition conforms to Section 201.5 of the Probate
Code which was drafted by the Commission and that any revision
of the definition of quasi-community property here would
require a corragponding revision of other sections of the
proposed draft and alse a cornforming revision in Section

201.5 of the Prohate Code,

The following is a pessible revision of the definition

"?.'75

of gquasi-compunity property:

{2} "™Quasi-compunity propacty® msans property situated
in this State heretofore or hsrealter zcguired:

{a} By either spouse while domiciled 2lsewhere which
would have been communiiy property of the hushand and wife
had the spouse acauliring the property teen domiciled in this
State at the time of its acquisition: or

(b} 1In exchange for resal or personal property, wherever

situated, acquired by either spouse wnile domiciled elsawhere

which would have been community propeprty of the husband and

-

wife had the spouse acqguiring the property been domiciled in
this State at the time of its acquisition.



# 66 | | Novembey 13, 1963

STATE OF CALIFCRNIA
CALIFORNIA LAW
REVISION COMMISSION

TENTATIVE RECOMMENDATION -
reating to

QUAST ~COME JNETY PROPERTY

GAI.-IFWI_A LAW m:sxm oM SSYel
' Sehool. of law o :
Stanfofd University

smfora, Californis Gh305

#: This tentative recomenﬂution is. being dts%r.tbnm 80 that
rested persons vill be advised of the Commissicn's tentetive eon-
clua!.ons and ean make their views knowm to the Commissien. Any
comments sent to the Commission will be eonsidersd when the (cmmission
determines vhat recoamendation it will make to the. Cslifarniﬁ Ieg,’;nlnture
, often subamtm revise;s tentative roéommendetic
he comments it reeiv,es. dende, this tentative recomm




NOTE
This recommendation ineludes an explanstory Comment to each
seetion of the recommended legislation. The Comments are written
ag if the legislation were enacted since their primary purpose is
to explain the law as it would exist (if enacted) to those who will
have oceasion to use it after it is in effect.

P s .
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LETTER OF TRANSMITTAL

Legialation relating tc quasi-community property was enacted in
1961 upon recczmendation of the Law Revieion Comunission. Cal. Stats.

1961, Ch. 636. BSee Recommendation and Study Relating to Inter Vivos

Marital Property Rights in Property Acquired While Domieiled Elsewhere,

3 Cal. L. Revision Comm'n Reports I-1 (1961).

Resolution Chapter § of the Statutes of 1966 authorized the
Comuission to continue its study of this topie. The Commissicn has
revieved the legislation enacted in 1951 snd, as a result, submits
this recommendation.

Respectfully submitted,

Sho Sato
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# 66 Kovember 13, 1968
TENTATIVE
RECOMMENTATION OF THE CALIFCRNIA

LAW REVISION COMMISSICN

relating to

QUASI.COMMUNITY PROPERTY

Married persons who move to California often bave acquired property
while domiciled in & noncemmunity properiy state that would have been
community property had they been domiciled here at the time it waa
acquired. This type of property 1s referred to in the California statutes
88 quasi-commmity property. For most purposes, quesi-community property
is treated during the lifetime of the spouse who acquired it as his
separate property. However, legislation enscted in 1961 created the

coneept of quasi.gommunity property and provides that such property ls treated
on a parity with community property for the purposes of divisicn of such prop-

erty on divorce cr separate gaintenance, agsigggent of hcmestesd wights,

and liability of property for support of a spouse and children. Special
tregtment elso is given quasi-eommunity property upon the death of the.acquir-
isg epouse apd for purposes of Californie {nheriteuce and giff tgxes.

See Recoumendetion and Study Relating to Inter Vivos Lgritq_m

Rights in Property Acquired While Domieiled Edsevhere, 3 Ca,],. L Reviéion
Comm'n Reporss I-1 (1961).

1
Sestion 140.5 of the Civil Code and other seetiops define "quasi-

eozmunity property" as:

1. Similar definitions are found in Civil Code Section 164Y.5, Probate
Code Section 201.5, and Revenue and Taxation Coda Sedtion 15300.

nlﬂ
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all personal property wherever situsted zpd all real property
sltuated in this state heretofore or hereafter acquired:

(a) By either spouse while domiciled elsewhere which
would have been community property of the husband and wife
had the spouse mecquiring the property been domiciled in this
state st the time of its acquisition; or

(b) In exchange for real or personal property, wherever
situated, acquired other than by gift, devise, bequest or
descent by either spouse during the marriage while domiclled
elsevhere.

As Professor Armstrong has noted, the purpose of the 1961 legislation
was to put the spouses, in selected situations, "in the same position in
regpect to marital property rights that they would have enjoyed had they
been domiciled in California through the entire period of their marriage."2
Yet, because of an unfortunate choice of languege in subdivision (b) of
Section 140.5, the definition of quasi-community property seemingly
falls to accomplish thia purpose in certain situations. Rather, s literal
interpretation of the lenguage could cause property tc be treated as quasi-
communlty property even though the property would not heve been community
property had the eouple resided at all times in California. The langusage
of subdivision (b) is based on the erroneous notion that all property
acquired "other than by gift, deviese, bequest or deseent by eilther spouse

during the marriage"” is community property.

Although the quoted clause accurately paraphrases the familiar language

of Civil Code Sections 162 and 163, it does not take account of five

3
distinet statutory provisions that quelify those sections. For example,

2. 1 Armstrong, California Family Law, 1966 Cumulstive Supplement at
9192 (1966).

3. Professor Armstrong notes:
There are 5 situations which produce separate estate of elther
husband or wife (or both) which do not involve the situations
listed in CC §§ 162 and 163 (these two include only property

-2a
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under Civil Code Section 169, the earnings and accumulations of the
wife while she is living separate from her husband are the separate

property of the wife. Professor Armstrong has demonstrated that e

cwned by the spouse before marrisge or acﬁpired thereafter
during the marriage by gift, devise, or descent,; with the
rents, issues and profits therect).

The 5 additicnal situations which produce separate
estate are found, in the order of their enmétment, in (1)
¢C § 169 enacted in 1872, which makes the earnings and
scoeumuletions of the wife snd of her minor children living
with her or in her custody while she 1s living separate
from her husband the wife's separate property. (2) CC § 6
169.1 enected in 1951, which makes the earnings or accumu-
letions of each spouse, after a Judgment or decree for
separate malntenance, the separate property of the perty
aequiring such earnings or accumulatione. (3) CC § 175
{amendment of 1955} which makes the earnings of the hus-
bapd during a period of unjustified abandonment by his
wife, prior to her offer to return, his separate property.
(L) CC § 163.5 enmcted in 1957, which mskes damages
{special and general) awarded a married person in & civil
action for personal injuries, the separate property of
such married person. [Legislation enacted at the 1968
Jeglalative gession mekes personal injury demages generally
community property. See Cal. Stats. 1968, Chs. 457, 458.]
{5) CC § 169.2 enacted in 1959, which makes the earnings
and accumdations of the husband, after rendition of an
interlocutory decree of divorce and while the parties are
living separste and spart, the separate property of the
husband. [1 Armstrong, Californie Family Law, 1966
Cumulative Supplement at 91 (1966).]
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literal application of the s;atutory definitiﬁn of quasi-community
rroperty would have undesirable conseépences. To assure that the
statutory definition of quasi-community proﬁerty will accomplish the
avowed objective of the 1961 iegislation, fhe Commiesion recommends
thet subdivision (b) of Section 1%0.5 {end the comparable portion of
each of the other statutory definitions of quasi-community property)
be revised tolmake clear that the cﬁncept of quasi-cormunity property
includes gg;z;prcperfy that would have been community property had
the apouse écquiring the property been domiciled in this state at the

time of its acquiaition.

k. She gives the following example:

To glve one more 1llustration of what has been made
poseible by CC § 140.5(b) and its vietim, Pr.C § 201.5(b),
assume Jane Doe and John not wishing to obisin a divorce
live apart for tweniy years in Chicago, and then both move
to California and become domjciliaries. Jane had been a
sucecessful interior decorator and a shrewd investor in
realty and in these twenty yesrs had accumulated properties
worth several hundred thousend dcllars. She exchanges her
properties for Californis realty.

Jane dies leaving her estate to her nlece. Ead she as
a California domiciliary lived and accumulated Iin Cslifornia
this would have been her separate estate snd would have gone
ag she willed it. Had she stayed in Illinois it would have
been hers with the same result. But as a product of the
interfering hand that rephrased Pr.C § 201.5(b), her niece
will get only half of 1t. John will get the other hsalf.
Does this make sense? (1 Armstrong, California Family lLaw,
1966 Cumuletive Supplement at 93 (1966).]

..
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The Commisslion's recommendation would be effectuated by enactment

of the following measure:

An act to amend Sections 140.5 and 1237.5 of the Civil Code,

to amend Section 201.5 of the Probate Code, and to

anend Section 15300 of the Revenue and Taxation Cede,

relating to quasi-community property.

The people of the State of Californis do enact as fpllows:
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Section 1. Section 140.5 of the Civil Code is amended to reed:

140.5. As used in Sections 140.7, 141, 1k2, 143, 146, 148, 149
and 176 of this code, “quasi-cammunity property’ means all personal
property wherever situated and all real property =ituated in thie
Stete heretofore or hereafter acquired:

(s) By elther spouse while domiciled elsewhere which would
have been cqmmnnity rroperty of the husband and wife hﬁd the spouse
aéquiring the pfoperty been domiciled in this State at the time of
ite acquisition; or

(b) In exchenge for real or personal property, wﬁerever gituated,
acquired eihﬁ!-thaa-hy-gifi,-deviéé,-heqaeéﬁ;ég-éeaeeat by either

spouse duvring-the-marriage while domiciled elsewhere which would have

been ccumunity property of the husband and wife had (1) the spouse

acquiring the property been domiciled in this astete et the time of

its acquisition and {2) the property been situated in this state at

the time of 1ts acquisition .

For the purposes of thie section, personal property does not
include and real property does ineclude leasebold interests in real

property.



Sec. 2. Secticn 1237.5 of the Civil Code is amended to reed:

1237.5. As used in this title:

() "Quasi-community property" means real property situated in
thia State heretofore or hereafier acquired:

(1) By either spouse while domiciled elsewhere which would have
been community property of the husband ard wife had the spouse
gequiring the property been domiciled in this State at the time of
its acquisition; or

(2) 1In exchange for real or perscnal property, wherever situated,
acquired othey- thon- by- gifi,-devisey- bequesti-- or-dessart by either

Bpouse dwrdng-the-merrdege while domlciled elsewhere which would

have been camunity property of the husband and wife had (1) the

spouse acquiring the property been dopiciled in this state at the

time of its acquisifion'and (2) the property been situated in this

state at the time of its acquisition .

(b) "Separate property” does not include quasi-community property.



Sec. 3. Seetion 201.5 of the Probate Code is amended to read:

201.5. Upon the deeth of sny married person domiciled in this
State one~half of the following property in his estate shall belong
to the surviving spouse and the other one-half of such property is
subject to the testamentary disposition of the decedent, and 1n'the
absence thereof goes to the surviving spouse: all persohal property
wherever situated and all resl property situated in this State here-
tofore or hereafter acquired:

{a) By the decedent while domiciled elsewhere which would have
been the community property of the decedent and the surviving spouse
had the deqedent been domiciled in this State st the time of its
acquisition; or

{b) In exchange for real or personsl property, wherever situated,
acquired esher-than-dy-gifsy-devisej-bequest-er-deseens by the decedent

during-the-marriage while domlciled elsewhere which would have been

community property of the husband and wife had (1) the spouse

acquiring the property been domiciled in this state at the time qf_ita

acquisition and {2) the property been situated in this state at the

time of 1ts acqulsition .

All such property is subject to the debts of the decedent and
tc administration and disposal under the provisions of Division 3 of
this code.

As used in this section personal property does not include and

real property does include Jeasehold intereats in resl property.
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Sec. 4. Section 15300 of the Revenue and Taxation Code is
amended to read: |

15300. For the purposes of thils chapter, property is "quasi-
community property” if it is heretofore or hereafter acquired: |

(e) By either spouse while domiciled elsewhere and would
have been the community property of the husband and wife had the
Bpouse gcquiring the property been domiciled in this State at the
time of its aequiszition; or -

(b) In exphange for real or perscnal property, wherever
situated, acquifed ether-ihan-by-gifiy-devisey-bequesi~or-desesnt

by either spouse during-the-marriage while domiciled elsewhere

which would heve been community property of the husbend and wife

had (1) the spouse acquiring the property been domiciled in this

state at the time of its acquisition and (2) the property been

éituated in this state at the time of its sequisiticn .




