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#63 10/25/68

Memorandum 68-107
Subject: Study 63 - Evidence Code (Psychotherapist-Patient Privilege)

Atteched to this Memorandum is a copy of the tentative recommendaticn
relating to the psychotherapist-patient privilege. We have distributed
thie t0 a nurber of persons who may be interested in it. We will forward
the comments we recelve from these persons with the supplement to this

Memorandum.

If this tentative recommendation is approved for subtmissicn to the
1969 Legislature, we will combine it with the one relating toc the

marital privilege.

Respectfully submitted,

Johr H. DeMoully
Executive Secretary
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STATE OF CALIFCRNIA
CALIFORNIA LAV
REVISION COMMISSBSION

TENTATIVE RECOMMENDATTON

relating to

THE EVIDERCE COIE
Nugber Se=The Psychotherapist-Patient Privilege

CALIFORHIA 1AW REVISION OOMMISSION
8chool of law
Stanford University
Btanford, California 94305

WARNING: This tentative recommendation is being distributed so that
interested persons will be advised of the Commission's tentative conclu-
sions and can make their views known to the Cormission, Any copments
sent to the Commiesion will be considered when the (ommission determines
vhat recommendation 1t will make to the California Legislature.

The Commission often substantially revises tentative recommendaticas
a8 a result © cotments receives, nee, . 8 tentative recommenda-
tion 18 not necessaﬁg the recommendation the mss!.on will submit t0 -
the legisiature
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. NOTE
This recommendation includes an explanatory Comment to each
section of the recommended legislation. The Comments are written
ag if the legisiation were enacted sinee their primary purpose is
to explain the law as it wonld exist (if enacted) to those who will
have occasion to use it after it is in effect.
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TENTATIVE
RECOMMENDATION OF THE

CALIFORNIA LAW REVISION COMMISSION
relating to
THE EVIDENCE CODE

Vb & 5--The Peychotherapist-Patient Privilege

The Ovidence Code was enacted in 1965 upon recommendation of
the Law Revision Commission. Resolution Chapter 130 of the JStatutes
of 1965 directe the Commission to continue its study of the law
relating to evidence, Pursuant to this directive, the Commission
has underitaken a coptinuing study of the Evidence Code to
determine whether any substantive, technical, or clarifying
changes are needed, In this connection, the Commission is continu-
ously reviewing texts, law review articles, and communications

from judges, lawyers, and others.l

l!'or furcher discussion, see 8 CAL. L, REVISION COMM'N REPCRTS
131k (1967); 9 CAL. L. REVISION COMM'N REPORTS 00 {1969).
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PSYCHOTHERAPIST-PATIENT PRIVILEGE

The Commission has received a rumber of suggestions that
the Evidence Code article relating to the psychotherapist-patient
privilege (Sections 1010-1026) be revised to eliminate uncertainties
or overcome deficiencies. Although these suggestions differ in
detail, they make two significant criticlsms of the existing
provisions. First, it has been suggesied that the definition of
"psychotherapist” in Section 1010 is too narrow, for it includes
only psychiatrists and licensed peychologists, thereby excluding
varicus other highly qualified professional groups who may lawfully
administer psychotherapy. Second, it has been urged that the
application of the privilege to the increasingly common group
therapy situation i1s uncertain and should be clarified.

With respect to privileges generally, the Commission has
recognized that any extension of the scope of protection afforded
confidential communication necessarily handicaps, at least to some
extent, the court or jury in its effort to reach a Just result.
Hence, the social utility of any new privilege or of any extension
of an existing privilege must be weighed against the sociz) detriment
inherent in the calculated suppression--so to speak--of relevant
and perhaps cogent evidence. The Commission, therefore, generally
takes the view that any extension of a privilege must be clearly
varranted and must be supported by a distinct sceial policy in favor
of faecilitating the communications or revelations to which the
privilege is extended. With respect tothe psychotherapist-patient
privilege, however, the Commission is persuaded that Sections 1010
and 1012 of the Evidence Code are unduly restrictive and therefore

makes the following recommendstions.
2w




§ 1010

Bection 1010

For the purposss of the psychotherapist-patient privilege, Section
1010 gefines a "psychotherapist" as (a) a physician who specializes in
psychiatry or (b) a person licensed as a psychologist under the Psychology
Licensing Law (Business and Professions Ccde Sections 2900-2986). The
Psychology Licensing Law, however, exempts frem its requirements various
professional groups whose members engage in work or activities of a
psychological nature. See Bugs. & Prof. Cocde §§ 2908-2910. Thus, scme
persons who may lawfully use psychotherapeutic techniques are not
coversd by the psychotherapist-patient privilege because they are neither
psychiatrists nor licensed psychologists. Specifically, the Psychology
Licensing Law exempts (1) schocl psychologists, {2) clinical social workers,
and {3) marriage, family, and child counszlors. See Bus. & Prof. Code
§§ 2908, 2909.

This discrepancy betwesen the persons who may lawfully practice psycho-
therapy and persons listed in Section 1010 of the Evidence Code inevitably
raises the guestion whether the definition of "psychotherapist” in Secticn
1010 is sufficiently broad.2 The Commission has reviewed the statutcry and
administrative regulations that relate to persons who render services of a
psychological nature, as well as the nature of their practice, and has con-

cluded that Secticon 1010 should be broadend to include the following groups.

2
Assembly Bill No. 1874 of the 1968 Regular Session would have extended
the psychotherapist-patient privilege to clinical social workers and
narriage, family, and child counselors. The bill died in the Assembly
Cormittee on the Judiciary.
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(. 1. School psychologists. To be exempted from the Psychology

Licensing law, school psychologists must (1) hold an appropriate credential
issued by the State Board of Education, (2) cngage in psychological
activities "as part of the duties for which they were employed," and

{3) perform such activities "solely within the confines of or under the
Jurisdiction of the organization in which they are employed." See Business
and Professions Code Section 2900. The gqualifications of an applicent

for a school psychologist's credential are specified by the Education

Code and regulations of the Board, and include at least a master's degree
and an approved internship. Such an applicant may or may not be a

licensed psychologist, but if he is not he must have other prescribed
gqualifications. See Section 13196 of the Education Code and Section 6402
of Title 5 of the California Administrative Code. Thus, s school
psychologist must establish his qualifications as such to the satisfaction
of the State Board of Education and must be serving as a psychologist under
the direction and jurisdiectiom of a school district. Nonetheless, under
existing law, the question whether the psychotherapist privilege pertains
to a school psychologlst turns on the fortuity of whether or not he is
licensed as a psychologist as well as being certified as a schocl
psychologist.

The specialized services afforded by school psychologlsts entall problems
of diagnosis of mental and emotional conditiong that do not differ gredtly from
the services provided by psychologists who work in other settings. Moreover,
determining the canse of a child's difficulties in school frequently depends
cnt the candid revelation of the circumstances of the child, his parents,

(: and others. TUnless the child and his parents are assured that the

necessary information can be held in confidence, they will be reluctant to
wli
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make the full disclosure upon which diagnosis and treatment depend.

Thus, in view of their technical guaelifications and the nature and
Importance of the service rendered by them, it seems clear that certified
school psychelogists should be included in the group of persons to whom
a privileged communicetlon may bhe made.

2. (linlcal soclal workers. {Clinical social workers are licensed

by the Social Worker and Marriage Counselor Qualifications Board. See
Sections 90LO-9051 of the Business sand Professions Code. An applicant for
such a 1icense muist have a raster’s degree from a school of scclal work

and two years' experience in a hospital, clinic, or agency "in the use

of psychosocial and psychotherapeutic methods and measures." See

Business and Professions Code Section 9042 as amended by Chapter 1329

of the Statutes of 1968. Thus, such licensees are trained both academically
and clinically in the use of psychotherapeutic technigues. They provide
individual, marriage, family, and child counseling and often work
collaboratively with psychologists and psychlatrists. Increasingly, they
vork independently in private practice. They make extensive usee of
applied psychotherapy. Indeed, the statutory definition of their

function places particular emphasis on this aspect of their work. See
Business and Professions Code Section 9049. This therapy, in turn, requires
revelation of the most intimate details of the subject's life. Thus, it
appears that the service rendered by licensed clinical social workers is not
distingnishable from that provided by other psychotherapists and that such
workers should be added to the group covered by the psychotherapist-patient

privilege.




3. Marriage, family, and child counselors. Persons who undertake

to afford marriage, family, or child courseling also are licensed by

the Sociasl Workers and Marriage Counselor Qualifications Board.

See Business and Professions Code Sections 17800-17847. The minimum

gualifications for a license include a master's degree in marriage

counseling, soclal work, or one of the behavioral sciences, and at least

two years of supervised clinical experience. See Busipess and Professions

Code Section 17804. Although marriage, family, or child counseling

is not defined in detail by statute, it is clear that the licensees are

trained both scademically and clinically in the use of psychotherapy. In

sddition, it 1s equally clear that professional amelioration of troubled

marriages and unhappy homes entails the frank revelation ofrthe intimate

details of the family life. Unless the parties are assured that such

information can be kept in utmost confldence, they cannot be expected tc

rake the reguired disclosures. A need for the privacy and confidentiality

nf such communications is already recognized in the Conciliation Court

Iaw {Code of Civil Procedure Sections 1730—1772).3 This assurance of confi-

dentliality should also be available to persons who consult licensed counselors

in other eettings and for this reason such counselors should be added to the

group covered by the pryshotherapist privilege afforded by the Evidence Code.
In summary, the Commlssion believes that although extension of the

privilegs to cover communications to school psychologists, clinical social

L#3)

A1l commnications, verbal or written, from elther of the parties to the
Judge, commissioner, or court-appointed counselor are expressly made
subject to the privilege for officilal information conferred by Sect” n
1040 of the Evidence Code. See Code of Civil Procedure Section 1747,

)
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workers, and marriage, family, and child counselors may cperate to withhold
relevant information, the interests of scclety will be better served

1f such professicmEls are able to assure thelr clients that the

confidences of the client will be respected. The Commissicn is advised
that, as a practical matter, these practitioners have difficulty in
obtaining needed information due to the lack of privilege under existing
law. Accordingly, the Commission recommends that confidential commnica-
tions to them be placed upon the same footing as such communications

to licensed psychologists.
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Seetion 1012

Section 1012 defines a "confidential commmnication between patient
and psychotherapist” to include:

Information . . . transmitted between s patlent and his

peychotherapist in the course of that relationshlp &nd in

confidence by & means which, so far as the patient is

aware, discloges the information to no third perscns other

than « . . those to whom disclosure 18 reascnsbly hecessary

for . . . the accomplishment of the purpose of the consultation

or examination.

Although "persons . . . to whom disclosure is reasonably necessary for

» « « the accomplishment of the purpose of the consultation"” would seem
to include other patients present at group therapy treatment, the language
might be narrowly construed to make informetion disclosed at & group
therapy session not privileged.

In the light of the frequent use of group therapy for the treatment
of emotional and mental problems, it is important that this form of
treatment be covered by the psychotherapist-patient privilege. The
policy considerations underlying the privilege dlctate that it encompass
communications made in the course of group therapy. Psychotherapy,
ineluding group therapy, requires the candid revelation of matters thaet
not only are intimete and embarrassing, but also possibly harmful or
prejudicial to the patient's interests. The Commiseion has Been
advised that persons in need of treatment scmetimes refuse group therapy
treatment because the psychotherapist cannot assure the patient that the
confidentiality of his commnications will be preserved.

The Commission, therefore, recommends that Section 1012 be amended to
make clear that the psychotherapist-patient privilege protects against

disclosure of commnications made during group therapy. It should be

-8-
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noted that if Section 1012 were so amended, the general restrictions
embodied in Section 1012 would apply to group therapy. Thus, communica-
tions made in the course of group therapy would be within the privilege
only if they are made "in confidence" and "by & means which . . .
discloses the information to no third persons other than those . . .

to whom disclosure 1le reasonably necessary for . . . the accomplishment

of the purpose for which the psychotherapist ig consulted.”

The Commission's reccmmendations would be effectuated by the enactment

of the following messure:

An ect to amend Sections 1010 and 1012 of the Evidence Code, relating

to evidence.

The people of the State of California do enmct as follows:
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§ 1010

Section 1. BSection 1010 of the Evidence Code 1s amended to read:

1010. As used in this article, "psychotherapisi” means:

(a) A person authorized, or reascnably believed by the
paiient to be authorized, {o practice medicine in any state or
nation who devotes, or is reasonably believed by ithe patient to
devote, a substantial portion of his time +to the practice of
psyclhiatry; ew

(L) A person licensed as a psychologist under Chapier 6.6
{(conmencing with Section 2900) of Division 2 of the Business and
Profeésions Code = ;

{c) A person who is serving as a school psychologist and

holds a credential authorizing such service iesued by the State

Board of FEducation;

(d) A person licensed as a clinical social worker under

ticle b (commencing with Section 9040) of Chapter 17 of Division

3 of the Business and Profesgsions Code; or

(e) A person licensed as a marriage, family, and clild
e

counselor under Chapter 4 (commencing with Section 17000) of

Parv 3 of Division 7 of the Business and Professions Code.

Comntent. Section 1010 is amended to inelude school psychologists,

elinical social workers, and marriage, family, and child counselors
within tlie definition of "psycholotherapist.” To be included under

Section 1010, a school psychologist musi hold an appropriate credeptdal

. =10-



issued by the State Board of Education. See Sections 131867-13188,
13196 of the Education Code; Cal. Adm. Code, Tit. 5, subeh. 10.1,
group 7. The credential specified in subdivision (c)} includes one
issued under formexr law which is equivalent to the standard designated
sarvices credentizl with specialization in pupll perscnnel services
Srtherdzivg oowrt o as a school psychologist. See Sections 11753 and
13187-13187.1 of the Education Code. & clinical social vorler or
narriage, family, and child counselor must have the appropriate
iicense to be included under Section 1010.

Although the psychotherapist mey render a broader scope of
agrvice, the privilege under this article covers confldenvial
commnicgtions made in the course of diagnosis or treatment of a
rental or emotional coudition or en examination for purposes of
7sychiatric or psychological research. OSee Sectlon 1011 and the
Jomment to that sechion. Thus, the privilege under this article
covers individual diagrosis and treatment and such activiiies as

aarrisxe, family, and ckild counseiing. See also Recommendations

Relating to the Evidence Code: Number S..fhe PgychotherapigtsPatient

cooitesa, G Gale T Swvi 07T m Beonsa 000 (1969).




§ 1012

Sec. 2. Section 1012 of the Evidence Code is amended to read:

1012. As used in this article, "confidential commnication
between patient and psychotherapist” means information, ineluding
information obtained by an examination of the patient, transmitted
between a patient and his psychotherapist in the course of that
relationship and in confidenecz by a means vhich, so far as tae
patient is aware, discloses the information to no third persons
other than those who are present to further the inverest of ihe

patient in the consultation er-exgminatien , inecluding other

patients present at group therapy, or those to whom &isclosure

is reasonably necessary for the transmiesion of the information
or the accomplishment of the purpese ef-ihe-eensuliaiiecr-or

exasmtrasien for which the psychotherapist 1s consulted , and

ineludes a diaghosis made and the advice given by the psychothera-

pist in the course of that relationship.

Comment. Section 1012 is amended to 22d "includlng other

patiente present at group therapy" in order to foreclose thz possibilit:

that the section would be construed not tc embrace group therapy.
However, i1t should be noted that communications made in the course

of group therapy are within the privilege only if they are made

"in confidence" and "by & means which . . . discloses the information
to no third persons other thean those . . . to whom disclosure 1s
reasonably necessary for . . . the accomplishment of the purpose for
which the psychotherapist is consulted." The making of a corrmmnicaticon
that meets these two requirements in the course of group therapy would
not amount to & waiver of the privilege. See Evidence Code Section

912(c) and (a).




§ 1012

The other amendments are technical and conform the language of
Section 1012 to that of Section 992, the comparable section
relating to the physiclan-patient privilege. Deletiocn of the words
"or examination" makes no substantive change since "gonsultation”
is broad encugh to cover an examination. See Section 992.
Substitution of "for which the psychotherapist is consulted" for
"of the consultation or examination" adopts the language used in

subdivision (d) of Section 912 and in Section 992.




