# 63 October 9, 1968

Memorandum 68-102

Subject: Study 63 - Evidence Code {Revision of Privileges Article)

4t the last meeting, the dommission determined to extend the
psychotherapist-patient privilege to cover confidential communica-
tions made to achool psychologists in the course of dlagnosis or
treatment of mental or emoticnal conditions. At the same time the
Commission asked the staff to make an examination of the statutes
end to contact professional organizafions to determine whether any
other professionsl groups are performing psychotherapy and are licensed
or otherwlse determined to be qualified by a state licensing board.

The stoaff has prepared & "Stal? Suggested Draf:s"
of a Recommendation which would extend the psychotheraplst-patient
privilege to two additional professional groups. We attach two
coples; please mark your suggested revisions on one copy.

The staff finds that the 1968 session enacted legislation
creating a Social Worker and Marriage Counselor Gualifications
Board whose jurisdiction includes the licensing of (1) cliniecal social
workers and (2) marriage, family, and child counselors. In addition,
the 1968 legislature enacted legislation that precludes a person from
serving as & clinical social worker without a license. The staff
has examined the 1968 legislation, the pertinent administrative regula-
tions, and the other statutes and recommends thet both clinical social
workers and marriage, family, and child counselors be included under
the psychotherapist-patient privilege. Although a bill was introduced
in the Assembly at the 1968 session to include these groups under the
privilege it died in the Assembly Judiciary Commlittee. Some members

of the Committee {one contacted us)} felt that the matter needed more
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careful analysis before a bill to extend the privilege was enacted.
The State Bar opposed the bill, but I am advised that the State Bar
representative expressed a willingness to get together with the
interested groups to attempt to develop sound legislation.

The necessary qualifications, type of work performed, aend
reasons justifyilng extension of the privilege to these groups are
summarized in the attached staff suggested recommendations. (Note
that "licensed clinical social workers" are not social workers in
the treditionsl sense.) The attached background study contains
additional background information. See also Exhibit I (letter from
Dr. Robert L. Dean, Assistant Clinical Professor of Psychiatric
Bocial Work, Department of Psychiatry, University of Califormia
School of Medieine),

The significant changes made in the Recommendatlion previously
approved for printing are found on pages 6-8 (general discussion of
psychotherapist-patient privilege) and pages (recommended amend-
ment of Evidence Code Section 1010) of the attached Recommendation.

The 1968 Assembly Bill would have amended the Evidence Code
section defining "patient" for the purposes of the psychotherapist-
patient privilege to include a person who consults a psychotheraplst
or submites to an examination by a psychotherapist for the purpose of
"achieving more adequate, satisfying, or productive social adjustment.”
The existing section covers persors who consult a psychotherapist or
submit to an examination by a psychotherapist for the purpose of
"securing a diagnosis or preventive, palliative, or curative treatment

of his mental or emotional condition.” The staff recommends that no
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cheange made in the definition of petient. We have, however, indlcated
in the Comment to Evidence (Code Section 1010 thst the privilege extends
to marriage, family, and child counseling.

Respectfully submitted,

John Cook
Student Legal Assistant



 hospital, one year of which must have been under, the

. Memo G8el02 EXHIBIT I

CLINICAL SOCIAL WORK BY APPOINTMENT

ROBERT L. DEAN, M. A,
2107 VAN NESS AVENUE, SINTE 408
SAN FRANCISCO, CALIFOANIA #4109
OR 34382

October £, 196%

My, John_Demeully, Executive Secretary
Law Revision Commiszion

" Scheol of Iaw, Stanford University

Paslo Alto, Califernia
Dear Mr. Demoullv'

I am very pleased to learn that the Law Revision
Commission is reexamining the matter of privileged ,
communication. lindar present law there is no privileged
communication. for sogial werkers in any setting except
for those whose communications may be covered because
they &re working under the genersl supervision of a
psychiatrist, Althaughfprivllege hag been extended to
the entire field of spcial work in some states, and’

I believe a casa can be mede for this in California,
a specific. segment of the profession at present

-working under a definiie handicep is the group of

licensed clinical scelal workers, This is a group
,of .social workers. nnmbering 2 little over 300 in. ‘
California, They wers formerly designated as ceértified
¢linical social workers orior to the ensctment of
8B 1224 in the 1958 Legislative sessiom.

Licensed clinical sccial workers possess high
standards of training and experience beyond their

. professional training of a master's degree from &

school of soclal work. This experience and training
most include at least two years in using psychothara-
peutic methods end messures in an agency, clinic or!

sociel workers are encaped in vsychotherapyy
family, and child counseling, and often wor '
collaboratively with psvehologists and psychistrists
in treating families in psychothéraoy. Increas:ngly

gupervision of the same professional ners°§§;

they work xnﬁependently in private practice,
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CLIMICAL SOCIAL WORK BY APPOINTMENY

ROBERT L. DEAN, M. A.
2107 VAN NESS AVENUE, SUITE 403
SAN FRANCISCO, CALTFORNIA $410%
OR 38383

T am enclosing a copy of 3B 122h on which I
have marked the paragraphs defining cur practice, ;
The law will be effective in November. After July, B
1969 an examination will be required for the license, '
‘A committes of glinieal sceizl workers is currently: o o
welping the Sosrd of Social ﬁork Examiners prenare - : '

"+the exomination. T

: In reference to our telephcne conversbtion,.
I hrve checked with my colleagres tircuzhout
Califernie, and T am collbct ng case examoles in
wrich our’werk has sufered Becavse of the ahsence
of nrivilege, I shall forvard as many as pcu51hle
tc you rrior to vour seeting en Ccteber 17, 18 and '19,
I shall continue to collgct them for lster use, o
I hore it may be ncssible for myself and one e
other clinical social worker to attend the meeting SN

Y- nbservers.

Thank you for ycur interest.

Sincerely yours

Robert L. Dean
Clinical Seceial Worker




BACKGROUND STUDY

Perscms Authorized to Engage in Rendering Services of a Psychological
Hature

The licensure laws regulating the rendition of services of a
peychologilcal nature are distinetive in regard to the laci of
specificity with which they define the scope of practice. The medical
and paranecdical licensure statutes by comparison present scemingly
specific definitions of the scope of practice., This problem can be
illustrated by reference to the Psychology Licensure Lav vhiclh may
rresent the most restrictive definition of the scope of practice in
this general field. The practice of psychology ls defined by Section
2603 of +the Business and Professions Cole ms: "the application of
principles, methode, and procedures of understanding, prediciing and
influencing behavior, such as the principles pertalning to learning,
perception, motivation, thinking . . . ." A definition ac brcad as the
above provides no specific eriterie by which the practice of psychology
can be defined or described; but perhaps a more specific and concrete
definition ill not and cannct be formulated. The concept that the
young science of psychology will meke major breakthrouzhs in theory
and principle relating to mental heslth as the other hard core
gciences have done in the twentieth century may de unfounded. Psycho-
therapy, psychology, and clinical social work all deal with the
immensely complex human being, his accumulsted learning experiences, and
his structure of social and moral values vhich are often distorted and
unrelated to reality. There are no tangibles upon which to work or
upon which to measure results. For example, is it better for a young
couple locked in an unhappy and unstable marrisge to learn to adjust
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to an incomplete relationship or is it better that they separate? The
picture is further clouded by the continuding controversy irether
symptoms or causes should be treated.

Licensure laws fall into two categories, permissive and mandatory,
according to the restrictions placed upon practice by unlicensed
rerscons, Permissive licensure merely prohibits use of a specified
title unless one has met the minimum reguirements specified by law and
has ¢btained a license to practice. For example, permissive licensure
in the field of law would permit anyone to engage in the practice of
law so long as he did not represent himself to be an attorney, lawyer, and
the like. 1In the medical field, permissive licensure is still
comuon for nurses, practical nurses, physlcal therspists, dental
hygienisis, and others, Mandatory licensure prohibits praciice without
8 license.

The list of professional goverrmentally regulated bodles render-
ing services of a psychological nature with no testimonial privilege
include: school psychologists; clinical sogial workers; marriage,
family, and child counselors. Registered soecial workers apparently do
not render services of a psychologichl nature. The funcilons that each
oceupational group is authorized to perform and the regquirements of
character, education, and training that licensed practitiocners must
meet will be set out below.

Licensure of persons rendering sexrvices of a psychological nature
ig a relatively recent development. Psychologists were not licensed
until 1957. Ancther feature of this act recognized the need for
supervised clinical experience--a feature all subsequent acts in this
general Tield have incorporated. The Psychology Certification Act of
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1957 contained a special provision granting them a testimonial
privilege. Cal. Stats. 1957, Ch. 2320, § 1, p. 4038. TUhen the
Evidence Code was enacted in 1965, this provision was repealed and
reenacted as Section 1010.

Statutory regulation of social workers has & longer history.
The first social worker licensure law was enected in 1945. This
statute provided for permissive licenmsure of "Registered Social
Workers.”" In 1963, there was further statutory development with
the enaciment of the chapter licensing marriage counselors. The
most recent category of social workers was created in 1967. The
1967 Clinical Social Worker law created a new category of person-
nel whose practice was broader than the combined practice of
registered social workers and marrisge counselors and in many
respects is similar to the practice of psychiatrists or psycholo-
gists. The clinical social worker licemsing law was amended in 1968
to make licensure mandatory. The first sipns of merger or consoli-
dation of the three laws regulating social workers have bepun to
emerge. In 1968, the California Legislature enacted into law a bill
which abolished the previously separate boards for the ulwee cate-
gories ol social workers and created the Social Worker and Marriage
Counselor Qualificetions Board with Jurisdiction over the certifi-
cation of registered scciml workers, clinical socilal workers, and
marriage counselors. This appears to be a step in the right direction

since the training for all three is similar,

Registered Social Workers

1. Licensure and Definition of Practice
Permissive licensure of registered social workers is provided for

by the Business and Professions Code. Oee Bus. & Prof. Code §§ 9020-9039.
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The practice of a registered social worker includes "the rchabilitation
of the individual or group in adjustmen: to society and includes a
person engaged in social case work and community orgenization . . . 4
Cal. Aduin. Codc, Tit. 16, § 1812,

2. Cualifications

The reduirements to obtain & regisiered social worlker license are
citizenship, two years of full-time graduate study in social work, a

naster's degree, and satisfactory completion of an examination. Cal.

Admin. Code, Tit. 16, § 1810.

Marriapge, Family, and Child Counselors

1. Licensure and Definition of Practice

Marriage, family, and child counselors are regulated by the Business
and Professions Code, Sections 17800-17047. The practice of marriage
counselling is simply defined as engaging in or offering to perform
marriege, family, or child counselling. A marriage counselor is
authorized to uge psychotherspeutic measvres in conneciion witi: his
work. 49 Cps. Cal. Atty. Gen. 104 (1967).

Most licensure statutes are either mandatory or permissive; the
parriage counselling statutes fail to neatly fall into either category.
The statute provides "no person who engages in the business of marriage,
family, or child counselling shall advertise himself as being, or
performing the services of, a marriage, Tamily, child, domestiec, or
marital consultant or advisor, nor in any way use these or amy similar
titles Lo Imply that he performs these services without a license as
provided by this chapter." Business and Piofessions Code Section 17800.

Advertising has been given a broad definition and includes any card,
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sisn or marking with or without limiting qualification. Dusiness and
Professions Code Section 17802. In cne sense, licemsurc is permissive
because unless one advertises he need not possess a license Lo engage
in marriape counselling. However, it is unlike a permissive licensure
statute in that no specific title is provected. Moreover, permissive
licensure statutes generally would permit advertising that one engages
in or performs certain services as long as no representation as ‘o
title is made. Except for marriage counselors whose practice consists
entirely of referrals, this statute appears to achieve the same result
as mandatory licensure.

Certain exceptions from licensure which may relate to the question
gbove are provided for in the marriage counselor licensure law., Section
17808 provides for waivers to certain institutions; waivers of the
requiremenis of the merriage counselling licensure requirenents may be
granted to properly accredited non-profit, charitable institutions and
to educational institutions which demonstrate (1) adequaite supervision
of nonlicensed counselling personnel and (2) commumity need or training
need. BDusiness and Professions Code Section 17808, Sccuion 17800 provides
that the provisions of the Soclal Work Licemsing Law, Mediecal Practices
Act, or Psychology Licensing lLaw are noi restricted by the chapier on
marriage counselling.

2. Qualifications

Sections 17803-17804k provide thalt the Social Worker and llarriage
Counselor Qualifications Board shall grant a license to an applicant
who has ilke following minimum gqualifications: at least a master;s
degree in marriage counselling, social work, or one of the behavioral
sciences, and at least two years of approved, supervised experience.
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3. Related Provisions

Bections 1730-1772 of the Code of Civil Procedure establishes a
syster providing for a Concilistion Couwrt to hendle and counsel
spouses enbroiled in domestic controversies, The Conciliation Court
Law is invoked whenever it appears to the court that a minor child
is involved in an action for divorce, annulment, or separate wmain-
tenance and that there is some reasonable possibllity of a recon-
ciliation between the spouses. Code of Civil Procedure Jection 1771.
All communications, verbal or written, from either of ihe parties to
the judge, commissioner, or court-appointed marriage counselor made
during reconciliation proceedings are deemed to be official infor-
mation within the testimonial privilepge provided by Section 1040 of
the Evidence Code. The gqualifications required of full-time merriage
counselors employed by the Conciliation Cowrt of the County of Los

Angeles are a Haster’s degree and ten years experience.

Clinical JDocial Vorkers

1. Licensure and Definition of Practice

Clinical social workers are licensed by the Social 'orker and
Marrisge Counselor Qualifications Board. A.B. 1koLk; ch. 1398 {1968
Reg. Sess.). Licensure of the practice of clinical social wvork,
previously permissive, will be mandatory on and after Juiy 1, 1969,
S.B. 1224; ch. 1329 (1968 Reg. Sess.). Secction 9049 of the Business
and Professions Code, amended S.B. 1224 (1968 Reg. Sess.), defines
the practice of clinical scocial work and psychotherapy:

The practice of clinical soclal work 1s defined as a

service in which s special knowledge of social rescurces;
human capabilities, and the part that unconscious motivation
plays in determining behavior, 1s directed at helping pesople
to achieve more adeguate, satisfying and productive social
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adjustments. The application of social work principles and
methods includes, buit is not restricted to, counseling and
using applied psychotherapy of a nommedical nature rith
individuals, families and groups, providing information and
referral services, providing or arranging for the provision
of social services, explaining and interpreting the psycho-
soclal aspects in the situations of individuals, families
or groups, helping communitles to organize, to provide, or
improve social and health services, and doing research re-
lated to social work,

Psychotherapy, within the meaning of this chapter, is
the use of psychosocial metheds within a professional rela-
tionship,to assist the perscn or persons to achieve a bhetter
psychosocial adaptation, to acquire greater human realizaticn
of psychosocial potential and adaptation, to modify internal
and external conditicns which affect individuals, sroups, or
coammunities in respect to behavior, emotions, and thinling,

in respect to their intrapersonal and interpersonal processes.
[Empbasis added. ]

Ixceptions to the licensure requirements for clinical social
workers exist. Sectlon 9052 (8.B. 1224, Ch. 1329, 1960 Reg. Sess.)
excepts qualified members of other professional groups, such as
physicians, psychologists, attorneys, and ministers. DSection 9053 (s.B.
1224, Ch. 1329, 196B Reg. Sess.) provides an exception for persons
practicing in designated private and govermmental organizations, such as
the Department of Health, Educatiocn, and Velfare, family and children
services apencies, accredited colleges, and private psycihlatric clinies.
Section 9054 (S.B. 1224, Ch. 1329, 1960 Reg. Sess.) provides a limited
exception LTor persbns employed by accredited academic institutions,
public schools, government sgencies, as well as social work interms.

2. Cuelifications

An applicant for a license as a clinical social worker must fulfill
the following minimum qualifications: (1) is at least 21 years of age,
(2) is of rood moral character, (3) is a U.S. citizen, (%) has received

a master's degree from a school of social work, and (5) has had two
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3 ience in e use o sychogoci an sychotherapeutic
ears experie th f psych al and psychotl peut

methods and measures. Bus. & Prof. Code § o0k2 {s5.B.

122k, Ch. 1329, 1968 Reg. Sess. ).

School Psychologists

This summary regarding the quelifications and practice of school
psycholosists is provided primarily for purposes of cowuparison,

1. Licensure and Definition of Practice

Education Code Section 6908 provides that a public school child
may not be pleced in an educational prosram for the mentally retarded
unless he has been given careful individuasl examination and his par-
ents havce been consulted. Unly a certiiied school psychologist mey
administer the reguired examinaticn and recommend such placement.

2. (ualifications

Employment as a school psychologist requires the possession of a
"standard Gesignated services credential with specialization in
pupil's personnel services." Education Code Section 13196. An
applicant for such a credential must posscss the following gualifi-
gations: a bachelor's degree; at least & master's degree in social
work, rehabilitation counseling, or in any academic subject if
supplemented by designated courses, or a license to pracilce psychology;
sixty semester hours devoted to academic and cliniecal training ian the
field of pupil persomnel services; an approved internship; and verifi-
catlion by an approved institution that the applicant is competent to
administer individusl) examinations of minors and recammend placement
in a program for mentally retarded children. Cal. Admin. Code,- Tit.
S, § 640z,
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Other Personnel

In addition to the above governmentally regulated categories of
manpower, there may be others performing similar services under non-
governmental regulation. However, recognition of nongovernmental
regulation for purposes of defining the psychotherapist-patient privilege
might substantially lessen the incentive to obtain governmental certifi-
cation of competence--if this 1s decided to be a legitimate consideration.
Moreover, it would seem many cculd gualify for a license under one of the
three social worker statutes, depending on theilr gqualifications, if they

felt the need to qualify for the psychotheraplst-patient privilege.

Recommendation

The question whether the psychotherapist-patient privilege should
be extended to others presents two interrelated problems; the gualifil-
cations and duties of other categories of manpower and the contours of
the privilege itself. To facilitate resclution of these problems, it
may be appropriate for the Commission to reconsider at this time some
questions basic to the psychotherapist-patient privilege. A primary
ioquiry relates to the justification for conditioning the privilege on
the competence {as measured by the licensure laws) of the practitioner.
Unlike the attorney-client, physician-patient, and psychiatrist-patient
privileges, a reasonable belief that the person consulted is a licensed
psychologist is insufficient to create a privileged communication. This
distinction can only be justified, if at all, on the basis of a policy
ipartienlated in the Evidence Code and Comments thereto. See Comment
to Bection 101k of the Evidence Code. That Comment emphasizes that the

purpose of the psychotherapist-patient privilege is to encourmge the
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patient to give the psychotherapist the personal information necespary
for psychotherapeutic diagnosis, treatment, or research by relieving
the patient's apprehension that the information will be disclosed
without hie consent. The Comment states:

4 breoad privilege should apply to both psychiatrists and
certified psychologists. Psychoanalysis and psychotherapy are
dependent upon the fullest revelation of the most intimate and
embarrassing details of the patient's life. Research on mental
or emotional problems requires similar disclosure. Unless a
patient or research subject is assured that such information can
and will be held in utmost confidence, he will be reluctant to
maeke the full disclosure upon which dlagnosis and treatment or
complete and accurate research depends.

The Law Revision Commission has received several reliable
reports that persons in need of treatment sometimes refuse such
treatment from psychiatrists because the confidentiality of
their communications cannot be assured under existing law. Meny
of these persons are sericusly disturbed and constitute threats
to other persons in the community. Accordingly, this article
establishes a new privilege thet grants to patients of psychiatrists
a privilege much broader in scope than the ordinary physlcian-patient
privilege. Although it is recognized that the granting of the privi-
lege may operate in particular cases to withhold relevant informstion,
the interests of soclety will be better served if psychiatrists are
able to assure patients that their confidences will be protected.

The Commission has also been informed that adequate research
cannct be carried on in this fleld uniess perscns examined in
comnection therewlth can be guaranteed that their disclosures will
be kept confidential.

The Comment goes ont to point out differences between the psychotherapist-
patient privilege and the psysician-petient privilege but fails to point
out that the patient's reasonable helief is relevant to the former only .
if the practitioner is a psychiatrist, Prior to the enactment of the
Evidence Code, however, the psychologist-patlient privilege wes breoeder
than both the physician-patient and psychiatrist-patient privilege in
that the patient's reascnable belief was lmportant only in regards to

the psychologist-patient privilege. Where the physician was unlicensed,
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the patient's remsonable belief that the physician or psychiatrist

wag licensed could not create a privilege. The Evidence Code completely
reversed this without comment. One possible explanation for the present
distinction between psychiatrists and psychologists is that in 1965 when
the Evidence Code was enacted the psychology certification act provided
for permissive title protection licensure ocnly. Thus, it might have
been feared that there would be numerous unlicensed practictitioners
operating under an unprotected "psychological" title. The Commission's
1964 privileges study, 6 Cal. L. Revision Comm'n Reports 201, 435-437
(1964), supports this analysis:

However, reascnable belief by the patient that a psychologist
is licensed or certified is not sufficient. This is a departure
from the general scheme of the Uniform Bules which protect patlents
from reasopable mistakes as to unlicensed practitioners. However,
it is suggested that practical considerations reguire this departure.
There are many persons who are not licensed as psychclogists who
purport to render psychotherapeutic aid. The extent of the problem
that would be created if the "reasonable belief" provision were

extended beyond the psychiatrist is suggested in the following
newspaper article . . . .

The article discusses a chiropracter's practicing as a "electro-
peychometrist--now unlawful under the psychology licensing law. Imposing
this risk onh the patient is necessary in order to draft a meaningful
definition of psychotherapist. Though it may be argued that concern

for the competency of practitioners is relevant to licensure laws but

not to the Evidence Code, the whole problem seemingly has been obviated
by a recent amendment which makes licensure mandatory in order to
practice psychology. It is therefore suggested, that Section 1030{b)

be amended to read:

(b) A person licensed , or reasonably believed by the patient
to b& licensed, as a psychologlist .
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Determination of the breadth of the psychotherapist-patient

privilege should not be made until the expectations of a person con-

sulting a psychologist, clinical soeial worker, ete., are consldered.
Taws grossly deviating from general expectations are destined for a
short life. Another consideration that should enter the balance is

the nature, quality, quentity, and social utiiity of the evidence
1likely to be suppressed by a broader privilege. The question of
extending the privilege to others was briefly considered in the
Commission's 1964 privileges study.l Recognizing that the Justifica-
tions for the psychotherapist-patient privilege were equelly

applicable to marriasge counselors and social workers, the Commission
did not recommend extension of the privilege to these groups for reasons

which have been rendered obsolete by developments in the licensure laws

and in the field of clinical soeial work generally. The stated reasons

were {1) inability to define these groups and (2) lack of demonstrated

practical need for the privilege.

1
The Commission's recommendation stated:

It is true that the general medical practitioner may use
psychotherapeutic techniques in treating some of his patients.
But marriage counselors, social workers, educators and others
also may use psychotherapeutic techniques as a part of their
professional activities. The same reasoning theat justifies
extending the privilege to the general medical practititioner
is equally applicable to these other professions. The difficulty
of defining when the privilege may be claimed to prevent disclo-
sure of a communication to & person not specializlng in psycho-
therapy is a practical reason for not extending the privilege to
cover such commnications. Moreover, as & matter of policy, there
does not appear to be sufficient justification for extending the
privilege. It has not been established that general medlcal
practitioners, social workers, educators and others have been
greatly hindered in their professional activities bLecause
communications betwesen them and their patients are not protected
by a psychotherapist-patient privilege. The contrary is tre
in the case of the psychiatrist or clinical psychologist. [Ten-
tative Recomnendation and a Study Relating to the Uniform Rules
of Evidence, Article Vv, Privileges, & Cal. L. Revision Commn'n
Reports 201, L3l (L064).J)
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éroféé;iénal groups making extensive use of psychotherapy appear to
have a practical need for the privilege of refusing to disclose personal
and confidential statements made to them for therapy purposes. Bills
attempting to extend the psychotheraplst-patient privilege to marriaée
counselors and clinieal and socilal workers have been introduced in the
1967 and 1968 leglslative sessions. They were defeated due to the
opposition of the Bar Association. Future attempts to extend the
privilege may be expected.

It is questionable that psychistrists, psychologists, and school
psychologists can demonstrate 8 significantly greater need for a
testimonial privilege than clinical social workers and marriage
counselors. Licensed clinical soclal workers are trained both
academically and clinically to use psychoterapeutic techniques. They
are often involved in individual therapy regquiring frank revelation
of the intimate detalls of the patient’s life. 1In short, their
practice is quite similar to that of psychologists who have the
privilege. Marriage counselors also are trained both academically
and clinically and are authorized to use psychotherapy in their
practice.

The Conciliation Court Iaw establishes two principles clearly
appliceble to the guestion of whether marriage counselors should
come within the psychetherapigt-patient privilege: namely, counseling
aimed at resolving family and domestic problems is in the public
interest and ocught to be encouraged, and privacy and confidentiality
of commnications made ip the course of marriage counseling i=s
necessary to encourage the full disclosure necessary for treatment.
There appears to be no good reason to require persons with marital

problems to invoke the ald of the Conciliation Court in order to be
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assured that intimate and frank disclosures made in the interests of
furthering reconciliation will not be used agairst them. This
assurance of confidentiality should also be available to persons with
domestic problems who consult private, licensed marriage counselors.

Although it is recognized that the extension of the privilege
to cover communications to school psychologists, eclinieal socisl workers,
and marriage counselors may cperate in particular cases to withhold
relevant information, the interests of society will be better served
if such persons are able to assure clients that their confidences
will be protected. The Law Revision Commission has been advised that
school psychologists, clinical social workers, and marrisge counselors
have encountered difficulty in obtaining needed information because they
are unable to amsure their clients that their communications will be
protected against disclosure.

Registered socigl workers do not possess the clinical training
required of psycholegists, school psychologists, clinical social workers,
and marrisge counselors. Such clinical training is considered essential
to competent perforﬁance of case work. The practice of registered
social workers does not .generate the practical need for the privilege.

Therefore, it is recommended that: (1) Clinical socilal workers
and marrlage ccunselora be afforded the same testimonial privilege
a8 psychologists and school psychologists and (2) that ro :other .
categories of licensed or unlicensed personnel be afforded the

psychotherapist-patient privilege.
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NOTE
Thie recommendation includes an explanatory Comment o each
section of the recommended legislation. The Comments are written
as if the legislation were enacted. They are cast in this form
because their primary purpose is to undertake to explain the law
ga it would exist (if emacted) to those who willi bave oceasion to
use it after it v in effect.




Qetober 21, 1968

To His Bxcellency, Ronald Reagan
Governor of California and
The Legislature of California

The California Law Revision Commission was directed by Resolution
Chapter 130 of the Statutes of 1965 to study the law of evidence., Pur-
suant to this directive, the Commission has undertaken a continuing
Etudy of the Evidence Code to determine whether any substantiwve, techniceal,
or clarifying changes are needed. This i1s the second recommendation
made as & result of this continuocus review. The first was submitted in

1967. See Recommendation Relating to the Evidence Code: Number L--

Evidence Code Revisions, 8 Cal. L. Revision Comm’'n Reports 101 (1367).

See also Chapter 650 of the Statutes of 1967.

Respectfully sutmitted,

Sho Sato
Chairman



RECOMMENDATION OF THE
CALIFORNTA LAW REVISION COMMISSION
relating to
THE EVIDENCE CODE

NUMBER 4--REVISION OF THE PRIVILEGES ARTICLE

The Ividence Code was enacted in 1965 upon recommendation of
the Law Revision Commission. Resolution Chapter 130 of the Jtatutes
of 1965 directs the Commission to continue its study of the law
relating to evidence. Pursuant to this directive, the Commission
has underteken a continuing study of the Evidence Code to
determine whether any substantive, technical, or clarifying
chenges are needed. In this connection, the Commission is continue
ously reviewing texts, law review articles, and communications

from judges, lawyers, and others.t

MARITAL PRIVILEGE
The Commission has reviewed HEAFETY, CALIFCRNIA TRIAL OBJECTIONS
(Cal. Cont. Ed., Bar 1967) and has concluded that Sections 971 and
973 require revision to eliminate problems identified by Mr. Heafey.

Accordingly, the Commission makes the following recommendations.

YFor furiher discussion, see 8 CAL. L, REVISICN COMM'N REPORTS

1314 (1967); 9 CAL. L. REVISION COMM'N REPORTS 00 (1969},
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Section 971
Evidence Co@e Section 971 provides that a married person whose spouse

iz a party to a proceeding has a privilege not to be called as a witness by

any adverse perty unless the wiltness spouse consents or the adverse party
has no knoviedge of the marriage. A violation of the privilege occurs as
soon as tie married person is called as a witness and before any claim of
privilege or objection is made., This privilege is in addition Lo the privi-

lege of a married person not to testify against his spouse (Zvidence Code

Section ST0).

In & multi-party action, the privilege of a married persocn not to be
called as & witness may have undesirable consequences. Tlie priviiege not
to be called apparently permits the married person to refuse to take the
stand even though the testimony sought would relate to a part of the case
totally unconnected with his spouse. As worded, the privilege is uncon-
ditional; it is violated by calling the married person as a witness
whether or not the testimony will be "against” his spouse.,

Edwin A, Heafey, Jr. has stated the problem as follows:

For exsmple, if a plaintiff has cauges of aciion against

A and B but sues A alone, neither privilege can prevent the

plalntlff from calling Mrs. B as a witnese and obtaining her

testimony on matters that are relevent to the cause of action
ggainst A and do not adversely affect B. However, if plaintiff

Jjoins A and B in the same action and wents to call itrs. B for

the same testlmony, he presumably can be prevented Irom calllng

her uy her privilege not %o be called as a witness by a party

adverse to her spouse . ., . and from guestioning her by her

privilege not to testify ageinst her spouse. . 2

The privilege not to be called as a witness also may lead tc com-

plications where both spouses are parties to the proceediny. ‘There an

2HEAFEY, CALIFORNIA TRIAL OBJECTIONS § 40.2 at 315 {Cal. Cont. Id.
Bar 1967).
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action is defended or prosecuted by a married person for the "immediate
benefit" of his spouse or of himself and his spouse, Evidence Code

Section 973(b) provides that either spouse may be requireé to testify against
the other. Evidence Code Section 972(a) provides that eiiler spouse may be
required to testify in litigaticn between the spouses. Thus, the privilege not
to be called and the privilege not to testify against the other spouse

are nobt avallable in most cases in which both spouses ars par‘ties.3
However, where the spouses are co-plaintiffs or co-defendants and the
action of each is not considered to be for the "immediatc benefit" of the
other spouse under Evidence Code Section 973(b), apparently neither

spouse can be called as an adverse witness under Evidence Code Section 776
even for testimony solely relating to that spouse's individual case.
Moreover, the adverse party appsrently cannot even notice or take the
deposition of either of the spouses, for ihe noticing of a deposition

might be a violaticn of the privilege.5

3§gg HEAFEY, CALIFORNIA TRIAL OBJECTIONS § 39.18 at 308 (Cal. Cont.
Ed. Bar 1967).

1""Allc:m«:ring a party spouse to use the privilege to aveid giving testimony
that would affect only his separate rights and liabilities seewms to
extend the privilege beyond its underlying purpose of protecting the
warical relationship." HEAFEY, CALIFORNIA TRIAL OBJECTICNS § 49.9
at 317 (Cal. Cont. Ed. Bar 1967).

Sgg: § 40.10 at 317.



If the privilege of a spouse not to be called as a vitness were

limited to criminal cases,6 the significant problems identified by

Mr. Heafey would be avoided without defeating the basic purpose of
the privilege. A witness in a civil case could still claim the privi-
lege not to testify against his spouse. 4&An adverse party, novever,
would then be able to call the spouse of a party to the action to
cbtain testimony that is not "against” the party spouse. ZAccordingly,
the Commission recommends that Section 971 he amended Lo limit the

privilege provided in that section to criminal cases.

6Apparently this privilege was not recognized in civil cases before
adcpiion of the Evidence Code. Under former Penal Code Seciion
1322 (repealed Cal. Stats. 1965, Ch. 299, p. 1369, § 145},
neither a husband nor a wife was competent to testify against
the other in a criminal action except with the consent of both,
Hovever, this section was construed by the courts to confer a
walvable privilege rather than to impose an absolute bar; the
witness spouse was often forced to take the stand belfore assert-
ing the privilege. See Pecple v. Carmelo, 94 Cal. LApp.2d 301,
210 P.2d 538 {1949); People v. Moore, 111 Cal. App. 532, 295 Pac.
1039 (1931). Although it was said to be improper Tor a district
attorney to call a defendent's wife in corder to force the
defendant to invoke the testimonial privilege in front of the
jury, such conduct was normally held to be harmless error. See
People v. Ward, 50 Cal.2d 702, 328 2.24 777 (1958). Thus, the
privilege not to be called is necessary in criminal cases to
aveoid the prejudicisl effect of the prosecution's calling the
spouse as a witness and thereby forcing him to assert the
privilege in the presence of the jury.

Lo



Section 973

Section 973(a) provides that a married person who testifies in a
proceeding to which his spouse is a party, or who testifies against
his spouse in any proceeding, does not have a privilege under Section
970 {privilege not to be called) or 971 (privilege not to testify
against spouse) in the proceeding in which the testimony is given., This
section should be amended to clarify the rule in litigation involving
multiple parties.

In sulti-perty 1itigation, a non-party spouse may be called as a
witness by a party who is not adverse to the party spouse. In this
situation the witness spouse has no privilege to refuse to testify
unless the testimony is "against" the party spouse; yet alfter the
witness spouse has testified, all marital testimonial privileges-~
including the privilege not to testify against the party spouse--are
waived, despite the fact that the waiver could not occur if the claim
against the party apouse were litigated in a separate action. Thus,
the Evidence Code litersally provides thai the witness spouse can be
compelled Lo walve the privilege.T The problem stems from the breadth
of the waiver provision in Section 973(a). The section should be
amended vo provide for walver only when the witness spouse testifies

for or against the party spouse.

7_539_3 HEAFTY, CALIFURNIA TRIAL OBJECTIONS § 40.2 at 314 (Cal. Cont.
Ed., Bar 1967).
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PSYCHOTHERAPIST-PATIENT PRIVILEGE

The Commission has received a pumber of suggestions that
the Evidence Code article relating to the psychotherapist-patient
privilege (Sections 1010-1026) be revised to ellmirate uncertainties
or overcome deficiencies. Although these suggestions differ in
detail, they meke two significant eriticisms of the existing
provisions. First, it has been suggested that the definition of
"psychotherapist” in Section 1010 is too narrow, for it includes
only psychiatrists and licensed psychologists, thereby excluding
varicus other highly qualified professional groups who may lawfully
administer psychotherapy. Second, it has been urged that the
application of the privilege to the increasingly common group
therapy situation is uncertain and should be clarified.

With respect to privileges generally, the Commission has
recognized that any extension of the scope of protection afforded
confidential communication necessarily handicaps, at least to some
extent, the court or jury in its effort to reach a jJust result.
Hence, the social utility of any new privilege or of any extension
of an existing privilege must be welghed against the social detriment
inherent in the calculated suppression--so to speak--of relevant
and perhaps cogent evidence. The Commission, therefore, generaliy
takes the view that any extension of & privilege must be clearly
warranted and must be supported by a distinct social policy in favor
of facilitating the communications or revelations to which the
privilege is extended. With respect tothe psychotherapist-patient
privilege, however, the Commission is persuaded that Sections 1010
and 1012 of the Evidence Code are unduly restrictive and therefore

makes the following recommendations.

.



Section 1010

For the purposes of the psychotherapist-patient privilege, Section
1010 defines a "psychotherapist" as (a) a physician who specializes in
psychiatry or (b} a person licensed as a psychologist. Subdivision (b)
refers to the Psychology Licensing Law (Business and Professions Code
Sections 2900-2986) which provides for the licensing of psychologists
by the Board of Medical Examiners. That statute, however, exempts from
its licensing requirements varicue professicnal groups whose members
engage in work or activities of a psychological mature. BSee Business
and Professions Code Sections 2908-2910. Thus, some persons who may
lawfully use psychotherapeutic techniques are not covered by the psycho-
therapist-patient privilege because they are neither psychiatrists nor
licensed psychologists. Specifically, the Psychology Licensing Iaw
exempts (1) school psychologists, (2} clinical social workers, and {3)
marriage, fanily, and child counselors.

This discrepancy between the persons who may lawfully practice psycho-
therapy and the persons listed 1n Section 1010 of the Evidence Code
inevitably raises the question whether the definition of "psychotherapist”
in Section 1010 i1s sufficiently broad.B The Commission has reviewed the
statutory and administrative regulations that relate to persons who
render services of a psychological nature, as well as the nature of

their practice, and has concluded that Section 1010 should be broadencd

to include the following groups.

8Assembly Bill Bo. 1874 of the 1968 Regular Session would have extended
the psychotherapist-patient privilege to clinical social workers and
marriage, famlily, and child counselcrs. The bill died in the
Assembly Commlttee on the Judiciary.
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L. School psychologists. To be exempted from the Psychology

Licensing Iaw, school peychologists muet (1) hold an appropriate credential
issued by the State Board of Education, (2) engage in psychological
activities "as part of the duties for which they were employed," and

(3) perform such activities "solely within the confines of or under the
jurisdiction of the organizetion in which they are employed." See Business
and Professions Code Section 2009. The gualificatione of an applicant

for a school psychologiet's credential are specified by the Education

Code gnd regulations of the Board, and include at least a master's degree
and an approved internship. Such an applicant may or may not be a

licensed psychologist, but if he is not he must have other prescribed
gqualifications. Bee Section 13196 of the Fducation Code and Section 6L02
of Title 5 cof the California Administrative Code. Thus, a school
psychologlet must establish his qualifications as such to the satisfaction
of the State Board of Education and must be serving as a psychologist under
the direction and jurisdiction of a school district. Nonetheless, under
existing law, the question whether the psychotherapist privilege pertains
toc & school peychologlst turns on the fortulty of whether or not he is
licensed as a psychologist as well as being certified as a school
psychologist.

The specialized services afforded by school psychologists entall pproblems
of diagnosis of mental and emotional conditions that do not differ gredtly from
the servicea prdvided by psychologists who work in other settings. Moreover,
determining the cause of a child's difficulties in school frequently depends

on the candid revelation of the cilrcumstances of the child, hie parents,

and others., Unless the child and his parents are assured that the

necessary information can be held in confidence, they willl be reluctant to
-8~



make the full disclosure upon which diagnosis and treatment depend.

Thus, in view of thelr technical qualifications and the nature and
importance of the service rendered by them, it seems clear that certified
school psychologists should be included in the group of persons to whom
a privileged commnication may be made.

2. Clinical soecial workers. C(Clinical sccisl workers are licensed

by the Social Worker and Marriage Counselor Qualifications Board. See
Sections 9040-9051 of the Business and Professions Code. An applicant for
such a license must have & raster's degree from & schoel of social work

and two years' experience in & hospitel, clinic, or agency "in the use

of psychosocial and psychotherapeutic methods and measures." See

Business and Professions Code Section 90L2 as amended by Chapter 1329

of the Statutes of 1968. Thus, such licensees are trained both academically
and clinically in the use of psychotherapeutic technigues. They provide
individual, marriage, family, and child counseling and often work
collaboratively with psychologists and psychiatrists. Increasingly, they
work independently in private practice. They make extensive use of
applied psychotherapy. Indeed, the statutory definition of their

function places particular emphasis on this aspect of their work. See
Business and Professions Code Sectiom 9049. This therapy, in turn, requires
revelation of the most intimate details of the subjeci's 1life. Thus, it
appears that the service rendered by licensed clinical scclal workers is not
distinguishable from that provided by other psychotherapists and that such
workers should be added to the group covered by the psychotheraplst-patient

privilege.



3. Marriage, family, and child counselors. Persons who undertake

to afford marriage, family, or child counseling alsc are licensed by
the Sociel Workers and Marriage Counselor Gualifications Board.
See Business and Professions Code Sections 17800-17847. The minimum
qualifications for a license include a master's degree in marriage
counseling, social work, or one of the behavioral sciences, and at least
two years of supervised clinical experience. See Business and Professions
Code Section 17804. Although the marriage, family, or child counseling
is not defined in detail by statute, it is clear that the licensees are
trained both academlecally and clinically in the use of psychotherapy. In
addition, it is equally clear that professional amelioration of troubled
marriages and unhappy homes entails the frank revelation of the intimate
details of the family 1life., Unless the parties are assured that such
information can be kept in utmost confldence, they camnot be expected to
make the required disclosures. A need for the privacy and confidentiality
of such commnications is already recognized in the Conciliation Court
law (Code of Civil Procedure Sections 1730-1772). ALl commnications,
verbal or written, from either of the parties to the judge, commissioner,
or court-appointed counselor are expresgly made subject to the privilege
for official information conferred by Section 1040 of the Evidence Code.
See Code of Civil Procedure Sectium 1747. This assurance of confidentiality
should also be available to persons who consult licensed counselors in
other settings and for this reason such counselors should therefore be
added to the group covered by the psychotherapist privilege afforded by
the Evidence Code.

In summary, the Commission believes that although extension of the
privilege to cover communications to school psychologists, clinical social
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workers, and marriage, family, and child counselors may operate to withhold
relevant information, the lnterests of society will be better served

if such professiqmls are able to assure their clients that the

confidences of the client will be respected. The Commission is advised
that, as a practical matter, these practitioners have difficulty in
obtaining needed information due to the lack of privilege under existing
law. Accordingly, the Commission recommends that confidential communics-
tions to them be placed upon the same footing as such communications

to licensed psychologists.



Section 1012

Section 1012 defines a "confidential communication between patient
and psychotherapist" to include:

information . . . transmitted between a patlent and his

psychotherapist in the course of that relationship and in

confidence by a means which, so far as the patient is

aware, discloses the information to no third persons other

then . . . those to whom disclosure is reasonably necessary

for . . . the accomplishment of the purpose of the consultation

or examination.

Although "persons . . . to whom disclosure is reasonably necessary for

. . the accomplishment of the purpose of the consultation" would seem
to include other patients present at group therapy treatment, the languege
might be narrowly construed to mske information disclosed at a group
therapy session not privileged.

In the light of the frequent use of group therapy for the treatment
¢of emotional and mental problems, it is important that this form of
treatment be covered by the psychotherapist-patient privilege. The
policy considerations underlying the privilege dictate that it encompass
communications made in the course of group therapy. Psychotherapy,
including group therapy, requires the candid revelation of matters that
not only are intimate and embarrassing, but also possibly harmful or
prejudicial to the patient's interests. The Commission has been
advised that persons in need of treatment sometimes refuse group therapy
treatment becsuse the psychotherapist cannot assure the patient that the
confidentiality of his commmnications will be preserved.

The Commission, therefore, recommends that Section 1012 be amended to
make clear that the psychotheraplet-patient privilege protects against

disclosure of commnications made during group therapy. It should be



noted that if Section 1012 were so amended, the general restrictions
embodied in Section 1012 would apply to group therapy. Thus, communica-
tions made in the course of group therapy would be within the privilege
cnly if they are made "in confidence" and "by & means which . .
discloses the informestion to no third persons other than those . . .

to whom disclosure 1s reasonably necessary for . . . the accomplishment

of the purpose for which the psychotherapist is consulted.”
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§In
The Commission's reccmmendations would be effectuated by the

enactment of the following measure:

An act to amend Sections 971, 973, 1010, and 1012 of the

BEvidence Code, relating to evidence.

The people of the State of California do enact as follows:

Evidence Code Section 971 (amended)

Section 1. BSection 971 of the Evidence Code is amended

to read:
971. Except as otherwlse provided by statute, a

marrled person whose spouse is & parsy-ite-a defendant in

a criminal proceeding has a privilege not to be called as

a witnees by an adverse party to that proceeding without the

prior express consent of the spouse having the privilege under

this section unless the party calling the spouse does so in

goad faith without knowledge of the marital relationship.

Comment. Section 971 is amended to preclude the assertion by
a married person of a privilegenot’ Yo be called as & witness in a
civil proceeding., As to any proceeding to which his spouse was a
party, the formery wording of Section 971 appeared to authorize a
married person to refuse to take the stand when called by a party adverse
to his spouse even In multi-party litigation where the testimony sought
related to a part of the. case wholly unconnected with the party
spouse. See HEAFEY, CALIFORNIA TRIAL OBJECTIONS § 40.2 at 41k (Cal.
Cont. Ed. Bar 1967). Apparently the adverse party could not even
notice or take depositions from the non-party spouse, for the notlcing
of a deposition might be held to bhe & violation of the privilege.
Id. § 40.10, at 317.
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§ 971

Elimination of the privilege not to be called in a civil proceeding

does not necessarily mean that a non-party spouse must testify at the

proceeding. The privilege not to testify against one's spouse in any

proceeding (Section 970), and the privilege for confidential marital
commnications {Section 980) are available in a civil proceeding. The
only change is that an adverse party may call a non-party spouse to

the stand in a civil case and may demonstrate that the testimony sought
to be elicited i2 not testimony “"against” the party spouse. In such a
case, the non-party spouse should be required to testify. If the
testimony would be "against" the party spouse, the witness spouse -

nmay claim the privilege not to testify given by Section S70.
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§ 973

Evidence Code Section 973 (amended)

Sec. 2. Bection 973 of the Evidence Code is amended to
read:

973. (a) Unless erronecusly compelled to do so, & married
person who tegtifies-in-a-proeceding-io-vhieh-Big~pEause-4i8-6
parsy;-er-whe testifies for or against his spouse in any pro-
ceeding y does not have a privilege under this article in the
proceeding in which such testimony is given.

(b) There is no privilege under this article in a civil
proceeding brought or defended by a married person for the

immediate benefit of his spouse or of himself and his spouse.

Comment. Subdivision {a) of Section 973 is amended to eliminate
a problem that arcse in litigation involving more than two—parties; In
multiparty civil litigation, if a married person is called as a witness
by & party other than his spouse in an action to which his spouse ie
a party, the witness spouse has no privilege not to be called and has
no privilege to refuse to testify unless the testimony is "against" the
party spouse. Yet, under the former wording of the section, after the
witness spouse testifled in the proceeding, all marital testimonial
privileges-~including the privilege not to testify against the party
spouse--were waived. The section is amended to provide for waiver only

when the witness spouse testifies "for" or "against" the party spouse.



§ 1010
PROPOSED LEGISLATICN

NOTE: Subdivision (d) and (&) would be added to co.er clinical
social vorkers end marriage, family, and child counselors.

Sec. 3. Section 1010 of the Lvidence Code is amended Lo read:

1010. As used in this article, "psychotherapist” means:

(a) A person authorized, or reasonably believed by the
patient to be authorized, to practice medicine in any state or
nation who devotes, or is reasocnably believed by the patient to
devote, a substantial portion of his time to the practice of
psychiiatry; e¥

()} A4 person licensed as a psychologist under Chapter 6.6
{cormencing with Section 2900) of Division 2 of the Business and
Professions Code » ;

(¢) A person who is serving as a school psychologist and

holds a credential authorizing such service issued Ly the Siate

Board of Education;

(d) A person licensed as a clinical social worker under

Article b (commencing with Section 9040) of Chapter 17 of Division

3 of the Buginess and Professions Code; or

(e) A person licensed as a marriage, family, and child

el

counselor under Chapter 4% {commencing with Seetion 17000) of

Part 3 of Divizion 7 of the Business and Professions Code.

Comment. BSection 1010 is amended to include schocl psychologists,
clinical social workers, and marriapge, Tamily, and child counselors
within the definition of "psycholotherapist.” To be included under
Section 1010, a school psychologist must hold an appropriate credentdald

-17-



issued Ly the State Board of Education. See Sections 13107-13188,
13196 of the Lducation Code; Cal. Adm. Code, Tit. 5, subech. 10.1,
group 7. The credential specified in subdivision (e} includes one
issued under former law which is egquivalent to the standard designated
services credentiel with specislization in pupll perscnncl services
authorizing service as a school psychologist. BSee Sectlcas 11753 and
13187-13187.1 of the Education Code. A clinical social vorlier or
marriagpe, family, and chilid counselor rust have the sppropriave
license to be included under Section 1010.

Although the psychotherepist may render a broader sccope of
service, the privilege under this article govers confidencial
communications made in the course of diasnosis or trestrent of a
mental or emotional condition or an exanination for purposes of
psychiairic or psychclogical research. ©See Section 1011 and the
Comment vo thet section. Thus, the privilege under this article
covers individual diagnosis and treatment and such activiiies as

marriage, family, and child counseling, See also Recomnendations

Relsting to the Evidence Code: Number Y--Revisions of whe Privileges

Article, © Cal. L. Revision Corm'n Reporss GO0 {1969}).
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§ 1012

Sec. 4., 8ection 1012 of the Evidence Code is amended to read:

1012. As used in this article, "confidential communication
between patient and psychotherapist" means information, including
information obtained by an examination of the patient, transmitted
between a patient and his psychotherapist in the course of that
relationship and in confidence by a means which, so far as the
patient is aware, discloses the information to no third perscns
other than those who are present to further the interest of the
patient in the consultstion ex-examimatien , including other

patients present at group therapy, or those to whom disclosure

is reasonably necessary for the transmission of the informastion
or the accomplishment of the purpose ef-ihe-eonsuiiatien-6¥

examinatien for which the psychotherapist is consulted , and

includes a diagnosis made and the advice given by the psychothera-

pist in the course of that relstionship.

Comment. Section 1012 is amended to add "including other
patients present gt group therapy" in order to foreclose the possibility
that the section would be construed not to embrace group therapy.
However, it should be noted that commnications mede in the course
of group therapy are within the privilege only if they are made
"in confidence" and "by a means which . . . discloses the information
to no third persons other then those . . . to whom disclosure is
reasonably necessary for . . . the accomplishment of the purpose for
which the psychotherapist is consulted." The making of a commnication
that meets these two requirements in the course of group therapy would
not amount to a waiver of the privilege. See Evidence Code Section
912(e) and (a).
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§ 1012

The other amendments are technical and conform the language of
Section 1012 to that of Section 992, the comparable section
relating to the physician-patient privilege. Deletion of the words
"or examination" makes no substantive change since "consultation"
is broad enough to cover an examination. See Section 992,
Substitution of "for which the psychotherapist is consulted" for
"of the consultation or examination" sdopts the language used in

subdivision (d) of Section 912 and in Section 992.



