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Commissioner Primarily Responsible: Uhler 

Memorandum 68-89 

Subject: Study 36(2) - Condemnation (Byroads) 

9/11/68 

The attached tentative recommendation incorporates the policy 

decisions made at the July meeting regarding condemnation for 

access roads, including byroads. {Also attached is the original 

background etudy distributed and discussed at the last meeting, and 

included here for reference.} The former references to Qyroads in 

Section 1238 of the Code of Civil Procedure have been deleted, and 

the term has been precisely defined and incorporated into the 

Street Opening Act of 1903 (Streets and Highways Code Sections 

4000-4443). Thorough review revealed that this act was the one most 

readily adaptable for the opening of QyJoads, as it provides a complete 

and satisfactory procedure covering ~otice, legislative and judicial 

review, compensation and assessment. Finally, Section 1238.8 has 

been added to the Code of Civil Procedure to permit opening of 

access roads, both public and private, in connection with acquisitions 

of property for a public use that isolate other property. 

Please read the attached recommendation prior to the meeting. 

We will go over it section by section at the meeting, after which 

we hope to be able to distribute it for comment. 

Respectfully submitted, 

Jack Horton 
Junior Counsel 
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TENTATIVE 

RECClIlmIDATION OF 1m: CALIFORNIA 

LAW REVISION COMMISSION 

relating to 

CONDEMNATION tAW AND PROCEroRE 

The Right to Take (Byroads) 

As enacted in 1872, Code of Civil Procedure Section 1238 

authorized takings for "byroads" in subdivision (4) and for "byroads 

leading from highways to residences and farms" in subdivision (6). 

Subdivision (6) was expanded in 1895 to cover "byroads leading from 

highways to residences, farms, mines, mills, factories and buildings 

for operating machinery, or necessary to reach any property used 

for public purposes." In an appropriate case, Civil Code Section 

1001 would appear to authorize a private person to maintain an action 

to acquire private property for the "byroad" described in sub-
1 

division (6). 

The need for resort to eminent domain to acquire property for 

byroads is partially alleviated by the common law doctrine of "ways 

of necessity." Nevertheless, situations exist where a landowner lacks 

adequate access to an established road and does not have a conmon 

law way of necessity. Use of the general authority of Civil Code 

Section 1001 to acquire property for byroads has not received judicial 

sanction and no explicit special statutory procedure now exists 

whereby either a public entity or an individual may condemn to provide 

byroads. The Conmission therefore reconmends that the provisions in 

1. For additionsl background information, see the research study 
prepared by the staff of the Law Revision Commission. 
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subdivisions (4) and (6) of Section 1238 relating to byroads be 

deleted and that more explicit statutory provisions relating to 

byroads be enacted. Specifically, the Oommission recommends: 

1. The Street Opening Act of 1903 (Streets and Highways Code 

Sections 4000-4443) should be amended to make it clear that a byroad 

may be opened in the manner therein provided. This act, if it does 

not already permit opening of byroads, is readily adaptable for this 

purpose and provides a complete statutory procedure covering notice, 

review, compensation, and assessment. To provide explicit recognition 

that the initiative for the opening of new roads, including byroads, 

will frequently come from private persons and to codify the present 

practice in at least some counties, a proviSion should be added to 

the Street Opening Act of 1903 to make it clear that private persons 

may present requests for specific improvements to be undertaken under 

the act. 

These changes will make available an existing procedure whereby 

the cost of the improvement (including acquisition of land by condemna-

tion) will be paid by the benefited property owner. Of course, the 

legislative body acting on the request to establish a byroad should 

have complete discretion to refuse to undertake the project and should 

be permitted, for example, to assess the benefited person not only for 

the cost of establishing the byroad but also for the cost of its 

maintenance. See, e.g., Streets and Highways Code Sections 969.5 and 

1160-1197 • 

2. A public entity acquiring property for a public use should be 

permitted to ecquire such additional property as is necessary to provide 
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access to property not taken. In certain situations, the acquisition 

of property for a public use may cut off access to property not taken. 

In such situations, it is fairly clear that the taking of additional 

property to provide access to the otherwise isolated parcel would be 

held to be a public use but in California no explicit statutory or decisional 

authority for such takings exists. A statutory provision recognizing that 

such authority exists is desirable for such takings often are the most satis-

factory method of mitigating the adverse consequences when land is acquired 

for a public improvement and such authority would minimize the need for 
2 

so-called "excess condemnation." 

3. The Commission has considered whether a private person should be 

permitted to initiate condemnation proceedings for a byroad and has concluded 

that the need for one person to take another's property for a byroad in 

any particular instance is one that should receive review by the appropriate 

legislative body before condemnation is instituted. Although the exercise 

of the right of eminent domain by an individual to acquire a sewer easement 

has been permitted by the California Supreme Court,3 the Commission does not 

believe as strong a case can be made where property is sought to be condemned 

for a byroad. Accordingly, the Commission does not recommend that a 

private person be permitted to initiate condemnation proceedings to acquire 

access to isolated land. 

2. See People v. Superior Court, 68 Adv. Cal. _, 65 Cal. Rptr. 342, 436 
P.2d 342 (1968). 

3 Linggi v. Garovotti, 45 Cal.2d 20, 286 P.2d 15 (1955). 
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The Commission's recommendations would be effectuated by the enactment 

of the following measure: 

An act to amend Section 1238 of, and to add Section 1238.8 to, the 

Code of Civil Procedure, and to amend Section 4008, and to add 

Sections 4008.1 and 4120.1 to, the Streets and Highways Code, 

relating to roads. 

The people of the State of California do enact as follows: 

Section 1. Section 1238 of the Code of Civil Procedure is 

amended to read: 

1238. Subject to the provisions of this title, the right of 

eminent domain may be exercised in behalf of the following public 

uses: 

1. Fortifications, magazines, arsenals, Navy yards, Navy and 

Army stations, lighthouses, range and beacon lights, coast surveys, 

and all other public uses authorized by the Government of the United 

States. 

2. Public buildings and grounds for use of a state, or a~ 

state institution, or a~ institution within the State of California 

which is exempt from taxation under the prOVisions of Section la of 

Article XIII of the Constitution of the State of California, and 

all other public uses authorized by the legislature of the State of 

California. 
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3. Any public utility, and public buildings 

and grounds, for the use of any county, incorporated city, or city 

and county, village, town, school district, or irrigation district, 

ponds, lakes, canals, aqueducts, reservoirs, tunnels, flumes, ditches, 

or pipes, lands, water system plants, buildings, rights of any nature in 

water, and any other character of property necessary for conducting 

or storing or distributing water for the use of any county, incorporated 

city, or city and county, villa~ or town or municipal water district, 

or the inhabitants thereof, or any state institution, or necessary 

for the proper development and control of such use of said water, 

either at the time of the taking of said property, or for the future 

proper development and control thereof, or for draining any county, 

incorporated city, or city and county, village or town; raising the 

banks of streams, removing obstructions therefrom, and widening and 

deepening or straightening their channels; roads, highways, boulevards, 

streets and alleys; public mooring places for watercraft; public parks, 

including parks and other places covered by water, and all other 

public uses for the benefit of any county, incorporated city, or city 

and county, villa~ or town, or the inhabitants thereof, which DEly 

be authorized by the Legislature; but the mode of apportioning and 

collecting the costs of such improvements shall be such as may be 

provided in the statutes Qy which the same may be authorized. 

4. Wharves, docks, piers, warehouses, chutes, booms, ferries, 

bridges, toll roads, ey!'eails1 plank and turnpike roads; paths and 

roads either on the surface, elevated, or depressed, for the use of 

bicycles, tricycles, motorcycles and other horseless vehicles, steam, 

electric, and horse railroads, canals, ditches, dams, poundings, flumes, 
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aqueducts and pipes for irrigation, public transportation, supplying 

mines and farming neighborhoods with water, and draining and reclaim-

ing lands, and for floating logs and lumber on streams not navigable, 

and water, water rights, canals, ditches, dams, poundings, flumes, 

aqueducts and pipes for irrigation of lands furnished with water 

by corporations supplying water to the lands of the stockholders 

thereof only, and lands with all wells and water therein adjacent 

to the lands of any municipality or of any corporation, or person 

supplying water to the public or to any neighborhood or community for 

domestic use or irrigation. 

5. Roads, tunnels, ditches, flumes, pipes, aerial and surface 

tramways and dumping places for working mines; also outlets, natural 

or otherwise, for the flow, deposit or conduct of tailings or refuse 

matter from mines; also an occupancy in common by the owners or 

possessors of different mines of any place for the flow, deposit, or 

conduct of tailings or refuse matter from their several mines. 

7. Telegraph, telephone, radio and wireless lines, systems and 

plants. 

8. Sewerage of any incorporated city, city and county, or of any 

village or town, whether incorporated or unincorporated, or of any 

settlement consisting of not less than 10 families, or of any buildings, 

c belonging to the State, or to any college or university, also the 
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connection of private residences and other buildings, through other 

property, with the mains of an established sewer system in any such 

city, city and county, town or village. 

9. Roads for transportation b,ytraction engines or road 

locomotives. 

10. Oil pipelines. 

11. Railroads, roads and flumes for quarrying, logging or 

lumbering FUrposes. 

12. Canals, reservoirs, dams, ditches, flumes, aqueducts, and 

pipes ani outlets natural or otherwise for supplying, storing, and 

discharging water for the operation of machinery for the purpose of 

generating and transmitting electricity for the supply of mines, 

quarries, railroads, tramways, mills, and factories with electric 

power; and also for the applying of electricity to light or heat 

mines, quarries, mills, factories, incorporated cities and counties, 

villages, towns, or irrigation districts; and also for furnishing 

electricity for lighting, heating or power purposes to individuals or 

corporations; together with lands, buildings and all other improvements 

in or upon which to erect, install, place, use or operate machinery 

for the purpose of generating and tranSmitting electricity for any 

of the purposes or uses above set forth. 

13. Electric power lines, electric heat lines, electric light 

lines, electric light, heat and power lines, and works or plants, 

lands, buildings or rights of any character in water, or any other 

c character of property necessary for generation, transmission or 
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distribution of electricity for the purpose of furnishing or 

supplying electric light, heat or power to any county, city and county 

or incorporated city or town, or irrigation district, or the inhabitants 

thereof, or necessary for the proper development and control of such 

use of such electricity, either at the time of the taking of said 

property, or for the future proper development and control thereof. 

14. Cemeteries for the burial of the dead, and enlarging and 

adding to the same and the grounds thereof. 

15. The plants, or any part thereof, or any record therein 

of all persons, firms or corporations heretofore, now or hereafter 

engaged in the business of searching public records, or publishing 

public records or insuring or guaranteeing titles to real property, 

including all copies of, and all abstracts or memoranda taken from, 

public records, which are owned by, or in the possession of, such 

persons, firms or corporations or which are used by them in their 

respective bUSinesses; provided, however, that the right of eminent 

domain in behalf of the public uses mentioned in this subdivision may 

be exercised only for the purposes of restoring or replacing, in whole 

or in part, public records, or the substance of public records, of any 

city, city and county, county or other municipality, which records have 

been, or may hereafter be, lost or destroyed by. .conflagration or 

other public calamity; and provided further, that such right shall 

be exercised only by the city, city and county, county or municipality 

whose records, or part of whose records, have been, or may be, so lost 

or destroyed. 
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16. Expositions or fairs in aid of which the granting of 

public moneys or other things of value has been authorized by the 

Constitution. 

17. Works or plants for supplying gas, heat, refrigeration 

or: power to any county, city and county, or incorporated city or 

town, or irrigation district, or the inhabitants thereof, together 

with lands, buildings, and all other improvements in or upon which 

to erect, install, place, maintain, use or operate machinery, appliances, 

works and plants for the purpose of generating, transmitting and 

distributing the same and rights of any nature in water, or property 

of any character necessary for the purpose of generating, transmitting 
, 

and distributing the same, or necessary for the proper development 

and control of such use of such gas, heat, refrigeration, or power, 

either at tha time of the taking of said p~operty, or for the future 

proper development and control thereof. 

18. Standing trees and ground necessary for the support and 

maintenance thereof, along the course of any highway, within a 

maximum distance of 300 feet on each side of the center thereof; 

and ground for the culture and growth of trees along the course of 

any highway, within the maximum distance of 300 feet on each side 

of the center thereof. 

19. Propagation, rearing, planting, distribution, protection 

or conservation of fish. 

c 20. Airports for the landing and taking off of aircraft, and 

for the construction and maintenance of hangars, mooring masts, flying 

fields, signal lights and radio equipment. 
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21. Any work or undertaking of a city, county, or city and 

county, housing authority or cOmmission, or other political sub-

division or public body of the state: (a) to demolish, clear or 

remove buildings from any area which is detrimental to the safety, 

health and morals of the people by reason of the dilapidation, over-

crowding, faulty arrangement or design, lack of ventilation or 

sanitary facilities of the dwellings predominating in such areas; 

or (b) to provide dwellings, e;artments or other living accon:moda-

tiona for persons or families who lack the amount of income which 

is necessary (as determined by the body engaging in said work or 

undertaking) to enable them to live in decent, safe and sanitary 

dwellings without overcrowding. 

22. Terminal facilities, lands, or structures for the receipt, 

transfer or delivery of passengers or property by any cammon carrier 

operating upon any public highway in this State between fixed 

termini or over a regular route, or for other terminal facilities 

of any such carrier. 

COl!Illent. Section 1238 is amended to delete subdivision (6) and 

to delete the reference to "byroads" from Bubdivision (4). 'lbese pro-

visions are superseded by Code of Civil Procedure Section 1238.8 and 

reviSions of the Street Opening Act of 1903 (Streets and Highways Code 

Sections 4000-4443). See Streets and Highways CQde Sections 4008, 

4008.1 and-4120.1 and the co~ents to those sections. Th~ Street 

Cpening Act of 1903 includes specific authority to exercise the right 

of eminent detraIn for byroads in Section 4090. 

-10-

-- -----' 



" 

c 

c 

Sec. 2. Section 1238.8 is added to the Code of Civil Procedure, 

to read: 

1238.8. In any case where a public entity acquires property for 

a public use and exercises or could have exercised the right of 

eminent domain to acquire such property for such use, the public 

entity may exercise the right of eminent domain to acquire such 

additional property as is reasonably necessary to provide access to 

an existing public road from any property which is not acquired for 

sucb public use but which is cut off from access to a public road 

as a result of the acquisition by the public entity. 

Comment. Section 1238.8 provides explicit statutory recognition of 

the right ot a public condemnor that· acquires p~perty tor a ~blic use to 

condemn such additionsl property as is necessary to provide access to 

property not taken which would otherwise lack access as a result of the 

acquisition. The access road need not be one that is open to the 

public. Although no explicit statutory or decisionsl authority for such a 

taking exists in California, the right to exercise the power of eminent 

domain for such purpose probably would be necessarily implied from the 

right to take property for the public improvement i taelf. Such a taking 

would be a taking for a public use. E.8., Department of Public Works 

v. Farine" 29 Ill.2d 474, 194 N.E.2d 209 (1963); Utke v. l>bss. Turnpike 

~, 337 Miss. 304, 149 N.E.2d 225 (1958); Miy v. Chio Turnpike Comm., 

172 Ohio st. 555, 178 N.E.2d·920 (1962); Tracy v. Preston, Director of 

Highways, 172 Ohio St. 567, 178 N.E.2d 923 (1962). 
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Sec. 3. Section 4008 of the Streets and Highways Code is 

amended to read: 

4008. "Street" includes public street, avenues, roads, 

highways, byroads, squares, lanes, alleys, courts or pleces. 

Comment. The addition of "byroads" to Section 4008 makes it clear 

that byroads--roads, open to public use, that furnish access to an existing 

public road from or primarily frOl'l otherwise isolated propertY--IDBY be 

established under the Street Opening Act of 1903. See Section 4008.1 

defining "byroad." This addition probably codifies existing law. £!. 
City of oakland v. Parker, 70 Cal. App. 295, 233 Pac. 68 (1924). 
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Sec. 4. Section 4008.1 is added to the Streets and Highways 

Code, to read: 

4008.1. "Byroad" means a road, open to public use, that 

furnishes access to an existing public road from or primarily frcm 

otherwise isolated property. 

Comment. The definition of "byroad" in Section 4008.1 is based on 

the discussion in Sherman v. Buick, 32 Cal. 242 (1867). It adopts sub­

stantially the definition formerly incorporated in Section 1238(6) of 

the Code of Civil Procedure; however, any restriction in utilization 

of the property served by the byroad is eliminated. 
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Sec. 5. Section 4120.1 is added to the Streets and Highways 

Code, to read: 

4120.1. The owner of any property that may be benefited 

by a proposed improvement may file with the legislative body 

a request that the improvement be undertaken. Such request may, 

but need not, include the maps, plats, plans, profiles, specifications, 

and other information referred to in Sections 4120 and 4122. 

Comment. Section 4120.1 is added to the Street Opening Act of 1903 

to expressly authorize initiation of improvement proposals by individual 

property owners. Such procedures may already exist informally in many, 

if not most, counties. The section provides that the owner of property 

may file a request with the legislative bod~that a certain improvement 

be undertaken. The request may, and generally will, include the maps, 

plans, and other information that are a necessary prerequisite to the 

ordinance of intention. See Sections 4120 and 4123. The request and 

the necessary maps or plans will be considered for approval by the 

legislative body pursuant to Section 4120. The legislative body has 

broad discretion to approve or disapprove the request and to redefine 

the nature and location of the improvement and the boundaries of the 

assessment district. See Section 4166. The assessment district should 

encompass all property specially benefit-ed by the improvement although 

it should be recognized that property, even though fronting on an improvement, 

may not be specially benefit ed and Should not therefore be assessed. For 

example, a byroad traversing property already served by another public 

road may provide no additional benefits to that property though it pro-

vides substantial benefits to interior, landlocked property which has 

little or even no frontage on the improvement. See Section 4008.1. 
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c THE DECIARED PUBLIC USES 

"Byroads" and Ways of Necessity 

As enacted in 1872, Code of Civil Procedure Section 1238 

authorized takings for "byroads" in subdivision (4) and for 

"byroads leading from highways to residences and farms" in 
1 

subdivision (6). Subdivision (6) was amended in 1895 to cover 

"byroads leading from highways to residences, farms, mines, 

mills, factories and buildings for operating machinery, or 
2 

necessary to reach an;y property used for public purposes." 

The need for resort to eminent domain to provide byroads 

is partially alleviated by the common law doctrine of "ways of 

necessi:ty." A way of necessity arises when a grantor conveys 

land shut off from access to a road by the grantor's remaining 

land or by his land and the land of a stranger or where a similar 

situation is created by a partition, either voluntary or 
3 

involuntary. Subdivision (6), however, is not merely a statutory 
4 

substitute for the common law way of necessity. When the facts 
5 

that give rise to a common law way of necessity are established, 

the right will be recognized; there is no need to institute 

eminent domain proceedings or to compensate the owner of the 
6 

land over which the way of necessity is located. Nevertheless, 

situations exist where a landowner lacks access to an established 

road and does not have common law way of necessity. The right to 

take property by eminent domain for a "byroad" may provide a 

solution to this problem where the owner's efforts to purchase 

a right of access across his neighbor's land fail. 
7 

In the leading California decision, Sherman v. Buick, the 

taking of private property for a byroad was held proper where 
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the road was in fact to be a public road, open to all who desired to 

use it, even though the road was designed to provide access for the land 

of a private person and he bore the cost of establishing and maintaining 

the road. In Sherman, the court held constitutional an 1861 act 

that authorized the county board of supervisors to take private 

property to establish "public" and "private" roads. The court 

held that the term "private road" was used merely to designate a 
9 

particular kind of public road, and that, notwithstanding the some-
10 

what inaccurate language, the use was publiC: 

Roads, leading from the main road, which run 
through the county to the residences or farms of individuals, 
are of public concern and under the control of the Govern­
ment. Taking private property for the purposes of such 
roads is not a taking for private use. They are open to 
everyone who may have occasion to use them, and are there­
fore publiC. Their character as public roads is unaffected 
by the circumstances, that in view of their Situation, they 
are but little used, and are mainly convenient for the use 
of a few individuals, and such as may have occasion to visit 
them socially or on matters of bUSiness, nor by the circum­
stance that in view of such conditions the Legislature may 
deem it just to open and maintain them at the cost of those 
most immediately concerned instead of the public at large. 
The object . for which tpey are established is none the less 
of a public character, and therefore within the supervision 
of the Government, To call them "private roads" is simply 
a legislative misnomer, which does not affect or change their 
real character. By-roads is a better name for them and one 
which is less calculated to mislead the uninitiated. 

In drafting subdivision (6) of Section 1238, which superseded 

a part of the 1861 act referred to in the Sherman case, the 1872 

Code Commissioners adopted the court's suggestion that roads used 

primarily for the convenience of a few individuals be described as 
11 

"byroads. " The pertinent portion of the remainder of the 1861 

act was compiled in Section 2711 of . the 1872 Political Code, which 

read: 
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Private or ~-roads may be opened for the 
convenience of one or more residents of any road 
district in the same manner as public roads are 
opened, whenever the Board of Supervisors may for 
like cause order the same to be viewed and opened, 
the person for whose benefit the same is required 
paying the damages awarded to the landowners, and 
keeping the same in repair. 

In 1883, Section 2711 was repealed and substantially re-
12 

enacted as Political Code Section 2692. Section 2692 was 
13 

amended in 1913 
14 

to include coverage for 1~ays for "a canal" and 

in 1919 the words "irrigation, seepage, or drainage" were 
15 

serted before "canal." The section was repealed in 1943, 

in-

the 

portion relating to canals being compiled in Water Code Sections 

7020-7026 and the portion relating to private or ~roads not being 

contimed. 
16 

In 1949, Political Code Section 2692 was again 

repealed, and Streets and Highways Code Sections 1128-1133 
17 

were enacted ~ the same act to permit "private or ~-roads" to 

be opened, laid out, or altered for "timber access purposes." A 
18 

1955 amendment made these sections applicable to any private or 
19 

~oad but the sections were repealed in 1961. No special 
20 

statutor,y procedure now exists whereby an individual or public 

entity may condemn to provide the "byroads" described in sub-

division (6). 
21 

In City of Los Angeles v. Leavis, it.was held that a city 

could condemn property for a public street relJving solely on 

Civil Code Section 1001 and Section 1238. Hence, although no 

appellate decision on this question has been found, it seems 

fairly clear that subdivision (6) of Section 1238 is itself 

authority for a public entity to exercise the power of eminent 
22 

domain to provide "~oads • ." However, it seems unlikely that any 
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county or city would be willing to institute condemnation 

proceedings to provide a "byroad" even if the benefited person 

were willing to bear the cost of acquiring and maintaining the 

road. 

Appellate courts in California have not decided whether a 

private person may maintain an action under Civil Code Section 1001 

to acquire private property for the sort of byroad described in 
23 

subdivision (6). Nevertheless, a series of cases has established 
24-

the proposition that such a byroad is a public use, and the 
25 

California Supreme Court held in Linggi v. Garovotti that a 

private individual may maintain an eminent domain proceeding to 

provide a sewer connection for a single residence. Although land-

locked property does not present the health hazard present in the 

Lingd case, it is likely that California would follow the holdings 
~'26 

in numerous other ~tatell and permit a private person to acquire 

a byroad in an appropriate case. 

Private corporations have sought unsuccessfully in two cases 

to condemn access to land. In General Petroleum Corporation v. 
27 

Hobson the holder of an oil and gas prospecting permit granted 
28 

by the Sta te under a; 1921 act brought an eminent domain proceeding 

in the federal court to acquire an easement over private property 

from the highway to the place where it planned to prospect for 

oil. A demurrer to the corporation's complaint was sustained. 

The corporation contended that the taking was a public use authorized 

both under the 1921 act and under Code of Civil Procedure Section 

l238. The 1921 act included a provision giving the right of 

eminent domain to permittees to acquire a right of way over 
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private property, but the court held this provision void as not 

embraced within the title of the act. An alternative ground for 

the holding was that the complaint did not show that the taking was 

for a public purpose. 

Nor can section 1238, subd. 5, C.C.P. of California, 
authorize the taking of private property for "roads * * * 
for working mines." Subdivision 6: "By-roads leading from 
highways to residences, farms, mines, mills, factories and 
buildings for operating machinery, or necessary to reaoh any 
property used for public purposes. It The plaintiff has no 
working mines, nor any aotive industry, nor is it in any 
sense within any of the provisions of this seotion, nor is 
the property oovered by the permit used or oontemplated to 
be used for a pub1io pUrpose, nor can the court assume a 
pub1io use or purpose where none is olaimed, or none oan be 
reasonably deduoed from oonceded or established faots. Sher­
man v. Buiok, 32 Cal. 2lj.1, 91 Am. Dec. 577, is not e1uoidating, 
nor is Monterey County v. Cushing, 83 Cal. 507, 23 P. 700, 
nor was this issue before the oourt in County of Hadera v. 
Raymond Granite Co., 139 Cal. 128, 72 P. 915. These cases 
are cited beoause particularly relied upon by the plaintiff. 
All cases oited have been examined, but have not [sio] 
applioation. 

Eminent domain can only be invoked because the interest 
of the public .is greater than the interest of the private 
individual, and may not be invokBd by a private person for 
private gain or advantage. The plaintiff's permit prospeoti!]lj 
for oil enterprise by reason thereof is speculative and wholly 
private, and the private property may not be taken for a 
private purpose. Clearly the oomplaint does not state a 
cause of aotion: complainant does not show that it has legal 
oapacity to maintain the action, nor that Zl)e taking is for 
a publio purpose. [Emphasis in original.] 

The meaning of this language is not entirely olear. It is· 

olear, however, that the court oonc1uded that the use for which the 

property was sought to be acquired--prospeoting for oi1--was not 

one within ·any of the provisions of Section 1238. The oourt may 

have overlooked the general authorization to condemn for "byroads It 

in subdivison (4). Some of the language in:lioates that the oourt 

also may have had in mind the well-established proposition that 

the mere fact that a particular use is listed in Seotion 1238 does 

not mean that 
30 

lar case. 

the use is a public use under the facts of a partiou-

The oourt also seems to take the position that the 
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residence, farm, mine, mill, factory or buildings for operating 

machinery referred to in subdivision (6) must already be in 

existence at the time access is sought to be conedmned. This line 

of reasoning would not apply to subdivision (4) which authorizes 

exercise of the power of eminent domain for "byroads" without al\Y 

limitation or description such as that found in subdivision (6),. 

but the court did not refer to subdivision (4). The opinion does 

not appear absolutely to preclude a private person from taking 

private property for a byroad described in subdivision (6). At 

the same time, the holding in the case would permit no signif:l.cant 

application of the "byroad" authorizatj,on in subdivision (4). 
31 

In Ci1:jy of Sierra Madre v. Superior Court, a land developer 

sought to maintain a proceeding in the name of the city to acquire 

an access road to a planned subdivision in order to meet the require-

ments for subdivision approval. As the city had not authorized the 

proceeding, prohibition issued to prevent its prosecution. The 

opinion does not indicate whether the proceeding would have been 

permitted had the developer brought the suit in its awn name, 

In addition to establishing that the byroad would be a "public 

use" under the circumstances of the particular case, the condemnor 
32 

would also have to show that the proposed taking is "necessary." 
33 

Reasoning from the common law way of necessity cases and the 
34 

Linggi decis;ion, it seems safe to predict that the courts would not 

allow condemnation if there were any other reasonable alternative 

to the taking. 

This survey demonstrates the uncertainty that now exists as to 

whether property may be taken to provide an access road from an 

elltablished highway to the land of a private person. This uncertainty 
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should be eliminated in any revision of the law of eminent 

domain. The following recommendations are made in this connection: 

1. The provision :hn subdivision (4) of Section 1238 of the 

Code of Civil Procedure relating to "byroads" am subdivision (6) 

of the same section should also be eliminated. These provisions 

should be superseded b,y more explicit· statutory provisions, 

2. A statutory provision should be enacted to provide expressly 

that alW public condemnor that acquires property for a public use 

may acquire b,y eminent domain such additional propert;y as is 

necessary to provide access to property not taken which would 

othel'lllise become landlocked b,y the taking. It is fairly clear 

that the taking of p»operty to provide access in this situation 
35 

would be held to be a public use. Although such a statute might 

be limited to takings for limited access highways, such a limitation 

is not recommended. Since it is the taking b,y the condemnor that 

creates the need for the access road, the condemnor should have 

authority to provide access where this would be the appropriate 

method of mitigating the adverse'consequences of the taking. AIW 

attempted abuse could be prevented by finding that the taking for 

the access road is not a public use under the facts of the parti-
J6 

cular case. The California Supreme Court has~-recently taken 
37 

a very liberal pcsition toward "excess condemnation" and a 

significant benefit cf the recommended statutory provision would 

be elimination of the need for excess condemnation in some 

situations. 

3. Consideration should be given to reenacting the substance 

of former Streets and Highways Code Sections 1128-1133. These 

sections were repealed in 1961. They permitted the county board 
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of supervisors to .take property for a road, open to all who 

desired to use it, but required that the cost of acquisition, 

establishment, and maintaining the road be imposed on the person 

or persons primarily benefited. This procedure places the board 

of supervisors in the position of determining whether the access 

road should be established. On the other hand, it imposes the costs 

on the benefited persons. If this type of procedure were adopted, 

the statute probably should permit cities and other public entities 

concerned with road work to utilize the procedure. 

4-. As an alternative to the preceding recommendation, private 

persons might be authorized to condemn easements that would be 

dedicated to public use, be open to the public, and provide ingress 

and egress from private property to established roads. Such a 

taking should be permitted only upon a showing of strict necessi~ 

and not where the person has another method of access, even though the 

latter is incomrenient. The burden of mintaining the access road 

should be imposed on the person seeking access. Many of the other 

states authorize the use of the power of eminent domain to acquire 

proper~ for such purposes. It is possible that this recommendation 

would merely restate existing California law. 

Senate Bill No. 18, introduced at the 1968 session of the California 

Legislature, would have effectuated the substance of this recoin-
38 

msndation. 

As maximum utilization of land is important, am as a strict 

showing of necessit¥ would adequately protect the condemnee, this 

seems to be one of the few instances' in which "private condemna-

tion" would be justified. 
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THE DECLARED PUBLIC USES 
BYROADS AND WAYS OF NECESSITY 

FOOTNOTES 

1. Cal. Stats. 1895, Ch. 98, §. 1;1" 89. 

2. It is interesting to trace the historical development of "byroads." 

In colonial times, statutes permitted individuals to condemn 

private property for acceSS roads for their private use. As 

additional areas of the country were opened to settlement, 

similar statutes were enacted. It was generally assumed that 

these statutes Were valid until the 1840's and 1850's when a 

narrowing of the concept of public use occurred; in all but a 

few states, the use of eminent domain ~o acquire land for 

private roads for the exclusive use of a few persons was held 

a private use. In California and some other states, the statutes 

were either construed or revised to permit the taking of lands 

for access ~~a~ only if the roads were open to public use. In a 

substantial number of states, constitutional provisions were 

adopted to permit the taking of private property by eminent 

domain for access reads. Ala. Const., Art, I, § 23 (1901); Ariz. 

Canst., Art, II, § 17 (1910); Colo. Const., Art. II, § 14 (1876); 

Ga. Const., Art. I, § 2-301), para. 1 (1877); Ill. Const., Art. 

IV, § 30 (1870); Kan. Canst., Art. 12, § 4 (1859); La. Canst., 

Art. III, § 37 (1921); Miss. Canst., Art. 4, § 110 (1890); Mo. 

Canst. of 1945, Art. '.I, § 28 (1875); N.Y. Const.,Art. I, § 7, 

subd. (c) (1846); Okla. Const., Art. II, § 23 (1907); Wash. Const., 

Art. I, § 16 (1889); Wyo. Const.,Art. 1, § 32 (1889). See also 

Fla. Const.,Art. XVI, § 29 (1885); Ore. Const.,Art. I, § 18 (1857). 

The California Constitutional Convention did not consider such a 

provision; only a passing reference was made in the debates 

to this problem. II Debates and Proceedings of the Constitutional 
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Convention of the State of California 1028 (1881) [1878-1879J 

(Remarks of Mr. Shafter). 

It has been recognized in California and elsewhere that 

the taking of property for I2se as a public road is a taking for 

a public use, eVen though th~ road is used primarily to provide 

access to the land of a ningle irdividual. E.g., Sherman v. 

Buick, 32 Cal. 241 (1867). 29A C.J.S. Eminent Domain § 34 

(1965)(" [T]he prinCiple to be deduced from the cases bearing on 

the question seems cO be that if the ~oad, when laid out, is in 

fact a public road, open to all ,·:ho rr.2.y desire to use it, it is 

a public use, and valid, although the road is primarily designed 

for the benefit of act individual, and although the cost of laying 

out and rna intain tng such road is borne in whole or in part by 

the petitioners therefor." [ ~~otnote s omitted]). Compare 26 

Am. Jur. 2d Eminent Domain § 4'T (1966). 

The historical development is traced in Nichols, The Meaning 

of Public Use in the La.1 of Er·,inent Domail!, 20 Boston U. L. 

Rev. 615 , 617-626 (19[10). For an historical account in a 

particalar state, see Notes, II Ala. L. Rev. 182 (1958)(Alabama); 

33 Ky. L. J. 129 (1944)(Kentucky). 

3. E. g., I~e smer v. UharTiet, l?h Cal. 110, 162 Pac. 104 (1916) 

(partition); Reese v. BorGhi, 216 Cal. App.2d 324, 332-333, 30 

Cal. Rptr. 868, 873 (1963); Taro.' v. ,[atkins, 180 Cal. App.2d 362, 

4 Cal. Rptr. 293 (1960). See also Daywalt v. Walker, 217 Cal. 

APp.2d 669, 675, 31 Cal. Rptr. 899, 902 (1963). A way of 

necessity continues only so long as the necessity exists. See 

generally Martinelli v. Luis, 213 Cal. 183, 1 Pac. 980 (1931); 

Cassin v. Cole, 153 Cal. 677, 679, 96 Pac. 277,278 (1908). 
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4. See Taylor v. Warnaky, 55 Cal. 350 (1880): Reese v. Borghi, - -

216 Cal. App.2d 324, 329, 30 Cal. Rptr. 868, 871 (1963). 

5. The right exists only in case of' extreme necessity and not 

where the landowner has another means of' access, even though 

inconvenient. Marin County Hosp. Dist. v. Cicurel, 154 Cal. 

App.2d 294,302,316 P.2d 32, 37 (1957). See also Smith 

v. Shrbek, 71 Cal. App.2d 351, 360, 162 P.2d 674, 678 (1945). 

6. Taylor v. Warnaky, 55 Cal. 350 (1880); Blum v. Weston, 102 

Cal. 362, 369, 36 Pac. 778, 780 (1894); Reese v. Borghi, 216 

Cal. App.2d 324, 30 Cal. Rptr. 868 (1963). 

7. 32 Cal. 242 (1867). 

8. Cal. stats. 1861, Ch. 380, § 7, p. 392. 

9. "[TJhe legislature of' this state .•. [iJn the plan devised 

by them . . . have f'or the purpose of' classif'ication divided 

roads into 'public and private,' and provided how they may 

be laid out and established and how maintained. The f'orrner are 

to be laid out and maintained at the expense of' the county or 

road district at large, and are theref'ore called 'public.' 

The latter at the expense of such persons as are more 

especially and directly interested in them, and theref'ore 

called 'private.' But the latter are as much public as the 

f'orrner, f'or anyone can travel them Who has occasion--and no 

more can be said of the former." 32 Cal. at 253. See also 

45 ops. Cal. Atty. Gen. 98 (1965). Cf'. Brick v. Keim, 208 

Cal. App.2d 499, 503-504,25 Cal. Rptr. 321,323-324 (1962). 

10. 32 Cal. at 255-256. 

11. See Code Commissioners' Note to subdivision (6): "Subdivision 

6 supersedes part of' § 7 (Stats. 1861, p. 392), which prescribes 
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the mode for laying out private roads. This clause has been 

drawn to make it conformable to the decision in Sherman v. 

Buick, 32 Cal. 241, 91 Am. Dec. 597." The same word--"byroad"-­

was also used in subdivision (4) of Section 1238. 

12. Cal. Stats. 1883, Ch. 10, p. 5. Section 2692 was held 

constitutional. Monterey County v. Cushing, 83 Cal. 507, 

23 Pac. 700 (1890); Los Angeles County v. Reyes, 3 Cal. 

Unrep. 775, 32 Pac. 233 (1893); Lake County v. Allman, 102 

Cal. 432, 36 Pac. 767 (1894); County of Madera v, Raymond 

G. Co., 139 Cal. 128, 72 Pac. 915 (1903). 

13. Cal. Stats. 1913, Ch. 61, § 1, p. 62. 

14. 

15. 

16. 

17. 

18. 

19. 

Cal. 

Cal. 

Cal. 

Cal. 

Cal. 

Cal. 

Stats. 1919, Ch. 73, § 1, p. 117. 

\,ater Code § 150002, Cal. Stats. 1943, Ch. 368, p. 1895. 

Stats. 1949, eh. 883, § 6, p. 1652. 

Stats. 1949, Ch. 883, §§ 1-5, p. 1652. 

Stats. 1955, Ch. 1308, § 1, p:. 2374. 

stats. 1961, Ch. 1354, § 1, p. 3133. 

20. Streets and Highways Code Sections 969.5 and 1160-1197 

provide a procedure for the improvement of a private ease­

ment or roadway not accepted or acceptable into the county 

highway system but upon which a permanent public easement is 

offered or a privately owned road where a right of way has 

been granted or leased to the county for its own use or for 

the use of the state or other public agency for public 

pulP oses, but these sections do not authorize condemnation. 

As to expenditure' of public funds to maintain roads not 

accepted as county roads, see 45 Cps. Cal. Atty. Gen. 98 

(1965) • 
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21. 119 Cal. 164,51 Pac. 34 (1897). 

22. The mere fact that individuals have subscribed money or given 

a bond. to a public entity to contribute toward the expense 

of establishing a public road would not make the taking one 

for "private" use. E.g., Santa Ana v. Harlin, 99 CaL 538, 

541, 34 Pac. 224, 226 (1893). 

23. Feople v. Superior Court, 

68 Cal.2d, 65 Cal. Rptr. 342, 436-P.2d 342 (1968), the 

leading California case on "excess condemnation," the Brief 

of Amicus Curiae in the Court of Appeal contended that the 

condemnor'S rationale for the excess conderrnation--that the 

remainder wculd be "landlocked~.~~was unsound: 

The condemnor's theory contains a fatal legal flaw. 
That flaw is the failure to recognize that in California, 
as a matter of law, there is no such thing as a "land­
locked" parcel. 

Civil Code § 1001 provides that any person may 
exercise the power of eminent domain without further 
legislative action. C.C.P. § 1238 lists the various 
purposes for which such power may be used, including 
the acquisition of access to a .highway. 

An application of the above principle may be found 
in Linggi v. Garovotti (1955) 45 Cal.2d 20 where a 
private individual ,TaS permitted to condemn a sewer ease­
ment across his neighbor's land .... 

It is, therefore, plain that just as Hr. Linggi did, 
the Rodonis [owners of remainder] can condemn an ease­
ment of access to Parcel 9 [the remainder], across 
neighboring land. The condemnor's "landlocked and 
therefore worthless" parcel theory therefore lacks 
merit. [Brief of Amicus Curiae in Court of Appeal at 
7-8. ] 

The Department of Public Works did not dispute the 

possibility that the private owner could condemn a byroad, 

but pointed out that no "jury would be favorably inclined 

towards the condemnor were it to . leave a property owner in 

such a predicament." [Reply of Petitioner to Memorandum in 

Opposition of Real Parties in Interest and Amicus Curiae 

Brief, Court of Appeal, at 4.] 
-5-



24. See cases cited in note l2 ~. 

25. 45 Cal.2d 20, 286 Pac. 15 (1955). 

26. E.g., Komposh v. Powers, 75 Mont. 493, 244 Pac. 298 (1926), 

Derryberry v. Beck, 153 Tenn. 220, 280 S.W. 1014 (1926), 

State .'1. Su)erior COL:rt, 145 T·'nsh. 307, 260. 

Pac. 527 (1927). See also note 2 supra. 

27. 23 F.2d 349 (1927). 

28. Cal. Stats. 1921, Ch. 303, p. 404. 

29. 23 F.2d at 350. 

30. See discussion, ~, at p. 

31. 191 Cal. App.2d 587, 12 Cal. Rptr. 836 (1961). 

32. See discussion ~, at p. 

33. See note 5, ~. 

34. Linggi v. Garovotti, 45 Cal.2d 20, 285 P.2d 15 (L955). 

35. Department of Public Works v. Farina, 29 I11.2d 474, 194 

N.E.2d 209 (1963); Luke v. Mass. Turnpike Auth., 337 Mass. 

304,149 N.E.2d 225 (1958); May v. Ohio Turnpike Comm., 172 

Ohio st. 555, 178 N.E.2d 920 (1962); Tracy v. Preston, Director 

of Highways, 172 Ohio St. 567, 178 N.E.2d 923 (1962). 

36. See People v. Superior Court, 68 Ca1.2d , 65 Cal. Rptr. 342, 

436 P.2d 342 (1968). 

37. Id. 

38. The bill would have added a new Section 1238.8 to the Code of 

Civil Procedure to read, in part, as follows: 

1238.8. Subject to the provisions of this title, the 
right of eminent domain may be exercised in behalf of the 
following public uses: 

The acquisition of an easement by the owner of private 
property for which there is a strict necessity for an 
easement for access to a public road from such property. 
The easement which may be taken shall afford the most 
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reasonable access to the property for which the 
easement is taken consistent with other uses of the 
burdened land and the location of already established 
roads, and shall include the right to install or have 
installed utility facilities therein. The public 
shall be entitled, as of right, to use and enjoy the 
easement which is taken. The owner of the property 
for which the easement is taken shall maintain any 
such easement. 

* * * * * 
The bill was referred to interim study. 
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Exploratorv surveys and investigations. Many Cal1fornia 

statutes authorize public officers, in the performance of their duties, 

to enter private property for the purpose of inspection, examination, 
359 

or survey. The courts hlve long recognized that such entry and related 

activity, when limited to conduct reasonably related and incidental 

to the carrying out of validly authorized public dUties, does not constitute 

a trespass or other basis for Uabilfty of the public employee, but is 
360 

privileged. On the other hand, if the officer conducting the survey 

engages in a tortious act, negligent or intentional, that constitutes an 

abuse of the privilege. the common law deemed him personally liable 

AIlinitio for the tn1t1al trespass as well as all resulting injuries sustained 
361 

by the property owner. 

The applicable decisionalla\fl, in this regard, was rnodtf1ed by the 

California Tort Claims Act of 1963. Public entities and public employees 

are declared immune from tort liability for injuries arising out of an entry 

on private property which is expressly or tmpledly authortzed by law. but 

this immunity does not apply to injuries caused by the employee's Rown 
367 

negligent or wrongful act or omission-. As 101'19 as the employee remains 

within the scope of the authorization under which the entry was made. 

and acts with reasonable care and in qood faith, neither he nor the employ-

ing entity are responsible in tort. 

Freedom from tort liability, however, does not absolve the public 

entity from inverse condemnation liability. While it is clear that statutes 

authortzlnq privlleqed trespasses on private property in the furtherance 
363 

of legitimate public business are qenerally valid, their constitutionality 
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is predicated chiefly upon the judicial view that the alleged interference 

with private property rights is ordinarily slight in extent, temporary in 
364 

duration, and !!It minimis in amount. 
365 

As the leading California case of 

Jacobsen y Superior Court declares, a privilege of entry for official 

purposes will be construed to extend only to "such innocous entry and 

superficial examination • • • as would not in the nature of things seriously 

impinge upon or impair the rights of the owner to the use and enjoyment 
"366 

of his proPerty . Minor and trivial injuries, in effect, are noncompen-

sable; the publlc purpose to be served by the entry requires SUbordination 

of private property rights to this limited extent, at least. 

The proposed entry before the court in Jacobsen, however, con-

templated the occupation of parts of the owner's ranch for some two 

months by employees of a municipal water district, and their use of 

power machinery to make a number of test borings and excavations of the 

sol1 to determine the suitability of the premises for use as a possible 

water reservoir. Recognizing that the resulting damages would not be 

a basis of tort Uabllity, absent negligence, wantonness, or malice, the 

Supreme Court nevertheless concluded that they would constitute an 

unconstitutional damaging of the owner's right to possession and enjoy-

ment of his property. An order of the trial court enjoining the owner from 

interfering with the district's proposed entry and exploratory survey was 

annulled by writ of prohibition, since no condemnation proceedll9 had 

been commenced and compensct ion had not been "Urst made to or paid into 

court" for the owner, as required by section 14 of article I of the state 

constitution. The district's argument grounded on necessity was rejected; 

___ .....J 
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the fact that extensive soil testing, to depths up to 150 feet, was 

deemed essential to an intelligent evaluation of the suitability of the site 

for reservoir purposes - a determination that necessarily must precede 

any decision to institute condemnation proceedings - was insufficient 

to justify the substantial interference with private property rights that 

was required. 

The restrictive holding in the Jacobsen case has been obviated 

by a special statutory procedure, enacted in 1959, as Section l24?5 of 

the Code of Civil Procedure. Public entities with power to condemn land 

for reservoir purposes are authorized to petition the superior court for 

an order permitting an exploratory survey of private lands to determine 

their suitability for reservoir \S e, when the owner's consent cannot be 

obtained by agreement. The order, however, must be conditioned upon 

the deposit With the court of cash security, in an amount fixed by the 

court, sufficient to compensate the owner for damage resulting from the 

entry, survey, and exploration, plus costs and attorneys fees incurred 

by the owner. 

Section 1242. 5 is a useful starting point for consideration of a 

more generalized legislative approach to the compensation of property 

owners who incur substantial damage from privUeged official entries 

upon their property. It seems evida'lt that reservoir site investigations are 

not the only type of privUeged official entry that may cause signlficant 
367 

private detriment. As a model for remedial legislation, however, 

Section l24? • 5 is somewhat defective in several respects. For example, 

even if its scope were expanded by amendment to include entries for 

purposes other than reservoir surveys, Section 1242.5 would probably be 
-3- . 
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unnecessarily broad. As the Supreme Court in the Iacobsen case 
368 

recognized, there are many types of surveys that can readlly be 

made without major interference with ownership rights or physical injury 

to the land other than incidental and superficial disturbance to grass, 

shrubs, or other vegetation; actual damages in such cases are usually 

purely nominal and, at best~ minimis. To require the formality of a 

preliminary court order in all such cases would be unduly burdensome, 
369 

tille-consuming, and unrewarding, as well as constitutionally unnecessary. 

What is required, it is suggested, are general statutory criteria 

limiting invocaticn of the Section 1242.5 procedure to those cases in 

which its safeguards are most urgently required, but dispensing with the 

procedure in other instance s. The legislature, for instance, might make 

the procedure mandatory only when (as now) the owner's consent is not 

obtainable through negotiations, and the planra d survey includes the 

digginq of excavations, drilling of test holes or borinqs, extensive 

cutting of trees, clearing of land areas, mOVing of quantities of earth, 

use of explosives, or employment of vehicles or mechanized equipment. 

Consideration should also be given to the development of induce-

ments to private aqreements that would avoid the necessity for invokinq 

the formal statutory procedure. Public entities seeking authority to survey, 

for example, might be in a better position to obtain the owner's consent 

if the statute expressly required the entity at its sole expense to repair 
310 

and resto re the property, so far as possible, after the survey is concluded 

and, in addit1on, to compensate the owner for damages incurred by reason 

of its inability to fully restore the premises to their previous caldttion. 
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Contrary to the prevailing pattern of California laws (othel ", t.han 

Section 1242 .5), which limit liability in such cases to tortiously inDicted 
371 

damages ,-- the statutes of other states, which authorize offlcial entries 

upon private property for survey and investigational purposes, typically 

require the entity to reimburse the owner for "any actual damage" result-
372 

lng therefrom. Moreover, since the owner may fear that some injuries 

will occur despite the entity's assurances to the (D ntrary, authority for 

the entity to pay the owner a reasonable amount as compensation for 

prospective apprehension and annoyance (1n addition to assurance of 

payment of actual damages) may also usefully assist in prollDtlng owner 

cooperation through negotiation. 

Section 1742.5 has additional minor defects that should be 

corrected if it is to be employed more widely. It is not entirely clear 

whether the court proceedings preliminary to the order for the survey are 
313 

~:emBor on notice to the owner; assurance of a fully informed decision 

with respect to the amount of the security to be required strongly argues the 

need for a noticed hearing with opportunity for presentation of evidence by 

the owner. If in the course of the survey, the deposit becomes inadequate 

because of unforeseen injuries infUcted, the court should be authorized 

to require deposit of additional security and the statute should indicate 

the procedures open to the owner to obtain such an order. Furthermore, 

Section 1242.5 is silent on the scope of the court's authority to investigate 

the technique s cI. exploration and survey that are contemplated, and its 

power to impose limitations and restrictions upon their use in the interest 

cI. reducing the prospective damages or reqUiring utillzaUon of the least 



314 

c detrimental techniques where alternatives are technoloqically feasible. 

It also faUs to provide for remedies available to the owner when a 

public entity fails to invoke the statutory procedure, whether inadvertently 

or by design. Finally, although Section I ?42. 5 expressly authorizes 

the landowner to recover, out of the deposited security, compen sation for 

the damages caused by the survey, plus court costs and a reasonable 

attorney fee "incurred in the proceeding before the court", Jt is not clear 

what "proceeding" is referred to - the initial proceeding leading to the 

order permitting the survey, or the subsequent proceeding to obtain 

compensation for the damages incurred, or both. Ambiguities of this 

sort should be clarified in any new legislation based on Section 1242.5. 

c 
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359. See, ~.!l., Cal. Code Civ. Proe. §1242 (surveys of land required 

for public use): Cal. Health & S. Code § 2270(fl (investigations 

and nuisance abatement work by mosquito abatement district); 

Cal. Water Code § 2229 (surveys for irrigation district purposes). 

For a comprehensive list of citations, see Van Alstyne, A Study 

Relating to Sovereign Immunity, in 5 Reports I Recommendations 

and Studies I, 110-19 (Cal. Law Revision Comm'n ed. 1963). 

360. Onick v. Long I 154 Cal. App. 2d 381, 316 P.?d 427 Ost O1st. 1957) 

(byimplicaUon): Giacona v. United States, 257 F.2d 450 (5th 

Cir. 1958): Johnson v. Steele County, 240 Minn. 154, 60 N.W .2d 

32 (953): Commonwealth v. Carr, 312 Ky. 393, 227 S.W.2d 904 

(950); Restatement, Torts § 211 (1934): 1 Harper & James, The 

Law of Torts §1.20, pp. 56-57 (1956). 

361. Restatement, Torts § 214 (1934), apparently approved as the 

California rule in Reichhold v. Sommarstrom Inv. Co., 83 Cal. 

App. 2d 173, 256 Pac. 592 (1927) and Onick v. Long, supra note 

360. See also, Heinze v. Murphy, 180 Md. 423, 24 A.2d 917 

(1942): 1 Harper & James, The Law of Torts § 1.21, pp. 58-59 (1956). 

362. Cal. Govt. Code § 821.8. See VanAlstyne, California Government 

Tort Liability § 5.62 (1964). 

363. Irvine v. Citrus Pest Dlst. No.2 of San Bernardino County, 62 

Cal. App. 2d 378, 144 P. 2d 857 (4th O1st. 19441: County of Contra 

Costa v. Cowell Portland Cement Co., 126 Cal. App. 267,14 P.2d 
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606 Ost D1st. 1932) (by implication). See Annot., 29 A.L.R. 

1409 (l924). 

364. Jacobsen v. Superior Court, 192 Cal. 319, 219 Pac. 986 (l923); 

Dancyv. Alabama Power Co., 198 Ala. 504, 73 So. 901 (1916). 

See also, Litchfield v. Bond, 186 N.Y. 66, 78 N.E. 719 (l906). 

365. 192 Cal. 319, 219 Pac. 986 (I9 23) • 

366. Id. at , 219 Pac. at 991. Accord, Dancy v. Alabama Power Co., 

supra note 364. 

361. The possibility that substantial injuries may result from official 

entries upon private property for purposes other than reservoir 

site investigations is wel11l1ustrated in reported cases. See, 

J! .!l.., Onorato Bros. v. Massachusetts Turnpike Authority, 336 

Mass. 54, 142 N.E. 2d 389 (1957) (highway route survey); Wood 

v. Mississippi Power Co., 245 Miss. 103, 146 So. 2d 546 (1962) 

(utility line route survey): Rhyne v. Town of Mt. Holly, 251 N.C. 

521, 112 S.E. 2d 40 (1960) (weed abatement work). 

368. Jacobsen v. Superior Court, supra note 366. 

369. See 2 P. Nichols, Eminent Domain § 6.11 (rev. 3d ed. 1963); 

Annot., 29 /'I.L.R. lA09 (1924). Disproportionate costs of 

administering a system for settlement of nominal inverse condem-

nation claims 1s a rational basis for withholding compensation 

for trivial injuries. See Miche1man, Property, Utility, and 
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Fairness: Comments on the Ethical Foundations of "Just Compen­

sation" Law, 80 Harv. L. Rev. 1165, 1214 Q967). £.L Bacich v. 

Board of Control, 23 Cal. 2d 343, ,144 P.2d 818, 839 (1943) 

(Traynor, J., dis senting) • 

370. Precedent for imposition of a duty to restore the previous condition 

of the premises is found in numerous statutes providing, in 

connection with authorization for the construction of public 

improvements and facilities in or across streets, rivers, railroad 

lines, and the like, that the public entity "shall restore" the 

lrtersection, street, or other location to its former state. See, 

~ • ..9., Cal. Health & S. Code § 6518 (sanitary districts); Cal. 

Pub. Util. Code § 16466 (public utility districts); Cal. Water 

Code § 71695 (municipal water districts). Statutory provisions 

to this effect are collected in Van Alstyne. A Study Relating to 

Sovereign Immunity, in 5 Reports, Recommendations and Studies 

1,91-96 (Cal. Law Rev. Comm'n ed. 1963). 

371. Ven Alstyne, California Government Tort Liability § 5.62 (1964). 

372. See, e. g., Kans. Stat. Ann § 68-200S (1964) (entry by turnpike 

authority to make "surveys, soundings, drillings and examinations" 

authorized; authority required to make reimbursement for "any 

actual damages"); Mass. Laws I\nn. c. 81 § 7F (1964) {entry by 

highway department for "surveys, soundings, drtl1ings or examina­

tions" authorized; department required to restore lands to previoiJ,s 
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condition, and to reimburse owner for "any injury or actual 

damage"); Ohio Rev. Code Ann. § 163.03 (Supp. 1966) (condemning 

public agencies authorized, prior to instituting eminent domain 

proceedings, to enter to make "surveys, soundings, drtllings, 

appraisals, and examinations" after notice to owner; agency re-

quired to "make restitution or reimbursement for any actual damage 

resulting" to the premises or improvements and personal property 

located thereon); Okla. Stat. Ann. tit. 69 §§ 46.1, 46.2 (Supp. 

1966) (entry by department of highways to make "surveys, soundings 

and drUl1ngs, and examinations" authorized; department required 

to make reimbursement for "any actual damages resulting" to 

premises); Pa. Stat. Ann. tit. 26 § 1-409 (SuPP. 1966) (condemning 

agencies authorized to enter property, prior to filing declaraticn 

of taking, to make" studies, surveys, tests, soundings and 

appraisals"; agenCies required to pay "any actual damages sus-

tained It by owner) • 

The courts have experienced no difficulty in construing 

statutes of this type as limited to reimbursement for substantial 

physical damages only. See, e .Sl.., Onorato Bros. v. Massachu-

setts Turnpike Authority. 336 Mass. 54,147 N.E.2d 389 (1957) 

(no recovery authorized for "trivial" damage caused by setting 

of surveyors' stakes, nor for temporary loss of marketablllty due 

to apprehension by prospective buyers that property being surveyed 

would be condemned in near future). QI. Wood v. MississJppi 

Power C':J., 245 Miss. 103, 146 So. 7d 546 (1962). 
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373. In analogous situations, absent an express statutory require-

ment for notice and hearing, the courts have required only ~parte 

proceedings. See,.sl.!l., People v. 2,624 Thirty-Pound Cans of 

Frozen Eggs, 224 Cal. App. 2d 134, 36 Cal. Rptr. 427 (2d Dist. 

1964), construing Cal. Agric. Code § 1145b (court order for abatement 

of contaminated egg products). The interest in urgency and ef­

ficiency of administrative action to eradicate health menaces, 

however, has generally been deemed to justify dispensing with 

notice and hearing before abatement in such ca ses. North 

American Cold Storage Co. v. City of Chicago, 211 U.S. 306 

(1908). Since no e!eDents of emergency exist in cases of entries 

for survey and te sting purposes, however, it is doubtful that ~ 

parte proceedim s would meet the requirements of procedural due 

process. Cf. People v. Broad, 216 Cal. I, 12 P.2d 941 (1932) 

(notice and hearing required before narcotics forfeiture of 

vehicle is effective); Thain v. City of Palo Alto, 207 Cal. App. 

2d 173, 24 Cal. Rptr. 515 Ost Dist. 1962) (notice and hearing 

required, absent emergency, before weed abatement action taken 

on private property). Compare City of Los Angeles v. Schweitzer, 

200 Cal. App.2d 448, 19 Cal. Rptr. 429 (?d Dist. 1962)(on appeal 

from order for reservoir survey made under Cal. Code Civ. Proc. 

§ 1242.5, report fails to indi.cate whether owner received notice 

and hearing; interlocutory order held nonappealable). 

374. Compare City of Los Angeles v. Schweitzer, 200 Cal. App. 2d 

448,19 Cal. Rptr. 429 (2d Dist. 1962). By motion, the owner of 
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land subject to a reservoir-survey order granted under Cal. Code 

Civ. Proc. § 1242.5 sought modification of the ordEr to increase 

the amount of the city'S security deposit, and to impose specific 

limitations (e.g., time limits, maximum number of test holes 

and trenches authorized to be excavated) and other conditions 

(e.g., city to supply owner with geological, survey, and 

topographical data, to hold owner harmless from liability for 

any injuries to third persons resulting from city's activities 

during survey, and to restore premises to previous condition on 

termination of survey) upon the city's activities. The trial 

court ordered an increase in the security deposit, but denied 

the other requested modifications. The grounds of the denial are 

not stated in the appellate report, and the owner's appeal was 

dismissed for want of jurisdiction, the order being deemed 

interlocutory • 
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