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52 11/15/68
Memorandum 68-88

Subject: Study 52 - Sovereign Immunity (Prisoners and Mentel Patients)

The attached tentative recommendation incorporates the polioy
decicions made at the July, 1968 meeting regarding prisoners and
mental patients. Sections 84k, 8u4k.6, 845.h, 845.6, and 856.8{48} were
approved as drafted. The other sections have been redrafted to
reflect the recent amendments tothe Welfare and Institutions Code.
The Conmission dlrected the staff to refaft . <+
Section 846 to make specitic reference to the civil arrest statutes.
The starf suggests that specific reference to the civil arrest
statutes be avoided because these gtatutes have been recently held
unconstitutional by the California Supreme Court, and therefore,smmsst
be redrafted.

Please resad the attached recommendation prior to the meeting.
We will go over it section by section at the meeting, after which
we hope to be able to distribute it for comment.

Respectfully submitted,

John Cook
Student legal Assistant
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W, s+ This tentative recommendation is being dlstriduted so that
nterested persons will be advised of the Comnisaion's tentative con-
clusions and can make their views known to the Commission. Any com-
ments sent t0 the Commission will be considered when the Commission
determines what recommendation it will make to the Califorania leglalature.
The Commission often substantially revises tentative recommendations
a8 & result of the camments il receives, Hence, this tentative recommenda-

tion is not pecessarily the recommendation the Commission wiﬁ submit to
the h . .




. NOTE _

This recommendation inejudes an explanatory Comment to sach
seetion of the recommended legislation, The Comments are written
as if the legislation were enscted sinoe their primary purpose ia
to explain the law as it would exist (if enacted) to those who will
have oceasion to use it atter it is in effeet,
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#52 11/15/68
TENTATIVE
RECOMMENDATION OF THE CALIFORNIA
LAW REVISION COMMISSION

relating to
SOVEREIGN IMMUNITY

FUMBER 10 - REVISION OF THE COVERMMENTAL LIABILITY ACT

Police and Correctiomal Activities ‘

Medical, Hospital, and Public Health Activities

BACKGRCUND

Comprehensive legislation relating to the liability of publie
entities and thelr employees was emacted in 1963. Under that legls-
lation a public entity 1s directly liable for the dangerous condition
of ite property” and is vicariously liable for the torts of its
employees .2 Generally, the liability of public employees is determined
by the same rules that apply tec private persona.3 However, a public
employee is glven an overriding immnity from liability for injuries
resulting from an exercise of dlscretion vested in him, and the
vicarious liability of the public entity also is limited by this

lmunity for discretionary acts.h

Gov't Code § 835. ;
Gov't Code § 815.2. "
Gov't Code § 820.

Gov't Code § 820.2.




These broad genersl rules are supplemented by specific ones i
relating to certain mejor areas of potential liability. For example,
such speciflic rules are provided for police and correctional activi-
ties? and for medical, hospilal, and public health activitdes.®
With certain significant exceptions, these specific rules merely
specify the extent ‘to vhich the immnity for discretlonary acts
applies in particular situations.

The Commiseion has reviewed the ilmpact of the legislation enacted
in 1963 upon policeand correctional activities and upon medical,
hospital, and public health activities. It has alsc considered the
effect of judlcilal decisions that have construed that legislation.

As a result, it submits this recommnendation.

> Gov't Code §§ B4L-8LS.

Gov't Code §§ 854-856.4.




RECOMMENDATIONS

Police and Correctional Actlvities

General Immunity for injuries ceused by or {o prisoners

Goverument Code Section 844.6 gives public entities a broad
immunity from llablliity for injuries caused by or to "priscners.”
Except for injuries arising out of the operaticn of s motor wehicle
or medical malpractice, & priscner has no right to recover from the
public entity for injuries that result from the negligence of a public
employee'or from s dangerous condition of public property. The immunity
applies to any “"inmste of a priscn, jail or penal or correctional
facility."T Thus, the immunity extends to innocent--as well as guilty--
persone held in custody. Section 844.6 provides immunity only for the
public entity; it does not cover the publie employee nor, except in
malpractice cases, does 1%t requirerthe public entity to pey any Judg-
ment against the public employee. Thus, the section is inconsistent
with the general rule under the governmental liakhility act that the
employing publie entity iz liable whenever its public empioyee Incurs
a liabllity in the scope of his employment.

The Commission has carefully considered the reasons that caused
the Legislature to include Section 84Y4.6 in the governmental liability
act. Nevertheless, it reccrmends that the immunity provided by that
section be restricted to adults already convicted of = crime and
Juveniles adjudged wards of the court far violating a law or order of

the juvenile court. Public entitles should be reguired to avoid

7
Gov't Code § Bhk.
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dangerous property conditions in detention facilities for persons
held pending trisl and should be liable for injuries to such persons
caused by the negligent or wrongful acts or amissions of public
employees acting in the scope of their employment. For example, the
publie entity should not have a blanket immunity where an ill person,
mistakenly thought to be drunk, e confined and is injured by other

prisoners or by dangerous property conditions.
Sutdivision (&) of Secticn 84 .6 requires the publir-entity to -

ray eny malpractice judgment against its employee who is "licensed"

1n one of the healing .arts. .This provision might be construed to
exclude medical personnel who ere "registered" or "certifiéd“

rather than "licensed" snd aleoc might exclude certgin medical personnel
specifically exempted from licensing requirements. The Commission
recommends that subdivisicn (d) of Secticn 844.6 be revised to make
clear that it applies to all puklic employees who may lawfully practice
ocne of the healing arts, and not merely to those who are "licensed."
This revision would make the section reflect more accurately its
original intent.

Section 844.6 alsc has been affected by judiclal decisions which
hold that it does not cover liability imposed by Section 845.6 for
fallure to summon medicel care for a prisoner in need of ilmmediate
medical care. The Commission recommends that Section 844.6 be
revised to codify these decisions and to make it clear that certain
other speciel rules of limbility preveil over the general immunity

conferred by Section 844.6.

8
See, e.g., Bus. & Prof. Code §§ 1626(c) (professors of dentistry},
21%‘7 1 (temporary medical staff in state institutions), 2147 (medi-
cal students), end 2147.5 {(uncertified interns end residents).

-4
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The general immunity conferred by Secﬁion 8LL.6 1s bulwarked
by & specific immunity under Section 846 for any injury "caused by
the failure to mske an arrest or by the fallure to retain an arrested
person in custody." It seems clear that the immunity conferred by
Section 845 was intended to pertain only to persons arrested or taken
into custody under criminal process or on criminal charges. The
application of the statutory language to instances of civil arrest,
as authorized by Secticns 478-504 of the Code of Civil Procedure,
eppears not to have been considered. Moreover, these provisicns of
the Code of Clvil Provision have very recently been declared uncon-
stitutional by the California Supreme 00urt,9 and 1t is uncertain
wvhat action,.if any, the Legislature will take to replace them. In
any event, the Commission recommends that Section 84E be revised to
ﬁake clear that civil arrest cases are not within the specific

imminity conferred by that section.

9 .
In Re Harris, 69 Cal.2d __ , __ Cal. Rptr. __, P.2a __ (1968).
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Medical, Hospital, and Public Health Activities

General immnity for injuries caused by or to mental patients

Section 854.8 of the Government Code parallels Section 844.6
(immnity for injuriee by or to a prisoner) and confers a general
immnity upon the public entity--but not upon the public employee--
for any injury caused by or to a person "committed or admitted" to
a "mental institution.” Since enactment of Section 854.8 in 1963,
the provisions of the Welfare and Iestltuticns Code that deal with
the care and treatment of mental patients have been substantially
revised. The language in Section 854.8 and related sections mo
longer accords with the terms used in the Welfare and Insetitutions
Code.

The phrase "committed or admitted" in Section 854.8 appears to
have been intended to meke that section applicable to all immates of
mental Institutions, whether voluntarily or involuntarily confined.
However, the word "committed" might not be construed to cover all
of the various procedure39 now used to effect the involuntary confine-
ment of persons in mental ingtitutions. Moreover, although "mentai
institution" is defined in Government Code Section 854.2, this
definition also uses the word “committed" {in this case, without the
alternate "admitted") and further is based on the definition of
“"mental illness or addiction” set forth in Govermnment Code Section
854.4, The latter definition, in turn, is based on terms (now obsolete)

-

See, e.g., Welf. & Inst. Code §§ 5206 (court-ordered evaluation for
mentally disordered persons), 5304 {90-day court-ordered involun-
tary treatment of imminently dangercus persons).
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that formerly were used in the Welfare and Institutions Code.

To reconeile these Government Code Sections with the new termi-
nology of the Welfare and Institutione Code, the Commission recommends
that Section 854.2 (defining "mertal institution") be revised and
that a new Section 854.3 be added to define "county psychiatric
hospital:" Together, these sections would include (1) county
psychiatric hospitals (see Welfare and Institutions Code Section
7100), {2) such state hospitals for the care and treatment of the
mentally disordered and mentelly retarded as are defined and listed

in the Welfare and Institutions Code,lﬁ

and (3} the California Reha-
bilitation Center for nmarcotic addicts. Govermment Code Section
854 .4 (defining "mental iliness or addiction") should be revised to
define "mental illness or addiction” as any mental or emoticnal con-
dition for which a person may be cared for or treated in a mental
institution. This revieion would eliminate the existing inconsistency
bgtween thet section and the revised provisions of the Welfare and
Institutions Code, and also would minimize the possibility thet future
changes in the Welfare and Institutions Code will create similar
inconsistencles.

The Commission recommends that the broad geheral lmmnity conferred
by Section 854.8 be restricted to those persons who are inmates of a

state hoepital for the mentally discrderd, the California Rehabilitation

Center for narcotic addicts, or a county psychlatric hospital. This

10
See Welf. & Inst. Code §§ 7200, T7500.
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revision would make clear that the Iimmunity covers only "inmates" and
not outpatients. Further, it would change existing law to exclude
inmates of a state hospital for the mentally retarded. Under the
revised section a dlstinction would thus be made between inmétes of the
state hospitals for the care and treatment of the mentally disordered
(1isted in Welfare and Institutions Code Section 7200) and the inmates
of the state hospitals for the care and treatment of the mentally
retarded (1listed in Welfare and Institutions Code Section 7500). It
would not seem that inmetes of the state hosepitals for the mentally
retarded are so lrrationel or so dangerous to themselves or others that
they should be precluded from recovering for injuries that result

from dangerocus conditions of public property or from the negligence

of public employees. If a mentally retarded person is dangercus to
himself or others, he may be transferred to a state hospital for the

mentally d Lsorderedt

and the blanket immunity provided by Section
854.8 will then be applicable. This restriction of the general immunity
conferred by Section 854.8 would not affect the specific immnities
provided in Sections 855.6 (failure to make physical or mental examina-
tion), 855.8 {disgnosing or failing to diagnose mental illness), or

856 (determinations to confine or release and determinations establish-
ing the terms and conditions of confinement for mental illness).
Basically, these pectione preserve immnity for discretionary deciéions

but impose liability for negligent implementation of those decisions.

See Welf. & Inst. Code §§ 163, 7200, 7300.

-8-




The immmnity provided by these sections, therefore, should be broadly
applicable to all persons who are or may be mentally ill or mentally
retarded.

In addition, the Commission recommends that Section 854.8 be
revised to make changes similar to those recommended in connection
with Section 84%.6 (relating to prisoners). These changes would meke
clear the extent to which those sections that impose special liabilities
prevail over the blanket immunity conferred by Section 854.8. They
would also clarify the scope of the indemnification requirement for
public employees "licensed" in one of the healing arts. See the

foregoing discussion of incidental changes relating to prisoners.

Liability for escaping or escaped mental patients

Section 856.2 presently confers immunity only as to injuries
caused by an escaping or escaped mental patient. Injuries sustained
by the escapee are not covered. Certain other jurisdictions impose
liability where a mental patient escapes and is injured because of
his inabllity to cope with ordinary risks.1? The Commission recommends
that Section 856.2 be extended to confer immunity for injuries sustained
by an escaping or escaped mental patient. The immunity should alseo
apply equally a8 to mentally il) and mentally retarded patients. These
changes would be consistent with the rationale of Section 856.2 that
the public entity should not be responsible for the conduct of a mental

patient who hae escaped or is attempting to escape.

See, e.g., Callahan v. State of New York, 179 Misc. 781, LO N.Y.S.2d
109 {Ct. Cl. 1943), aff'd 266 App. Div. 1054, 46 N.¥.5.2d4 10k (1943)
(frostbite sustained by escaped mental patlent)

-G=
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Miscellaneous

The Commission alsoc recommends a numberof technical or clarifying
changes in the Government Code provisions that deal with liability in
connection with police and correctional activities. These changes do
not invelve any significant policy considerations not reflected in

the foregolng discussion.

The Commission's recommendation would be effectuated by the

enactment of the following measure:

-10-
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An aét to amend Sections 8ih, 8uk.6, Bus5.L, BL5.6, 8L6, Bsh.2,

854 .4, 854.8, 855.2, 856, and 856.2 of, and to add Section

854.3 to, the Government Code, relating to the liability

of public entities and public employees.

The pecple of the State of Califcrnia do enact as follows:

-11-




§ 8uk

Section 1. Section 8Ly of the Govermment Code is amended

to read:

8L4. As used in this chapter, "prisoner" imeludes-an-immase
of-a-prigeny-jail-or-penai-or-eorvectional-~faeiiidys means:

(a) A person who is held in custody pursuant to a previous

adjudication, whether finmal or not, that he is guilty of a crime;

or

——— !

{b) A person within the jurisdiction of the Juveniie court i

who is held in custody pursuant to a previous sdjudication, whether

fizal or mot, declaring him to be & ward of the juvenile court under

Section 602 of the Welfere and Institutions Code.

Comment. Section 844 is amended to limit the provisicna applyling
to "prisoners” to those persons who bave been convicted of a crime
and those minors who have been adjudged a ward of the court for vios
lating & 1law or an order of the Juvenrile court. :

An adult who hae been charged with a crime and is held in custody é
pending trial is not a "prisoner." A minor who the Jjuvenile court has
found is nét a fit and proper subject to be dealt with under the
Juvenile Court law and against whom the court has ordered criminal pro-
ceedings to be resumed or instituted 1s not a "prisoner" until he has
been convicted, See Welf,& Inat. Code § 707. However, a minor who has
been sdjudged a ward of the court who has violated n law or an order of the
Juvenile court is & "prisoner." See Welf.& Inst. Code § 602.

A person on parcle is not a prisoner since he is not "held in custody.”

However, a prisoner continues to be "held in custody" while in e work camp §
or similar facility, while engaged in fire suppression, or while undergoing i

medical treatment in a county hoepital. f

w10
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§ Buk.6

Sec. 2. Section 84L.6 of the Government Code is amended
to read: i
84k.6. (=) HNotwithstanding any other provisions of 3aw

this part , except ae provided in subdivieiens-{bJ;-{e}y-and-{d)

ef this sectlon and in Sections 814, 814.2, 845.4, and BU45.6 ,

a public entity is not liable for: !

(1) An injury proximately caused by any prisoner.

(2) An injury to any prisoner.

(b) Nothing in this section affects the liability of a
public entity under Article 1 (commencing with Section 17000} of
Chapter 1 of Division 9 of the Vehiele Code.

{c) Nothing in this section prevents a person, other than a
prisoner, from recovering from the public entity for an injury
resulting from the dangercus conditicn of public property under

Chapter 2 (commencing with Section 830) of this part.

{d) Nothing in this sectlon exonerates a public employee

from ligbility for injury proximately caused by his negligent or
wrongful act or omission. The public entity may %but is not
required to pay any Judgment, compromise or settlement, or may but
is not required to indemnify any public employee, in any case where
the public entity is immune from liability under this section;
except that the public entity shall pay, as provided in Article 4
(commencing with Section 825) of Chapter 1 of this part, any
Judgment based on a claim against a public employee iieemsed-im who

is lawfully engaged in the practice of one of the healing arts

-13-
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§ Buk.6

under Bi?isiea-a-Geemmeaeiag—with-Seetisa-SOQJ-ef-the-Busiaeaa

and-Professiens-Cede any law of this state for malpractice aris-

ing from ern act or omission in the scope of his employwment, and
shall pay any compromise or settlement of a claim or actlon based

on such malpractice to which the publie entity has agreed.

Comment. Subdivision {a) of Section 844.6 is amended to make
clear that the limited J.iabuity imposed by Section 845.4 (interference
with right of prisoner to seek Judicial review of legality of confine-
ment) and Section 845.6 (failure to summon medical care for prisoner
in need of immediate medical care) also constitute exceptions to the
general principle of nonliability embodied in Section 84k.6. It has

been held that the liability imposed on a public entity by Section

845.6 exists notwithstanding the brosd immnity provided by Section
84h.6. Apelian v. County of Los Angeles, 266 Adv. Cal. App. 595, 72 Cal.

Rptr. {1968); Hart v. County of Orange, 254 Cal. App.2d 302, 62 Cal.

Rptr. 73 (1967); Sanders v. County of Yuba, 247 Cal. App.2d 748, 55 Cal.

Rptr. 852 (1967). The reasoning that led the courts to so hold would
indicate that Section 845.4 also creates an exception to the immunity
granted by Sectlon th.6, but no case in point has been found.

The amendment to subdivision (a) is also designed to eliminate
uncertainty. As originally enacted, this subdivision appears to pre-
clude liability {except as provided in this section) elesewhere
provided by any law. Taken literally, this would impliedly repeal, at
least in some cases, Penal Code Sections 4900-4906 (1iability up to
$5,000 for erronecus conviction), Moreover, as a specific provision,
it might even be construed tc prevail over the general language of
Government Code Sections 814 and 814.2, which preserve nonpecuniary

liability and liability based on contract and workmen's compensation,
~1h-
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§ Bik.6

Implied repeal of these liabllity provisions, however, dcee not appear

to have been intended. The problem is solved by ; : :
limiting the "notwlthstanding" clause to "this part" and expresely
excepting Sections 81k and 81k.2. The exception for subdivisions (b),
(¢), and (d) bas been deleted as unnecessary.

The amendment to subdivision (d) expands the mandatory indemnifi-
cation requirement in malpractice cases to additional medical personnel
to whom the same rationale applies. The section, as originally enacted,
was unduly restrictive since it referred only to medical personnel
who were "licensed” (thue excluding, under a possible narrow interpre-
tation, physiclans and surgeons who are "certificated" rather than
licensed, as well as "registered" opticians, physical therspiste, and
pharmacists) under the Business and Professions Code {thus excluding
other laws, suck as the uncodified Osteopathic Act). In addition, the
insistence on ilicensing precluded application of subdivision (d) to
medical personnel lawfully practicing without a California license.
E.g., Bus. & Prof. Code §§ 1626(c){professore of dentistry}, 2137.1
(temporary medical staff in state institution), 2147 (medical students),

2147.5 (uncertified interns and residents).

-15-
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§ 8L5.4

Sec. 3. Section 845.4 of the Government Code is amended
to read:

845.4. HNeither a public entity nor a public employee
acting within the scope of his employment 1s liable for inter-
fering with the right of a prisoner to obtain a judicial deter-
mination or review of the legality of his confinement; but a
public employee, and the public entity where the employee is
acting within the scope of his employment, 18 liable for injury
proximately caused by the employee's intertionsal and unjustifiable
interference with such right, but no cause of action for such

injury may-be-cemmesnced shall be deemed to accrue until it has

first been determined that the confinement wss illegal.

Comment. Section 845.4 is amended to refer to thetime of the
accrual of the cause of action. This amendment clarifies the relation-
ship of this section to the claim statute. As originally enacted, the
statute of limitetions might have expired before illegality of the
imprisomment was determined--a determination that mist be made before

the action mey he commenced.

~16-




§ 845.6

Sec. 4. Section 845.6 of the Govermment Code is amended
to read:

845,6. Neither & public entity nor a public employee is
liable for inqury proximately caused by the failure of the
employee to furnish or cobtain medical care for a priscner in his
custody; but, except as othervise provided by Sections 855.8 and
856, & public employee, and the public entity where the employee
is acting within the scope of his employment, is liable if the
employee knows or has reason to know that the prigonmer is in
need of immediate medical care and he falls to take ressonable
action to summon such medical care. Nothing in this section exonerates
a public employee ddeepsed-48 Who 15 jnwfylly engaged 4n the
practice of one of the healing arts under Division-2-{ commeneing
with-Seetion-500)-of-the-Business-and-Prefessions-Code any law

of this state from 1liability for injury proximately caused by

malpractice or exonerates the public entity from 2iabilisy-few

injury--preximately-eaused-by-cuek-malpractiee its obligation

to pay any Judgment, compromise or settiement that it is

required to pay under subdivision (d) of Section 844.6 .

Comment. Section 845.6 1s amended to expand the greup of

public employees who are referresd to as potentially lisble for

medical malpractice to include all types of medical personnel, not

merely those who are "licensed” under the Business and

Professions Code: This conforms Section 845.6 to amended Section

844 .6, The amendment alsc clarifies the relationship of Section 845.6

and subdivision {d) of Section 844.6.

-17-
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§ 846

Sec. 5. Section 846 of the Govermnment Code 1s amended
to read: }
846. (a) Neither a public entity nor & public employee
is 1liablie for injury caused by the failure to make an arrest
or by the failure to retain an arrested person in custody.

"Fallure to retain" includes, but is not limited to, the escape

or attempted escape of an arrested person and the release of an

arrested person from custody.

(b) Nothing in this section affects liability under Chapter

1 {commencing with Section 478 of Title 7 of Part 2 of the Code

of Civil Procedure) smd Article U (commencing with Section 26680)

of Chapter 2 of Part 3 of Division 2 of Title 3 of the Govermment

Code for escape or rescue of a person arrested in a civil action.

Comment. Subdivision {a) of Section 846 1s amended to add the
second egnience which codifies existing law and makes clear that
"failure to retailn" ineludes not only discretionary release of an
arrested persen but also negligent failure to retsin an arrested

person in custody. See Ne Casek v. City of Los Angeles, 233 Cal.

App.2d 131, 43 Cal. Rptr. 29k (1965){city not liable .to pedestrian

injured by escaping arrestee).

An action arising out of a civil arrest is specificslly excluded
by the aﬂdifion of subdivision (b). The civil arrest statutes establish
8 policy of perscnal liability of public officers (e.g., sheriff,
marshal, or constable) who fail to retain in custody a person arreasted

under civil arrest proceedings. This liability 18 not dependent on the

commigsion of & tort by the perscn who escapes, but is a liability of

18- )
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§ 8he

the officer to the party who invoked civil arrest as a provisionsl
remedy and whose.rights have thus been frustrated by the escape. See

Gov't Code §§ 26681, 26682; Code Civ. Proc. §§ 501, 502.

-1g-
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§ 854.2

Sec. 6. Section 854.2 of the Government Code is
amended to read:

854.2 As used in this chapter, "mental institution®’
meahs any faeiliiy-fow-the-ecare-or-ireatment-of-persons

eclinitted - for-mentai-iitneas-or-addiesion state hospital for

the care sand treatment of the mentally disordered or the men-

tally retarded, the California Rehabilitation Center referred

to in Section 3300 of the Welfare and Institutions Code, or

any county psychlatric hospital .

Comment. Section 854.2 is amended to specify more precisely
the Institutions that are embraced within the definition. For-
merly, the definition included only facilities "for the care or
treatment of persons ccommitted for mental iliness or addietion.”
The amendment makes clear that the designated institutions are
"mentel institutions" even though they are used primarily for
persons voluntarily admitted or involuntarily detained {but not
"committed") for observation and diagnosis or for treatment.

See, €.8., Welf. & Inst. Code §§ 703 (90-day court-ordered
observation and treatment of minors appearing to be mentally 111),
705 {temporary holding of minor in peychopathic ward pending hear-
ing}, 5206 (court ordered evaluation for mentally disordered
persons ), 5304 (90-day court-ordered involuntary treatment of
imninently dangerous persons), 6512 {detention of menially retarded
Juvenile pending committment hearings).

Section 7200 of the Welfare and Institutions Code lists the
state hospitals for the care and treatment of the mentally dis-
ordered and Section 7500 of the Welfare and Institutions Code lists

the state hospitals for the care and treatment of the mentally
-0
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§ 85Lk.2

retarded.

The principal purpose of the California Rehabilitiation
Center, established by Section 3300 of the Welfare and Institu-
tions Code, is "the receiving, control, confinement, employment,
education, treatment and rehabilitation of persons under the
custody of the Department of Corrections or any agency thereof
who are addicted to the use of narcotics or are in imminent
danger of becoming so addicted.” Welf. & Inst. Code § 3301.

"County psychiatric hospital" is defined in Section 854.3

of the Goverument Code. See also Goff v. County of Los Angeles,

25h Cal. App.2d U5, 61 Cal. Rptr. 840 (1967 ){county psychiatric

unit of county hospital as "mental institution").




§ 85h.3

Sec. 7. BSection 854.3 is added to the Covernment Code,
to read:

854.3. As used in this chapter, "county psychiatric
hospital" means the hospital, ward, or facility provided
by the county pursuant to the provisions of Section 7100 of

the Welfare and Institutions Code.

Comment. The term "county psychiatric hospital” is defined
to include the county facilities for the detention, care, and
treatment of persons who are or are alleged to be mentally
disordered or mentally retarded. See Welf. & Inst. Code
§ 7100. The definition takes the same form as in other statutes.

See, e.g., Welf, & Inst. Code §§ 6003, T1O0l.
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§ 854.4

Sec. 8. Section 85L.4 of the Government Code is
amended to read:

854.4. As used in this chapter, "mental illness or
addiction" means merial-illnessy-Eenial-diserder-bordering
on-meniad-ilinessy-wentai-defieieneyy-epitepsyy ~habii- forming
drug-adddetiony-nareotie-drug-addiesiony-dipsenania-o¥
#nebriety;-cemuai-peyechopathyy -or-such-rental-abormality
as-te-evideaee-u%ter-laek—ef-pewer-te-eaatrel-aenual—impulses.

any mental or emotional corndition, including addiction, for

which a person may be detained, cared for, or treated in s

mental institution .

Conment. Section 854.4 is amended to eliminate the specific
listing of mental or emotional conditions for which a person could,
at the time the section vas enacted, be committed tc a public
medical facility and to substitute general lapguage that includes
all mental or emotional conditions for which & person may be volun-
tarily admitted or involuntarily detailned in & mental institution.
See Section 854.2 (defining "mental inastitution").

Since epactment of Section 854.4 in 1963, the Welfare and
Institutions Code has bheen revised to make a number of changes in
the categories of mental illness previcusly specified in this
section. The amendment eliminates the inconeistency between Sec-
tion 854.4 and the revised provisions of the Welfare and Institu-
tions Code relating to mental illness and minimizes, if not
eliminates, the poasibility that future revieions of those provisicns
will create a similar inconsistency.
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§ 854.8

Sec. 9. Section 854.8 of the Government (ode is amended
to read:

854.8. (a) Notwithstanding any other provision of zaw

this part , except as provided in subdivisiess-{bjy-{e)-and

fa3-of this section and in Sections 814, 814.2, 855, and 855.2 ,

a public entity is not liable for +-{2j}-as an injury proxi-
mately caused by , aay-person-eesmisted-or-admitied-to-a-mental
tnstitution.--(29-An-injury-so-any-percon-eonmitted-or-admitied

te-a-mentai-instisutieny or to, an inmate of (1) any state

hospital for the care and treatment of the mentally disordered, i

(2) the California Rebabilitation Center referred to in Section

3300 of the Welfare and Institutions Code, or (3) any county

psychiatric hospital .

{b) Nothing in this section affects the liability of
& public entity under Article 1 {commencing with Section
17000) of Chapter L of Division 9 of the Vehicle Code. :

(e) HNothing in this section prevents a person, other than
a-perser an immate eeppitted-ov-admitited -te-a-meptal-irstitntien

described in subdivision {a) , from recovering from the public

entity for an injury resulting from the dangerous condition
of public property under Chapter 2 (commencing with Section
830) of this part.

(4) Nothing in this section exonerates a public employee
from liability for injury proximately caused by his negligent
or wrongful act or omission. The public entity may but is

not required to pay any Jjudgment, compromise or settlement,
-0l




§ 854.8

or may but is not required to indemnify any public employee,
in any case where the public entity is Immune from liability

under this section; except that the public entity shall pay,

as provided in Article 4 (commencing with Section 825) of

Chapter 1 of this part, any judgment based on & claim against

8 public employee iieemsed-én who 1s lawfully engaged in the

practice of one of the healing arts under Bivisien-2-{conmene-
$ng-with-Geetion-500)-6f-the- Pusiness-and-Profescions-Code

any law of this state for malpractice ariesing from an act or

cmigsion 1in the scope of his employment, and shall pay any
compromise or settlement of a claim or action based or such

malpractice to which the public entity has agreed.

Comment. The changes in subdivision (d) and in the intro-
ductory pertion of subdivision (a) of Section 854.8 parallel the
similar amendments to Section 844.6 and are explained in the
Comment to that section.

Subdivision (a) is further amended to clarify the scope of
the immunity. Formerly, the immunity covered an injury by or
to "any person committed or admitted to a mental Institution.”
The amendment specifies that the immunity covers injuries caused
by or to immates of the state hospitals for the mentally dis-

the California Rehabilitation Center (narcotic addicts), and
ordered, / the county psychiatric hospitals, thus making clear
that the immnity does not cover outpatients (it extends only to
"inmates") nor patients confined in the state hospitals for
the mentally retarded. However, the specific immunities pro-

vided in Sections 855.6, 855.8, and 856 are not so limited.
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made to Section 845.4. See the Comment to Section 845.4.

§ 855.2

Sec. 10, Section 855.2 of the Govermment Code is
amended to read:
855.2. Neither a public entity nor a public employee

acting within the scope of his employment is liable for

interfering with the right of an immate of a medical facility
operated or malntalned by a public entity to obtaln a jJudielsld
determination or review of the legality of his confinement;

but a public employee, and the public entity where the employee
18 acting within the scope of his employment, is liable for
injury proximately caused by the employee's intentional and
unjustifiable interference with such right, but no cause ¢f

action for such injury mey-be-cesmeneed shall be deemed to

acerue until it has first been determined that the confinement

wae illegal.

Comment. The amendment to Section 855.2 is simlilar to thai
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§ 856

Sec, 11 Section 856 of the Government Code is amended é
to read:

856. (a) Neither a public entity nor a public employee
acting within the scope of his employment is liable for any
injury resulting from determining in accordance with any appli-
cable enactment:

(1) Whether to confine a person for mental illness or
addiction.

{2) The terms and conditions of confinement for mental
illness or addiction ir-a-medieal-faeiiiiy-operated-or-maintnined
by-a-publie-ensity . |

(3) Whether to parole , grant a leave of absence to, or

release a person fyem-eonfinement confined for mental illness
or addiction in-a-mediesd-faeility-eperated-er-maintained-by-a
sublic-entity .

{b) A public employee ie not liable for carrying out with
due care & determination described in subdivision (a).

{c) Nothing in this section exorerates a public employee
from 1liability for injury proximately caused by his negligent
or wrongful act or omiseion in carrying out or failing to carry
oub:

(1) A determination to confine or not to confine a person
for mental 1llness or addiction.

(2) The terms or conditions of confinement of a person for
mental 1llness or addiction in-a-medienl-faeiliiy-omerated-ow

maintained-by-a-pubiie-entisy .
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(3) A determination to parole , grant a leave of absence

to, or release a person frem-eeafinmement confined for mental
illness or addiction ir-a-medieal-faeiiity~speraied-or-mairtaisned
by-a-pablie-entisy .

{d) As used in this section, "confine" includes admit,

commit, place, detain, and hold in custody.

Cormment. Section 856 is amended to make reference to "leave of
absence" since the Welfare and Institutions Code appeare to consider
such leaves equivalent to parcles. See Welf. & Inst. Code § T7351.
Subdivision (d) has been added to clarify application of this section
to all cases within its rationale. The phrase "in 2 medical facllity
operated or maintained by a public entity," which appeared four times
in the section, has been deleted because, to the extent that this
phrase had any substantive effect, it resulted in an undesirable

limitation on the immnity provided by Section 856.
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§ 856.2

Bec. 11. Sections 856.2 of the Government Code is
amended to read:

856.2. Neither a public entity nor a public employee
is liable for an injury caused by or to an escaping or escaped
perscn who has been eemmiiied confined for mental illness or

addiction. Nothing in this section exonerates a public employee

from lisbility if he acted or failed to act because of actual

fraud, corruption, or actual malice.

Corment. The amendment of Section 856.2--by insertion of the
words, "or to"--makes it clear that injuriee suetained by escaping
or escsped mental patients are not a basls of liability. Other
Jurisdictions have recognized that, when a mental patlient eacapes
as a result of negligent or wrongful acte or omissions of custodial
employees, injuries sustained by the escapee as & result of his
inability dve to mental deficiency or illness to cope with ordinary
rdsks encountered, may be a basis of state liabllity. See, .g.g.,
Callaban v. State of New York, 179 Mise. 781, 40 N,Y.S.24 109 (Ct. Cl.

1943), aff'd 266 App. Div. 1054, 46 N.Y.8.2d 104 (1943)(frostbite

sustained by escaped mental patient); White v. United States, 317

F.2d 13 (Lth Cir. 1963)(escaped mental patient killed by train).
The immunity provided bty Section 856.2 makes certain that California

will not follow these cases. Although there is a substantial overlap .
in the fmmunity provided by Section 856.2 and the broad immunity
provided by Section 854.8, Section 856.2 covers patients in the state

hospitals for the mentally reterded while Section 854.8 does not.

Formerly, Section 856.2 covered only persons who had been "committed"

for mental illness or sddiction. The substitution of "confined"” for
._29_
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§ 856.2

"committed" makes clear that the immunity covers all persons who sre
confined for mental illness or addiction, whether or not they are
"committed."

The second sentence has been added so that a public employee who,
for exemple, meliecicusly injures an escaped mentsl patient cannot
avold 1lisbiiity. This addition is requlred since the immunity has been
extended to inciude Injuries caused to an escaping or escaped mental
patient. The sentence adopts langusge used in other provisicns of the
Governmental Liability Aet. See, e.g., Section 995.2 (grounds for

refussl to provide for defense of actlon against public employee).
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