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11/15/68 

SUbJect: S~ 52 - Sovere1f3l1 Tmramit), (Pr180Ders aDd Mental Patients) 

The attached tentative reCOlllllendat1on 1ncol'poratea the poU07 

dec1I101111 _de at the Jul.)', 1968 meetiDg repZ'l1iDg priBODerl aDd 

mental PltieJlte. SeetiOM~, 844.6, 845.4, 84,.6, U4 85~.8(4) vere 

appl'O'le4 aa drafted. The other 8eet10D11 have been red3tted to 

reflect the recent amendment8 to tbe Weltare and Inst1 tut10na Code. 

'!'be 0cImn1881on d1Ncted the staff to redraft . ';.' 

Section 846 to IIBke 8pec1t1c reference to the cIvil aneat statute •• 

The staff 1lU8P8t1 that BpecIf1c reference to the clvU arrest 

8tatute' be avoIde4 becau.e the8e statute8 have been recentl)' held 

UDcon8titut1oJlal b)- the OIlU'orn1a &1p1eae Court, and therefol'e,..-t 

be redrafted. 

PleaH ree.d the attaohed recoa.ndation prior to the meetII11. 

We wiU SO over It Hetion'b)- section at the meetiDg, after wbich 

we hope to be able to d1atribute it for ecaaent. 

ReBpec~ subm1tted, 

Jolin Cook 
Student teaal AuLstant 
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NotE 
ThlI recolIIlDeDdatiOll includes an ezplanatory Comment to each 

_tiGn cd the recommended legislation. The Commenta &1'6 written 
88 if the JeaIslaticm .were enaeted ainoe their pl'imary plU'JIOI! ill . 
to explain the law 88 it would exist (if enacted) to thoee who will 
bn occasion to uae it after it ia in e1feet. 
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TENTATIVE 

RECOl+IENDATION OF THE CALIFORNIA 

lAW REVISION CON>IISSION 

relating to 

SOVEREIGN IJ.IMtlNITY 

NUMBER 10 - REVISION OF THE GOVERNMENTAL LIABILITf ACT 

Police and Correctional Activities 

Medical, Hospital, and Public Health Activities 

BACKGROUND 

comprehensive legislation relating to the liability of publio 

entities and their employees was enacted in 1963. UDder that legis­

lation a public entity is directly liable tor the dangerous condition 

ot its propertyl and is vicariously liable tor the tortll ot its 

employees.2 Generally, the liability of public employees is determined 

b.1 the same rules that apply to private persons. 3 However. a public 

employee is given an overriding immunity trom liability tor injuries 

resulting trom an exercise of discretion vested in him, and the 

vicarious liabUity ot the public entity also is 11mited by this 

immunity tor discretionary acts. 4 

1 
Gov't Code § 835. 

2 Gov't Code § 815.2. 

3 Gov't Code § 820. 

4 Gov't Code § 820.2. 
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These broad general rules are supplemented by specific ones 

relating to certain major areas of potential liability. For example, 

such specific rules are provided for police and correctional activi· 

ties5 and tor medical, hospital, and public health- aetiV1t1es. 6 

With certain significant exceptions, these specific rules merely 

specit.y the extent to which the immunity for discretionary acts 

applies in particular situations. 

The CcIIIIniBsion has reviewed the impact ot the legislation enacted 

in 1963 upon police-'1UId correctional activities and upon medicsl, 

hospital, and public health activities. It has also considered the 

effect of Judicial decisions that have construed that legislation. 

As a result, it submits this recommendation. 

5 Gov't Code §§ 844-846. 

6 
Gov't Code §§ 854.856.4. 
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RECOMMENDATIONS 

Police and Correctional Activities 

General immunity for injuries caused by or to p~isoners 

Government Code Section 844.6 gives public entities a broad 

immunity from liability for injuries caused by or to "prisoners." 

Except tor injuries arising out of the operation of a motor vehicle 

or medical malpractice, a prisoner has no right to recover from the 

public entity tor injuries that result from the negligence ot a public 

employee or from a dangerous condition ot public property. The 1Ilmunity 

applies to any "inmate ot a prison, jail or penal or correctional 
7 

tacility. " fhus, the immunity extends to innocent --as well as gull ty--

persons held in custody. Section 844.6 provides iDlnunity only tor the 

public entity; it does not cover the public employee nor, except in 

malpractice cases, does it require the public entity to pay any Judg-

ment against the public employee. Thus, the section is inconsistent 

with the general rule under the governmental liability act that the 

employing public entity is liable whenever its public employee incurs 

a liability in the scope of his employment. 

The Camnission has carefully considered the reasons that caused 

the Legislature to include Section 844.6 in the governmental liability 

act. Nevertheless, it recommends that the immunity provided by that 

section be restricted to adults already convicted ot a crime and 

juveniles adjudged wards of the court tar violating a law or order ot 

the juvenile court. Public entities should be required to avoid 

7 
Gov't Code § 844. 
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dangerous property conditions in detention facilities for persons 

held pending trial and should be liable for injuries to such persons 

caused by the negligent or wrongful. acts or omissions of public 

employees acting in the scope of their employment. For example, the 

public entity should not have a blanket immunity where an il.l. person, 

mistakenly thought to be drunk, is confined and is injured by other 

prisoners or by dangerous property conditions. 

Subdivision (d) of Section 844.6 requires the public·entity to . 

pay any malpractice Judgment against its empJ.oyee who is "licensed" 

in one of the h~!Uing .arts .• ,,':rhi!l; prOVision IDI1ght be construed to 

exclud~ medical personnel who are "registered" or "certified" 

rather than "1icensed" and also might exclude certain medical personnel 
8 

speCifically exempted fram licensing requirements. The Commission 

recamnends that subdivision (d) of Section 844.6 be revised to make 

clear that it applies to al.l. public employees who ~ l.awful.l.y practice 

one of the healing arts, and not merely to those who are "licenSed." 

This revision would make the section reflect more accurately its 

original intent. 

Section 844.6 also has been affected by Judicial. decisions which 

hold that it does not cover liability imposed by Section 845.6 for 

fa1l.ure to summon medical care for a prisoner in need of immediate 

medical care. The Commission recommends that Section 844.6 be 

revised to codify these decisions and to make it clear that certain 

other special. rules of l.1ab1l.ity prevail. over the general immunity 

conferred by Section 844.6. 

8 
See, ~, Bus. & Prof. Code §§ 1626 ( c) (professors of dentistry), 

2137.1 (temporary medical staff in state institutions), 2147 (medi­
cal students), and 2147.5 (Wlcertified interns and residents). 
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The general. immunity conferred by Section 844.6 is bul.warked 

by a specific immunity under Section 846 for any injury "caused by 

the failure to make an arrest or by the failure to retain an arrested 

person in custody." It seems clear that the immunity cOD:f'erred by 

Section 846 was intended to pertain only to persons arrested or taken 

into custody under criminal. process or on criminal charges. The 

application of the statutory language to instances of civil arrest, 

as authorized by Sections 478-504 of the Code of Civil Procedure, 

appears not to have been considered. Moreover, these prOl7isions of 

the Code of Civil Provision have very recently been declared uncon-

9 
stitutional by the Cal.Uornia Supreme Court, and it is uncertain 

what action,. if any, the legislature will take to replace them. In 

any event, the Commission recQlllDlends that Section 846 be revised to 

make clear that civil arrest cases are not within the specific 

immunity conferred by that section. 

9 
In Re HarriS, 69 Cal.2d --' _ Cal.. Rptr. -' _ P.2d _(1968). 
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Medical, Hospital, and Public Health Activities 

General immunity for injuries caused by or to mental patients 

Section 854.8 of the Government Code parallels Section 844.6 

(immunity for injuries by or to a prisoner) and confers a general 

immunity upon the public entity--but not upon the public employee--

for any injury caused by or to a person "committed or admitted" to 

a "mental institution." Since enactment of Section 854.8 in 1963, 

the provisions of the' Welfare and II:stitutions Code that deal with 

the care and treatment of mental patients have been Bubstantially 

revised. The language in Section 854.8 and related sections no 

longer accords with the terms used in the Welfare and Institutions 

Code. 

The phrase "committed or admitted" in Section 854.8 appears to 

have been intended to make that section applicable to all inmates of 

mental institutions, whether voluntarily or involuntarily confined. 

However, the word "committed" might not be construed to cover all 

9 of the various procedures now used to effect the involuntal'7' confine-
• 

ment of persons in mental institutions. M:lreover, although "mental 

institution" is defined in Government Code Section 854.2, this 

definition also uses the word "committed" (in this ca.ae, without the 

alternate "admitted") and further is based on the definition of 

"mental illness or addiction" set forth in Government Code Section 

854.4. The latter definition, in turn, is based on terms (now obsolete) 

9 See, e.g., Welf. & rnst. Code §§ 5206 (court-ordered evaluation for 
mentally disordered persons), 5304 (go-day court-ordered involun­
tary treatment of imminently dangerous persona). 

-6-



c 

c 

that formerly were used in the Welfare and Institutions Code. 

To reconBlle these Government Code Sections with the new term!-

nology of the Welfare and Institutions Code, the Commission recommends 

that Section 854.2 (defining "mental institution") be revised and 

that a new Section 854.3 be added to define "county psychiatric 

hospital." Together, these sections would include (1) county 

psychiatric hospitals (see Welfare and Institutions Code Section 

7100), (2) such state hospitals for the care and treatment of the 

mentally disordered and mentally retarded as are defined and listed 

in the Welfare and Institutions Code,lO and (3) the CBliforn1a Reha-

bi11tation Center for narcotic addicts. Government Code Section 

854.4 (defining "mental illness or addiction") should be revised to 

define "mental illness or addiction" as any mental or emotional con-

dition for Which a person may be cared for or treated in a mental 

institution. This revision would eliminate the existing inconsistency 

bJtween that section and the revised provisions of the Welfare and 

Institutions Code, and also would minimize the possibility that future 

changes in the Welfare and Institutions Code will create similar 

inconsistencies. 

The Commission recommends that the broad general immunity conferred 

by Section 854.8 be restricted to those persons who are inmates of a 

state hospital for the mentally disorderd, the California Rehabilitation 

Center for narcotic addicts, or a county psychiatric hospital. '11l1s 

10 
See Welf. & Inst. Code §§ 7200, 7500. 
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I revision would make clear that the immunity covers only "inDBtes" and 

not out~tients. FUrther, it would change existing law to exclude 

inmates of a state hospital for the mentallY retarded. Under the 

revised section a distinction would thus be made between inmates of the 

state hospitals for the care and treatment of the mentally disordered 

(listed in Welfare and Institutions Code Section 7200) and the inmates 

of the state hospitals for the care and treatment of the mentally 

retarded (listed in Welfare and Institutions Code Section 7500). It 

would not seem that inmates of the state hospitals for the mentallY 

retarded are so irrational or so dangerous to themselves or others that 

they should be precluded from recovering for injuries that result 

from dangerous conditions of public property or from the negligence 

of public employees. If a mentally retarded person is dangerous to 

himself or others, he IIBY be transferred to a state hospital for the 

mentallY d1sorderedll and the blanket immunity provided by Section 

854.8 will then be applicable. This restriction of the general inmmtty 

conferred by Section 854.8 would not affect the specific iDRmlDities 

provided in Sections 855.6 (failure to make physical or mental examina­

tion), 855.8 (diagnosing or failing to diagnose mental illness), or 

856 (determinations to confine or release and determinations establish­

ing the terms and conditions of confinement for mental illness). 

Basically, these sections preserve immunity for discretionary decisions 

but impose liability for negligent implementation of those decisions. 

II 
See Welf. & Inst. Code §§ 163, 7200, 7300. 
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The immunity provided by these sections, therefore, should be broadly 

applicable to all persons who are or may be mentally ill or mentally 

retarded. 

In addition, the Oommission recommends that Section 854.8 be 

revised to make changes similar to those recommended in connection 

with Section 844.6 (relating to prisoners). These changes would make 

clear the extent to which those sections that impose special liabilities 

prevail over the blanket immunity conferred by Section 854.8. They 

would also clarify the scope of the indemnification requirement for 

public employees "licensed" in one of the healing arts. See the 

foregoing discussion of incidental changes relating to prisoners. 

Liability for escaping or escaped mental patients 

Section 856.2 presently confers immunity only as to injuries 

caused by an escaping or escaped mental patient. Injuries sustained 

by the escapee are not covered. Certain other jurisdictions impose 

liability where a mental patient escapes and is injured because of 

his inability to cope with ordinary risks. 12 The OollJllission recommends 

that Section 856.2 be extended to confer immunity for injuries sustained 

by an escaping or escaped mental patient. The immunity should also 

apply equally as to mentally ill and mentally retarded patients. These 

changes would be consistent with the rationale of Section 856.2 that 

the public entity should not be responsible for the conduct of a mental 

patient who has escaped or is attempting to escape. 

12 
See, e.g.,. Callahan v. State of New York, 179 Misc. 781, 40 N.t.S.2d 
109 TCt7~Cl. 1943), aff'd 266 App. Div. 1054, 46 N.Y.S.2d 104 (1943) 
(frostbite sustained by escaped mental patient). 

-9-
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Miscellaneous 

The COmmission also recommends a numberof technical or clarifyi!lg 

changes in the Government Code prov:is ions that deal with liability in 

connection with police and correctional activities. These changes do 

not involve any significant policy considerations not reflected in 

the foregoing discussion. 

The Commission's recommendation would be effectuated by the 

enactment of the following measure: 

c 

-10-
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An act to amend Sections 844, 844.6, 845.4, .845.6, 846, 854.2, 

854.4, 854.8, 855.2, 856, and 856.2.af, and to add Section 

854.3 to, the Government Cade, relating to the liability 

of public entities and public employees. 

The people of the state of California do enact as fallows: 

-11-
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§ 844 

Section 1. Section 844 of the Government Code is amended 

to read: 

844. As used in this chapter, "prisoner" 4Bel1ililes-aa-ilillllil~ 

e'-a-p.'sea,-~ail-e.-peBal-e •• eeppee~ieaal-laeili~y~ means: 

(a) A person who is held in custody pursuant to a previous 

adjudication, whether final or not, that he is guilty of a crime; 

or 

(b) A person within the jurisdiction of the juvenile court 

who is held in custody pursuant to a previous adjudication, whether 

final 0;1' not, declaring him to be a ward of the juvenile court under 

Section 602 of the Welfare and Institutions Code. 

Comment. Section 844 is amended to limit the provisions applying 

to "prisoners" to those persons who have been convicted of a crime 

and those minors who have been adjudged a ward of the court for vio~ 

laUng a law or an order of the juvenile court. 

An adult who has been charged with a crime and is held in custody 

pending trial is not a "prisoner." A minor who the juvenile court has 

found is not a fit and proper subject to be dealt with under the 

Juvenile Court raw and against whom the court has ordered criminal pro­

ceedings to be resumed or instituted is not a "prisoner" until he has 

been convicted. See Welf. & lnst. Code § 707. However, a minor who has 

been adjudged a ward of the court who has violated a law or an order of the 

juvenile court is a "prisoner." See WeJ£'. & lnst. Code § 602. 

A person on parole is not a prisoner since he is not "held in custody." 

However, a prisoner continues to be "held in custody" while in a work camp 

or similar facility, while engaged in fire suppression, or while undergoing 

medical treatment in a county hospital. 

-12-
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§ 844.6 

Sec. 2. Section 844.6 of the Government Code is amended 

to read: 

844.6. (a) Notwithstanding any other provisions of law 

this part , except as provided in SliW!viSieBB-~Bh-fe~7-aIlEl-f.El1 

&I this section and in Sections 814, 814.2, 845.4, and 845.6 , 

a public entity is DOt liable for: 

(1) An injury proximately caused by any prisoner. 

(2) An injury to any prisoner. 

(b) Nothing in this section affects the liability of a 

public entity under Article 1 (commencing with Section 17000) of 

Chapter 1 of Division 9 of the Vehicle Code. 

(c) Nothing in this section prevents a person, other than a 

prisoner, from recovering from the public enUty for an injury 

resulting from the dangerous condition of public property under 

Chapter 2 (commencing with Section 830) of this part. 

(d) Nothing in this section exonerates a public employee 

from liability for injury proximately caused by his negligent or 

wrongful act or omission. The public entity may but is not 

required to pay any Judgment, compromise or settlement, or may but 

is not required to indemnify any public employee, in any case where 

the public entity is lmname from liability under this section; 

except that the publiC entity shall pay, as provided in Article 4 

(commencing with Section 825) of Chapter 1 of this part, any 

judgment based on a claim against a public employee 14eeB8eEl-i. Who 

is lnwfully enga~ed in the practice of one of the healing arts 

-13-
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§ 844.6 

aai-P~etess!eas-Seae agr law of this state for malpractice aris­

ing from an act or omission in the scope of his employment, and 

shall pay any compromise or settlement of a claim or action based 

on such malpractice to which the public entity has agreed. 

Comment. Subdivision (a) of Section 844.6 is amended to make 

clear that the limited liability imposed by Section 845.4 (interference 

with right of prisoner to seek judicial review of legality of confine­

ment) and Section 845.6 (failure to BUlIInOn medical care for prisoner 

in need of inIIlediate medical care) also constitute exceptions to the 

general principle of nonliabllity embodied in Section 844.6. It has 

been held that the liability imposed on a public entity by Section 

845.6 exists notwithstanding the broad immunity provided by Section 

844.6. Apelian v. County of Los Angeles, 266 Adv. Cal. App. 595, 72 Cal. 

Rptr. __ (1968); Hart v. County of Orange, 254 Cal. App.2d 302, 62 Cal. 

Rptr. 73 (1967); Sanders v. County of Yuba, 247 Cal. App.2d 748, 55 Cal. 

Rptr. 852 (1967). The reasoning that led the courts to so hold would 

indicate that Section 845.4 also creates an exception to the immunity 

granted by Section 844.6, but no case in point has been found. 

The amendment to subdivision (a) is also designed to eliminate 

uncertainty. As originally enacted, this subdivision appears to pre­

clude liability (except as provided in this section) elsewhere 

provided by agr law. Taken literally, this would impliedly repeal, at 

least in some cases, Penal Code Sections 4900-4906 (liability up to 

$5,000 for erroneous conviction). M:lreover, as a specific proviSion, 

it might even be construed to prevail over the general lang.lAge of 

Government Code Sections 814 and 814.2, which preserve nonpecuniary 

liability and liability based on contract and workmen I s compensation. 
-l4-
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§ 844.6 

Implied repeal of these liability provisions, however, does not appear 

to have been intended. The problem is solved by 

limiting the "notwithstanding" clause to "this part" and expressly 

excepting Sections 814 and 814.2. The exception for subdivisions (b), 

(c), and (d) has been deleted as unnecessary. 

The amendment to subdivision (d) expands the mandatory indemnifi-

cation requirement in malpractice cases to additional medical persolll1el 

to whom the same rationale l!:tlp1iea. The section, as originally enacted, 

was unduly restrictive since it referred only to medical personnel 

who were "licensed" (thus excluding, under a possible narrow interpre-

tation, phySicians and surgeons who are "certificated" rather than 

licensed, as well as "registered" opticians, physical therapists, and 

pharmacists) under the Business and Professions Code (thus excluding 

other laws, such as the uncodified Osteopathic Act). In addition, the 

insistence on licensing precluded application of subdivision (d) to 

medical personnel lawfully practicing without a california license. 

E.g., Bus. & Prof. Code §§ 1626(c)(profeesors of dentistry}, 2137.1 

(temporary medical staff in stata institution), 2147 (medical students), 

2147.5 (uncertified interns and reSidents). 

-15-
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Sec. 3. 

to read: 

Section 845.4 of the Government Code is amended 

845.4. Neither a public entity DOr a public employee 

acting within the scope of his employment is liable for inter­

fering with the right of a prisoner to obtain a judicial deter­

mination or review of the legality of his confinement; but a 

public employee, and the public entity where the employee is 

acting within the scope of his employment, 18 liable for injury 

proximataly caused by the employee's intentional and unjustifiable 

interference with such right, but DO cause of action for such 

injury 1IIly"-ee-e8lllllleBeea. shall be deemed to accrue until it has 

first been determined that the confinement was illegal. 

COrmnent. Section 845.4 is amended to refer to the time of the 

accrual of the cause of action. This amendment clarifies the relation­

ship of this section to the claim statute. As originally enacted, the 

statute of limitations might have expired before illegality of the 

imprisonment was determined--a determination that must be made before 

the action may be commenced. 

-16~ 



Sec. 4. Section 845.6 of the Government Code is amended 

to read: 

845.6. Neither a public entity nor a public emplqyee is 

liable for injury proximately caused by the failure of the 

emplqyee to furnish or obtain medical care for a prisoner in his 

custody; but, except as other,,;se provided by Sections 855.8 and 

856, a public employee, and the public entity where the empla,yee 

is acting within the scope of his employment, is llable if the 

employee knows or has reason to know that the prisoner is in 

need of immediate medical care and he fails to take reasonable 

action to SUDlllOn such medical care. Nothing in this sectioon exonerates 

a publlc employ:ee Ue@saetl.-M Wbo is ) rwfully enggged 1 n ·t~ 

practice of one of the healing arts under 9ivi6ieB-2-~eemmeBeiBg 

wita-See~ieB-'QQ1-ef-~Be-BasiBe68-aB8-PFete8Bi9Bs-€e!l.e any law 

of this state from liability for injury proximately caused by 

malpractice or exonerates the public entity from iiaBiii~y-teF 

i~~pY--'F8Kima~ely-ea¥Bea-ey-saeB-B81pl8e~iee its obligation 

to pay aD[ judgment, compromise or settlement that it is 

required to pay under subdivision (d) of Section 844.6 • 

Comment. Section 845.6 is amended to expand the group of 

pubJ.~c employees who are referred to as potentially liable for 

medical malpractice to include all types of medical personnel, not 

merely those who are "licensed" under the Business Bnd 

Professions Code. This conforms Section 845.6 to amended Section 

844.6. The amendment also clarifies the relationship of Section 845.6 

and subdivision (d) of Section 844.6. 

-17-



c 
§ 846 

Sec. 5. Section 846 of the Government Code is amended 

to read: 

846. hl Neither a public entity nor a public employee 

is liable for injury caused by the f'ailure to make an arrest 

or by the f'ailure to retain an arrested person in custody. 

"Failure to retain" includes, but is not limited to, the escape 

or attemwted escape of an arrested person and the release of an 

arrested person from custody. 

(b) Nothing in thiB section affects liability under Chapter 

1 (commencing with Section 478 of Title 7 of Part 2 of the Code 

of Civil Procedure) 8ZId Article' 4 (commencing with Section 26680) 

of Chapter 2 of Part 3 of Division 2 of Title 3 or the Government 

Code for ellcape or reScue of a person arrested in a civil action. 

Comment. Subdivision (a) of Section 846 is amended to add the 

second aentence which COdifies existing law and makes clear that 

"failure to retain" includes not only discretionary release of an 

arrested person but also negligent f'ailure to retain an arrested 

person in custody. See Ne Casek v. City or Los Angeles, 233 Cal. 

App.2d 131, 43 Cal. Rptr. 294 (1965)(city not liable _~o pedestrian 

injured by escaping arrestee). 

An action arising out of a civil arrest is specifically excluded 

by the addition of subdivision (b). The civil arrest statutes establish 

a policy of personal liability of public officers (~, sheriff, 

marshal, or constable) Who fail to retain in custody a person arrested 

under civil arrest proceedings. This liability is not dependent on the 

commission of a tort by the person who escapes, but is a liability of 

-18-
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§846 

the officer to the party who invoked civil arrest as a provisional 

remedy and whose. rights have thuB been frustrated by the escape. See 

aov't Code §§ 26681, 26682; Code Civ. Proc. §§ 501, 502. 

-19-
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§ 854.2 

Sec. 6. Section 854.2 of the Government Code is 

amended to read; 

854.2 As used in this chapter, "mental institution'" 

eeEffi!ttea-teF-meBta~-!llBess-eF-ae4iet!eB state hospital for 

the care and treatment of the mentally disordered or the men-

tally retarded, the California Rehabilitation Center referred 

to in Section 3300 of the Welfare and Institutions Code, or 

any county psychiatric hospttal 

Comment. Section 854.2 is amended to specify more precisely 

the institutions that are embraced within the definition. For-

merly, the definition included only facilities "for the care or 

treatment of persons committed for mental illness or addiction." 

The amendment makes clear that the designated institutions are 

"mental institutions" even though they are used primarily for 

persons voluntarily admitted or involuntarily detained (but not 

"committed") for observation and diagnosis or for treatment. 

See, !.±' Welf. & Inst. Code §§ 703 (90-day court-ordered 

observation and treatment of minors appearing to be mentally ill), 

705 (temporary holding of minor in psychopathic ward pending hear­

ing), 5206 (court ordered evaluation for mentally disordered 

persons), 5304 (90-day court-ordered involuntary treatment of 

imminently dangerous persons) I 6512 (detention of mentally retarded 

juvenile pending committment hearings). 

Section 7200 of the Welfare and Institutions Code lists the 

state hospitals for the care and treatment of the mentally dis-

ordered and Section 7500 of the Welfare and Institutions Code lists 

the state hospitals for the care and treatment of the mentally 
-20- j 
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§ 854.2 

retarded. 

The principal purpose of the California Rehabilitiation 

Center, established by Section 3300 of the Welfare and Institu-

tions Code, is "the receiving, control, confinement, employment, 

education, treatment and rehabilitation of persons under the 

custody of the Department of Corrections or any agency thereof 

who are addicted to the use of narcotics or are in imminent 

danger of becoming so addicted." Welf. & Inst. Code § 3301. 

"County psychiatric hospital" is defined in Section 854.3 

of the Government Code. See also Goff v. County of Los Angeles, 

254 Cal. App.2d 45, 61 Cal. Rptr. 840 (1967)(county psychiatric 

unit of county hospital as "mental institution"). 
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to read: 

Section 854.3 is added to the Government Code, 

854.3. As used in this chapter, "county psychiatric 

hospital" means the hospital, ward, or facility provided 

by the county pursuant to the provisions of Section 7100 of 

the Welfare and Institutions Code. 

Comment. The term "county psychiatric hospital" is defined 

to include the county facilities for the detention, care, and 

treatment of persons who are or are alleged to be mentally 

disordered or mentally' retarded. See Welf. & !nst. Code 

§ 7100. The definition takes the same form as in other statutes. 

See, e.g., Welf. & !nst. Code §§ 6003, 7101. 
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Sec. 8. Section 854.4 of the Government Code is 

amended to read: 

854.4. As used in this chapter, "mental illness or 

any mental or emotional condition, including addiction, for 

which a person may be detained, cared for, or treated in a 

mental institution • 

Comnent. Section 854.4 is amended to eliminate the specific 

listing of mental or emotional conditions for which a person could, 

at the time the section was enacted, be committed to a publiC 

medical facility and to substitute general language that includes 

all mental or emotional conditions for which a person may be volun-

tarily admitted or involuntarily detained in a mental institution. 

See Section 854.2 (defining "mental institution"). 

Since enactment of Section 854.4 in 1963, the Welfare and 

Institutions Code has been revised to make a number of changes in 

the categories of mental illness previously specified in this 

section. The amendment eliminates the inconsistency between Sec­

tion 854.4 and the revised prOVisions of the Welfare and Institu-

tiona Code relating to mental illness and minimizes, if not 

eliminates, the possibility that future revisions of those proviSions 

w1ll create a similar inconsistency. 
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Sec. 9. Section 854.8 of the Government ODde is amended 

to read: 

854.8. (a) No~ithstanding any other provision of ~aw 

this part , except as provided in s~eaivisieBs-~ejy-te~-aBa 

~aj-ef this section and in Sections 814, 814.2, 855, and 855.2 , 

a public entity is not liable for ~-~ij-AB ~ injury proxi-

mately caused by L aBy-~e~seB-ee~~~ea-e~-aSEi~~ea-~e-a-meBtBi 

iBstit~tieB,--t2j-AB-iBrl~~y-~e-aBy-~eF6eB-eeeeittea-e~-aSEittea 

~e-a-EeB~a~-iBst~~~~iea, or to, an inmate of (I) any state 

hOspital for the care and treatment of the mentally disordered, 

(2) the California Rehabilitation Center referred to in Section 

3300 of the Welfare and Institutions Code, or (3) any county 

psychiatric hospital • 

(b) Nothing in this section affects the liability of 

a public entity under Article 1 (commencing with Section 

17000) of Chapter 1 of Division 9 of the Vehicle Code. 

(c) Nothing in this section prevents a person, other than 

a-J.le~8eR an inmate eeI!'EHtep..-Ql!'-Bdmitte<l.··te-a-lIleBtal-!BsU~>ltieB 

described in subdivision (a) , from recovering from the public 

entity for an injury resulting from the dangerous condition 

of public property under Chapter 2 (commencing with Section 

830) of this part. 

(d) Nothing in this section exonerates a public employee 

from liability for injury proximately caused by his negligent 

or wrongful act or omission. The public entity may but is 

not required to pay any judgment, compromise or settlement, 
-24-
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or may but is not re<auired to indemnify any public employee, 

in any case where the public entity is immune from liability 

under this section; except that the.public entity shall pay, 

as provided in Article 4 (commencing with Section 825) of 

Chapter 1 of this part, any judgment based on a claim against 

a public employee iieeBsei-iB who is lawfully engaged in the 

practice of one of the healing arts under B!visieB-2-t~e­

iBg-witk-SeetieB-,QQ~-e~-tke-BasiBess-aBi-p~essieBS-eeie 

any law of this state for malpractice arising from an act or 

omission in the scope of his employment, and shall pay any 

compromise or settlement of a claim or action based on such 

malpractice to which the public entity has agreed. 

Comment. The changes in subdivision (d) and in the intro­

ductory pcrtion of subdivision (n) of Section 854.8 parallel the 

similar amendments to Section 844.6 and are explained in the 

comment to that section. 

Subdivision (a) is further amended to clarify the scope of 

the immunity. Formerly, the immunity covered an injury by or 

to "any person committed or admitted to a mental institution." 

The amendment specifies that the irnnnmity covers injuries caused 

by or to inmates of the state hospitals for the mentally dis-
the California Rehabilitation Center (narcotic addicts), and 

ordered, I the county psychiatric hospitals, thus making clear 

that the immunity does not cover outpatients (it extends only to 

"inmates") nor patients confined in the state hospitals for 

the mentally retarded. HOwever, the specific immunities pro­

vided in Sections 855.6, 855.8, and 856 are not so limited. 
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Sec. 10. Section 855.2 of the Government Code is 

amended to read: 

855.2. Neither a public entity nor a public employee 

acting within the scope of his employment is liable for 

interfering with the right of an inmate of a medical facility 

operated or maintained by a public entity to obtain a judicial 

determination or review of the legality of his confinement; 

but a public employee, and the public entity where the employee 

is acting within the scope of his employment, is liable for 

injury proximately caused by the employee's intentional and 

unjustifiable interference with such right, but no cause of 

action for such injury may-ee-@smmeseei shall be deemed to 

accrue until it has first been determined that the confinement 

was illegal. 

Comment. The amendment to Section 855.2 is similar to that 

made to Section 845.4. See the Comment to Section 845.4; 

, 
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Sec. 11. Section 856 of the Government Code is amended 

to read: 

856. (a) Neither a public entity nor a public employee 

acting within the scope of his employment is liable for any 

injury resulting fram determining in accordance with any appli­

cable enactment: 

(1) Whether to confine a person for mental illness or 

addiction. 

(2) The terms and conditions of confinement for mental 

illness or addiction ifi-a-meateal-€aeilit~-s,e~tea-~ma!fitai&ea 

e~-a-~elie-efitit~ • 

(3) Whether to parole I grant a leave of absence to, or 

release a person l~eeHf~emefit confined for mental illness 

or addiction !fi-a-mea!eal-fa~~-epe~tea-eF-maiBta!&ea-~-a 

~eUe-eMU~ • 

(b) A public employee is not liable for carrying out with 

due care a determination described in subdivision (a). 

(c) Nothing in this section exonerates a public employee 

from liability for injury proximately caused by his neglisent 

or wrongful act or omiSSion in carrying out or failing to carry 

out: 

(1) A determination to confine or not to confine a person 

for mental illness or addiction. 

(2) The terms or conditions of confinement of a person for 

mental illness or addiction !B-a-meaieal-€aeil!t~-epe~tea-e~ 

mBiBtai&ea-e~-a-~elie-eBtit~ • 
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(3) A determination to parole , grant a leave of absence 

to, or release a person fFem-e9BfiBemeB~ confined for mental 

illness or addiction iB-a-meaieal-f8ei!ity-epeF8tea-~-BBiBt8iBea 

(d) As used in this section, "confine" includes admit, 

commit, place, detain, and hold in custody. 

Comment. Section 856 is amended to make reference to "leave of 

absence" since the Welfare and Institutions Code appears to consider 

such leaves equivalent to paroles. See Welt. & lnst. Code § 7351. 

Subdivision (d) has been added to clarify application of this section 

to all cases within its rationale. The phrase "in a medical facility 

operated or maintained by a public entity,'" which appeared four times 

in the section, has been deleted because, to the extent that this 

phrase had any substantive effect, it resulted in an undesirable 

limitation on the immunity provided by Section 856. 
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Sec. 11. Sections 856.2 of the Government Code is 

amended to read: 

856.2. Neither a public entity nor a public employee 

is liable for an injury caused by ~ an escaping or escaped 

person who has been eeZEittea confined for mental illness or 

addiction. Nothing in this section exonerates a public employee 

from liability if he acted or failed to act because of actual 

fraud, corruption, or actual malice. 

Comment. The amendment of Section 856.2--by insertion of the 

YOrds, "or to"--.makes it clear that injuries sustained by escaping 

or escaped mental patients are not a basis of liability. Other 

jurisdictions have recognized that, when a mental patient escapes 

as a result of negligent or wrongful acts or omiSSions of custodial 

employees, injuries sustained by the escapee as a result of his 

inability due to mental defiCiency or illness to cope with ordinary 

risks encountered, mey be a basis of state liabUity. See, '!.:..i:.' 

CBllaban v. State of New York, 179 M1sc. 781, 40 N.Y.8.2d 109 (Ct. Cl. 

1943), aff'd 266 App. Div. 1054, 46 N.Y.8.2d 104 (1943)(frostbite 

sustained by escaped mental patient); White v. United States, 317 

F.2d 13 (4th Cir. 1¢3)(escaped mental patient killed by train). 

The immunity provided by Section 856.2 makes certain that Ca.lif'ornia 

will not follow these cases. Although there is a subst!l.lltial overlap 

in the immunity provided by Section 856.2 and the broad immunity 

provided by Section 854.8, Section 856.2 covers patients in the state 

hospitals for the mentally retarded while Section 854.8 does not. 

Formerly, Section 856.2 covered only persons who had been "cOlllll1itted" 

for mental lllness or addiction. The substitution of "confined" :tor 
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"cOllllDitted" makes clear that the immunity covers all persons who are 

confined for mental illness or addiction, whether or not they are 

" cOllllDi t ted ... 

The second sentence has been added so that a public employee who, 

for example, maliciously injures an escaped mental patient cannot 

avoid liability. This addition is required since the immunity bas been 

extended to include injuries caused to an escaping or escaped mental 

patient. The sentence adopts language used in other provisions of the 

Governmental Liability Act. See,~, Section 995.2 (grounds for 

refusal to provide for defense of action against public employee). 
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