Commissioner Primarily Responsible: Stanton

9/10/68
Memorandum 68-80
Subject: Program Budget and Five-Year Schedule of Projects

Management Memo No. 68-30 (Department of Finance) requests each
state agency to make a searching reappraisal of the programs for which
it is £ésponsib1e. A copy of this memo is attached (gold sheets). An
examination of the memo will reveal that the Department of Finance is
concerned that each state agency establish a need for its program or
programs, that the output of the agency Justify the cost of the program,
and that the agency take effective measures to reduce the cost of the
program.

The Department of Finance has scheduled a one-hour hearing on the
program, cubput, and cost reduction efforts of the Law Revision Commis-
sion on September 23 in Sacramento. {(All agencies will have a similar
hearing.) The department requested that the Commission provide the materials
required by Management Memo No. 68-30 as early in September as possible,

We are today transmitting to the Department of Finance the attached materials
entitled "Policy and Program Hearing Materials for the Califormia Law Re-
vision Commission,” which includes a copy of Exhibits I and II of this
memorandum. Suggestions from members of the Commission for revisions or
supplements to the attached material (these changes will be included in the
oral presentation on September 23) are sought.

One requirement of Program Budgeting 1s a five-year schedule of ac-
tivities. Memorandum 68-1, which was discussed at the first Comisszion
meeting held in 1968, presented this matter for Commissicn decision, but
Comnission action was deferred until the new Commissioners had had an
opportunity to become familiar with the activities of the Ccmﬁission.

We are, however, required to have a five-year schedule of projects and
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to keep it up to date. Accordingly, the staff has prepared Exhibit I
(pink)--a suggested five-year schedule of activities for the Law Re-
vision Commission. It is difficult to project our activities for a
five-year period because we must be responsive to legislative desires
as to priorities and topics. Nevertheless, the staff belleves that

the suggested five-yesr schedule represents a realistic schedule based
on past experience as to what the Comission can reasonadbly be expected
to accomplish. (Because of the turnover in Commission membership during
1967-68, we do not consider the low output for the 1968 and 1969 legis-
lative sessions to be representative of the output that can reasonably
be expected of the Commission.) The determinations that the Commission
makes on the recommendations listed in the five-year schedule to be
submitted to the 1969 Legislature after the Commission has considered
camments from interested persons may result in some recommendations
being dropped from the 1969 legislative program and require that the

five-year schedule be modified accordingly.

Exhibit II (yellow) is a listing of each tcpic authorized for study
with an indication as to the status of each topic.

Also attached is a copy of a statement concerning "Fees and User
Charges--California Law Revision Commission.” In compliance with a require-
ment of the Departmwent of FPinance, we are submitting this statement prior
to cur policy and program hearing. The statement reflects the past deci-
gions of the Commission on charging for its publications. If any member
of the Commiszsion wishes to discuss this material or to suggest changes
in policy, he should make his suggestions st the meeting.

Respectfully submitted,
John H. DeMoully
Executive Secratary
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Memorandum 68-80

EXHIBIT I

SUGGESTED 5-YEAR SCHEDULE OF PROJECTS

QCTOBER 1968 - JANUARY 1970

legislative Consideration of Recommendations to 1969 Legislature

Powers of Appolntment

Leases

Additur and Remittitur

Evidence Code (Revisions of Privileges Article}

Sovereign Immnity (Statute of Limitations in Actions Against
Public Entities and Public Employees)

Mutuality of Remedies in Suits for Specific Performance

Topics to be added to or dropped from Agenda of Topics (to be

determined)

Preparation of Recommendations to 1970 legislature

Fictitious Business Name Statute

Sovereign Immunity (Prisoners and Mental Patients)

Civil Code Section 1698 (Oral modification of contract in writing)
Code of Civil Procedure Section 1974 {Writing reguired to hold

person liable for representation as to credit of third person)

Work_on Cther Topics

Condemnation Iaw and Procedure (TOP PRIORITY)
Inverse Condemnation (TOP PRIORITY)
Evidence Code
Revisions of Business and Professions Code
Revisions of Civil Code
Arbitration
Consideration of Recommendations to 1969 Legislature That Are Ipt

Enacted
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JANUARY 1970 - JANUARY 1971

Iegislative Consideration of Recommendaticns to 1870 legislature

Fictitious Business Name Statute

Sovereign Immanity (Prisoners and Mental Patients)

Condemnation Iaw and Procedure (Right to Enter for Survey or Examination)

Civil Code Section 1698 (Oral modification of contract in writing)

Code of Civil Procedure Section 1974 (Writing reguired to hold person
liable for misrepresentation as to credit of third person)

Topics to be added to or dropped from Agenda of Topics (to be determined)

Preparation of Recommendations to 1971 Iegislature

Condemnation Iaw and Procedure {The Right to Take)
Evidence Code
Revisions of Business and Professions Code
Revigions of Civil Code
Revisions of the Code of Civil Procedure

Arbitration

Work on Other Topilcs

Condemmation Iaw and Procedure (TOP PRIDRITY )

Inverse Condemnation (TOP PRICRITY)

Consideration of Recommendation to 1970 Iegislature That Are Not Enacted
Additional Topics (to be determined on basis of priorities and assigrnments

given by legislative committees)
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JANUARY 1971 - JAJUARY 1972

Legislative Consideration of Recommendations to 1971 Legislature

Condemnation Iaw and Procedure (The Right to Take)
Evidence Code

Revisions of Business-and Professions Code

Revisions of Civil Code

Revisicns of Code of Civil Procedure
Arbitration

Topics to be added to or dropped from Agenda of Topics {to be determined)

Preparation of Recommendaticons to 1972 lLegislature

Condemnation Law and Procedure (Comprehensive Statute)
Other Topics (to be determined on basis of priorities and assignments
given by legislative committees)

Work on Other Toplcs

Inverse Condemnstion {TOP PRIORITY)
Other Topics (to be determined on basis of priorities and assignments
given by legislative committees)

Consideration of Recommendations to 1971 Legislature That Were Not Enacted

JANUARY 1972 - JANUARY 19T3

legislative Consideration of Recommendations to 1972 Legislature

Condemnation Iaw and Procedure {Comprehensive Statute)
Other Topics (to be determined on basis of priorities and assigmnments

given by legislative committees)

Preparation of Recommendations to 1573 lLegislature

Inverse Condemnation

Work on Other Toplcs

To be determined on basis of priorities and assignments given by

legislative committees
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JANUARY 1973 - JANUARY 1974

Priorities to be determined on basis of priorities and assignments given by

legislative committees



Nomo 68«80

BXHIBIT 1T

~ TOPTCS AUTHORIZED FOR STIDY

Tep Priority Topica

Inverze condemnation. « v » = o o o v = « o s & v » 1
Condemmation law and procedur® « « » + & = 2 s » ¢ 2

Bther Tepics to be Considered During 19681972

So‘feraimmnity........‘.......
Bridense . . . . . . . A % s s e e a e a e s
Fictitious buniness RAmMes « . &+ « ¢ + o 6 3 » + »
Arbitrabion + ¢ o« ¢ « + € 2 s 6 s s 2 s s e e s »
Ciﬂlﬂ.ﬂﬁectinnlé?ﬁ.........-...
Cede of Clvil Frocedure Section 197 . « « » . «
Recommndatiens te 1969 Isgislature
IfBE3OSE « . 4 ¢ 4 s s 0 b s 2 0 s s s e s e 10
Powers of appointmentt + + + - ¢ & s ¢ v . W 11
Adgdtur and remitbitur « » « . + 4 ¢ . o0 .0 12
Matuality of remedy in suits for specifie
wﬁom‘-ll-..i..-..l 13
Other topics that Legislature directs be given
priority

N OO0 Chun W

Topics to be Studied After 1972

Wstm ef children L ] i » » - [ - - » - * - [ ] » - n

Partition and Partitiﬂn S8IBB 2 o 4 4 + s = 2 2 @ 15

Attachment, garmishment, and nropart:,r axexpt from
mmltlﬁﬁ s 4 3 4 4z s o4 B % s s oa o4 w 16

Topics Te be Considered During 1968=T2 to Determine
Whether Commissien Stu cudy of npie is Necessary

Service of process by publication » « « + « « o+ 17
Unlicensed conbractor® « » o + « ¢ « 2 « + s s « & 1B
Taking instructions infe jury ool o« v ¢ ¢ s » o « 19
Smnclaiﬂscﬂuﬂla‘l’a-.........---20

ios Centimmd on Agenda for Consideration of Future
va lopsenta

mc}wat L . L ] - - » - » + L] » L] - - - » [ ] L] - - L ]
Unincorparated 23906iations ¢ « ¢ ¢ s e 2 & s 0 @
Peraonal injm dana@s P T O A R ) 23
Vehicle Code Section 17150 and related statutes .
Good falth improvars o« + « o « o » =+ o s & 5 o o 25
Quagi-commmity property - . . - v - 0 s e o 0 26




'f"?hether the decistonal, statutory, and constitutional rules govern-
ing the liability of public entities for inverse eondemnation should
be revised, including but not limited to-Ine Rability  Tor inve
condemnation resulling from flood control projeets (Cal. Smféﬁ
tesUn, 1oy, p, 528905, ' '

- Resolution Chapter 1306 of the Statutes of 1963 directed the Com-
-mriggion 1o study ‘“whether the decisional, statutory, and constitutional
rates governing the Hability of pnbite entities for inverse condemmation
shonid be revised, meluding but not Hmited to the liability for inverse
condenation resulting from flood eontral projects.’’ The Commission
intends to devete a substuntial portion of its.time during the next two
. years to the study of inverse condemnation sod tentatively plans to
submit 2 recommendation ov this subject to ile 1970 Legislature.
Professor Arvo Van Alstyne of the College of Law, University of
Ttah. has been retnined as the Comsission's researeh consulfant on
- this topie. The first three portions of his research study have beeh eom.
pleted and published. Sce Van Alstvne Statutory Modificetion of In-
verse Condemnation: The Seape of Legislative Power, 19 8taw. 1. Rev,
727 {1967y ;- Modernizing Tnrvevse Oondewnation: A Legiglotive Pros-
pecfns, B SANTA CLARBA TAWYER 1 (1967 ; and Sfatufory Modi
Ffeation of Taverte Condemnation: Deliberately Tnflicted Injury or De-
stenetion, 20 Stax. L. Rev. 617 (1968). Additional portions of the
study aveIn preparation. One additlonel portion will be peb-

lighed by tha Hastings Lew Jourmal early in 1969.

This tovic has proved to be mmch more difficult and
complex than was anticipated whan work on the topic was
commenced, Prefessor Van Alstyme has feund that it is not
possible to preduce the study on a schedule that will permit
us te submit a comprehensive recommendatien prior to the
1973 legislature. Moreover, the Cemmisgzion's study of the
four pertions of the study already prepared indicates that
it will not be possible te prepare lsgislation covering many
agpacta of inverse cendsmnation. Tihus, although recommendations
govering individual aspsots of this subject may be sehiitted
to the Bogisl aohive: befere 1973, it is unlikely that work en this
tepic can be substantially complated prior to the 1973 Isgislature.




Whether the law and pracedurr velsting to sor ation should be
revised with a view to recomimending a comprohensive statute that
will safecusrd the richts of all parties 1o such proccedines {Cal.
Stats, 1065 Res. Oh. 120, n 5239, aee #lea (il Stots 1056, Res. Ch.
42, p. 263; 4 Can. L. Revision Coary e Revowss &t 115 (19631).2

" Soe Recommandalion aud Riwdy Relolmg to Feileace b Ewiveat Nomiuin Froceed-
inga;: Recamapeadeting apd Sfuda Beletfing to Tet-ing Fassossion aud Possuve af
Pitie tn Fwfuewt Dunaiv Proserdioes: Roewwprndo o wait Rtedy Relaiing te
the Beimbrraenenl for Morinp Feprssee TVhen Peopredy Ts A crartied for Pablic
Tee, B a1, L. Brvrzny CoMa'x Baeones, Treconvnendatione: and Studied at
A1 B-1 ond 1 (18611, FPer o beeisintics hictory of Hiese repnrmendnfinns,
2o 8 CAL T. Revistox Cova'x Ruvorts 1-5 (1901, See nbse ©at Btats,
1961, Ch, 1617 itax eppectimesssd and Celo Srats 3001, S5 1613 riaking
pozsession and passhoe of Hitteh, The sulwianee of fwn of these resvmemtaiinone
wos Ineorparnted in legisintion emacted in 05 Cal Sdars, 1965, Cho 1151,
n. 200 {evidrnes in eminent domain procvedinesy s Cho 0. p. A7, aad
Ch. 1850, . 3740 (reimburscment for moving oypensest.

See alen Seemunrendalion end Stady Beloting do Cawdemmaiion Foree und
Progedire: Nwaber §—Nacorera in Bainest Dosiain Procendings. 4 Cal. Ja
Revimins CoMatx Toeponts -F0T (14081, For a legislative histoer of this ree-
onvarndatin. see 4 Cat. T BEvismy Cavnars Tirpawrs 213 (1983). Sen also
Resmnmengatior Reteting 18 Piseorecy in Fuiveal Domnin Propardings, & Cal.
.. Rrvrsros Cown's REerrs 1% (1567), For a lerisdiive history of this
recommendation, see ®& CA T, Brepsox (o' TgronTs 13I8 (1D6TE, Mee
alsa Ol Rtats, 1907, Cl. 1104 (exelanee of valeation data).

Req nlen Rreeommendotion Itvlitive o Resovery af Condeiorec’s FErprnscs on
Abondannieni of an Ewguent Romain Proccodivg, § Cart, L. Brvicos Ooar's
Rerorts 1501 (1907, For n lexidaiive hivtory of this rosummendatiog, ke 9
{‘ﬁr_. 1. Tevigion Covirs Retorts 00 (1010}, Bee axe Cal, Riaes, 1005, Ch.

The Commission is now engaged i the sindy of condewmation law
and procedure and tentatively plans to subuiit a recommendation for a
mmm:ehmsiw statufe on this sulidsct fo the 1972 Teeislature., '
 As it did in ennnection with the BEvidense Code study, the Commis-
sion will publish a serien of reports containing tentative reeommenda-
tions and research studies eovering vavious aspeets of condenmation
Iaw and proeedure. The commnents and eriticisms received from in-
terested persons and organizstions on these {entaiive rreommendations
will bs _n'-m]si_dm-ed before the comnrehensive statute is drafted, The fivst
report in this sevies has beent nublished. See Fratative Reeommendation
end g SJ‘}:c‘Iy Felating fo Condemuaiion Law gud Procedure: Nwmber
I—Possession Prior ta Final Tudament and Felated Problems, 8 Cal,
L R!-:‘\'ﬁsm:c Conai’™y Rerarts 11071 (1967 The scrond research stady
in this series. dealing with the right to fake. OF AVEIRILIe H e
grephed form and acrengements are boing made for iis prbliestion in
a law review., The Commission’s stalf has beeun work on the thivd
st:ufl}' W‘hio!i will den] with eompensetion and the wmsasare of damares,
Tiie Commission also has retained Prafessor Dousdas Aver of the Stan-
ford Law School to prepare a vesearcl study on the procedyral aspects
of eondewuation. ' -

Pt:ior to 1972, the Comwmission will submit veromimendations con-
cerning eminent dawain problews thel appear to be it naed of imme.
d.mte attention. The Commission submitted the first sueh reeommenda-
tion, velating to the exehanee of valuation data, to the 1557 Legisla.
t_uw;:‘ and subwitted o gecond recommendation {0 the 1068 Tesislature
relating to the recavery of the eandeninion’s cxprnses on abandonment
of an erminent domain proceeting

1 Sen n‘ef’&n“-lf.‘i?f?ﬂﬁo Prel, ; i : ;
Cate T Tt Cont e i B Fyoty |t Doeiln Brocroilie &
recommendation, see page 1814 dnfer, Bee alen ol Sl-nr':s‘. e l"‘!?;.‘ﬁﬂﬂi- e

“Bee Recomuendution Pelating to Kecorrey of Candcnrd's Evpenses ou Alandor
;"mf of nn Fuwinent Domsin Proveedivg, & Can, Lo Boviatey Cou WX TS

R- ‘J:luf'lf:lfuli.‘l‘?:- Atz .'Ii‘lA\_‘[‘ Bicrory of Heis ssrnmoue sedi by, v e }_.
Evrsioy Covia's Tproars G0 ¢ 10007, Soe ol Cal, Spots, 1005 Oh, 153,




California shonld be abolishe
202, p. 4589).3

S Bee Repommendofions Relnting o Sarevelpn Dwwailn: Nutmher 1~—Tort Linhilit
of Peblic Entitice and Prudiic Baplageca; Xuwwlar B lsims, Aetions a:{‘:i Jud;
ménds Agaiy! Pubific FEntitiex oad Pablic Faplopees: Niowuber 3e—-Taturence

v Coverage for Pallio Eufities aud Pollie Faplepees: Nuirber fDefense of
Public BEmplagees: Nwwhre S—Liability of Publiz Balities jar Ounecship and
Operntion of Moter Vebiclue; Wumber G—Warkmen's Compenzetipr Beunefits
Yor Peryons Asristing Law Enforcement oy Fire Coniral Oficera; Number To= |
Amendments gud Repeals of Tnrousiztent Specin] Rladutes, 4 €4, T REVISION
Coxa's Rrronts 90T, 1001, 1207, 1201, VWL, 1501, and 1801 {70634, For » log-
falntive history af Fwese ereommendatises, see 3 Can. Lo Bevwsiow CoMmu'>
REroues 211-212 (162, Ree alsn 4 Nfpdy Refuting to Soreceigr Tiruwstity, 5
Cab. Lo, BrvisIox Coarm™x 3rpowrs T 1992) . See des 0], Srans, 1043, Ch, 1081
Ttort liahility_of pablic entities nad publie enudoyeas Cal. Sraes, 1063, Oh
1715 Telaims aotiens aonl jodsrents aziinst pahlic tities aod nubilic ow-
plorees) ; Oal. Neats, 1082 Ol 1632 fnswisnes coverage for mdle entitiex
and puliic empingeext: Cal. Seatx, 1083, Cho 1683 (defense of pubidio om-
plopesst; a), Seala 163, (h, 1884 (worlmen’s componsstion bpnefits for
povons asdistig Inee ouforeement. or flee conded affversy: Cal Rists, 1083,
Th. 1635 famendptents and repeals o ineonsisfeut speclal sinoafesd; Cal
Stats, 106, Ch 1686 {femendments aml repoals of Tneansi

.or revised {Cal. Stais. 1957, Res. Ch.

wshctent speeinl stht-
wtesh s Cal. Blars 1938, Ch. 2020 {neaduends 2l pepeals of incomsistend
rpecial stpichos), -

Bee alzo Roeammeadntion Peletivg t Soeecvipn Tatatuailu: Yuwmber B--Fe-
vluigns of the farécnmeatal Finkilite Aet T 0ap, 7. TEVISION Couu'x
Rerorre ANT {1065Y. For a legistalive Blstary of this epeornmendtion, sea ki
Car. T.. Revisioy Ceauw's Bebowes B14 (10050 Bee alaw Cal, Rems, OGN, .
b, 653 (rlabme anid aciions seainst publie sudities aad public mplogesy;

Cal. Sras 1963, Ch 1527 (bt of pellie entitios foe nwiershin andl opera-
tton of wobor vohicles),

" Hovereipn immunity 'legisluﬁﬁn wits enacted in 1963 and 1083 upon
recommendation of the Couunission. The Commission is continuing to -
Cn _study t_hislz_m_‘ajmt " aud, as a result of this rex—-if-w,mmqkm
| i g PR W p]-am h.aubﬁt‘ g
T "mmma‘biun'ralati to the statute of limitalliens in
actiens against public entities and prblic euployses te
the 1969 Legislature and may submit recomaendstidns to~
Puture sessions of the Legislature, '

s

A N R D

TSinee the publicalion of its dast Anunal Report, the Conmision has reviewed the
smf‘:‘o‘alm\‘h}tﬁ: {";m[iuur. Catiforuin Garernwent Tairl Linbility, 34 Uk h,H.J.-::.’»:]
(10681 ¢ Notes on the Califovsin Topt Claims Act, 1 IlAsriNGS L. Lot b'?I .
é?’ﬂe Discrctionary Tamunily Jlectiine i Califoruief, T8 ‘((ni_fj'ru:.'uf I} H.I_J-c
Desity duiwrenity Fropm Tort Clains by Prisoaers), anld r.a\Ol-“l.‘—J':“Jya.ﬂ ‘A!l;
Lility for Defeclive or Dongrrogs Plin 6 Dosprn-—~Culiferats Goredi i
Code Section S30.6) {1963 ) Note, Finbitily of Califsrnin Ji:inmpﬂfrh_;ea .J'q-r
Danage Cavecd by Rists, 3 Laxcons L. I‘Ii-:\'.llli:} “u:sa‘;; l\?re. (Mrfre;{%m
B gt Olmimee Avt: Diaceetionery Tanraistp. 39 Bo. Can. T HEeYv. +70 {17 }.
The Comtnissien ks alse gunsdered the decisions of the Califurnia Supreme
Cenrt ang Conris of Appeal interpreting aud applyving the sovereign immunity
legislation,




Whether the Evidence Code-shonld be vovised {(Cel. Stats. 1%1
‘Res. Ch, i30, . 32

‘Sac Recommendalion Peoposing pu , Enidence Cade, T Cal 1. Revision Coaopy
Revorrs 1 (1003, A weries of {entative reeommendntions and rescaveh au.dms
relating to the Tniferie Rules of Dviidence was puhh\md nad distvibuted oy
eomment prior Lo the ;uqmt"!mu wf (he veenmmeudation proposing the Ivi-
denee Code, 8ed § (4, Lo Wavision Codar's RErnuTs of 1,801, 209, 601, 701,
801, 901, o001, and 1,rrm’mi'|a (1054, Wor o legisletive hiztory of this rocom-
mebdntion, xes T Cad, Revrsioy Cous's Herowes 012014 116651, See nlso
Evidence Dpde With UJ’*‘( il Cotpments, T (‘u 1. Beviston Cona's ReeonTs
1081 119650, SRer also Cul, Btars, 1003, Ch, 209 {Lud:-m-o Caoie).

Bee alen N ecwurmendationg Beliiing fe the pridence Coder Xamber 1-—Eridence
Code Becisinin: Nwober E-~Agrienltvial Tode Repitons Nomber 3—Lomnier-
ciel fode Ferislans, & Cal. Y. HEVsION Coaar'z REporTs 101, 201 801
(1967, Far a legisturive lliqury of these vecommuendations. see 8 Car L. BE-

visrax (Coau's Revowrs 17 {1ERTY, Spe abso Oal Sears, $I67, €h. GO0
fBEvidence Code mthxmm (*pi Hrads, 1937, L, on2 Hi-nmltnr‘x! Code revi-
sions) 1 €, Seata, 1907, 00 :(‘o:mnﬂm.ﬂ (ot pevisings).

'I‘tus tapic i wnldsr ¢uul1n1|m:: study (o datermine whetber aay substantive,
techmicsl, or elaritying chames are weaded lz the Eyidesnce Code nil whether
changes arp ueeded in elber codes to conforrt ihew to the Pridence Code. See
R {an Y. Bevidios Coane'x Toevarrs 1380 (1567}

The Evidener Code was enactod in 1563 npon recammendation of the
Commission, Resolution Clapter 130 of the Stafntes of 1867 dipoets
fhe Conunission fo eoarlinne g stande of 1w Tvidenre Cade, Pursnant
to (Nis divective, {hie Commission has anddestakeon two prajects.

"The fivst is a continuing sfudy In dpfmmnp whether any 5\1hﬂ‘r1nttve
technical. or elarifving ¢lumees are needod in the B Tvidenee Code, In
ﬂns conneetion, the Canmuission s continuously reviewing texts. Taw
review artieles, and communications M judees, lawvers. and othors
concerning the Bvidencr Cade, Ag a vesalt of this review. the Commis.
smn recomunended to the 1967 Togisluture that varions changes be made

in the Bvidenee Codey? and will submit a resemmendstion to

‘?ee Recamareadation Re Pufm,r; to the Friderce ade: Wwwher J-—Rrideice Code
Revisicns (Cotobry 10501, Tap o leeisdntive histary of this recammendation, sep
8 Car. L. Revistox Casnt's Terauts at 1315 F1907),

Ninee the publieativn of {ts Jast Aunec! Tepert. the Conaeission has po-
Cviowedt the Eallewing : Alexander, Californiv's New Eridenee Cofde: Clanges in
the Lerr of f’rl“h’m‘rf l'rmu cuirntingz Prnham fo Payehsdlipropy, T 1. 5-\"-
FERNANDO Vatery T Ruv. 36 (19071 Warvey. Eridenee Cade Keetion 1224
Ave an Ewmplsyee's Admintlons Aduizeilie Anninet Wiz Farplagee?. 8 "\\TT-\
Crana Lavweer 59 (U0TY: Noate, fopeackrine He desaeed bhe WHis Peigr
COrimes: A ¥ew -Snpmm‘l. to an OGN Prebiew, 18 TTaaTINGs L. 910 {1968}
Note, ‘ln‘mrmrb-mu uf wi Apealz Fectarations Aaemsd Fis Fonleacr Fader
Evidenee €adr SNeeotion 122310 TTasmices T, J. 1303 (19051 » Xote, .Um?.?rn
v Benole: Rewreiting the Xew Ereidenee Oude, 4 Car, Westasx L. Reeo 210
FIOGRY: The Cremmission aben conshlered e degisioos of ihe (“:lhfﬂrmn -
nrome (‘ntnr and Cenvds of Avneal inferteering. and anplying fhe Fridence

C'ode. The Commixcdon hes rlso cansldeved teiters frota Surses and SHOEBENE,

The seeond projeet is a study of the ather California dades to deter-
mive what ehaneges, if anv. ave needed in virw of the cnachnent of the

Evidence Code? The Commissinn snbmitted recommendations relating-

‘-Eoneerning this nm;ﬁc'r Bee 'tf;mnmi. Pre Prexsumption Taker on & New ool in
Califorwic, 2 Tyxeons Yo Rev, 107, 108110 (1667,

to the Agricoltoral Code * and the Commerciil Code ® to the 1967 leg-.

t Soa Recommendafion Relating 1o the Eridence Code: Number B—-Agricultural Node
Revisions -[October 19581, For &t lerpislative hwtﬂrv nf this recommendation, goe
i m(‘&l‘{_' T. nﬁanm\ Count'y Reporrs af 3316 {1067}, See ako Cal. Stats.

T, Ch, 262

¢ Bew Recommendation Relating to e Euideuce C‘odc' Number 3-—Cnarmercial Code
isions [Oetoher 10061, For a lepislxtive histovr of this reeommendation.

serr B {AL, T Revismx Covary 1{Ei‘0R'i‘= at 1310 [!f-mz Qoo alan Cal ‘*lats .

1807, Ch. 703,
islative session. My ]'on D. Snwock. a former memher of the Commis

sion s legal staff and now a wewmber of the staff of the Indicial Couneil
has been vetained as o researelh eongultant-to prepare rescarch studies
on the ¢hanges needed in the evidence provisions cm:tmuf-rl in the Buasi-
negs and Professions Code and the Code of Civil Pmceduw To the
extent that its work schedule permits. the Commission will sabmit ree-
ommendations relating to these and additional codes to future sessions
“of the Legislature.

the 1969 legislature
that certain re-
vizions be made
in the Privileges
Article of the
E?idunaa Coda,
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Whether the law roj!ating ta the use of fietitious namues should bo
revised (Cal Stats. 1957, Res. Ch. 202, p. 4589; see also I Cat. L.
,Revisiox Coaun’s Reronts, 1957 Report at 18 (1957)).
o beilie

. Tie study of thi .

in 1957 as a part of ‘i‘?}etg‘l;lucdyms autharis
. ;ssmia’bions, The mertinent on

or authority to study tai

ed by the Isfpislat

a ure
portiudit?w and aprainzt unincozpoi‘ated
1% por on of the Commission's »ecusst
g vopic is set cub balow. oues

’ Rections 2466 te 2471 of the Civil Code also have a bearing on tha
right of partnerships and unineorporated associations to sue, These
sactions provide, inter clis, that & partnership doing business under a
Actitions name sannot maintain guit on certain causes of action unless
it has flled 8 certificate naming the members of the pmanh'rp,f‘ and

membership.®® These provisions, whieh have been held to be applieable
to mnineorporated associations ™ impose a burden on partnerships and
associationn. :

* Cat. Cav. Cope | M8,

=W&_w v, Case-Swayne Co., 7% Cal. Apnad 796, 187 Budd 018 412138

-

The Commission plans te submit a recommsndation on this
topic to the 1970 legislature,




C ‘

Whether ﬂ!; Jaw ing Nitruti i |
. e Taw relafing o arbitration sbould be rovised : b
Stats. 1958, Tey Ch, SN irution should e rovised (Cal,
] H9 . N Y S . . . ’
Thiﬂ !h-[gr;n):‘.lll‘mk‘rll:f:ﬂ »fds the pipesens (_nhfnrma arliiration Tew was enselod
?izr-?u}": 1:['-m‘1‘ :;1{-.‘.:1.” e _remanmesdilion. Ree Kersnopendulag gl Sledy
Ret ]{Jr,{l‘;‘?ﬂ{.};:;!arm:;;}., a irt,’\r,,ll T ey Fo:\l TR RF.1£U!‘.('!:R ai ﬂ-]I {11HitY,
,lepimarive history o b rorow netysing.,  see A, L. BEVisiox
Corin'~ Brropss 15 (1905), See nlsp 93 Snas, m(;ll, Cho $7. e

-

Code of* Civil Provedure Seetions 1280 1o 120403 volating jo arhiira.
Lion, were enaeded i 1863 7 gpns eneoatineidniean of the Law Rewision
Comminsion? Although: experieher wker ihe 196 statoie Doy Leon
seneribly salinfaetore. the sloet of an arloirevion elime apai e
Taorl of 4 ety Lo 4 ecdimie’s Fen ur ohiaia previsional retief
wnoli s attaehitent s el

Oorinanilulors genersily appee that provi-ieunt remedios shoahd be
avsilablo for the presecvation of praperiy ond 10 seawre the s lafac.
iiom of the wwird (6 e sane extent 3L wouid be avallabie i the dispute
weve 3 Niblmdion ratler than eebileation This rale has hoeey exlabe
lished Dby siathie dn suse jurisdiciions? and by judiead decision in
others® The lnw in Coitfernin, Jewever, s uicivar beeauss of thiree
reeeat Court of Appeal docisionhs, .

To Homestved oo & Logs Azn v Swperior ConelS the plaintifi
file] o sechanic s Hetr eiing fes ooy Gie G0 & eoaxiPetion emiriel
Shoetly theresiter, Be Aot o ewnplaint foe prcaeh of vontract whiel
evtdnilien @ reciia of ile sebiiration claure aan o prayer Ter an oo
C'é 1o sebitrade, The defentaut broaeht manda ler &t i de the avbitra- .

! Thott order om e ot $hot e Tl of the wierianie 'y S aud the
Mg of the eoneplsing, whieh Ly L bober of nosorcelosore sefion,
constitred & peptadindion el wiiver od the ATHITERTIGD aremiaeib
Citing 1he stawtie daw in New Yoerk, Ui cone? nowd that the dling of

i

S{tad, Mrors, GHOY, Cb bkl pl S50 . .
o en s F Sdasdy dieicting fy Aveitrefies, 3 Csi 1. Huvigeos
. . Tx E

AU UObEN AND w8 Bl Res Tiuhi TEAR DN,
TR AT ST Doy LU arruing Sraia Laws TR

Mg, Etbeneoe Jo o Noaivtar g . < Poshicas Srigiag Feeae Thric
Paeoisbeber, 1 oarad. L Jev. BHLOAST LRI Naley 17 N VALY N
IS AN

P sl Liidhoene Arbilreid
oo T2, vk an

Al was Lelanies e BZL Tha wet peowided, ik
ion Einkse Wethd er Wby peetidesa] pemedies, 17
Caeireled oih feer stwles: SEY. MV SwAT. E UK R MAL fies Srar, 3§
Foian s b Uoga Aa X % et Whomane Faan o Lot K OROL2
Crepenimt TR Uatnestivn, abme Jas vieh e Nataie Conx Gun, PTAT. ANN.
5 L1t Now Yaork G o tie whieh oty sopipes ieo mehenie’ e
bags foaw @ Pravinionnd svtaetims e prospesed Jo sl ong s herwish
Sust TEHIL ¢ by b Federal Arvitratin A RN 2. N
aa 10 Upslarn Scbifrnadin A1 ovbmosaediy prevnfed fayr provisionRl Feawe-
Jews, 1908 Hawtesmn, NATIONAL CorrLUEs e o Cushskasies o8 TINTFOUAL
Sere LAws WML The seetion wan slefored, Appearaily bboasee of n fear of
apess Satay ininelions, o discission, e Baivecel v, Rbecino, HEH 1T
TR T LER ] P I3 L LR o] T .
Pt v, mbsehnon (W% Mase G360 212 N OFN a4 (VG ; Awerhied v, Grnd
War7h Boiedtiora, fadch, BTIE Mine. Tatl B0 N VR TUL afrd 26 A, Div. T2,
13 NV BT, sppenl dewicd M A, Ixiv. MOT, ¥2 No.Ra 12D (154,
8507 Cob Appiita 897, 16 Cal. Rper. 121 B IS -




& meelianie’s Hen Is aoi Dteopsistont with arbdunrion beoatese i mweroly
proserves the stares quo. Therelove, the pluintld was silowed o eomgrel
arbitrafion dispite his earlier assertion of 2 weehpule’s Lo

In Palm Springs Howes, Iae. v, Westora Desert) Tae,F the conrt
reaclied an sppareily ineonsistent sesilt on stnilar feis a0 that

ease, tie appoilant had sulapited to arbitvation under an arbiteation -

© elause s flinge womechicde’s o and staeting forcelmuze prosoed-
ings, The vourt hld, on an wnedenr reeord, thid the arbiters apparently
fosasd that 1he Silog of the jivn under the Dwts wits Heonsistent withi
e aeereement 1o subnit all eoniroversivs 1o arbitrativn wud thevelore
affrmed the awawnd i favor of vespomddut for breael of eontvnet. The

allesed breaeh appears to ave beea the i of the e

I the mare retent ense of Ross i fMleechord? e phinifl flied
sit on o building contract wmnd attacliod the property of the defendant.
The delindant's answer albeved an arbiiration clause and fhe teid
eotrl ordered the action stayed until the disposition of avbitrafion pree
ecedings, Aun award was mamle for the plandill two years later arud,
afler 'y eonfimonilon of that wward, defendant snoved 1o tiimehm;-g(-
plaintifs attachment on the geownd that plaintif ad Deen bound i
nrbiteate and his filine of the suit at Taw had resudied s weongial
attaclment. The court fisst Deld that a party to an arbitradon agres
went muy mitialy vesort 1o the courts beeotse a fater arbitvition order
maely stays initial court proeecdings. 1 then held that theudiachent
shauld not be disselved Deennse the pliintiil wonkd be enfitled Lo ae
taclnnend to satisy the award and defeudant had not pioved 8 dissolve
it duaring the 1wo-vear interim, The court avoided decbling whether or
not the defendant eonbd Bave dssoivied the attachinwent duringe the
Drterim, Dut relied heavily v a Maisswhusotts cuse ™ whidh lield that
the trizl court hnd no power to disdharge an atlachnwat when an
aetion has Deen stayed pesuding arbieation,

Rections 1260 to 12942 de nut deal with the theer puchloms posad
by the above cises

1. When a paviy to an adiivation visse secks provisinal remaedy
or files & yaccharie™s liet, may the othee party assert that Whis action
constitnies @ waiver of the acbitration eliise wideh will preelude the
phimsli from seoking an onder to arbitrne?’?

2. When @ Pty 10 o arblirniion suveement leviex an alteement
or Bles a weshanie’s Hen and hils oppouent obfiins o sy of e pro-
eevilities and mm order to srbitrale, should the stiachment or lien be
dissolved :

3. Does the filing of 4 mechianic’s Gon or the siieap! o wbtsin pro-
visionat reliel eonstitare a breach of the arbitfativi chse swh that

C e othier party gy obinin deinmes ?
. In view o the importapes of ihese gresiions sah 1he necesily o

chairily California liw on this point, the Copmtissiagt believes that 4

stady shonld_be made 1o deternine wWhether oF nof provisiona yeme-

dies should be availsble where o plaintiff is bouad by an arbiration
laane, -
RIS, 30 €l T, 31 {10630,

=anl At L S G0 el Bygle, TS L EwT). ,

* Sabvuees v Slwebap, Wit Jnxs, Bof 2iD NI 26 (TG, ]

A neteleabion chiliee can e Wiasven by paeik. Can. Cone Cav, Lane. ; T2R1.2,
Noch 6 waiear oy e efeeimd by Dnatiediug an netion af oy on tho Jouteanct.
?{Jll;;;;i ¥, Rewrt Spurirwenr Corp., 250 Gl Appaid 335, 35 Oni, kpie. 218
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A study to determing whether Civil Code Section 1898 should
be ropealed or revied.

Bection 1698 of the Civil Code, which provides that a contract in writ-
ing may be altered by a contract in writing or by an exectnted oral
sgresment and not otherwise, might be repealed. It frequently frus-
trates conmtractaal intent. Moreover, two avoidaice technigues bave
been developed by the conrizs which considerably lmit its effeetive.

_ ness ™ One technique is 2o Lold that a subsequent oral agreement modi-

fying a written contract s offective because it is execited, and perform-
ance by one party only has heen hetd sufficient to render the agreement
exeented.® The second technigne is to held that the suhseguent oral
agreement reseinded the original oblizations ®® and substituted a new
raritract, that this is not an “alteration’ «f the written contraet and,
therefore, that Section 1698 is not mppliecableS™ These technigqnes are not
& satisfactory snethod of ameliorating the rule, however, bocause it ik
Necessary to bave a lawsuit to determine whother Section 1698 applies
in & particalar case.

If Section 1898 ix 10 be retainad, the guestion arises whether it should |
apply to all contracts in writing, whether o not required to-be written
by the statute of frauds or some other statute. T ix presently held to
apply to all econtracis iu writing * and s thus contrary to the eommon
law rule amd probably contrary to the rule in al] other stutes, This
interpretation has been eriticized by both Williston and Corbin whe
sugrest that the language is the resualt of an inpecurate attompt to
codify the cowmon law rale that contesets veguired to be in writing van
only be modifierd by a writing %

v

At Nobe, 4 Haprimose 1T, B (1232

&1, f. Godbey & Saaea Const, Ve, ¥, Denne, 39 il 20 4235, 246 PL2d 548 (18623

o Cfvil Code Section LENY permits regeintion of a contract Ty mutuhd nsent.

% NeChure v. Alberti, 108 Cul. 34N, 212 Pae. 204 11823) (Teschsion of exesinry writ-
tin, GUNLred By Gral agneetgeel) ) Treadwell v Wickel, 184 Cnal 243, 3% Pnc. 20
19243 (resifssion of whitten contract by sehatituted oral cuntract),

™A, BSmitn Co, v, Muller, 200 Cal, 216, 236 Fae 411 (19270 )

o U homa, CONTRADTR § $01 (18513 & Wonuasrow, CoNTRacTs § JH23 CRev. il TO3RY.

-

, Heplantompnreasuﬂsﬁéﬁronmsmpiem
time peramita. ’
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A study 1o datercine wheiler Seciion 1974 of l!'-o Code of Civil .
Procodure should be repealed or f ravised.

Section 1974 of the {ode of Civil Precedure, enacied in 1872, pro-
vides thai ne evidence iz admissibie Lo charye 8 person wpon 4 repre-
sentation as to the eredit of & thivd person unless the represeatation, or
some memoranduma thereof, be in witting and either subseribed by or in
the bandwriting of the party io be charged, Section 1974 is open to
the criticism commonly leveled al stazntes of frands, that they shelter
more frauds than they prevent. This result has been avoided by the
conrts to a considersble extent with respect to the original Statute of
Frauds by liberal consiraction of the Statute and by creatingy nomerous
exeepticns to io.% However, Section 1874 has been appiied strictly in
Qelifornia. For example, in Baron v. Longe®™ an setion in deeeit failed
for want of a memorandu againgt a father who had deliberately mis-
represented that his son was ihe beneficiary of 2 larpe trost and that
part of the principal would be paid to him, thus indacing the plaintiff
to transfer a one-third interest in his business on the son's note.

Only a few states have statutes similar to Section 1974.% The courts
of somé of these states have been xore restrictive in applying the
statute than has Californis. Thus, some couris have beld or said that
the statate docs not apply 1o misrepresentations made with intention
10 defrand * byt frandalent intent will pot avoid Section 187457 Again,
some states hold the staiute inapplieable when the defendant had an
interest In the action induced,% bui this interpretation was rejected in
Bonk of Awmerice v. Western Construciors, Ine.® And in Carvr v
Tafum ™ the California court failed to apply two limitations to Sec-
iion 1874 which have been applied to similer statutes elsewhere: (1)
consiruing a particular staterrent to be a misvepresentation concerning
the value of peoperty rather than one as o the credit of a third
person; ?* {2} vefusing to apply the siaiute where there is a confiden-
tial relationship hmposing a duty of disclosure on the defendant.™
Indeed, the only reported case in wiieh Section 1974 bas been held
inapplicable was one where the defendant bad made the representation
abont 4 corporation which was his alter ego, the conrt holding that the
representaiion was not ane coneerving a third persoa®

Section 1274 was repealed 85 & part of sn omnibng revisicn of the
Code of Civil Procedure in 1901 % but tliis act was held void for uncon-
stitutional defeets in fopnm ?

*—
' ot €.9., Willis, The Sigiute of Frovds—d L-Bgi-l AWMm % ¥no. 1. J. 427, 52%
{15487 ; & COnBIN, CONTRACTS, pognim (1850
%94 Cal App.2d 714, 307 P24 61i ‘Gus),
n.um-c CONTIACTS FIEIOA, o, 4257 r{rev e, 19371 Cradii—Repressniodlons —
. 82 ALR.M :4“ i‘té . 3 ( 9

saz furk v, Dunban Lamber § Aia, 220, § So. oo (1389) ; W. &. Seaking
Civ: Btandran, 46 Tlant 4x%, 365 Pacs 586 (19383 14 loram) ¢ c:' Bank of Com-

maroe S '“rgu t Co. v, SChooMar, 263 Hm 199, 160 N.E. Tv5 (1VE8),
‘*Be.u: -4 ahe: Mzﬁﬂé‘ﬁifp S’T 1T Prd 820, B4 {1#3’!& Cazy v

A.g ?d 195 (1533} ef, Cuuar Bower, zﬂ
31 51 Pid IM {1835 Cookt ¥. Churchmesn, 104 fﬂ.ﬂ. 141, I NE
(1%30) ; Kntght v. wm%.; Mo‘ 413 164 5.W. 5B tl Q7).

 Sew g, Dnmore L Jieobpen, Ziz Mich, 193, 218 MW, 164 (1325,

bl 12 C'a{ L‘GD.?%IT{GI {i{ij&’iﬂglsu(ﬁirij‘.;ﬁd}

133 FY 24P 1532

ﬂ%’iﬂg‘& v. %{uuaei 180G Maw 65, 73 ML 86 {1904 irapresentation as (0 the Aasp-
cint eredit of & carpuration, uwaile to nfuce the purchuse of shares fu the £oFpo-
Talion, ermI [14] bem-. {-':ﬂ-exar).t.aiun of fami pearbu vpon value of the shures apd
thus not within the via

" See e, W. G, Jepking & Co. v. Standrod, 48 Idaho 614, 268 Pae. L85 (1928} (M-
repteen tation made tn vlo.stion of Bdugiary reiaticonshin held not within statule).

" Grant v. Lnjted Stites Risvtraaice Corg., 136 Cal App.=d 183, 270 P2 64 (19“)

wal St 1901, o 193, p. X1V,

o Lawda ¥, Dunrw, L34 {M,L 391, w6 Dac 878 (33813,

WGPM@prepamaamﬁsWunthisbapi
when time permits. ¢




Whether the law rrlating to the vights and duties attendant wpon
termination ov abandoswent of a lease shenld be revized [Cal, Steta.
139 bﬂ'&. Stats, 1057, Hes. Ch. 202,

19685, Res. Ch. 130, p. 5280, see @
eloling to Abmudomme
GGTY. For a legisiative

p. 45B9).°
b See Recomarcudulion and Bigdy B
T Revmrox Cosnt's REpORTS (LA LY
lion, e B Can., L, REVISTOS Doy RErokTs 1319

{ or Terminatics af @

Lease. A Can. L.
history of Ui secomiend

{1967),

Isgiglation recommended b i
y the Commigsion on thi
;'r:: ::21::::3 a:.o the 1967 legislature. The Comis:?;: ﬁ:gaé::n
aieg thaeas 1021 that the legislation be snacted after it cen
M :er problena needsd further study, The Commi s;
submit a recommendation on this topic to the 1969 Ia:ism

lature, \

-0~




Whether thoe law relating to a of appointment should be
vised {{al. Stats. 1963, Hea. L‘d. 130, p. 5%% - ol

The Iegislature directed that the Comeission study this
topic. The Conmissiem plans to submit 2 comprehensive
sbatute for emactment by the 1969 Leglslature.

...H--




Whether fhe law rvelatine to addiivre and remitiitnr shonld be ve-
vised {Cal. Stats 1965 Wes, Ch, 130, p. 5289 see alse Cul. Stafs,
1957, Res. Ch. 2062, p, 438004

8 Koo Recowmendution aiid Siady Felating o Liditue, 8 Car, . Rpvisior Cooara's
Bepeiva 601 (10571, For a legislarive bhistoey of s reenmiresdation, ses R
(“iu,: )I,. Restzmy Coadr'y Bepours 1317 (100675, See ala Cal Srads, 1967,
Ch. 72, - : .

Tegialation om additar wez enacted by the 1967 lLegislaturs
on recomuendation of the Commission. Howewer, because of a recent
decision of the California Suprems Courd, the lagislation as e—~rt=d
doss not refleot the decisional law which authoriges additurm in
cases nob gtated in the statute, The Coemission plans to submit
a recommondation to the 1969 legislature to conform the statute
to the Supromns Court decision and to alse provide statutory reces=

rdtion for remittituwr,

»
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A study to detarmine whather the law reloting 1o tha doctrine
of mutvality of remedy in sults Tor specific perfarmance should
. be revised,
Civil Code Section 37386 provides:

3 3388, Neither party te an obligaticn can be compelled spe-
cifiealiv to perform i, wniess the other party thersto has per-
formed, or i compellable specifically tv perform, everything to
which the former is entitled under the same obligation. either
completely or nearly so, torether with full eompengation for any
want of entive performance.

Regtion 3986 states snbstantialiy the doereine of mutnality of remedy
in snits for specifie performanee as it was originally developed by the
Conrt of Chancery. The dovtrine has been considerably modified in
must Ameriean Jutisdictions in more recent times, Today it is not gen-
erally necessary, to obtain a deeree of specifie performancs, to show
that the plaintif’s obligation is pecifically enforcesble, re long ga
thers is rearonsble assurance that plaintiff’s performance will ba forth.
roming when due. Such assnrance may be provided by the plaintiff’s
past conduet, or hin eetmomic interest in perfnmng, ar hy grantuw
conditional decree op requiring the plaintiff to give seewrity for his
performance. s

Civil Code Section 3386 states a mnch more rigid rule. It is truas that
Section 3386 in considerably ameliorated by Civil Code Sectioms 3388,
3392, 3894 and 3423(5) and by court decisions grabvting specific per-
formance in cases which would fall within a strict applieation of the
doctrine of mutoality of remedy.’® On the other iand, the mutuality
requirement has in some casex been applied strietly, with harih
resnits.5®

On the whole, the California decisions in terms »f results way not
be far out of line with the more modarn and enlightened view as to
mutuality of remedy. Dur insofar as they have reached sensible results
it has often been with diffienlty and the resalt hus been inconsistent
with a literal reading of Seetion 3386. And not infreguently poor deci-
nionk have resulted. A study of the requirsment of mutuality of remedy
m spits for wpecific performance would, therefore, nppvar to be de.

‘w5 Conapw, cuimc-ﬂ'i 1150 (18513 ; 5 WILLINTOK, c-mrncu B IO {Rev. e,

1937).

»Zee 6, H!lltr . Diyex, 80 Culgd 55%. 127 P24 301 uau). Mageas v. Mupee, 173
Cat B1S, 162 Pac, 1023 199170 Catanchini v. Brasatettes, $4 Cal, 248, 3f Fao
T4 {mo:- Uaosawlt v. Bdwards, 13 Cai. 458 {2508,

o g, Poultry Producers v. Bariaw, 159 Cul. 7%, 268 Fac, 95 (1522 ; Linchan v,
Dev m 113 Cal, 307, 149 Puc, k4 {19157 1 Paeific ¢w, Ry, €n, ¥, Canpbell-
Johnaten, 158 Cel. 165, ¥4 Pac, 823 {1%03).

- 7he Comaission plans to submid a recommendation
en this tepie to the 1969 Legialatwre.
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A study 1o determina whather the low respecting juthsdiction of courts in pro-
ceadings affecting the custody of childran should be ravised.

Thera are in this State varions kinds of statutory proceedings relat-
ing to the castody of ehildren. Civil Code Section 138 provides that in
aetionn for divores or separsie maintenance the court may make an
order for the custody of miinor children during the proceeding or at
any time thereafter and may st any tinie modify or vacates the order. i
Civil Code Scetion 199 provides that, without application for divorce,
a hushand or wife may bring an getion Tor the exclosive eomirol of
the ehildren; snd Civil Gode Seetion 21+ provides that when a hus-
band and wife live iIn a staie of separstion, without being divorced,
either of them may apply to any sourt of competent jurisdiction for
divoree proceeding under Civil Coede Section 138 or a guardianship ‘
proceeding under Probate Code Section 14407 {¢) If a puardian bas I

heen appointed under Probate Code Section 1440, may & divores court
er & conrt acting pursuant to Civil Code Sections 183 or 214 luter
award custody to the parent who i not the puardian?

A few of these matters were clarffied by the decision of the Cali- ;
furnia Supreme Court in {ireene v. Superior Court? bolding that a i
divores eourt which had awarded eustedy pursuant to Civil Code See- 1
tion 138 has continuing jurisdiction and a conrt in avotber sounty hes
ne jurisdiction to appuint s guardian of the children aader Irobate
Code Hection 1440. The Supreme Court steted that the genersl* objec-
tive should be to wvold “‘unsecmly eonflict Detween courts’™® and
indicated that a proper procedure would be to apply to the divore
court for & change of venue o the connly where the children roside®

It is wot clear whether the excdusive jurisdiction principle of the
Greene case either will or shocld be applied in ) of the situntions in
which the question may arise. An exception should perbaps be pro-
vided at least in the esse where a divoree acticn in bronght after a
sustody or guardianship away ] hax been made pursuant to Civil Code
Sections 199 or 214 or Probate Code Section 1440, on the ground that
it may be desirable to allow ‘he divoree conrt ic consider gad decide
2ll matters of domestie relrtions incidental to the divoree™

_{3) There appear to i ut least twn additional problems of juris-
diction: arising under the statutory provisions reluting to custody of
children. One is whether 1 court ewarding cusiody under Civit Cade
Section 214 has continuing jarisdiction to modify ity order. Although
both Seetions 138 and 199 provide that the court may luter modify a2
amend & custody order inad  therenmder, Seetion 214 contains no such
provisions. Another probla - 5 the apparent wunflict between Hection
159 and Section 214 in casrs wlhere the phrents are separated. Seetion
190 presumably can be used 6 “htain enstody by any married person,
whether separated or not, while Sectien 214 is imited to thoss persons
living ‘“in a state of separation. * The two scetions differ with respact
to the power of the court o mo: ify its order and also with respect ia
whether someone oiher than a pi rent may be awarded eustody.

® 37 Cul 8d 807, 231 F. 24 221 £1957).
wze REIL. 33D 2d st sgy . oM
*fd st 312, 231 P, 24 i 821 -
“Am;:::cepuofn might h;ﬂﬁgn::lﬁ:hh n mﬁ!hf l}l‘}ﬂi‘l"i m..sq.!u'mﬂe Cuart Law
G R IDInGe o owa & o b L Be: Bmith v, Smith, 33 LA ia 272,
278, 87 P. 20 863, 566 (15891, ' o

_ Interim Committees are now st the family court

bill. Hhahlesiahtimhuﬂonthatbiuhuhemmcteﬂ,
the staff will study ) : legislation to determine whether

it eliminates the proc!) ms described above. I it does, we
Will recommend that tl 49 topic be dropped from owr Rgenda.

Blthamt,wuimmmtnmwmm
topic when time permiii., It is unlikely that sueh & study
could be prepared durit g the next five years.




A sty of the pravisions of the Cede of Civll Procedure relating fo the con-
firmation of mrsgl%fsund the provisions of fhw Probote Code relating
to the confirmation of ales of roal property of estates of decaased persans
to determine (1} whether they should be made uniform and (2] # not,
whether thers Is need for dorification os 1o which of them governs confirma-
tion of privete judicial portition soles. :

SBections 752 10 80115 of the Coede of (ivil Procedurs provide for
actipns for partition of property, Seetion 784 deals with the sonfirma-
tion of partition sales. Prohate Code Sections 784 and 785 deal with the
eonfirmation of private sales of real property of cstates. These sections
differ from Code of Civil Procedure Section 784 in three-important
respects. One difference i8 in the percentage by which an offer made
in esurt must exceed the amount of the original bid.}¢ Another differ-
ence iz that ander the Probate Code the origing]l bid must egual $0
percent of the appraised value of the property,”™ whereas under Code
of Civil Procedure Seetion 784 there is no sueh requiremment. A third
difference is that the Probate Code contains detailed provisiens re-
garding reat estate brokers' esmmissions® whercas the Code of Civil
Procedure is silent on this matier. Tt may be that there is litile reason
for these difierences,

If it in fonnd that some or all of these differences should be retained,
the question of whether the Code of Civil Prosednre or the Prohate
Code goterns confirmation of private partition sales should be dlarified.
The Cod: of Civil Procedure provides that private partition sales shall
be “eonducted?” in the mauner reguired for private sales of yeal prop-
erty of »aates X Ji is not clear whether this provision makes applicable
1o such siles the provisions of the Protate Code regarding the conflrma-
tion of sades, or whether, on the other band, a private partition sale
should w confrmed in the manner provided by Scction 784 of the Code
of Civii Procedure. The latier seetion deals with confirmation of parti-
tion sal s but is nwbiguous as to whether it applies to both poblie snd .
private sortition sales or only to pnblis partition sales, The guestion is
importa;: beeause, as 18 shown above, the provisons of the Probate Code
and the [ade of Civil Procedure relating 1o confirmation are different;
it will 17 aain important if the two setz of provisions are not made
uniform.

mm v Cong Serifon TEE
»Jd fecth s T84

Wik Sestl q 786,
Wil Qo «oTv. PROG. Spsbion 7T,

The taff reccmmends that o staff atully be prepared on
this top. : vlen time permits. Y& appears unlikely, bowever
that suct & atudy can be prepared and sonsidered by the ’
Commissl s duriug the next five years. At the 1959 session
the legl:iatwe approved a Commlission requanst thet the .
of thig fiudy be expsnded 0 include study of whether the
varicus sectiins of the Code of Civil Procedure relating to
partiticn sl g .d be revizsed.
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The eommission h.ls reatived several somonunications bringing to its
sttention snachroniums, ambigoitics, and other defoets in the law of this
Htate relating to attachment, garishment, and property exempt from
axecution, These eommnmmtlonn have raised soch questiona ax: (1)
whather the law with respect to farmers’ property excispt from ¢xecn-
tion should be modernizred ; (2) whether 8 procedure shouhd be estab-

- lizshed to determuine dispuices as to whether particular earnings of julg- |
xment debtors arc exempt from execntion; (3) whether Code of Civil
Procedure Section 490.26 should be amended to eonform 1o the 1955
smendnents of Sections 662, 688 and 650.11, thus making it aluu- that
one-half, rather than omly one-quarter, of & judgment debtor’s earn-
jngs ave subject to excoution; {4) whether an attaching officer should
be resjuived ‘or empowered to relense un attaviinent when the plaintift
appeals but does not put up & bond to continne the attachment in effoct ;
and (B} whather & provixion sbouid be enacied empowering a defendant

* agrimet whom o writ of attachinent may be beued or bas been imued
to prevent serviee of the writ by deposiling in conrt the amonnt
demanded in the complaint plas W% or 153% to cover posnible wuds.

Tie State Rar has bad vurious related problems under eonaideystion
frony-tisee to time. In & report to the Bourd of (overnom of the Ntate
Bar on 1955 Conforenee Resolution No. 34, the Bankraptey Committer
of the State Bar vecomniended that o compleze stady be made of atiaeh-
ment, garnikhinent, and property exeapt from excention, preferably
by the Law Revixion Commmission. In & eommunication 1o the sommimion
dated June 4, 1956 the Board of Governors reported that it approved
this recimmendation snd requestad the cominission to inelude this sub-
Jeet on its calendir of Lopion selected for study.

' he staft reomments
‘ stary *‘*ﬁ“mhdmmh'

after ve complated our work on imverss
mmm‘munm mu.
m.mqm-meum '” '

*
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A study to determine whether Colifornia statutes relating 1o
ite of process by publication should be revised in light of
recant decisions of the United States Supreme Court.

Two recontt decisions by the United States Supreme Court have
plaved new and subslantid constitutional Japitatjons on service of
proeess by publication in judielul procsedings. Theretofore, it bad
generally been assnmed that, at lzast in the ease of proceedings velating
to roal property, service by publication meets the mininoum standards
of procedarsl dae process preseribed by the Foorteenth Awmendment
t6 the United States Constitution®® Jlowever, in Mullare v. Cenldral
Hanoper Baank & Vrust Co,5 decided in 1856, the Supreme Court held
oneonstitntional a New York statuie which anthorized serviee on

" interested parties by publication in conneciion with an aceounting hy

the trustee of & common trust fund wmler & precednre established by
Sestion 100-¢{12) of the New York DBanking Faw. -The Court stated
that there is no justifiestion tor « statute suthorizing resort 10 means
teag likely than the mails Lo apprise persous whose nanies aad addreases
are known of & pending netion. Any donbt whether the rationale of the
Mullone decision would be applied by the Supreme Court to cases
nvolving real property was sattie-d by Walker v. Oity of Hulchinson
decided e 1056, wihich held ihat notiee by publication of an eminent
danuin proceeding to o land ewner whose mame was known to the
condemning city was a viclation of due process.

The practical consequonce of the Mullane and Walker decisions is
that every state must now review ifs stutniory provisions for notice by
publicsiion to determine whethey oy of thera fail to messurs up w
the reqnrements of the Fourtesnih Amendment. A preliminary study
indicates that few, if auy, Californin stelutes are questionable under
these decisions, inasmuch as ovr stalutes generally provide for aotiee
by mail {o persons whose nterests amt whereabouts are known ™ Bow-
gver, a eemprebensive and detaiied sindy shonld be undertaken o be
certain thet all Califoraia statqiory provisions which may be affccted
by the Mullume and Wolker deciwions are bronght to light and that
recommendations hee made to the Legisluture for such changes, if any,
as may be hecossary 1o bring the ey of this State inw eonformity with
the reguiramenis of the United Staies Consiltotion.

‘Agrr;d{; (?sg;g:‘:ﬂa. 184 WH, 234, 3277 (1856, zee Peanoyor v, Weff, 35 U8 714, 727,

= 338 TT.E. 358 (1554),
SRRk NS, 118 (A0AtkS.

by the State par, If the legislation recommended by
the State
hrunmﬂtof&usmdyemrathist@ie, the staff will
mnfthietutheatum:notmmmmtmm-
sion my conslder whe'ler this toplc should be dropped from
the agenda of topies. A o : ‘




A study 1o determine whether Section 7031 of the Businsss

- and Frotessions Code, whith precludes on wnlicensad con-

fractor from bringing an attion 1o recovar Tor work done,
shouid be revised.
Section 7031 of the Dusiness and Professions Code provides:

§7031. No person enpgagad in ihe business or actine ia the
vapacity of a contractor, may bring o raainiain any action i any
court of this State for the eallection of compensation For the per-
formanee of any act or contrace for wiich a liceose Is regiie) by
thix chapter without slfeging and provieg that he was a duly
fieensed contractor at all times during the performance of such aet
or sontrack, '

The effect of Section 7031 is to bar the affirmative assertion of any
right to compensation by an unlicensed vontractor, whether in an setion
on the illegal contract® for restitetion™ o foreciose & mechanic™
lien,®® or to enforee an arbitration award °¢ unloss he can show that
he was duly licensed.

The ecourts have penerally talen the pusition that Section 7081 re-
quives a forfeitnre and should be strietly constroed. In fuat, in the
majority of reported cases forfehiure appears wo have been avoided. Gne
technique hus been to find that the artisan is not & ' contractoy ' within
the statute, but is merely an “‘employee.” ¥ Dut this deviee is re-
stricted by detsiled regulations of thie Contractor’s State License Board
governing qualifications for licenses and the scope of the statutory
requirements ¥ Another way around the statute has been 10 say that
there was *‘subvtantial’? complianee with :rs requirements™ In addi.
tion, Hection TO3L has been held not 1o apply to & suit by an unlivensed
suboutrartor against an anlicensed general contrmctor on Lhe ground
thut the act is aiwed at the protection of the public, not of one con-
tractor against a subeontractor® Similarly, the starate does not bar
4 st by an pnbesused contractor agaiast a supplier of construciion
material ® And the stutute has been held not to spply when the eon-
tractor s the defendact in the action ¥

But with sil of these gredifiestions Seetion TO31 hos a wide aren of
applicstion in whigh it operatos Lo visit a forfeiture upon the conkrartor
and fo pive e other party a windfall. Maoy jurisdictions, taking info
aeconnt sueh Taetons ws moral turpitiude o hoth sides, statutory policy,
pithlic inportance, subservienee of eeonontie positiow, and the possible

forfeiture involved ® allow restivation 1o an onlicensed person® But

in Calitornia, Scetion 731 expresdy forbids “‘any action' and this

prohibition of course ineludes pestitution. The conrt tim weigh eqnitiss

in the contractor’s favor ondy where the eohtractov ix the defendant.

1 the conlractor is asserting 2 clain, equities generally recoguized in

other jurisdictions cannut be recognized because of Seetion T031,

;-is'.lrm:m o s, of Cal, Appdd FAR, 158 P2 3 15440,

" Eneh v. Blackott, $1 Col. Apndd £33, 156 I+2d 355 (13255,

* Sjemene ¥, Moood, 11 Cal Al 2@ 64y, (1% 220 D04 (18425,

™ laaving & Evans v, Thici, 3% Cal2d Gy, 24 L5020 (1048, 0% deviadon:,

Y Marun v. Headoefzug, 234 Cal App2d 602, 265 £.%0 117 (1864) ; Dorak v, Spivack,
IOT Cal. Aupr i Gia, 236 okl 540 (ISacr.

M CaLl. Ap, Cony tit 16, §§ 706-97,

= Gatth v. Highland Park Builders, Iae., 2¥ Cal2d 687, 166 P24 365 (164E) (moevo-
Ingly in dHsregard 0f CAL. Suz & Yeow. Cook § T028) ; Citizena Ruate Bank Y.
Gentry, 20 Cul App.2a 418, 7 F.20 364 (31537) Toorporatia [n whume name pw
Heenve taken held alter epo of wrigind Heenw-d contrattod) | Oddo v Hedde, 101

- Gal ApD.2A 37H, 225 B4d 425 ¢ 1550).

% Matchett v, Goull, 351 Cal APR28 821, EB1 P34 324 (185E) ; ace alsc Wilsun V.
Brearns, A Ol Avneden ATE ZHT PL2d B8 S19GE

= Rotherford v Stuwdurd Engineeriag Corp., 58 Cal. ADy.2¢ 654, 199 P.2d 264 (1948).

W (omel Thetare Bokevprees v Cnrlwreighl, 155 K50 KO0 (vth ©in, 156%) (bpye? Wh-
wble to Fecnver moacy pald Lo coptenetor) ; Marstall v, Von Swnvealr, 120 Cal
App.2a 407, 62 .26 367 1TP0R) (uondreeror mey %t off vaiye of services when
sued by buyor), - 3

¢ Conpin, Comnmmacts £ 1534-36 (3551) ; RE2TiTRuENT, DRESrrootion § 146 and

comment §), .
b g ComaiN, ConrrsacTs B§ 1010-34 {20511

m:mﬂmmmaww
thistapichedmﬁfmwmm. &mwt
mmmmmumtmwmmmmt.
Noxe ARt, We set 00 possibility of the sanciment lagt
htmwmxcrnmryse«um 7031, . o -
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A study to determine whether the jury should be authorized
to toke a written copy of the court's instructions into the fury
roem in civil as well as criminol cases,

Penal Code Section 1137 zuthorizes a written copy of the eourts
Jostructions o be taken info the jury voom in criminal eases. It bas
been held, Tuwever, that Seetions 612 and 614 of the Cade of Civil
Procedure prechude permitiing » Joey in a civil ease 1o take a written
copy of the instructions into the jury room.® There seems 16 he no
reason why ilic rule on thix wmatier should not be the same in both
civil and eriminsl cases.

Taking Insiructions to the Jury Beem: Senate Bill No. 33, which
was drafted by the Commission to effectuste its recommendstion on
this subject, was introduced by Senutor Dorsey.?? Yollowing cireulation
by the Commission to interested persons throughout the Ntate of its
recommendation aed study on this matter, a nureber of guestions were
raised by members of the bench and bar relating to practical problems

- imvelved I making a copy of the court’s instructions available to tie
jury in the jury room. Since there would not have been an adequate
opportunity to study these problems and amend the bill duriag the
1957 Session, the Commission determined Dot to seek enactment of the
bill but to hold the matter for further study.

Daring the next five years, the stafll suggests that the
Mieiﬂﬂmneﬂbea@inmmuduhmmthe
Judicial Council will undertake & study of this mstter.

80, the staff will recammend thut the topic be dropped from
our agenda.




A study to determine whether the Small Claims Court Low
should be revised. :

In 1933 the commission reported to the Tegmistatore * that it had
Peevived communications frim several Jusdaes in varions parts of the
State relating to defeets and gaps i the Small Claines Cenrt, Faabw 3
These sugrrestions converticil sueh matters ad wiesher feos and wileame
may he ebharsed in conncrtion with the servier of variols pRpeTs,
whetlicr witneses may be subpoenaed and are eatitled to fees and mile-
agre, whether the moneiary jurisdiction of the sinall elains courts shomtd
be inereased, whether sureties on appeal bonds should be regnired to
justify D all eases, and whetier the piaintifi should have the right to
appeal from an adverse judgment. The conimisaion stated that the nom-
ber aud variety of these eosmununicitions suggested that tie Hmail
Clatms Court Law werited stady.

The 1953 Session of the Legislature dedingd fo anthorize the com-
mirsion o study the Small Claims Court Law al that time, No com-
prebefinive sindy of the Small Claims Court Law has sinee been made.
Meanwhile, the conmnission has received commnnications waking addi-
tional susgostions for revision of the Swall Claims Conrt Law: ey,
that the smiafl wdadms conrt siould be empowered 1o et aside the judy-
weny and vedpen the case when it is just 1o o so; that the pladutiff i
should be permitted to anpeal when the defendant prevails ou s coin-
terelain; xnd thut the xmall clabns form should be ardended tof1)
advise the defendunt that he has o right to wouterelaim and that fail-
ure to do so ob @ clain arising cut of the sume teanswerion will bar
bis right to e i the elaim Jater ad (2} reguire a statement as ta
wlere 1he gt neeurred in a negilgence ease.

This eontinued interest in revision of the Smali Claitw Court law
hax induerd (he commission again to regrest awthority to make a study
of it
el

St Rer, Catar Law Rev. Cosst'y 55
Man, Capr S, oo, § 1487,

Beforé&amotthistqpie :I.sanﬂeruhnthem
believes that recent developments should be emsmined and
the Judicisl Council should again be contacted to determine

if the problems, if uny, that exist are more appropristely
considered by tbe Judieial Council.

v
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“Whether the law relatine to the escheat of praperty and the dis-
" position of nneclaimed or abandonad proverty shontd be revised

{Cal. Stats. 1967, Res. Ch. 81; see also Cal. Stats. 1956, Res, Ch.
42 p. 2463).5

| Eee Recommendaticn J?ehh'afﬂ fa Exchen!. R CaL. L. Rrvisiox_Cosnr's Rercers

01 (1967). For a lericlative history of this reeommendalion, see § Car. Lo
% Coxra's REPORTS at A0 (I0G9). See abo Cal Rkt 1003, Ch. 247

;0. (encheat of decedent’s es_tnie] and Ch, 358 (noclaimed property aet).

lsgislstion recosmended by the Commission on this
subjects was enacted by the 1968 Legislature. The toplo

is retained on the agenda for study of fature developments
under ths new lsglalatiom.




‘ | Whetlior the Taw veloting 1o sndi b gt nesinst meirinershins and
other mivemporaied asansiniings shanld be revisod and achiether the
lave velatinee fa the Hehidity of snel associmtions and thelr members
shonld be wovised (Oal Stata 1968, Rex, Ch. 91 see alse Cal. Stats.
1047, Rex, Ch, 202 p, 138N 1 :

t8ee Recnmimeadetitar and Stndy Teleting 1o Suit By s Aaainzf vi Uwinearporated
.-‘!..tmcr’nﬁnu. ] Car. T, Reviarox Covacy TReeoers 007 {19687, For 2 lexisis-
tive hiztore nf thiz recisomendalien, see K Oay, Y Revisror Coard’s IREUoRTS
1317 (1007 Qe aleo ©ad Riars, TOAT. O, 1321, L -

Hee jlsn. Rregimenfatinog Relating to Hepriee 6f Pracees ou Toleeorpomted
Aavnciationz, & O, T. Beviswy Umuar's Teroiers of 1402 (1007, For a
lexisdative historc of this recammmnidntion, see 4 Oar, L Revesiox Covar s Res
youre nb 00 F1O09Y, See alan o) Sfata, 1065, Ch. 122, :

Iagislation recommsnded by the Compission on tids
tepic was eracted by the 1967 and 1968 legisiatures.
The topic is retained on the agenda for study of
future developments under the new legislatlon.
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Whether ar: award of damages wade 1o 8 marvied peeson i a per-
sonal miury action should be e senavite nroverty of saeh married
person {Cal. Stats. 1937, Res. O 2062, 1. 4568M 1

1 Qe Reesmmenduiion and Mtudp Belativg 1o Whether D;-mm;;m for Peeanieal Dijuvy
tn o Merried Peeson Rhaull he Reaneate ar Comstaniti Prapaty, B Cat. T

Termiatos Couar's fepopve 407 (16871 For a besdstatice Watare of thiz ree

smmendation. soe 8 C'ar, T, vy Counss REroRTs 1818 (10aTY.

Qoo alun Rreepmmemilntion Eelriing ta Dauvees farr Persongl Tojuvies 1o 0
Meavried Porzon us Rewpeate ap Cauvmurxity Propecta, & Car. .. MEVIRMX
Cowar's Beeapta ab 18835 (1T Foar o Iewislative Distoery of this recnmmen-
Anltan, woe 0 ¢ T Heoaox Coand™ Reeonys of o (100, Rep alse Ol
Stars, TO0R, Chs, 457 and 455, : ;

Iab.alation recommsnded the Cewmi
subject was enacted by the 196 Legislatm":f”T;: %o

is retained on the apenda far study of fut
merts under ths new legislation. v e el

A%
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C
Whether Vehicle Code Soefinn 17130 snd pelatod statufes showki be
revised {Cal. Sinte 1985 Rps, (B, I3 p. 5289 see also Cal. Stats,
1962, Res, {Th. 28 3, 045 2
? Qpe Rﬂ.-mzrmmdfrr?rm end Riudu Feluiinvg n Vebisde Cade Reatins 17858 and
Related Sreefione. & Car, T. Reviawox Coue's rrngrs, S LINATY. Fore oa

Teeistative Hi'hw\' of thiz sweeammandation. e £ Can 7. ReErrsuoy Cowu's
REronTs 1317 (10071 Reo nlsn Cal. State 1007, (L, 702

lagislation recormsnded by the Commission on this
subject was enacted by the 1967 Iegislature. The tepia
iz retained on the aganda for study of future develep-
ments under tha new legislation.
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Whether the Inw relarive f6 $he riokta of 0 wand Taith banrover of
provertr.beloneine fo anether should be revised {Cnl, Btats, 1957,
Res. Ch, 202, p. 4530 3

PRee Recomntendalion end Siedy Beloding in The Cond Faiih Taepenver of Yand
Durned Ly Apofler, & Ca1 L REvminy Oonnes Rerowrs, @08 (19071 Far n
Traisdntive histere of this recommendnlion, wwe & s, Lo RTVIAION Croann'y
RErarTs 1310 (30607, -

Bee alerne Rreeoavmendnition Relniivg Fo Tmprvarpsests Vade o flamd Fruith
Trnow Tand Oirsed by Aunther, # 041 T, Bevieme Covia'y Preomrs ot 1872
{TOTY. Por o Teciatafive historr of 1hic rocommsnindion. see 9 Cap T Rx-

C VRION Ooao’y Tieeonvs ad 63 DI0A00 0 Moo alas 9l Stagx, 319G, b 150,

Isgislation recommended by the Cemmission en this
topic was enacted by the 1958 legiglature. The topic
is retaired on the agenda for study of futura develop-
mnts under the new legislation.
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We reguesved suthordty in 1966 to econtime our
study of this topic. We wanted to study tex yroblems
snd division of prepersty oo divorce, The Slate Bar
recomended legislation to the 1967 Legislature to
elfuionte the tax problems tut the legislation was not
epacted. The provlems of division on divoree are
being conaldered by the legislature in the course of
1te study of the Family Court Bill., Hexte, we plan
to reexamine this topic in rive years or so to dester-
wine vhether it phould be dropped from the agends.




STATE OF CAUFORNIA - SEVENUE AND MANAGEASHT AGENTY o e RONALD REAGAN, Gove:

- DEPARTMENT OF FENANC*’ =,

. SACRAMENTO ;Egé
A P14, 136d

Management Memo No. 68- 30

0 ALL STATE AGENCIES

SUBJECT: PREPARATION OF 136%-70 GOVEERNCR'S BUDGET

The financial rescurces for the 1969-70 fisecal year are limited, and it
15 necessary for us to make s searching reappraisal of the programs of the
Stare. It is vitally important that you analyze each of the programs for
which you are vesponsible on the following basis:

For the Department:

1. What is the status of the Programming and Budgeting System
in your depsriment? Peogram budgers? Multi-yvear programs?

2. UTo yeou uwse PABS in vour department? If not, what do you use
to make major managanant decisioas?

For Each Frogram:
1. Whet iz the need forv the program? =
2. What 35 the program ob jective?
3. What iz the program structure?
4. Are yvou accouwplishing the objective and what is the evidence?

3. Are there sctivities chatr cen be reduced; what sctivities can
be incressed in crder to better accomplish the program objecrive!?

. Why was the exiating lavel of service chosen?! What are the
eliernativest

7. Arc there cheanges inp law or organization that would better
vespond to public neged and your program effectiveness?

8. What mejor sreas ¢f efficiency are you coasidering, and what
assistancs can the Deparcment of Finence give to your efforts?




9. Are there major problems of coordinatioc with other departiments,
with subordinare Jevels of stafe goveromeni, or with the federal
govermment that should be clarified? what steps do you recompend
be takan?

Management Memo 5H8-24, dated June 11, 1963, reguires esch depariment to
submit program budget narratives of 2xisiiag prugrems to lhe Depsrtment of
Finance by Avgust 1, 1988. Thess progres bhudgei nacratives of existing programs
are to be put inte print snd copies retursed to 2ach depariment. You wers
reminded again of this reguirement in Teensmittal Lecter Neo. 126 which containg
the price letter.

Each depariment should wake a sz2)f-angivsis on the basis of the guestions
enupgerated above and then update the preprint of the program budgef narrative
by adding any program chaages contemplarted. Proposed expenditure levels for
continuing programs and for program changes should be develoned,

The updated preprint reflesting proposed expenditure levels should be
submitted to the Department of Finance by Septewber 1 in order for the staff
of the Budget Division te prepare sn analiysis. The Budget Division staff
will then schedule & Policy and Program Hesring with the Director of Finance
during the period September il through Dctoeber (5.

During the Policy and Program Bearing, depsrrmental and such other repre-
sentatives should be prezent as will be necesdary for an adequate exanination
of each program within the department. The gquesiions eauserated above will de
discussed to the extent necessary to reach an underszanding of the program and
to make the policy and pregram decisions uzcessary o sllow sudseguent completion
of the departmental progrsm budgse.

Following the Policy and Progres dMesring, the department will use the
policy and program decisions reacked to copplete theipr progrew budgets and
the traditional budgets withour narratives &z scon as practicable awd will
then submit these to the Department of Ficance for precasiing. [t appears
desirabls to schedule policy hesc ngs 8% eerly aa practicable te facilitate
the crossover process between the progrsm badger and the traditional budget
expanditures.

If probleme arise in any staze of Lhis process, the stafi of the Budget
Division is sveilebie to provide assistsnce.
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CALIFORNIA LAW REVISION COMMISSION

Composition of Cammission

The California Law Revision Commission consists of one Senator,
one Assemblyman, seven members appointed by the Governor with the ad-
vice and consent of the Senste, and the Legislative Counsel who is
ex officio a nonvoting member,

The Commission's staff consists of the Executive Secretary, Assistant
Executive Secretary, two additional attorneys, an Administrative Assistant,
two secretaries, and the equivalent of one additicnal position in inter-

mittent part-time legal and clerical employees.

Objective and Need

The primary objective of the Law Revision Commission is to study
the statutory and decisional law of this state teo discover defects and
anachronisms and to recommend legislation to effect needed reforms.

The Commission assists the Legislature in keeping the law up to date
by intensively studying complex~-and often controversiale--subjects,
gathering and considering the views of interested persons and organi-
zations, and drafting recommended legislation for the Legisleture's
consideration. The Commission also identifies deficlencies in the law
in fairly narrow aresasz that otherwise might not come to legislative
attention and recommends corrective legislation,

The efforts of the Cormission permit the Legislature to devate its
time to resolving significant policy questions rather than having to be
concerned with the technical problems involved in preparing background
studies, working out intricate legal problems, and drafting needed legis-
lation. The output of the Commission thus enables the Legislature to
accomplish needed reforms that the Legislature might otherwise not be
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able to effect because of the heavy demands on legislative time. In
some cases, the Comission's study results in a determination that no
leglslation on a particular topic is needed, thus relieving the Legis-
lature of the burden of devobing its time to the study of that topic.

The Cormission is permitted to study only topics which the Legis~
lature, by concurrent resolution adopted each regular session, author-
izes it to study. The Commission is required to submit a report at
each regular sesszion of the Legislature listing both studies in progress
and topics that the Commission recommends it be authorized to study.
Thus, the topics previously authorized for study are reviewed each ses-
sion by the Legislature.

During the last eight years, all of the new topics that hawve been
authorized for Commission study heve been referred to the Commission by
the Legislature on its own initiative. (In seversl cases, the Cammis-
sion reguested authority to make supplemental studies of legislation
previously enacted upon Commission recommendation or reguested that the
scope of a previously authorized study be extended to cover closely
related problems.)

For the most part, the Commission has found that the studies the
Legislature on its own initistive has directed the Commission to make
have involved problems that are so complex and interrelated that they
can be solved only in comprehensive legislation, The Evidence Code,
enacted in 1965 upon the Commission's recommendation, is an example.
The study of Condemnation Law and Procudure is another example. {The
Assembly Judiciary Committee at the 1968 legislative session, after
"avoting considerable hearing time to a number of bills relating to

condemnation, concluded that significant problems exist in this field



but that, because of the camplex interrelationship of various aspects
of this field of law, the bills did not provide satisfactory solutions
to the problems; the committee referred the bills to the Commission for
consideration in the course of its study of this field of law.)

Formulating comprehensive legislation in a field such as Evidence
or Condemnation often requires intensive study cver a pericd of years.
Legislative interim committees ordinarily are unable to engage in studies
of this type (involving the preparation of background studies and the
drafting of complex, controversial legislation) and at the same time
to deal with the many cther problems that require immediate legislative
attention.

The Legislature must, of course, resolve the policy issues raised
by the Commission’s proposed legislation; but the background research
prepared by the Commission and the Commission's collection and consi-
deration of the views of interested persons and corganizations in pre-
varing its recommended legislation permits the Legislature tco make
informed decisions on these policy gquestions and, as previously men-
tioned, largely relieves the Legislature of the task of devoting hearing
time to consideration of amendments needed to eliminate technical de-
fects in the bills,

The Commission makes available to the state the services of the
cutstanding attorneys who serve on it. These members contribute an
impressive range of talent and experience to resolution of the most
difficult problems that exist in areas of law where lawyers can make
a distinctive contribution. In addition, the Commission provides a
means for bringing to bear on complex legal problems the talents not
only of its members but also those of many other persons and organi-
zations. For example, the following persons and crganizations made

substantial contributions in developing the new Evidence Code.
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SENATE FACT FINDING COMMITTEE ON JUDICIARY
Edwin J. Regan, Cheirmon
Weaverviile
Spesinl Bebeommities on Rules of Hvidence
Donald Y. Gransky. Chairmen
Watsonville X
Joseph A, Ratligan

Carl Y. Christonsen, Jr.
Sunta Rosa

Fureks

ASSEMBLY INTERIM COMMITTER ON JUDICIARY
George A, Willson, Choirtian
Buntington Park
Eubcommittes on Law Revizion

Alred TI. Bong, Chotrman
Monterey Park

Jobn Francis Feran Jumes B Whetinors
Saa Franoises CGarden Crove
Willinm F. Stanidn Gearge A, Willzon

RBan Jose Huntington Park

ASREMEBLY INTERIM COMMITTEE ON CRIMINAL PRQ(‘F‘DURE
Giordon . Winten, Jr., Chairmaes
Mereed

SPHOIAL SUBCOMMITTETR OF THE JUDICIAL COUNCIL
A embers
Justice Jobn B, Molinari, Chairusn
Judpe Bertram D. Janes Indpe Thomar Kongsgaard
Justice Frederick E. Stone
Former Member
Chief Justee Roger J. Trayuor
Steff

Ralpk N. Kleps, fisrector
Administrative Office of the Courts

Stephen C. Birdlebouogi Warren P. Marsden

SPECIAL COMMITTEE OF THE STATE BAR TO CONSIDER THE
UNIFORM RULES OF EVIDENCE

Present Members

Philip F. Westbrook, Jr., Chairman iawrence C. Baker, ¥ice CRairman
Loz Angeles Baa Franeisco
Albert R. Abramson George B, Liehermann
Ban Franciseo San Francisco
John 3. Bates Benjamin H. Parkinsen, Jr.
San Frageiseo Han Franciseo
Fohn - Deizcolt YW. Burleigh Pattee
© Ban Pruneisce Rar Franeisco
Juaeph BB, Edgar Mark P. Robinson
F.os Angeles TAas Angeles
Arthor Groman : Jerald 8. Schutzbank
Los Angeles Beveriy Hills
Clprk K. Heggensas William Hugh Wilsen
Long Beach Sun Bernardiao
’ Foarmer Members
Josepls A. Ball Jush:e Oito M, Beaug
Loug Beach Los Angeles
‘si.:m.!ey A, Barker Fronets B. Kickhamw
Loz Augeles Han Francisco
Bryant M, Bennott Moses Lasky
Oakland San Franciseo
Warren M. Christopher H. Pites Maek
Los Angeles Haw Disgo
Judge Bevjamin C. Duniway John W, Martin
Han Ieaneisco Han Franecisco
Morse Erskine Rﬂhert M. Newell
Ban Fraveisen Los Angeles
Carlos R, Freitas Jesze B, Nichols
San Rafpel Oakland
Roy A. Gustafzon Juige Robert H. Patton
Oxnard Laos Angeles
Wiilinm J. Huyes Samucet G, Praitt, Jr.
Oakland Los Angeles
Robert Henigsen Wiliiam 1. Behall
Taon Angelex La Jolia
Iugenar Hoberg J. K Bimpson
Ban Poaciveo Leos Angelen
Judpe Shirley M. Hufatadlw Walter H. Stammer
Los Angeles Fresno

Btuart 1. Kadisou
Los Angeles
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SPECIAL COMMITTEE GF THE CONFERENCE GF CALIFORNIA JUDGES
Judge Leonard A. Diether, Qheirman '
Los Angeles

Judge Mark Brandler . Justice Mildred Y., Liflie
Log Angeles 5 Angeles
Judge Howerd B, Crapdalt Judge Raymard J. Sherwin
San Pedro Pairtield
Judps Fames C. Toothaker
Han Disgo

. BSPRECIAL COMMITTEE OF THY MUNIDIPAL COURT JUDGES
ASSOOIATION OF LOS AXGELES OOUNTY
Judge Elisabff;; E. Zeigler, Chatrman

Angoles .
Judge Feeter B, Baida Judge Peter Conk
Santa Monicn Downey
Judge Adan Cumphell Judge Winthigop Johnsen
Tos Angeles Weat Covina r

- OFFICE CF THE ATTORNEY GEXERAL
Thomas C. Tanch, Aftorsey GFenersl

: Sacramaents

{ Justice Btanley Muzk, Forter Attoriey Genernl)

Albert ' W. Harris, Jr. Gordon Ringer
San ¥rancigeo Los Angeles

Diorie I Majer Willerd A, S8hank
Savramento Sacramento

Normun B. Peck Arjo E. Smith
Las Angeler San Francisen .

STATE DEFARTMENT OF PUBLIC WORKS
{ Division of Conteascts & Rights-of-Way)
. ) Harry 3. Featon, Chief Counsel
Hueramento

Emersen W. Rhyner, Tleputy Chief Counsel
CTERICH IO

Robert F. Carlaon, dsrigiant Chicf Counsel
Racramento

CALIFORNTIA COMMISSION ON UNIFORM STATE LAWS
Alvin J. Rockwell, Iinsson memnber
San Fraseiseo

STATE OFFICE OF ADMINISTRATIVE 1ROCEDURE
Charlag H. Bobkby, Specisd Caunvel
Sucramento

OFFICE OF THE LEGISLATIVE COUNBEL
George Y. Murphy, Legislative Counsel.
] Speramento
{Angur €. Morrison {Deceasedl}, Purmer Legtalotive Counsel)

DISTRICT ATTORNEY® AH SCGOIATION OF CALIFORNIA
Jay Pallantyne, f*restdent Spencer M. Williams, Pust President
Vienlia Ban Jose
Representiative at Commiiszivn meociings
Joweph T, Powers

Los Angeles
Office of County Counsel O Fee of IHatric! Aitorney
Muonterey County Algwmedn County
Baeramente County Cantra Costa Cownty
San Bernardino Conaty Log Apgeles Cennty
Banta Barbara County Plazer Connty
Santa Ciara County Yeatura County

LEAGUE OF CALIFORNIA CITIES
City Attorneys of Anaheim, Bakersfield, Berkeley, Heverly Hills, Burbask, Co-
achelln, Cudshy, Culver Qity, El Monte, Eureka, ¥resno, Fullerton, Gardens,
Inglewood, Long Beack, Los Angeles, Los Gatos, Oakland, Pesadens, Redlands,
Richmond, Riverside, Sacramwente, San Diepo, Han Francisco, San Jose, Ban
Teandro, Ban Marino, Santa Moniea, Temple City, Torrance, and West Covina




LOCAL BAR ASSOCIATIONS

The following locsd bar associaticns sppoinied committess or designated menrbars
4o study the Commission’s propossls. Some of them suhmitted comments for Com-

mission comsideration in fermulating this vecommendation.

Alamede County Bar Association
Beverly Hills Bar Association
Colnss County Ber Association
Compton Judicial Distriet Har Ass'n
Hollywoed Bar Assoviation

Lassen County Bar Associntion
Long Beach Bar Assotialion

Marin County Bar Association
Aerced County Har Association
Placer County Bar Assoeiation

8an Beuito County Bar Asseciation
fan Diecge County Baz Association
Haw Franciges Bar Associntion

Han Gnbriel Yalley Bar Association
San Moteo County Bar Association
Seolans Copnty Bar Association
Bonome Conaty Bar Association
Beauyvale Rar Assoclation

Tebama County Bar Association

INDIVIDUALS

Thomas . Baggol
Loz Angelas

Homer H. Bell
Monrovia

Willlem A. Bellamy, M.T5.
Ban Francisco

Pominic Bianco
Bakerstield

Maleta J. Boatman, M.
SBan Fraueiseo

Professor Alexander D. Brooks
Rutpgera Sckool of Law
Newark, New Jeracey

Professor Kenneth O, Davis
University of Chicagd Taw Sehool
Chicazo, Hlinois

James FI Denisen
Los Angeles

Bernard 1. Diawond, M. I
Ban Franeisco

Jerrold A. Fadem
Yaos Anpeles

Blmer F, Galiouni, M.IN
Bacramento

Milnor 3. Glenves
1o Arzeies

Stephen W. Hackatt
Hen Frazcisee

Profepsor Donall 4. Hagman
Taw Bcisol
University of Culifornis &t

{.0s Angeles

Edward B, Havse, MY

San Fransiszco

Albert T, Henloy
San Jose
Protessor John B, Burlbut
Stanford Law School
Jesa 8, Jackson, Jr.
San Mateo
David 1. Lippert
Las Angeles
Professor Darid W. Louisell
Law School
University of Culifornia at Berkeley
Judge Philbrick MeCoy . .
Los Angeles .
Jobht N, MceLaurin
Loa Anpeles
J. Vietor Monke, M1\
Beverly Hills
Timetby W. O"Brien
Ukinb
Richard H. Perry
San Francisco
Professor Arthar H, Bherry
Law Sthool
University of Culifornia at Berkeley
Joha A. Biroud, M.I»
Bacrinento
Fred M. Tetzlaff, M.I.
San Franeisco
Lieyd Tunik
Ran Rafoed
B. E. Witkin
Levkeley

More than 300 persons and organi

with critical evaluations of its

condemnation law and procedure.

zations are assisting the Commission

tentative recommendstions relating to

Many of these persons submit detalled

comments on each tentative reccmmendation distributed for comment,

Commission Ouiput

A total of 7L bills and two proposed constitutional smendments have

been dralfted by the Commission ifo effectuate its recommendations. Forty-

seven of these bills were enacted at the first session to which they were
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presented; fourteen bills were enacted at subsequent sessions or their
substance was incorporated into legislation that was enacted. Thus, of
the 71 bills recommended, 61 eventually became law. One of the proposed
constitutional amendments was approved and ratified by the pecple; the
other was not approved by the Legislature.

Commission recommendations have resulted in the enactment of legis-
lation affecting 1,932 sections of the California statutes: 9780 sections
have been added, U463 sections amended, and 491 sections repealed.

In 1968, seven of the eight bills introduced to effectuate Commis-
sion recommendations were enacted; one bill was withdrawn by the Commis-
sion before it was set for hearing. These seven bills affected a total
of 77 sections of the California statutes. Two concurrent resolutions
recommended by the Commission were adopted by the 1968 Legislature. In
approving one of the resolutions, the Legislature adopted a Commission
recommendation that three topics be removed from its agenda; the Coamis-
sion concluded that the existing statutes relating to one topic were
adequate and that a study of the other two topics would merely duplicate
work already produced by a special Governor's Commission which was then
under study by interim committees.

The Commission's production for the 1968 session was somewhat lower
than that for most previous years. This resulted to some extent from a
turnover in the Commission's membership. Production in future years
will depend primarily on the amount of time Commission members are
able to devote to Cammission activities and on staff turncver.

In evaluating the output of the Commission, it is important to
take into account that the bills recommended by the Cammission--almost

without exceptiocn--are designed to make significant changes in the law.
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A bill containing only a few sections may involve camplex and controver-
sial problems and require extensive Commission and legislative considera-

tion.

Level of Service

The existing level of service demands as much in terms of time as
reasonably can be expected of the members of the Commission. Although
members of the public and of the Legislature have indicated a desire
for an increase in the level of service, it is not reascnable to ex-
pect that members of the Commission will devote substentially more time
to Commission business. Since 1960, service on the Cammission has re-
fguired two or two and one-half days each month in meeting time and two
or three days of additional time each month in preparing for meetlings
and reviewing Commission materials.

A reduction in the level of service is not recoamended. The problem
the Commission hes had with the Legislature and others has been in re-

sisting sugegestions that the level of service be increased.

Major Areas for Increased Efficiency

There are three areas in which the Ccmmission has been making sig-
nificant efforts to improve its efficiency and reduce its costs without

significantly impairing the gquantity or quality of its output.

Research., The Commission's recommendations are based on research
studies of the subject matter concerned. Many of these studies are
undertaken by specialists in the fields of law invclved. These spe-
cialists are retained as research consultants to the Commission. This
procedure not only provides the Commission with invaluasble expert

assistance but is econcmical as well because the law professors and
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occasional attorneys who serve as research consultants have alresdy
acquired the considerable background necessary to understand the spe-
cific problems under consideration and often are willing to prepare

the research study for a modest honorarium that does not reflect the
actual value of their services, This is possible because there is same
professional prestige in serving as a consultant to the Coomissien.
Serving as & consultant also provides the consultant with an oppor-
tunity to publish one or more law review articles and make a signifi-
cant contribution to law reform.

In recent years, some of the topics that the Legislature has directed
the Commission to study have been so complex and interrelated that it has
not been possible to find an independent contractor to serve as a research
consultant and it has been necessary for the Commission's staff to pre-
pare the necessary research studies. Condemnation law and procedure is
an example. Other topics have not been of the type that would be of in-
terest to & law professor or other expert and the staff has necessarily
prepared the study.

When the research study is completed, the Commission begins its
consideration of the particular topic. The research study permits the
Commission to make informed decisions. It also provides persons reviewing
the Commission's recommendations with the background infeormation neces-
sary for critical evaluation of the recommendation. (It should be noted
that research consultants are not required tb conform their studies to
Commission reccommendations; the Commission believes that the Legislature
and other interested persons should have an opportunity to examine the
material submitted to the Commission by the regearch consultant when

they evaluate the Commission's reccmmendation, )



The Commission is taking the following actions to reduce the cost
of research {(which involves not only amounts paid to independent con-
tractors but also staff workload):

(1) The staff of the Commission has established a close relation-
ship with the California law reviews and has encouraged these reviews
to obtain writers and publish articles on subjects that the Commission
has on its agenda. For example, the Hastings Law Journal, at the sug-
gestion of the Comnission, is devoting an entire issue to condemnation
law and procedure. It is anticipated that the research collected in
this issue will be of significant assistance to the Commission in its
work on this subject. The savings that can be realized in this area
may well be significant although considerable gtaff and Commission work
is required to develop sound legislation even when an adeguate back-
ground research study is available.

{2) One of the responsibilities of the Cammission is to examine
the common law and statutes of the state to discover defects and anach-
ronisms and to reconmend chenges that would bring the law into barmony
with modern condlitions. However, priority has been and is being given
to the major topics the Legislature has directed the Commission to study,
and the Commission has not made any significant effort during recent years
to determine areas of the law in need of study. Nonetheless, the Cormis-
sion has within the last year completed work on & number of relatively
small topics and is now in & position to work on additional relatively
small topics at the same time it is devoting the major portion of its
resources to the priority toplcs the Legislature has directed it to study.
The Commission has written to the California law reviews and law faculties

and requested suggestions for additional relatively narrow topics for
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study, indicating that we are interested in topics where a law review
article has already been published that would serve as a background
research study. Although the initlal response has been scmewhat disap-
pointing, we anticipate that, as 2 result of this procedure, we will be
able to produce recommendations to make several needed reforms in the
law at a minimum expense because we will have a background research
study available at no expense before we undertake to study the topic,

It should also be noted that the Commission has been following with
interest the progress being made in the development and use of ccmputer
searching of state statutes. At least eleven states (New York, Pennsyl-
vania, Wew Jersey, Massachusetts, Chioc, Texas, Kansas, Iowa, Nebraska,
Hawaii, and West Virginis) have stored the complete text of their statutes
in data processing equipment for computer searching., The Commigsion
could make a limited use of such computer searching if it were avail-
able in California. Baged on the information we have available, it
appears that the cost of storage, retrieval, and handling of such infor-
mation~--using the equipment and techniques that have already been devel-
oped--would exceed any savings that could be realized in the cost of
searching statutes by other means., The development of new egquipment
that would substantially reduce the cost of input of data into the com-
puter appears to be necessary before the use of camputer searching of
statutes will be economically faasible in California. Any use of com-
puter searching of statutes by the Commission would, of course, be in-
cidental to the primary use of such a service by such agencies as the

Legislative Counsel, the Judiecial Council, and the Attorney Generszl.

Editing and printing. Formerly, all copy for the Commission's

publications was edited and prepared for the printer by the Commission’s
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staff, set in type by the Office of State Printing, and then proofread
and checked by the Commission's staff. This procedure has been revised
in recent years to achieve significant savings. The most significant
revision in procedure involves the printing and editing of background
research studies. Background research studies have, whenhever possible,
been submitted to law reviews for publication. Most studies are now
written with law review publication in mind. This eliminates much cite-
checking and proofreading by the Commission's staff and results ih a
better product since the editors of the law reviews carefully edit and
check the background studies. Further savings are achieved because the
law review articles can then be photo-offset for inclusion in the Com-
mission's report to the Legislature, = method that is substantially less
expensive than the use of "hot type." In addition, it is somewhat
easier to obtain research consultants if they can publish the results
of their work as a law review article, and this method of publication
also provides recognition to staff members who prepare research studies
and may help to reduce staff turnover.

Further savings in printing could be achieved if some means (such
as a VariTyper or IBM MT-ST) could be used to produce camera-ready
copy at a cost lower than that for setting "hot type" by the Office
of State Printing. The ideal system would be one that would pexrmit the
uge of the experienced typists in the Commission's office, For several
years, the Comission has been investigating this matter, and we are
hopeful that we can make some arrangement with Stanford University for
use of their IBM MI-ST equipment.

Many problems are involved in changing our method of printing,
primarily because most of our reports are published so that they will

be available early in January each year, and the workload for publishing
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the reports cannot be spread over the entire year. This alternative
methoed of producing reports is under study by the State Printer, and
we are locking forward with interest to the results of that study.

In the past, the Senate has agreed to have substantial bills pre-
pared by the Commission set in type in September prior to the legisla-
tive session. This type has been used to print the bills in the Com-
missicn's report and later to print the bills for the Legislature when
introduced at the legislative session. No additional cost wag incurred
by the Legislature because the Legislature would have paid the cost of
setting the bills when they were introduced. The difficulty with this
procedure is that it requires that the type for the bills be integreted
with the Commission's comments in the Commission's report and then be
pulled out for use in printing the bills when introduced. The cost of
this type handling is significant. Use of a method other than "hot type"
would eliminate the integration problem and would permit maximum savings
to be realized from setting bills at legislative expense prior to the
legislative session for use in printing the Commission's report and
later in printing the bill when introduced. (During the 1968 session,
the bills were not preset at legislative expense, but the type used to
print the lengthy bills in the Commission's reports was pulled out to
print the bills when introcduced, thus achieving a gaving in legislative
printing costs although no saving in printing costs was realized by the

Commission. )

Commission and staff turnover. Turnover in Conmission membership

and delay in filling vacancies on the Commissioh resulted in a significant
reduction in production during the past several years. It is anticipated

that production will return to its former level during 196G.
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Staff turnover also has been a problem during the last few years.
The Commission has followed the practice of obtaining outstanding law
graduates for its staff. The two most recent additions tc the Commis-
sion's staff both served on the law review, one being the Managing
Editor of the Stanford Law Review. Of the persons they replaced, one
ranked first in his class and the other was a law review member. These
Juniior staff members scmetimes regard service on the Commissicn's staff
as an experience similar to serving as s law clerk to an outstanding
Judge and do not plan to remsin with the State permanently. Others
plan to remain for a longer time but find promotional opportunities
in cther agencies or are attracted by opportunities in private prac-
tice,

The Cemmission has considered it necessary to cbtain persons of
law review quality for its staff since much of the staff work consists
of writing material that will be published as leading articles in good
law reviews. This requires the sbility to analyze and write material
of law review quality, en ability that most often is found in graduates
who have law review or equivalent experience. Hence, the Commission has
considered a high staff turncover preferable to the alternative of ap-
pointing persons who would remain but would be unable to perform the
required work.

At the same time, the Commission hopes to reducs staff turnover.

We understand that the State Personnel Board is adopting a policy of
permitting higher initial salaries for outstanding law graduates. We
believe that a distinction in starting salary between an outstanding law
graduate and an average gzraduate is justified and highly desirable, Al-
though the proposed salaries may not match those paid by larger law firms
in Californie for law review members, we believe that they will be of
substantial assistance in recruiting and retaining the members of our

staff.
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As a result of staff turnhover, members of our staff have had to
work a significant number of hours in excess of 40 hours per week on
a regular basis and, until 1968, senior members of our staff did not
take any significant wvacation time much less compensatory time off.

We hope to reduce the substantial overtime and thus reduce staff turn-
over of junior staff members.

We are hopeful that the practice we are adopting of having our
research studies published as law review articles will encourage junior
staff members to remain on our staff by giving them the recognition that
comes from having their work published in law reviews,

A significant problem in staff turnover is the loss of staff pro-
duction that necessarily results because of unavoidable delay in replace-
ment. The Commission has followed the practice of leaving positions on
its legal staff vacant until an outstanding replacement could be secured.
Often it is necessary to leave a position vacant for almost a year be-
fore a suitable replacement is available. And, during 1967-68, one
clerical position was vacant during much of the fiscal year, primarily
because we concluded that it would not be necessary to fill it until
two vacant legal peositions were filled and the new appoiniees became
productive.

All positions on the Commission’s legal staff are now filled with

outstanding men.

Relationship with Stanford University

The Commissicon's offices are located at Stanford University. This
is & significant factor in recruiting members of the legal staff, 1In
addition, Stanford has made office quarters available at a modest rental,

and the outstanding Stanford law library is available for Commission use,

-15-



Members of the law faculty, who are outstanding experts in various areas
of the law, are available to members of the Commissicn's staff for infor-
mal discussions of complex legal problems. The availability of Stanford
law students for part-time employment provides the Commission with out-
standing law students at a relatively low expense for those tasks that
require scme law training but not admission to the Bar. Thus, the Com-

mission has a very happy situation in its location at Stanford.

Program Budget and Multivear Program Statement

A program budget in narrative form for 1969-70 has been submitted
to the Department of Finance.

A Multiyeser Progrem Statement was first prepared and submitted in
1967. The Commission considered its five-year schedule of projects early
in 1968, but the Commission concluded at that time that any action to
revise the project schedule should be deferred until the four new appointees
to the Commission had had an opportunity to become more familiar with
the Commission's operations. Attached as Exhibit I is a five-year sche-
dule of projects prepared by the staff for the Commission's September
19-21, 1968 meeting. Exhibit IT (attached) is a description of each
topic the Commission is now authorized to study, together with infor-

mation concerning the current astatus of the topiec.

Use of PABS
We believe that the foregoing material demonstrates that the Com-
mission hes made and is making a seriocus effort to apply PABS principles
in a practical way. In addition, one result of a one-day session on
PABS attended by the Executive Secretary a few years ago was the institution

of a system of daily time-task recording for members of the legal staff
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and the administrative assistant. This record is collected weekly, and a
sumwary of the hours devoted to each project or task by each professional
employee ls prepared for the Executive Secretary. These reports are re-
viewed weekly by the Executive Secretary. HNot only does the system pro-
vide useful information to the individual employee as to the extent to
vhich he is spending his time productively, but it also provides the
Executive Secretary with information as to the zmount of time devoted

by individual staff members to particular projects and activities and
permits him to determine whether staff rescurces are being effectively
allocated. The reporting system is kept as brief and as simple as pos-
gible so0 that the system will not become ancther overhead item that diverts
staff resources from productive activities. The reports are being retained
so that the information they contain will be available for possible addi-

tional uses in the future.
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FEBES AND USER CHARGES ~- CALTFORNIA LAW REVISION COMMISSION
California Law Revision Commission.

Pursuant to Govermment Code Section 14881, charges are made for certain
publications of the Commission. These publications are sold by the Docu-

ments Section of the Department of General Services.

A charge i made to perscns purchasing bound volumes and certain other
publications. Most of the pamphlets (as distinguished from bound volumes)
published by the Commission are distributed free of charge.

Volumes published by the Commission are distributed {one copy only)
to each member of the Legislature who responds to a letter requesting
him to advise whether he wishes a copy of the volume. Almost every mem-
ber of the Legislature does request a copy of each volume. In addition,
volumes are distributed without charge to the Governor, each member and
former member of the Commission, selected libraries, law reviews, state
agencies, law reform agencies in other states, and a few others.
Generally, except for libraries, distribution to persons other than
legislators is based on a continuing cocperative relationship. Attachsad
is & 1ist of persons to whom bound volumes are sent. In eaddition, cer-
tain individuals may receive copies of individual volumes when Justified.
For example, Professor Van Alstyne received several copies of Volume 5
in recognition of the fact that the volume consists entirely of his
study on sovereign immunity.

Degpite great pressure to enlarge the list of persons that recelve
free copies of bound volumes, the Commission has resisted requests. From
time to time, however, the Comissjion provj.des new mewbers of the Assembly
and Senate Judiciary Committees with copies of those bound volumes that

are not in short supply.



A somewhat greater free distribution has been made of those few
soft-covered pamphlets for which a charge is made. For example, all
persons who cooperated with the Comizssion in the Evidence Code study
received a free copy of the tentative recommendations and studles re-
lating to evidence that were placed on sale. These publications were
placed on sale not because any great amount of money would be raised,
but rether to eliminate waste of the material by insuring that the per-
sons who requested copies had a sufficient need for the copy to Jjustify

their paying $5.00 for it.

The following charges have been established:

Volume 1 =- Qut of print

Volume 2 -~ $7.00

Voluxe 3 --  $7.00

Volumes 4-7 --  $12.00 each

Two pamphlets relating to evidence -- $5.00 each

Study relating to sovereign immunity (soft cover) -- $9.00
The rate is reviewed upon publication of each volume. Volume 7 was
delivered by the printer in 1966. Volume 8 is substantially ready to

print; page proofs are ncw available,

Actual income for 1967-68 fiscel year -- $230.00. Estimated income for

1968-69 fiscal year -- $500.00.

The net amount {indicated in item 5 sbove) from sale of publications is
eredited to the General Fund as a Miscellsneous Receipt.
The cost of preparing and printing the Comission's reccmmendations

and studies is derived froam the entire budget of the Commission. 3Since

1962, printing costs have ranged fram $24,271 (1962-63) to $8,108 (1965-66).
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Generally, printing costs are expected to average $15,000 per year. It
is thus apparent that the amount collected from the sale of publications
does not cover any significant portion of the cost of the Commission’s

progrem or even direct printing expenditures.

Government Code Section 10333 requires the Commission to distribute copies
of its reports to the Governor, members of the Legislature, and heads of
all state departments. Section 10337 of the Government Code provides that
the Commission mey cooperate with varicus associations or organizations
to fulfill the purposes for which the Ccomission was created. Section
10333 appears to indicate a legislative intention that wide distribution
be made of the Commission's reports. Distribution of reports for comment
is, in fact, an important factor in the development of sound legislation.
In some cases, defects in recommended legislation have been discovered
by persons reviewing the reports and sending comments to the Commission,
and bills have been substantially amended and even, on occasion, withdrawn
for further study as a result of these comments. It is believed, there-
fore, that the Legiszlature contemplated that Commission publications would
be distributed without charge.

Nevertheless, a number of years ago, the Commission faced the problem
of determining what distributicn should be made of its bound volumes.
As the work of the Campission became khown to members of the courts and
bar, the Comission began to receive a substantial number of requests
for its bound volumes. It was determined at that time not to increase
the number published (S00)}, but instead to place on sale substantially
all of the copies that remain after an initial free distribution to a
selected list of persons. A price ($12.00) was fixed that would minimize

the demand for the volume. The cost of printing 500 copies of the volume
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is epproximately $3,500. The free distribution is intended to place
copies in variocus locations, such as county law libraries, throughout

the state.

The Commission has given considerable thought to the problem of selling
its publications and has deviged & gift-sale system thﬁt is designed

(1) to asﬁist the Commission and the Legislature in recammending and
enacting sound legislation and in making materials pertinent to legis-
lative history available at key locations throughout the state {by free
distribution) and (2) at the same time, to permit persons who have a
genuine uge for certéin publications to obtain them on a fair basis (by
paying the charge imposed). The imposition of a charge system for indi-
ﬁidual pawphlets cohtaining particular recommendations {generally distributed
without charge) would cost more in.its administration than the charges
would produce and ﬁould discourage review of those recamendations by

interested persons and organizations.



