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Commissioner Primarily Responsible: Stanton 

9/10/68 

~. Memorandum 68-80 

Subject: Program Budget and Five-Year Schedule of Projects 

Management Memo No. 68-30 (Department of Finance) requests each 

state agency to make a searching reappraisal of the programs for which 

it is responsible. A copy of this memo is attached (gold sheets). An 

examination of the memo will reveal that the Department of Finance is 

concerned that each state agency establish a need for its program or 

programs, that the output of the agency justify the cost of the program, 

and that the agency take effective measures to reduce the cost of the 

program. 

The Department of Finance has scheduled a one-hour hearing on the 

program, output, and cost reduction efforts of the Law Revision Commis-

sion on September 23 in Sacramento. (All agencies will have a similar 

hearing.) The department requested that the Commission provide the materials 

required by Management Memo No. 68-30 as early in September as possible. 

We are today transmitting to the Department of Finance the attached materials 

entitled "Policy and Program Hearing Materials for the California Law Re-

vision CommiSSion," which includes a copy of Exhibits I and II of this 

memorandum. Suggestions from members of the Commission for revisions or 

supplements to the attached material (these changes will be included in the 

oral presentation on September 23) are sought. 

One requirement of Program Budgeting is a five-year schedule of ac-

tivities. Memorandum 68-1, which was discussed at the first Commission 

meeting held in 1968, presented this matter for Commission decision, but 

Commission action was deferred until the new Commissioners had had an 

opportunity to become familiar with the activities of the Commission. 

We are, however, required to have a five-year schedule of projects and 
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to keep it up to date. Accordingly, the staff has prepared Exhibit I 

(pink)--a suggested five-year schedule of activities for the Law Re-

vision Commission. It is difficult to project our activities for a 

five-year period because we must be responsive to legislative desires 

as to priorities and topics. Nevertheless, the staff believes that 

the suggested five-year schedule represents a realistic schedule based 

on past experience as to what the Commission can reasonably be expected 

to accomplish. (Because of the turnover in CommisSion membership during 

1967-68, we do not consider the low output for the 1968 and 1969 legis-

lative sessions to be representative of the output that can reasonably 

be expected of the CommisSion.) The determinations that the Commission 

makes on the recommendations listed in the five-year schedule to be 

submitted to the 1969 Legislature after the Commission has considered 

comments from interested persons may result in some recommendations 

being dropped from the 1969 legislative program and require that the 

five-year schedule be modified accordingly. 

Exhibit II (yellow) is a listing of each topiC authorized for study 

with an indication as to the status of each topic. 

Also attached is a copy of a statement concerning "Fees and User 

Charges--California Law Revision Commission." In compliance with a require-

ment of the Department of Finance, we are submitting this statement prior 

to our policy and program hearing. The statement reflects the past deci-

sions of the CommiSSion on charging for its publications. If any member 

of the Commission wishes to discuss this material or to suggest changes 

in policy, he Should make his suggestions at the meeting. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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Memorandum 68-80 

EXHIBIT I 

SUGGESTED 5-YEAR SCHEDULE OF PROJECTS 

OCTOBER 1968 - JANUARY 1970 

Legislative Consideration of Recommendations to 1969 Legislature 

Powers of Appointment 

Leases 

Additur and Remittitur 

Evidence Code (Revisions of Privileges Article) 

Sovereign Immunity (Statute of Limitations in Actions Against 

Public Entities and Public Employees) 

Mutuality of Remedies in Suits for Specific Performance 

Topics to be added to or dropped from Agenda of Topics (to be 

determined) 

Preparation of Recommendations to 1970 Legislature 

Fictitious Business Name Statute 

Sovereign Immunity (Prisoners and lorental Patients) 

Civil Code Section 1698 (Oral modification of contract in writing) 

Code of Civil Procedure Section 1974 (Writing required to hold 

person liable for representation as to credit of third person) 

Work on Other Topics 

Condemns tion Law and Procedure (TOP PRIORITY) 

Inverse Condemnation (TOP PRIORITY) 

Evidence Code 

Revisions of Business and Professions Code 

Revisions of Civil Code 

Arbitration 

Consideration of Recommendations to 1969 Legislature That Are NOt 

Enacted 
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JANUARY 1970 - JANUARY 1971 

Legislative Consideration of Recommendations to 1970 Legislature 

Fictitious Business Name statute 

Sovereign Immunity (Prisoners and Mental Patients) 

Condemnation Law and Procedure (Right to Enter for Surveyor Examination) 

Civil Code Section 1698 (Oral modification of contract in writing) 

Code of Civil Procedure Section 1974 (Writing required to hold person 

liable for misrepresentation as to credit of third person) 

Topics to be added to or dropped from Agenda of tbpics (to be determined) 

Preparation of Recommendations to 1971 Legislature 

Condemnation Law and Procedure (The Right to Take) 

Evidence Code 

Revisions of Business aDd Profeeeions Code 

Revisions of Civil Code 

Revisions of the Code of Civil Procedure 

Arbitration 

Work on Other Topics 

Condemnation Law and Procedure (TOP {'RIORITX') 

Inverse Condemns tion (TOP PRIORITY') 

Consideration of Recommendation to 1970 Legislature That Are Not Enacted 

Additional Topics (to be determined on basis of priorities and aSSignments 

given by legislative committees) 
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, JANUARY 1971 - JAj:UARY 1972 

Legislative Consideration of Recommendations to 1971 Legislature 

Condemnation Law and Procedure (The Right to ~ke) 

Evidence Code 

Revisions of Business and Professions Code 

Revisions of Civil Code 

Revisions of Code of Civil Procedure 

Arbitration 

Topics to be added to or dropped from Agenda of ~pics (to be determined) 

Preparation of Recommendations to 1972 Legislature 

Condemnation Law and Procedure (Comprehensive Statute) 

Other Topics (to be determined on basis of priorities and assignments 

given by legislative committees) 

Work on other Topics 

Inverse Condemnation (TOP PRIORITY) 

Other Topics (to be determined on basis of priorities and assignments 

given by legislative committees) 

Consideration of Recommendations to 1971 Legislature That Were NOt Enacted 

JANUARY 1972 - JANUARY 1973 

Legislative Consideration of Recommendstions to 1972 Legislature 

Condemnation Law and Procedure (Comprehensive Statute) 

other Topics (to be determined on basis of priorities and assignments 

given by legislative committees) 

Preparation of Recommendations to 1973 Legislature 

Inverse Condemnation 

Work on Other Top~cs 

To be determined on basis of priorities and assignments given by 

legislative committees 
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JANUARY 1973 - JANUARY 1974 

Priorities to be determined on basis of priorities and assignments given by 

legislative committees 
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EXHIBIT II 

TOPICS AU'l' HCRlZED FOR ST DDT 

Ter Priority Tgpioa 

Inverse condemnation. .. ~ .. " .. .. .. • • .. .. " " • .. 1 
C"ndemnation law and procedure • • • • • • • • • • 2 

ether '1'epiee to be Considered. During 1968-1972 , 
So~reign I8mnnity .. • " • .. • • • .. .. .. " .. .. ." 3 
Ertde1lCe ... • " .. • .. .. ... .. .. .. .. .. .. .. • .. .. " .. .. 
Fict1 tious busins as IlaJles • . • • • • • • • • • • 
ArbitratiOll • • .. .. .. ,. .. " • .. .. • .. .. .. .. .. • .. 
ctT1l Cede Section 1698 • • • • • • • • • • • •• 
Cede of Ci"fi1 Procedure Section 1974 • • • • • 
BecomeDdatiens te 1969 Legislature 

k 
5 
6 
8 
9 

r.ases .. " • .. • .. • CIo • " • • • .. .. .. .. •• 10 
Pewers of appoirrtmelilt • • • • • • • • • •• U 
Addi \v and rem tti tll1' • • • • • • • • • •• 12 
16ltualit,.. of relll8Cly in snits for lIp8cific 

perforunee • .. .. " .. .. .. .. .. .. .. .. .... 13 
other topica that Legielature directs be giwll 

prioritT 

Topiea to be Studied After ~. 

OU8toq, .r children .. • .. .. .. .. .. .. .. .. .. .. .. .. • lk 
Partition and partition sales • • • • • • • • • • 15 
Attael1D11mt, garnishment, and propert.y eDIIp\ frOli 

execution • .. ... .. .. ... ~ . .. .. .".. .. .. ... .. .. .. 16 

"opio~ !. be Considered During 1968-72 to De~ne 
Whether Coaissien Study of Topic is NeceSSary 

Service of prooess by publioation • • • • • • • • 11 
Ualiceneed oontractors • • • • • • • • • • • • • • 18 
T eking instru.ctions into jur:r roOll • • • • • • • • 19 
Small claiae court law • .. .. .. .. .. .. .. .. .. .. • • • 20 

Topioll Cont1_d on Agenda tor Consideration £If Futue 
De'f9lOp!!nts 

lsc11ea'\ .. • • • • '" .. .. .. • • .. • • • • • • • •• 21 
UDinoorporat8d associations • • • • • • • • • •• 22 
Personal injury damages • • • • • • • • • • • •• 23 
Vehicle Code SectiDn 11150 and related atatutea. 2k 
Good faith improvers • • • • • • •• •• 2S 
Qllan-cttllllUnity property. • • . • • • • • • •• 26 I 
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Whether the d('ti:-::iolllll, statutory. <lnd (~ow~tituti(;n.al rules govetn-
jng the liability of public entities. for i.n;Cl'S(, eO!ld~lnmation should 
be including- but not HmitN1 to -the ltn61htv _to? 

d'l4~rg:;' ~ l'r,,,Uillf( fr(,m fic.od cOlltro] projects (Cal. St" 
!'! , ';289): . 

Resolution Chaptt'r-130 of Ill<' ~tiltlltf'S or 196~ dirfdrd tile Com­
mission to study HwlH>thrr tJh~ d!"tis!onal, st!ltutm·)~. -H1Hl rollstitutionnl 
rules gnv(>l'ning Ult>- liability of pnhHt' l'Htill('s fur inw'rsl~ ('-ondf>nuwtioll . 
should be ro,·;""u, illChlLlin(( but 110t limited to tll" liability fnr inverse 
cond"mnatiOJlresultill~ fl'Olll flood tontl'o\ project •. " Til; Comniilision 
intend. to devote a 8ub,talltiul portion of it',time dm'init the next two 

. year. to the stud.\" oLil11'erse cOlldt'l1llUHioll aud telltotit·.ly pl~ns to 
submit a reeommeudatjon Oil this "ubje',! to the 1970 r.J!'gislatnre. 

Professor Al'VO Van Alstyne of 11\" College of Low. University tlf 
Utn.h~ ha!S been retu;nt,d liS tll!" C()lHmi~,;ion 's rrsenreh consultant. on 
this topie, Th,' first tin',. portion. of hL~ ,esear(·1> stndy hl1w boen COIn­
plet.d ~nil publisl"'<l ~('(' Vall Alstyne S/rr/ulory Jfoililicofioll of In­
t1e"se CQw-lrm~wfiO'Jl: Thp :(;f/,(/VC of Lrfli.~]"tir{' PnWI:r. ]9 STAtr.:. T •. R};.v. 
727 {1967) ;·Jforicl'n'i?:i7u/ T(tN'J'gl' {'hmlr.mtU1Uo-H: A Lf-ftfs1rrtiJ'6 P'rfJ$~ 
pedlfs.8 RANTA CLARA T.AWYEI1 1 (19,,7); "nil Sfa/"IOt·y Modi.­
jiwlim. of '''Vtr," Co",/h"noii611: Dc1ilwrafc1l1 Inflictrif rnjur!l or Dc­
s/o'lIctio!> , 20 ST.\N. L. RF.v. 617 (1968). Additional portions of the 
study are III prep"ratio", 0XlB additional. portion w1~ be JIIIb-

U.hed b7 the F.-stings Law JOUl'lI&l ear17 in 1909. 

'fiI18 topic has proved to be 1119 IIOl'e difficult and 
cOllplex than was anticipated when work on the topic was 
commenced. Prefessor Van Alstym DS found that it 18 not. 
possible to produce the study CD a sohedule that will pel'lld.t 
us w aubait a comprehensive recoamendatien prior to the 
1913 Iagislature. Ilcxreo'l/er, the C-ussionl,tI studT of b 
foUl' pertiCDS of the study alreaq- prepared indica 'lBs that 
it will not be p06liiblA to prepare legislation oovering JISD.1 
aspects of ilmlrse cend8lllDstion. TlIue,although reo_ndati _ 
_ ring individual aspects of thi8 subject Ila7be II'II*1.tted 
to the lBg!.al",", ,bef_ 1973, it 18 unlikBl7' that -nr: eo. this 
topic can be subatant.18117 caap1s:lted prior u the 1973 teg\.slat1ll'8. 

I 
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.Tltc COlUmi.':;siOll is now f'D}!n~i,a III thf> ~ht(lJ~ of (!nndrmHfltjon law 
Rnd pro(~ed.ur.p. -.and t€'ututivf!lv l)l:ms tf) .. nlnnit n 1"(l-C'onmlI1naat-ion fol' ft· 
(l;omm'~hpllgiv(' stfltute- on this. ~uld('d tn thfl lfJ72 Li'"!fbl.)ture. . 

AFi it did in emllh)~~tioH with tl10 Eyidf'll('r Cmlp !Study. the ('Olllmi~­
siou will pnbIisll i:l 8f1'rl1>:;: of rep.orts Nmlo1bi~w tfHtnt"i'\-'f' l"f'comnlf'nda· 
tiuns and 1"(>~ar{·h stuitlf'~ Nw('r-illg \,i'lricln:o:. ;I~p('ets of ronoprunfltion 
li1w ~1Uc1 pl'o.r:eilnre. Tn.? emmnf'l1h) nnd "{'f-it i{·if\1HS rN"{·h:f'd tl"OlU in­
terf's.tf'd pPI'8ons flllrl ol.'g'ani::;::)tim1S em tll(,~ h~ntllHre l"f'I'ommr-Jlfhl.t.l0ut 
wiJI bop. rOHsidC"l'Nl1)t"'fol't' flw f'onml'ell('llR.iw· ~tfttutf' l$; ,1i'~ft(,fL Thf' first 
l'ellQ)'t iH this 8t'\'i('$ hn~ lwrll '!)nh1i~lINl. 8f-t' Trnt"HI'c T?rr(mmrf"lulatim! 
U1U'/. a st.uaU Ptp7aHuf/ /0 t'r!l!d('Jil1lf1f /"Hl J~rw' fIlld rT'rIf'NIUt'f.: N'nmber 
I-pos~lJssion P,'1m' to J'hwl ,TlJifffHr(lIi rrnd Ttr1afrd Prf~hJ('.ms. 8 CA1~ . 

. L. R"~\TJSIOX CO·.'L{~r 'x Rr;f'oYl""·s 11 nl (19(j71. 'Pll(" ~('r:of!d l·,·$::p·rll"r-h stntly 
In thifi serie!;. clrnJing' with thf!o l"tght h, fllk(', ~yaiJlIlj'p III lnl:l 

grepl1eit form fUld m'l'on~('mf'ni'S a1'C- b"ing nM(1i' fM' its pnblicfltion ill 
a hn.v rE':ylf'Vi'. 'rlH" Cmnmhifiion \.; ~t<lrf lun~ h('~l.Hl \'L:."1}l'k on t.hf' third 
study" w~df'h will dNl1 wiHl f.()nl1wn:o:::nh~~1l nuil til-t>- m·~.nsi1l·(,; of rlimH-lf(e-s, 
Tilt" Commi~~lou aho lUI'S J"(·t<'i inN} Pl'(}f('~,>[)l' nou~l<1s. ·.;:\yrf of tlle Stan· 
ford r/a\\' School to p~'fpm'-e- a tf'S-(l-i;n-.::,h sflu·ly on thi: pr-o{~NhlrHl r..5pect.s. 
()f eoudemuafi(;n. . 

Prior to lfl72. thr- ('{)}·mn.l'i~irm 'i.dll ~uh)nH 1'C'r(~nime}](lat1nB . .:; con­
cerning .pmin(~l1t (l"'mn in pl',')hlc"litS tlld l\PlW,1r to hi~ ill Hi:~d of immc­
dir&.te rdtfl-ntion. 'rlH'~ Com.mi;r.:sioli ~ubmittpd thi'" fjl·~t :\tH.:ll rf"eonun(~uda· 
tion, l'e-1Min:r to th!> e'XdHll1OZ-P of YfllWltinn tlat.l~ to tllP In[i7 TJre-isln. 
turc. 1 .. mel f.iuumiite-{l ;) ~N!o.nd )'h:omnwlldMtOli to fl1/.' lfl(i~ L,'g·j~lntnl·t" 
relatiu!! to the l'(,(,"ilV\·l·;~r of ttt,· (~f)l1fll"'"tji!1"~· ':;; ('xlH'n>-::(i~ on abanc1onult'ut 
of flU (lminf'nt {lnr{l.!lin PI·o(,f>f'djn~.'! 

. , 

1 ~('t" r.e(!alUuci1(l1/ti~JI J!Fi1tdi,jfl f~ nl'~I.~'ln·'·j/ ilJ F.i;,I/rc1if J)O;;/'!I)/ PJ·o-rrr'(!iJ«I.~, ~ 
eM,. J~. Rf;\~81nx ('n11~r·~ Rr::hwr::. 1(;. rln~i71. It'f)!" :-l ·h·~H."lti\";~ hi:o;h'\"~· of this: 
l·l'('"(;mmt'II'lntLon. ~I'l' l\.:t~~' 1:{t:4. iJ;iN~, I"f'{, ~!:-:,·t rilL ~l"ilt~.! lor,7. ,rho 11("" . 

.. Sec Rcr.{)mmc1?t1~fhHi r.~/rJtj~,fI 10 11',.,1"'·1· .. ·,'1 4' r.r.!lih;,!/!'l'·.~ g, jH'f)!·r''' 'l1' A 7'(PIt1"!r~ 
meltf of nil" Rw.iJ/e·,' lJ!)tJ"ti'l l·rr.'·I~.'di"~r .. lOi. f'.\l •. I.. r::::Y~:'lT(,': C,);·.l\(;'; l!n'·'IO·:--;' 
laG! (1!l(;71. l'm· .1 k~i,",lnli\·(' 1:],..;,)/·,\' .,f tU" rrrt",nHIl·;·\1,bl;·.n. ",,~,., n ;;. ..... ~l .. I,. 
Ib:nsw); ('o~jjl'~ Ur:.....oHT;::; (lil • H!I;~}). f.::',. ;;1.~0"1 ('.11. S,.I1>'. l!x.i:'-!. ClJ. l~;:;. 
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'Set ReMrn1ne:lll'1td;,)liJ R-elrtlirJ(T If, Sf)!'cl'l'lg!l ImJf"I"i/.,; X'OJll,fT t-Trnt l.rif'lMlitv 
of,Pv1lUe E?IIi:tie:o: a tl ~ p~ 1J1~.c J1J III /,'<)!/('O,' }'" /I JI; 11'~1' 2- (,I'11m ,~. A (!NIHHt antl J udg· 
menb AUll.msl PulJhc T~l;fJtI~JI (Mil "/rMu! f~Jtjlllo_!iN"": ?r,-rnmtf'1' $-TnS1trano.c 
Orw(:!ape 1m' P,~li1io EIJtW('1/ (lird ljjr1.1if_~ Rm/Jrr.J-,PJ-f(>Jo:: \~ulltbl!l'~ -,-Dele-ust of" 
Pw!Hw E'm.pl.fllluR: "ftt,/j,,1Jr1' a-UalJUitu flf Prdl1ic Bil Uli('~ jar Owncj·.,.hip Gnd 
Opttro.HoJ! of MMO)' ~".f!J:h';JHf£; ]l,.~Hmlu~r· G·-W.orl.·mmt'.t OotilPCN1I'dior. Benefit. 
far P~'MJ'lf A-!Jllati.n.u 1,;010 EJ1jol'CCmf'.;lt ot' Fire Coa1t'(j~ OfJiCcr8; Numot1" 7-. 

AtlIcurf1lt(lutol: -rnur llcll,/tah, fJi 1'lfOfHIFii",II>,d '~W'6rll f::fflttd.'A', 4 ('.\1 .. T.. R~;n!ll10N 
(".olo.r."~ Rr.l'I)jlT:S. ~01, 1(101. ':~1l1. lW)1. 1-lm. l:i[J1. ~wi Hj(H OflH3L For ,,-1~­
islAtlve hl . .;;.t()'l'), of thif';i;P -fl't'IJIIHlW-tHbT'hll~. ~f'''' 4 (".-\t.. r .. R~;\'TS10--.:' C'O)DI'!-: 
Rt:I'floRTI;;j 211-?-1::t -i lOO~I. :-\N'" ;)t~,) A .• '"If!llr,, RdldiJ!{j I.e. .'=lI"f'I·f>igJl TlitlJIPI/Jit7l • .!'i 
C.\.t., I •. Ih:nslOx (~":l.Dl·;'; Hl:N)I:n.:. 1 11!Vm). ~t'(' r)l:";Q (':11. f.;,f;ll.":. H;(t'\ rho tr»oro;.t 
(fort liuMm,.·. of p.l\hH(~ (,lltitiN' 11'\(1 Im')H~ of'mlllj):"""'~~';: (';)1. ~tiH:<. 1~ .eh. 
1715 ("I.uim.!';, nt:titjou~ tw.-1 Jllfl:O:::I~Jt·ntlo: m!llinsl rmh1i~' f'llfitioM-: nnrl \1oItMiC' oP.-m· 
llloy(\{';;): Cn). ~t;1.t:'l-, 1ftti~. ('11. ,('~q:!, {ltISlil'l\11('P (>lwt-rr:J!:t' rot" lmllUc rmtilit"'1lo 
ttud }llIl'li~' t'm1l1n~·N·:<·t: f':11. :::::'rllt.':t. 1~)11R;. ('h. 1n.'l.~ (rkff'nsf'" of lmhlit:' t"'m~ 
l\hl"'{l~!'Ii; (,~l. f::rrd>l. 1!11~'l. Cli. lfH'H (w{ll4ml<'n'!'oI 1','nW("OIl ... ~Hi • .,n h,·n .... fit:;: !\'r'" 
J){Il~"ns :I"':l:~sth.~ l:\\'\" N~(ol·i·('mf!'l't. (~. tln> r'onfT'11 ~r,:"l'n'): ("li1. ~tlltK If.IJ13. 
f'h. ]i'"""!;;i fAlw"uIlm(,Ht, .. :\1:4 rcp,.'.'llx ,d 11lt'oni<j~II'l;t :-'il,,~'ii11 ";[fltlll(!-.:l; C:t). 
~tntl-l. 1f1(1R,. Ph. 1t1.~; f :lttl ..... ll,lr'l(>nts :1JHl rl'lil~:l1s ~)f il1C"ilS!'d"1l1 !o<ur·rirt! o:.;tnt­
nt{:<s): rll1. Rl:l[:-:. 1!J(:3, ('11. 2(.:;(1 {nlllt"'11{lbH'nls and 1'.'[11""):"; jl{ ilW{'Jll::<.i:;;h'ht 

-RP~r.irrl <ttflllde:'». 
Ree nl.:.o r. {I(!()I;J;;Jr'lHl fj t jJjjl 1,~ d,/ Nil (I ,~ f..'~~r • .,.j,/H f ilh .. I,J 1/ i'!I: Y II III 1,,.., R-·-r. t!­

I'l.lll<lll' of I]r{! r,t}!'I'J'/I/llf,lffa l,in/'lm1' ..1~/. '4 ('.\1 .. T .. n~;n'''f(l:'' f'<n,D,r+X 
RF.i'01'!Ti-< .1m ll!'fi:i L Fill' n l"tri:-;~ll[ i,·~ ',!::.;h~r\· "i I hi:~ fi"'''tllnl''I1,l-!t hHl. ~P;P. 7 
C'.\I .. T.. nJ:n~T0:;\ f'n:.t\['X T:n'uwrR !)H n:)(i:!)' ~ •. (' i\l>1<, ('Ill, j.;ttl.H. lf~fj:i. 
f'h. G:)~ (d:dm!-< .'11111 nf'iim,c.; lll!'aitlsi \,uhlk Nltitic:S ;lll,1 l'!lhli(' I-nwln.\'!'oo~:·); 
("AI. Rtllbt. l!lItl, ('11. 1:i27 (H:;hm~:r' (,r pal,He f'nl'jti('Joo; fm' Ifwlwr~hiJl :I1Hl "Tll~rl\' 
tkoll of m"t<rr ~'j'hl(·ll"'''). 

Soverei~n iuunlUlity -l("gislution was enacted in 1963 and 1965 upon 
r~)]\nwndatlon of the CouUl)hosion. 'fh(l: Conlluhmion is continning to 
stu(ly this 8ubj(':-Ct 'r and, as a result of .this re\·u·wJ.,,'<- ··'''il

• '. '''¥ 
n.· '"fl" ........ -". _Wl_redd •• " plana ... ·subll1t a 
.,.. ... Jlr!ationrelating'to the statute of lhd.tatiOllll in 
aotiOll8 against public entitiosam.,' pmlic ~1~,,, te 
the 1969 Legislature and IIIl7 sublidt reco-ndet1&1s to 
future sessions of' tm LegLslature. 
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Res. eh. J 30, p . 

... s~ ReC01IH'fle/tdrl!i<U1 PmluHinfl (til 1.,"'idf'JIC'f; C~de, 1 C.\l .. L ReVJRloN ("O:o.tM'!\' 
Rr.rol1TS 1 (H){,,.'lL A 1<:t'df!~ DC tj~lH:lofin' re{'nrtHLH'UOfttion:'> {tnd r .. "c':H'd, ;;tudi.r:-8 
r-elating to rht' "Fnifo)l'lJl Rl11~ 1)[ Ed;l{'u('~ \Hl,; l}uhHsiwfl tHHl di~trihutN '"r 
comment llrior "In 1i11' 'll·~pl1.r!>lit'll ~If ille 're('-Illl\1llNLlbtir,n lll'ollO.lllng the Ed~ 
dCller., Cock ~Pi'! G t·),.!.. L. R:;:.:n",lO!" ('H:<nr'~ ltf;UmTt, rtt 1. t01. 201. GO]. 701. 
8()1. fJ01, 10i11 , tUld ,-1/'IH'lrriiJ' nnrH}. ]t'.(q. :1 le:.d:-lbtln~ hi ... tot:.- (,f this- rccom· 
IHellflflticm. s.:N· 7 r.\! .. 1._ TIr.nsw" f'O~n.I':X HKi'l)l!'r.x rJ1:~-!)H (l9(l"i). &\:' Rbi) 
Ji.,'l;tflt!j.et' rod(' 'VUk Olff'jill r:(jlrItltj'Jd.~. 7 ('.-I.L L. J{EnSTfJ~ ('on;..:'?\, REfloErs 
tOOt 0005). ;;;::i.~'\" ~ll""J Clil. Rtllt:-:. lUn.";. Cll. .~:') (Edc1!"u(-(> Co,k), . 

See ahm l~f:"'HJrtjH'I!il'a /ifHJ/i Ilfrl,I!11tfl Ie at!: J~'l;i.Jf:/ICC roih~: :\"'wm1..,fY 1~-Edde1Ic6 
OlJic Ilcl;i"h'i!lI: Xtll"~'l'" 2--"Afjl"if;1I7r!Iral (fotJ't' R,·6.ti,p/.lI.1" Nf-'mlrel' B--Cc,..,.lme,'" 
ciul f'!OO(] ';·rl';'~'(Hl.~, ,f( C.\!._ L. Ht\"T;::,lO',': ('o)'Dr'~ Rf~I'Ol''('S 1(.11. 201. 801 
n961), }~ur tI If"Ai~t:ltin>, ht"ll,l'}" ,.( theR~ h,(·{ttnIUF'l)~at"i{)'I~. 'R-C-t' :q, C.U., I •. RE~ 
"I:::1rm: C'm.I\I':"= RF.I~U1ri·s ]:::"j;~ OM7L !{r'I;' t11"r~ ('ll!. ~!~'l£~. 1~itl7. f'h. G~lfl 
H;ddE!'nt"e ('ode rcl"thioURJ :. Cr.t Rffll!-l. 19J7. Cl:. 2t"l~ (A;!l'h,~,1tnr;11 ('([do! revl· 

Kk'1lloO) ~ ('I't ~t:lliol. lOCi. f'b. 7(n a'tlmmf'1'"i,11 ('.-,dl' rf"\·i~:'m;.;.), 
Tbis tt)lJk is UIHh~I' (:-i"-,\lHlHlill~ SlHi~r I"() dp.t('!l'mi:;~ Wh ... t1I1'f :'\11)' Sl1h;;.t~llthe, 

tec-hnicnl. 1)1" oClal';r~·in~· f:hal\!!;'-'(o; :tte nf>~dt'{l in the F:\'itli>lJc(' ('(Jell' nml ,,,..h~th-tl" 
ctuUlg{':': .Are W'tdf·d ill o~bt~I' (·or\l':s t-O ('onfOl'm lilt'LU to thr> Edtlen('(! Cooe, S~ 

oR .rAJ., T •. Rl:,'tS;IO.'" Po~n.(~ UEl'()t":'J':-;. 1314 (1HGj) , 

Tilt' E"ld~'lWl' Cnll~l W,!!"; (,11'H·1Nl in HJfi:1 npm) l'<'N~H1h)('t"t~l:;nj)n of thi' 
Commi~~ir)ll, RI'::"fJfatilt!t CII<1p1N· 1:10 nf ilh' [.;t;dntc's of HHVi dh'ttt:':ts 

'1H.' ['ommis:',irJH 10 NmtiHllp 1f:{ Shl(\\' (,1' 11~~' Ey!ilf'ill'j' (1odl'. PUl·~nan1 
tQ nli.s dil'('diw'. !lie' (1onll\ds.;.;;~)n hi""!; mHll.t·h~k,~t1 1"\':1'[. pro,k('11:.:, 

'rile nl'at is a e(mtj}lnhl~ sfurly in (ld(>l·miTl.~ wlH,nH'f :my snh.-::;ta~tlve. 
tee:hnic;'lt. 0,. e1al-ifrinU,' (,liJllv,'t'.t.: fIl'(' lwi"d ..... ll ill thr· Evid'·lU::e. ('ode, In 
this tOlllHJoetion, tl1C' -rr'ilmuk~inll is. f:fiHtillnOit~l\' fo:"vj{'-wing tp.xts. law 
review arti,?le~. and .:>omm.1lllih1tioH"i fl'om jw·l!!~'.~. lflw.Yf"rs~ .i1nn oth{l.rs 
coneC'tnhlg' tll(> RYifl ..... u('(I (10(1, .... ... -\s ,il N·~tllt ()f this rt'v1.c>w. tlw Commis­
sion ~ommt'll)dt,t1 to 1b,~ H1G7 TJrgoislat'ul'f' that variolls c1W}lg'CS be mnde 
in tbe :rn\"idolle~ Codej' and will subIIIi ta re_lldat1~ to thI!I 1969 LegLslature 
:t See Rti!(JtMlIt'1J4ff-titM nt'latin" 1(> nr. ,",'I'id(''t!cc (!~i1t'~ 7'I!u/Ill.l'r 1--·R1'ifll'H·(, (Jade 

RClJis'ivlt.fl (Od(t.hrl' 1fif"iGl. FM'1t lrd:'.lMiI''-· hjRtot'I' (If Hli.~ 1:'\'ot"mllTWE·lHlntio-r., 8('(1 
8 C .. U ... L,lh:\'l~t(J."('" ('0.\"1'."'( nr·;J·('ll.T .... :'lt l:H.1 nnr'.i:l, 

S:in{'('- thl' l~l1hH(·:lti.)il j.t it" bst .\11I1Ptl! Hl"Il(".rt, 1'1tl' ('flmll,i1'.~irm r"l:': t"i'-
.·vit"trNl (tu" fnllnwtl1.l:!: ,\l\'::';;tll(!"l'". (~n1ifo""f{r'~' \'('1'" Ff'ill{"i'f:l' ("nl"': "1~{OIiI("~ ill 

tTl!!! L'ur -of 1~Y'il·ilfrl('t1 ('IHJlJiWiJ/I"f/1itl)1.<; 1":('l(1lill[1 !(J r.1!ft'1,.,lJ,N'tp/J!I. 1 l". K ... "X" 
]"K!tXAXOO YAi.U~Y T •. Tb:\' .• 'G 11:Hi71 : 1-T;l1',~, .. F;J'ji/("JIN' ("Jar f.,'('f'fi(),t rrn-· 
ArE' {'Uj l~mlj~'i·Jme·.~ AdtltfdiQrJ' ...td"linti1ll1' A!ifti#.Y1 lliif ?'ufJd{J!If'r"!. R ~.~'iT,.I" 
(!L\lL\ T •. ~wn::lt fif! (1n:~n: ::-\nt~', 'l:I}j{'(Ff~iil'l fit," .tl'"-!"lt.te(l 'III' Ui~ r";(ir" 
Cytmtr8: A Nt!U' ,4.fI[H'!mt.l, tf) (I'll Ohl J'J'IAJ/l'I't. 1}1 n \sn:-;G~ L, .1, !l1ft .j H)C1~} ~ 
Nnj'f', A.dmi."ltil,;m!I af I/J, ,-t.fll~'Jr,~ nfcl.II·.rI'j()JI~ Jr/r.,'JtM l1i.,. l'~mIJ7fJ!JrT ('MrS'" 
Ei"in(,Jlf:p (!{J{1(' ~f';'lioii l.-?n. H~ n.\::::nS(.8 r. . .T. 1~D.} (l!t(";q~. ~~ot(', 1Jfll'Hrl/ 
T. lINr{Jl('; f!clrl·;fi.lff i1u' :';P'II'" 1:r"it!t'J1('-e rr!lr!', .. (',u .. WF:<>TI:!i:-" L, Rz;;~'. 21-0 
(lor .... ::): ThE" ('rtl1l~~;-<i;,!i{m ~th.ll "~mi'i~lt'l'Nl Ih ... fl~,d~i(lh~ ~,f [11(' C'11Hfl1l"'nin ~u· 
Ill'('oIW" ("ntH'f :\llfl ('ltlll'hl M A,I!INll il1j't'l'll1'ot"'r:in~ ,11!(1 mllllrltll! flu' r'l."idl?:lH::P 
('orlr. Tllt" (·Olumil"o. .... ion hrl" nb-. •• c(lom-ri11 .. ;t'('d 11'Hf"I'$': rrmn illrh ..... ..; :md .ntrt)1"lH'Yf::. 

The .e~nnr1 Pl"ojec·t i, fl ~tndy of tto other ('alifornia codes to d.ter­
mint' whRt elHl1ls!PR, if nn~,t, m'p. ll(>('flp<l in 1"i,·,w of th~ rnfl('htH"nt of the. 
Evidence Codp.' Thp Conlln'.,inn submitfcd reNHlllllPl1(latinns rdllting-

'Co~"in~ thl:!l ll1'1)j~ct. f:iee ~f~lhH'TL TAt P,'eMlmpNon Td·u OlJ (J, New 1~1J~ "I 
f14li-tI')t"n1(f-, 2 t,T:s'Cot.N L. n~,·, jOl.l0n-l1n (Wt;7), 

to the Arrricultlll"lll Code' "nd the Commpl"ri"l Co,],, to th<, 1967 I~g-. 
'See Ree./}lI~~NCndll'Hol! HelMing iii OUt Er.ldf."JlCe Oo,le: ~1"tr!b-ef' 2·--.:1~dc-ulh()·al r:od~ 

Reftisio1t.s ·((~tobel" 10001. Fm" tI l?>.£tlslath'(>- hiHtor]o' nf thlsn~rru)Pll,llltlcm. S0e 
8 (In. T., Ri:nSlO~· Co-M)"'~ l~F.p()uS at ,1316 {1"OG7) , 8t-e: -illst") C;ll Stahl. 
1007, Ch. 2<>2. 

1l~~.pmmotfldt!ltiQ» Rel-:rHfJ(1 to 111" R""idCHCt: ()oJe: 'NfJ?ullf',' S"-C'MIIMM'cial Ooell! 
B-ev·hi(1)3'· (Octuber 19Gf"H, Pm' a le~htlit:th'e ttt~t01'Y 1)1 this reC'i)mmcT'd:rtHnn. 
&<'fr ~ (,,\1. L. RErJSTf)X Cmonr'":i' l-tE!,()RTS at laW (H~j'jL g<,~ 811M) CIll. ~bh .. 
1007. Cb. 703. .. 

islative se!>,\on. !lIr .. JOll D. Smo"l .. ~ forlll,'}' mom)"" of tile Commi",­
sion's legal stRff, and now a membrt· of thl' .tall' of the ·Jndie;,,] Council. 
has been reiainf!d 85 11 l'~seal'{'ll eOl1Sultllnt- to pl"f'PiUC l'cswm'ch studies 
on the chaug'('s neNkd ill tl~p evidf'll{'e- pl'o"'\'iRkm,~ {'ont..-iinf'c1 in tlu:· nu.-c;i~ 
n"'l's nnd ProfrRS;ons ('ode and th" ('od,., of Ciyil I'rocrdu}·(". To the 
exten.t that it-q \\-'ol'k sdwd111.: 1wrmits .. Hw COlnmis.-)lull 'will submit r-ec:~ 
ommcndatiollS rf'lating to thest'> !tnd additional (;.01.1("5 to futm'e s-es.~ion.~ 
of the I'l'~-islature. 

that cert.ain re­
Visions be maaa 
in the Priv.!.le ata 
Article ot tl8 
B'9'i.denoe Code. 

----------------------------~-------
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Wh;thcr the law ~lat;ng to the u.~e of foeti tious .Juu:w:a should be 
rc'ti8cd (Cnl. Stats. 1957, lks. Ch. 202, p. 4589; 110<' also 1 CAL. 1. " 

; RBvISlON Co." 'N REl'OaTs, 1957 P.epott at)8 (1951)). 
J~.'- • • 

. Tllestud;y of this t ." lon 1951 as a Part f . op:lc was autho.."'ized by the 
aSsociations: 0 tr,e study on s,dt IIJr and a' ~ Iaiislature_ 
for authority t~~t~~;t~~~~\~;~~ Oftthe C~~;:i!n~=:~ated 

• " sa mIt be law. • 

Sl>etUms 2400 16 2411 of the Civil Code alao have a bearin, on th~ 
right of pannershiJll! and uninecrpG)"a.ted asoooiations to SDe. Th_ 
Ifdions provide. tnter cli<J. that a partnership domlt busineaa itnder a 
tlctitml'A name eannot maintain suit on et'rtain eall&C!l of action unlPAA 
it baa iIled a cmi1\eate !I8.IIling the memberB of the partnership," and 
that II n..w' ""t1iileate mnst be iIled when there is II ebanl!e in Ibe 
_benhlp.- TheM pNvisicma, whieb have been held 16 be appliellhle 
to mtlnoorpcn'ated ai!sociatiOllll," impose a burden on partnershipR I\l1d 

aotDatioM 

The O-Lsd.on plans ~-vv submit a reoalD8Ddation aD tbia 

topic to the 1970 IAIgLs1at.vre. 

--
-s-



, 
. ' 

o 

• 

c' 

o 

COd4~ of' (:1\';] p)"j)~;,"~lj)'(' Sd·ti~H'~ l~St) in ::2~j.i.~~;_ l',·i~",,·nij~ io al·h:t'ri\· 
1i(~n) \\\'r(' elmt:1di j.~ Jr14}) J n,lo:. !·;)I·t)t:t"rlwnibl;~.n t)f tlH'- '!"iW l~,~vl~jOll 
COi:r.H!li~~';,jJj.:: .• \,]1 h11ll:~L \.'X.p,';·;t·l~t~l.' tndd' 'I tv j ~fi; ~ ~Ia.; Ilt!' ]W..,j 1,(,,'-j1 
gl'w'rii!;y ~,jjti~,~';:h'!Ol'>'>' tIl'" ~·;·;·:'d (Jf :I:i ;~dj:'f'"::lin~ ... cbu~e li.j)(r1l t.he..": 
l-:~tLl (if a pilj"l,:..'" \u ;~:l' ;1 H.,·c_h'llli{~'s iil'l) .... (.h~~:~ll prOYll"jcH>ili rdk~f 
sn,'h ~lS ;!tt.,('h:n,·~.! ;" ',J1H·Ji·,',]". 

("Jr"l:'~';'ll,.ll):':\ ~i'jW,·:.n.,·· [1.l!l'N' 11 •• -,t p,'~w~::-_)(I,'irtl rl.':I(IN11('=, :-;lHHlld b", 
al'';J~~abh' lur ti,t! p'r(·:-:>:t'v:t1ion of p,")1'""r-;y ;tld ~rl s..".~UY(~ lb· S:d.-L:-i.fae~ 
lion of ~hQ aW~lr.l. in lk- Sil)"JW {',:t('~jt ·it W.fluj,t il;' :L .... "ibhil1 if :b~ iii:iIHlt('!: 

Wd'~' in lit;~:di(Jt, r,i1;!{'.;' t:l;'~·J ';i·Uil.rat\(,H.:1 '.l'his l'll1t' jr,,:-o hl··N~ [·~I .. :Jb­
lis.lh,d by ~ta:.il;n hi -,;fi~jW jt"i.t'i:..;\iil-iim::,:·1 m"'f·t b.y jwli~~·~;tl Ik"ti~i')jl iu 
oill('rf.;;.r.. T!lt~ j,:w ir. (;:lill·{;rllI11, 1i'IWt'"Vt'1', .~}i UH(~jf';H' bi·~~iH.lS(', of: thr~ 
l"('t~"H1. Court. uf ~\.p})(',d dl ,~jsi!)li~. 

la U(nllf'ldt:(ffl Rnlt. ,f~ {..ruta. .. i.~.~,1tl' 'I). ~'{npfi';fl"(' ('.'YN.r'l/i tll;'. r_la1n 1.l,f1: 
ml'd a mN:h:lnlL;'~ li~,t~ (·bit~~ ft.-.' ;L,nlil'Y Lhk CI· .• : j·.lhl;-;i.rll~·l.ion f~j)}}Ll";w.L 
kllor~l.r Ijld'('~;~'1~'rl ;H·' !ll,,'d ;l ~·(;ji'll,:.l!ll.t r~,':' itr(';lC1~ of l·'~llt.I.·iWt. whit'.ll 
(!.,m;~iiw~,~ ~l l~"\';i;d (.r nH~ :l,'hi:nit;otll -Lj.nl:·:~' ;~::·f~ ,a Iway,·,1' i'or aU m'(le'(' 
to ,n·Uiil·.;!i(l. ']Ill!' tl,'l'r:·lt,i;:Li.l L:'~,a)~~;t M;";;I<.LI.:u,.;. 10 ;"i('l ;,5-;itlf! 111(' 'H'hitra· 
1i.m ol<i('l' I,.l~ 1LI' ).!"""-~lmi:j."~k,t t/i(' fiLn:: Vl ,it.' a·it'(·h;lnit,r~ 1j{'H and t.h~. 
ljliH~ o!' thf. ('f}l"lipL:i!t1, 'l,d,;":l " .. i .... ~h l.w f,J1",:·; eli' ;, j·(il·d·lu:·i.\1r(~ :1~'1.lUH} 
er .. ;n}.l h nh'J ,;,. rt'rH~E!d l(di ;·'llJl \\,;:1':,';' \)t 1 b· .. ,r11 i1.r~jt if I]) :.;:I','f'1'IH'£J t... 
Chin~ 1l:~' :s1;~I;,11i;:':, 1m," jl~ :'\('W Ym:l.;:~ tii;"· htla'; il~'h.l i.h'll. Hit' :·jjilig of 

1(-:1;' S;:d" .• :lli1. ('[I ·t,n. )1. i:l III. 
:. N~' j,'$.,'~J .. ,11'·"/:_" I'~" ./." .-':'jj"i'J ;:. .. ·' •• ;It//I tl.f .-1 ;'ij/',· ... ld./r. ;:\. CAL. IJ_ r{\':\'i~jj)N 

('0\1;.,' ... tC.l'H::·,';';" ': i ,~:;;;i·L 
:r :::':.n .. ,;,.~>:. (\:;o.;): 1'.1 •• I.'!.L ;~'~I;~ r,; \·01':·,-'; " .\/) .\ ", ... ~n: .... ~ 1; J:!, ~"j' H:a.:·, i 11",,,nJl • .NlIC, 

.""·.inn.";.\!. !'E),.; 1':i,.I-.:";t·j" (I]' {<ll':).:I:-;:'~".';'·.;:'_ t':-' L·: .... l··.I~;'.s ~.:.,~,'; L"wi+;"j I~t ·.::.!:1: 
~r~,,.;;; ..... , (.'(.tlli.i"j, 1",,· ,;",!. S:,II'1k"iI .1, ';;I"'l~i".': ,',,;i,lf'jlll! AI·;.~;",! f.'a.m '1'S,l"il' 
<'w .. 'i.~I"M{", I,; .• ll .... X. L_ l~J·:~'. ,'";!.~i . .ro,:,; Ii:,,::!/: :-;:.,tt', l'j' ~.\"tlJdJ. Ii-!~~ 
n::llj,. 

"'J'j •• , ;,;.j 1:'<1;1 .. ,'1,. !:.1'l,ilr,.(j"" ;\d \\",[" J.!1;1;'1o"; ~.~ ~:(.:.L 'rl':lt ; •. 1'1 pu~ ... i.lNl, il'l. 
:";"" .. ,"11 l'J, lh"i ;l'1. ;"~hir,.';'li,,t\ {'"hili:;" ",,,,:'1,1 ,p:~ 1,:.\· tl;-r;o;!:,il,~,.d 1·"'!''If'ili4';<;, II 
w;;c ,'.,ol(·j",j .;i :"ttl '1- :<1lU~';': .'\M~. H~:v. :":''''\'1'. .~ :·.K.::~(:: ;\r_ (~r::'Ii. ~'I' .. ,'r. ~ 
1.·1.~,.-;; 1:'1.\'1 {:";"' .• \;<.'.,-:, ~ "f:"-i·:n·t:2. \\~ri!II"l!::' "aw~: ;tl" \:f:?7. ,Oil, :.11:" i. ·12 
"(,, .. 'a:t',l lr;';~ti. t·'.';lJlC"di'~li;. !11 ..... • i. .• :s ::--ill"h ;1 !oIJ .. ;[Ii'i.'. l'o:o.;~ <:;.:;\. :-;.,. .... 'l'. }\;o.;.X. 
~ :,:..::.l:;.!O!, .\"0,1.' Y,d, hll:-: :1 H;lllllf' wh;.'h Cltl;,t· :,~ll':V·~ itt m,·dl.;nio·~ li")I1l­
:';,y. I.IL-": L.'w it :~;;. P::' .. \"~:-.i.'1t;': ."t>!.wrltj·'1 :11',' rUN',(''''.'<·,) ill "i·:,onH-' 1~;h"'l'wi . ...r 
jLJ..,l·,·;,<;t;' II< ~lI:"dtr:t_:)' ~." ,II<' l'~('d.'r"l A~lIi::r't\;"1I .\l·C, *~ \~.:-;-". * K. 

'I"l" 1~)~';; 1"\,,;(.;1"))1 .... '-l'jln.HO(,d .\-'·1 <o\·i::;jJiI!l.f It\'.\~'i,f .. d {.W lH·uv;:-:iq.n~i ""'n~· 
il;,.s. t !l;'; ~ ll.\:'m';'oii_ .'\.·\·fllf,\.\r, ('I,,,,,,,U:I·;;":C :.; ,w (\J~! \1 ,:'::iU"r.'I;":I:.h u:"ooO l~;ojJ~~ttU 
S I".'d ,; L .... w!"o :"''EIl~, .r;.\' N'''l'ftOIl W4,·, ~l.·kll'"Cj, ~Vt':H""lil ty L,h ;m"'~ .of n f(o",. f)( 

.'~l.":." ~,.::.Ir jtliu!l~'l i'IUr(, .r·nl'~ d:O;(-H!oI,.i(':h .;..( ... : ~~d\'aN~j .... _ ;-;'h('dt'L~~. a.!~, ).ltt~, 
f;:-,~f. (ili:~~I~fL ~l:! ;-';_1·:::" :':l:t 2-1:.'"j (l~lf._j;. . 

.~;.h.~f1"c'; '-0 :.:;l;t .... ,hnlt. :H~i ~i~,:--~, ,o;.~;. 21:.!' }·.l'~.:!ll :;!·l:l n!l{jlj); AurL·il:1.t"h ,', Gl'lm(l 
:\":;;1 0

; l.idii •. , ...... i'~'L .l~'H '\lilW. 'hl:~1. :!:~1 X.\'.~.:'M "i~7. tIff','" ~(::{ Apll. Hi",. 712. 
;n X.Y.~..!;.:!ll I"m. j(pprd ,1nri{'il :.!(:':i ,\\Ij}. 1)w_ ,'oiij7, 3-"2 N.\".~.:'!ol 12!) U!lU). 

61~1;j <';l~l. Allj),:,!U ti!J., lG C'II!. ltll(t'. 1::11 (1.&J1}, 
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n m ... ('h.m~,"'s lid} i~ ani 1n,·!insiskl:t. ~rith ;;l'hi'I'aTioll hNaU~t~ it 11U",\,,1\· 
pr{'>S(ln'{'s UH~ st;Jtu;.; '11'00. 'rl:t"r{'ff'l'(" 1 th' plai!ll tfi W~I~ {j IlnWt'fi t(J C(llll]l;1 
nrbitratioH ~ll"SlliH' hi:-;. ('(ll'l1('l' tlS, ... l·l·ttHB III il 1)l4'(~lwuj.c··s li.'Jl. 

In. Palm S/~rilj!I.~ J/((WLi) IJir. 1', U~l...:ff (j~ DC/.ff!, liU~:lt 1lh~ rnnrl 
:r(";u~lwd an npP;u"'luly ilLt'onsis~j'Ht j'I':-"'i,11 1m ;-.;imiiiLl" l"ad.K In "flu"I' 
f.msl."', fliP npp':'l!ant had sulm.iul·d to ;,:;"bill';.dlnrl UlHl11j' ,m ;d'l,.ih'fLt.itm· 
c)au.",,(· ~Iflt'r m;u~ it lrH"{~L;'1 nie \ lll~n ~11lil ~!a1"1 ju~ fOl'I,!·lmmrl· limeN,d. 
in,gs. T})c ('mlrt lil·ld, on ~LH nH~'I"m" l·\~\·m·d, that lhr. ':l'hi!,·r.-; ~lj1Jltll"t"'lt1y 
fmuul thnt. 111(" .fliiH;.:' of ~h(1 liPll mult·t' Hw r,t('lS '\'m, jHl·tm~i. ... t.(~lt wilh 
tlle il!!,rf'PUH~llt tt) ~uhmit. ~dl (·H1H,·u'''t'I·.!>ii"s hl ;H·hj(l"lI~iIJJI lIild UU~l"t'rnr,· 
nffinnrd t)",.- awat~l ill f.nvol' l.r l'{IsJl<Hld{\Ul' fnr In'f'ij:(·1i or ~·nntl'oot .. Th.c 

. .aH,~:.."....d bl'~',a(·Jl ~!Plwars 10 hil\~(I' 'b.~'~. l11I' jiiin:,.:- nf Hw li~'li. 
111 til{': m(lrl~ re{~I~ut {'fL. .... ,. uf" Ilc .... ..:; j,. i!tolldH/rl1;'" tIlt' phttfttiff 1Ul'(\ 

lmjt on JI hlliljljJl~ ("()\1t.r~1CT iHh' ;)f.t.;wlH"~ '11lt~ lWOlwrty of tht' (~'f('JhlanL 
'l'Jl1; d(!u·Ull .. nt '.~ Mls:,wr alh'~~~'d an ilrhill',l1 i~)u. \'1;IU~i.· anrl lh{' trjal 
CUl.U't lm"lt'l'('cl flw ilt't~ml stn,\·L'·\l uuriltlh' di"olp,l1'.it.icHl of :l1"uitr,nlion prfi­
cl'1or1in:,:!:i., .Au ;iW~H'd W~!s lIH~d(' ftw Ih.; Il;rfiaiif( 1.wn ,\"(';11':-' J:all~r ,ilUtl, 

nrl.~'r 1:1 ,t"mll'HHllicm. uf 1hnt ClWill'd, ,~!t'l·I'l~.'t;.Hlt. ~rlo\"j'tl H) diStdmI].~ 
phHutin :i H1IadlHh'Hr t;)h thr :,?rouwl 1.11;11 pl'l.iitUfi ll;ul 1w!\), DOlHul 1.0 
nrbitrat{' nud h~ mill':': of tJtt~ 'io,U;t H..t hlw h:~,l rC'kuhl',l ;d .;I' .... rou:dul 
,nHilc.h)lWHt. TJW.t..~Ul·t fil':il. 11t·1O 1h,illl piU·ty to' ,an .ju'httriidon. n"rl"~~ 
nwnt muv iliitialh' )"(>\oinrt ta 11w (~ou.rl:s hf, ... ~aHs..· ~\. lat"I~ ,u'Lih'Ltinll 4\tr]{T 
mili'l.\~ ,Stuys init;~tll·onrt Pl"O(·t'i'.liJj~~. h tllt'n h('l.l tLnt. tlU-"IlU~u·hH'l"iIt. 
Hhould lint ~ (jj.'i."i.fiIw"d lJl'i~;HjX(' rl.\~, P~;ljHliN wonld ~ .. ('u'itlMl 1.0 at! 
tw·lnI1t;lIt 10 sathd'y thC" aWHl',llDid th'li·wlanf hatluM tHf)V(O, t'.o diK"lOlve 
~t. tlnrin~ 11){~ lWO~y(,iUo lutl· ... im, 'rIll' t'ou}"1 ayoidt·d. dt"~~l,lil),.r wlH'ifiC"r 01" 

not, lh"co ll.rf'('Hdjdl1 (~)Jlhl h'I'~(· dis."\trtv~'tl lhr. nHud-IIH .. ,,.! ,1uriH:,.t t1ir, 
intt"'l'i'm, "lmt l'4;'!lil"'ll llNVil.v iln it }la~Slw!w:«'tts Co,II1(,!1 whi .. li ilt·hl that 
tlw 1rial (!(.m,"L lwei 1,13 l)()w('r '0 tli:-;.,~h;i:I.t'~(, ;In. Huat·.hn .... lt wlum ~m 
act.jllll lws. hc·(IU l'tayrd lWllll;Jlg ;Il'hi: rati •• II. 

R.L'CtiOI1:'; l:!&O tf, 12~4.~ du );1I~t dll.~l \I,-'ith .llte HH·('t~ llm\l(',n::.;. l>O.<iM.l 
hy lhC' .;Jbt"r~~ t:~~s"'S: 

1. 'VhNl. .tl )mt·~y to ~n .n·hi:r.jllioh t·i'il1~· S("('kx ~ .... )]'ovisimnl r,~m~ly 
or m.,:;. ft ltweh~mi(~tK lil'll, nwy 1.11(-' ntlil'" paJ'ly .i12''''''11 t\mt.. Ll.L ... a~tiou 
eOHs1.i1ntf" .. "l :l \\'H.i\"i)l· ill' tht~ arhill'.:liHlI dOlL\~\. whidl wiH ,1't":(-.1ufie tlle 
plHin:.i[( frum 1'io!.'t~ll.ing: ~m f,r.1.· .. " If} ,lrhitl'ijl\"{ lO 

2. '\'h('11 .::. p.u'ty H~ ;m arhilral iHIi ::~~t"t".I~l\('nt h~,·;.c-~ ,In ntl'tl'.hmt'nt 
or filfR a lHI"L.:h.:mle J:.: )it'll ~md 11;:-, {'pj)~th"nl nbliI.hls "l swy.of \h('. pf(J" 

(,N.Jlli~s 'Il~a au '('tl~d~'l' h) m·u;tl·ah .... ~lh .. uhi 1JtC i.tt.tdrfllNrt or lien be 
ili;solwd ~ . 

:l" J)t')('''' 11H' filjn~ (;.f A mr!··lI,jjll.,.':,> ti.-'n 0)" UI{" J~11f'lllpl t6 4~btrln pr(>­
vjstnll'll t",·j"14·i' ,~uJi.Sl it Ul(· ;l hrt'ad: or tilf! arbit't,li it,a c~b.n."it~ su~l" that 
nj~~ ollw'l' P,Il'1 y If,;,), Ilbt;llU ~hHrl;t!!(·:-; ~ . ' , 

J n Yi~'w {d" 'WI' "im}I(U't,uwl' (,f Hw:-ot' (jfw:-;.iiul)N. .IH,. 11H~ lW'·(~It.y to 
e1.urir,\' Cuii!'prnia l.p.\, on th~", pnilli. tb· C"Hmn~!'i:-;,i"n b.·Ii.,\,C":'i thnt ll. 
St.ildv' :;;houhl he 1I1Rlhl tn (lptto1~)uiH(' wh(·j'hrT or twt pfovi:;.iuna. Tim'1(";­
<li,-,; x)Hluld bo llv"ilublc ,,'hol't! " pI" int ifl' i>; wu.,d by .... arbUILtion 
t~lf.lU1'i(,'. 

" 
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/to. study to determine whether pvil Code Sectlon 1698 should 
be repealed Dr revked. 

SootiwI 16% of tbe Civil Code, wbitb provi.l"" tllat a oont ..... "t in writ­
ing DUly be aIlRr .. ] by a """tract in writ iliA' or by "" eX<J<ute<l oral 
B.gre""'Emt lind not otllerw;",', might. 00 TCp<-.aII'd, It freql""lltly fro.­
tratell contrll<:tu .. ! intent. MOrt'Over, 'two ,,,,'Oid,,,,~ .... teobni'lUeK have 
boon dev~lopl'd by tbo court.. wbleh ""n.od~rably. limit it>! elfeet;ve­
u_," One t(..bni'ju~ i. to hold that a o,,1»<.'IU.llt oral &l("",ment modi­
fying ~ written ''''ntrlL<rt j. off"'tive becau •• it i. exeentoo, and perform.­
an"e by 0",' PRrty only hll>< """\I hel,\ "\It\icie,ut t/) ..,'n,\er tlte ag.cem~Jlt 
<ll<e<,utcd," Th. ",,"Gud I,',.hn;'lnei. to hll1d that the "U"*"!UeJlt oral 
agreeme"t r-'11I1OO tli" original obl4tations·· and ~ubKtitllted a lIew 
M.ltraet" that. I.hi. ;,. lIot all:' aJt~rati,,"" "f the w.itt", .ont,,,,,t alld, 
therdo •• , tI,al. 1\""I;on 1Ii!18 j. Il~t IlppH,,.}Jk.r. These w<,hlliqn~ are nllt 
" satitlfaetory In,·th,wl of nm~Ii(>rJlt.ing tIle MIle, however, \x"'RU"" it. iK 
llee~ to ba\'~ Il la\\-'lIuit to d,\tcrminl' whetber Se.tioo 1698 appJiM 
in a particular .""", 
If B<!ction 1698 i. 10 be ",,1:&in,.I, the (lueKtinn ft.,i..,. whether it should 

apply to all ,"mtr..d~ ;11 writing, whetber 01' not. retjuired to·l1<> written 
by thp. Htatut" of' frft.lIdR or ""mn other Ida1lU~_ It iK presently bel,) to 
apply to aU ,000n/.I'&<'1.K in writing" and i. thUll contrary to tlte r.omlllOA 
law rul~ 1L1"\ !.!'<obably c .... nt.'''l',Y to the ,'ule in all oth~, >\tilt .... Thi" 
intm'l,retation hlL~ b(_ erj,jcj,,ed by both Williston aud C<lrbiu who 
HII~t that the h\JI/-,"",ge is the _ult of an in .... "uraV att<'lllJ)t to 
tnd;fy tb" e"""MI! law rnl~ tI,at "onlraet~ "'IIIi,",1 to he;', writing "an 
ollly bt, """liti",1 by a writ;';g.''' -"'I ~"t\ ':';uLL', 4 UU'S"INU:oI I .. ,J. 5!a O!tZ2). 
"'n.1 .. God.lwli .& Hil.t:ol CO'Noo;'. l~. V. l)(,,:lJW, 39 C:11.2d d5l, :fr~ J\:lrl 944 (19:.\U. 
<l>I("lviJ Cod ..... ~'~·.jon lr.S9 pt:'rmh:llo .... -t«-'iI$.·dOll.lt ft.Ct\'Rll'al"t t.)I' mutuiIIJ ~TJt, 
.r.llcClu~ \I. AHl'C'l"tj. 1110 Co.J. :UaI, .112 PR.(! . .;;o04 {li2:~U l~mL of ~JCA.~~UC.f.ry "'rU.· 

tl"tlo t;ullU'21,.i'1, by ('1" ... 1 l'''''T'l.~I~·I~t); Tr"",dWt'1l V. Xl(..ok.«l. 1 it Cal !.t:I. :ti!;' l~u;, 2'1i 
(19.24) 'J"(· .. ~i~I~)" of WriU"'1I C'hnlr&t't hy lIIul'lel1ttut(>d orAl eunt!"a,d}, 

.... '., A. ~mith (~t •• v, )(11)1.('.,., 2.01 (~. '2110. UfO Pac. <11 lOUt}. 
0I:l: 1!01tl~}t-o. Cn:N"N-Al'"flil , :tot (1&51 ~; G ,VI.l.Ll#MW, Co:'S'''''A.CT~ t l:t(U (lU-v. 4"," 1U31i:). 

we plp to prepare a staU 8tuaJ on tbis top1c 1IbeJl 
1;_ pel'II1tS. 

-8- " 
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A study to determine whe;her $edion 1974 of the Code of CIVil . 
P.r~@ sho"ld be repealed 0'''':;;;;;'['· ~.-."" .... _ ... -

Seetion 1914 of tl,,' Code of Ci vil Prno"dme, ealleW in 1872, pro .. 
vides thai no evidence i3 admissibie to cilarg:e a persOl1 upon a repre .. 
sentation as to the credit .of .a tldrrl pl~son unless: the l'e-prr!;~ntation~ Or 

rome memorandum. th ereoi, be in writillg a.nd either Bu.hserited by 01' in 
the handwriting of the party to be charged. SCctiml 1974 is open to 
the eritiei.m ecmmonly leveled a! .utut"" of frauds, Lhat they Jlhelter 
more frauds tban they prevent. This re.ul. has D<\tn avoided by the 
contis to " cOlliliderable extent with rospeet to the original Statute of 
~'rauds by liloeral COll'ltraetion oj' the Statute fUld by creatillj! nnmerous 
exeeptivn.~ to it." Howevor, Section 1974 has been t.ppiied strictly in 
California. For example, in Baron v. Lange" all action in Ileooit fooled 
fo.r want of a DJ.emoraodnm agah,st a father who had delibarately mis­
represented tbat his son was the beneficiary of " large trust Iilld that 
part of the principal would be paid to Irim, thus lndacillg !.be plaintiff 
to tr&D&fer a Olle.:t.hird interest in hi. bWlintSi> on the son's note. 

Only a rew states Ita". statutes similar to Section l!l? .... The oo1lrls 
of 8OlIl8 of these states have been more restrictive ill applying the 
statute than hal; California. Thus, some <!(Intis have held or Said that 
the statute d_ not apply to mi.-;representatlons .made with intention 
to defraud .. hut frall<lulent intent will not avoid Section 1974," Agaio, 
IiOm~ states hold the statute inapplicable when the detendant had an 
interest in the action induced," but tm. inwxyretAtion wa. rejected in 
Bonk of AMerice v. Wester .. ClYMtructors, he.'" And in 0,," v. 
Tlltum 7~ the California eourt failed to apJ'ly two limitatwns to Soo­
tion 1974 which have heen applied to simil&r stiltutel\ elsewhere: (1) 
eOrtlltrning a partiCUlar .tatement to be a misrepresentation ooncerning 
the value of property rathe" tl,an Olle. "" to the ~redit. of Ii third 
person; n (2) :erusing to apply the ,tatu:e where there;' a collfiden­
tial r • .1ationshlJ) ;"'p"sing a onlY of disclosure On the defendant.TO 
Indee.:l, the (mly J:cpoyted case in willen Section 1974 has been held 
inapplicable was one where the defennant had made tll. representation 
abont a eorpOl.,.tion which "a:; hi, alter ego, ;.he "vnrt holding that the 
:rcp?esenta.t.iol1 was not one (:{)tJ;coI::!rning .It !hird persou.1J. 

S""tion 1974 WlUI •• pealed lIS a part of all omnibus reviskin of the 
Code of Civil Proeedure in 1901 .. tnt .. his act wa' hold void for uncon­
stitutional defe{~ ill form.1:; 

We pla:n to prepare a stat'! 6~ on this topic: 
vben tilDe pel1ldts. .. 
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lBgl.slation recommended by the COIImission on this subject 
was submitted to the 1967 Le~slature. The COllI!lIission withdrew: 
its recCllllDandstion that the legislation be enacted attsr it cen­
eluded that several problema nssded further stud7. !he Comission 
plans to submit a reco_ndation all this topic to the 1969 Leg:l.s-
1i!11;ure. 

-10-
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'.l'he 1.egLe1ature directed. that the COIIIIIiesien st. this 

topi-c. flB· COIII!3issiea plans to subllit a oomprehensi"We 

statute for enactlllUlt by the 1969 1.egLsl;d;1ll'II. 

-/1-
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'Vlwtlio' tll(, hl\l" l"Plntin!!" t\l [Hl:1itv;- and j'l'mitntuJ' ",lwnhl lw Y('­

,';s",l IC"l. >;1"., 19"" TIc'" (,h, laO: p. ~2S9; Sf"f' "]'0 Cal. Stats. 
1957, Ro., eh, 202, p. ,j,:;SU ).fr 

'~e(> nC()omWf'II'J,r!j()jt Ili_,a f.:hlll;J ;:dlt/illfi tlJ .1fld:/ii'·' .<..:. (' .... 1.. -T •. Rrn:-<'l{Js (·O).t~I·:o.; 
. ltV.POJ{T:'i (inl j 1 f)l"i7l, "F'ot' fl 11'K~I-!;;t[i\"i' hi;>;h'L"r c·r n~i" !'1'(-'C!mr"lf','~ht~O)jt. ~~1' R 

('AL L. Ih:n::'I():\- ("0-,0(:\ Ur:;pm:Ts ]~'7" ! lflfi7L ~f't~ ;lh. ('ril. :-lr'it.:-:. IHG7. 
elL. r~. . -------,----

Legislation 011 additur was enacted by the 1961 Legislature 

on reeollinendation of the COIImiasion. Howe'l'er~ because of a recent 

deeis:!J)n of the Calii'or'lia SUpremo Coo.rt~ the legislation as .,-- .... "',; 

does nat refieot the liecisiOllal lair which authorizes addit1ll1ll in 

eases not. stated in the statute. Tna CCIIIIlission plans to submit 

a recOIIIIlSndation to the 1969 Leg1s1atUl'fl to conforll the statute 

to the $1lpl"El_ CO'llrt decision and to also proVide statutor,r l'Elocg­

nit.1on for remittit1It'. 
" 

-41-
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A '11Idv 1" determine whelM' 1he iow relating 10 -IN doctrine 
of mutllalit\l of 'e)1\* i~ .uill for !p!CiRc perfonna_ should 
bn~ 

Civil Go.le Seetfun 3386 p1'Ovides, 

;, a:l~. ~eitb~r party /(, Itn oblill'lIti('n can be ~p.lIed "T"'­
dllcallv to l'M'fo?m it. l1111<",~ the nth.,r pany t.h ..... pt,o ba. per· 
fonnMl. or ;8 .0Jrir>.llahl~ ~peemcal\y to porfOrD!, everytbinlr-to 
which the form~r i. entitled UnUM' the SlIme obli~tion. cither 
OODIl'll'tplr or Jl<'lU'ly 1lO. tOIl'~!her with full eompenllltion for any 
wAnt of pntin perfOrllllltlel'. 

~ion 338~ .IM ... ""b"'lmti.dl,· the· (11)(,trio" of mutnalityof rcmody 
in !o1ui~ £mo ::;pN·ifi{t rr\lrfol'lOanN~ a~ it WEll,( originally d~~lo~ by the 
Conn of Chanci>ry. The, dOt.trin. na. bet'I'I ,ooDsi,lerably modi/led ill 
mlll<t AlllPri"lIu jurik(\ietiol1" in Illore r_nt times. Totlay it is Mt !len­
erally u('(' ...... rj, to obtain II decree ot 'lpooifie pcr!tmnanee, to ~how 
that the ·plnintifh obli~tion is :!pooiflMl1y 82,foreoJlblo, .0 lO11jl fII 
there is r<'llllOnabWc &OIIUrall% that plltintiff', pedormance will be forth. 
eomil\i when due. !;Iueh _ntanec may be providN. by. the plaintiff's 
p&OIt Mnduct, or bis eoon<>mie int~rt'JIt in periorming,6' by grantbl~ .. 
aondit.i(l1lal d.m,,, '0' requiring the plaintiff to give oeeurity fOT hi, 
performimCl'. '1 

Civil Cod~ :::.ction !l8M stater. II much more rigid role. It is true th.1t 
See!'ion 3386 i~ colllllderably ameliorated by Civil Code Seetions 3.181'1, 
8392, 3394 and 3423 (5) and by court decisioJUI wanting speeiJlc I"'T­
formance in ~_ whiell w<mld tall within a strict application of t h. 
doet.rine ttf mutuality of WIledy." On the other hand, t~ mutuality 
requilemeut hOll< in .orne \ .... ,,'" bet>n tlP1'li<'d strictly. l\itb barMh 
resulta.-

On the whole, the California ,l".i.ioTiR iu ter!n~ ,.f .... "II!; m&)' not 
be far out il! line witb t1 .. mOf" DlIX} •• " Hlld enlightfl'.;t 'vit'!W ... to 
mntuality of remedy. nut insofar as th,,.. htlve r~Jlebed S(',,~ible rew}tg 
it has oft& been wilh di!\,MLIty and the rc:>Ult bas;; boo" inoonooent 
with tllitftai reading of St>ptiOn 3386. And D<lt infreqnently poor decl­
llielll have _ultod. A .1Udy of the requir.ment:6f mntuality of tor..edt 
in anita for ~iflc performall... "'''''ld. tberefor., '~PP""~ to 00 de-

~. 
"., Coucr. 'Cox-tR.lCT." i IUO· .(1~bl): ~ 'W1Lldl'NJf, Co",,,"'mw I 1,«0 ('Rev. ~t 

ltJ1). . . 
-8ee. "II.~ Kflllr Y. :O:V ... :to OLLJd 6U, 12'1 P.U S-Ctl (1'112); x..aee Y. JI~,' 1,. 

e..t. 2,.. 16% PlIO. lOtS U.11): Cal&Mh-I"L v. 'fh'a.n.teU[!r. S. c.J .• n. l-I Pall'. 
ttt (lHO) i V ... 1Ik v. JiW,w.arN. It Cal. i!lS {U7U. 

"Sc'f'_ ",M.~ PoultrY P1-(;rdll('eT;S 'I. l::.nrl<t.~. 1$9 ("", t'7~ :t6-' f'IjLC". !I:5 (l~iI'U); ]J!I,,·~.IU'j v. 
£.)evi~ 11'1) Cal. :l:M. H9 f1'~, 109" \191:;,); Pa.r;ifi.e 4!:~. lh', c() ..... C'.-alRpbotll • 
.1~.15:t: -Cal. t<l6,!t4 Pa.c.1U:~ t~~HJb)4 

,. COBdas1cm pl.uI to 8IlbBi\ a reo_DIlation 
e. '6hi8 tepie to tM 1969 Leglalatve. 
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A study '0 determine whether the law respecting iuri><liction of courts in pre­
.ead1nvs aftecting the wstody of ~n should be revi....t 

There are in this Stat~ val;,m .. killd. of statutory proceedings :re1At­
ing to the cuslody of cbHdr<'l •. (''ivil Cude Se,\ti'>n l:{S prO'lidtlS that in 
aetiol$ fur d:ivol"«:e fit .sepl'lt:ute .1l1aintt':uan ... '!e Ule court may make .an 
<>rder for tlte Cll~tody of m;nor "hUd"" dnrin~ tlte proceeding or at 
allY time tbe .... after and mllY '"' JUly time mOdify Or vaeate the ord~r. 
Civil C<>d .. Scctum J 99 provide., that, without llpplication for divorce, 
8. husband Or wife; may bring- a.u a~tjon j·or flH~ t!..,"f,lusive eontrol of 
the ebild""Jl; Hlld Civil (~"le :;"01;011 2H ptnvi<l .. that when a nlll>­
balld and ",if .. live in a .tate M sepu"tion, withollt JJ.>ing divorced, 
~ither of them may apply t<) any ""lu1 Gf competent jllri..dietion for 
divoree proee<\ding under Civil Cooo Section 138 <tr a guardi8Nlhip 
pnw.eeding und~r Probate ('..ode Section 144M (e) 1£ a Jt1l1lrdian bas 
been appointed uuder Pr<:>bate Code S""tinu 1440, may a divoree court 
or a ooutt a..'1.ing pnrsuant to Civil Code Sections 199 <)r 214 later 
ltWlll'd custody .to the par,."t who iI; !lot th" gnlltdian' 

A tf!W of tbese matter. were clllriJied by the <leei>;ioll of the Cali­
fornia Suprem •. C<lnrt in Urecnt v. S"pcr;"r Cowt,"' holding th"t a 
ilivotel! ""urt wlril-.h had aWlll1lod CIl"tc,l.v PUt'l!Urult tu Ci vii COOe Sec­
tion ]38 has contiuuiu!t jllris<ij"thm and a ,nun iu another cOunty has 
no jurisdiction tu appoint Ii guardian at the child,..." under I'lObate 
Code l:!eetion 1440. Th~ Ruprelll. Court stilted thKt the Itenerd' objec­
tive sbould .be to avoid "uliHecmly "ol)fliet b<:tw,""" MUrts"" and 
indicated that It proper procedure wmlld JJ.> to apply to tbe diwree 
court for Ii {,n31~oe of venue to the ""nnly wher. the children re.i4e." 

It is not 01."" whether the ."dwuve jurhicliction principle uf the 
(hee .... ease either will or sho,'ld b<. applied i .. ail of the 5ltulltiollll in 
which til~ questio» may.","" An exccptinu SIH>llltl l'"rhap. be pro­
vided at ),,, ... 1; in the case w~."re It di,,<)rc(' actio" i. b!'<.nght after A 
enstody <lC ~"UardialuJ,jp IIwa, -J h". b ... " ",,,de PUh<u.llIt to Ci.iI COOe 
SectiOI!8 199 Of 214 f" Pl'Obat" (X,de f;""tion 1440, un tbo gronnd that 
it may be deoirable 14 all.,,,, 'ho divo"", oonr! to ""nsider ud deeiIie 
an matu>.rti of domestic "'I'tbns incidental to the dillorea ,. 

(3) There appear to '" .t le""T two luMitional problems of jlU'ja. 
diction arising uude~ tlU' ';D\tut.ory p}'nVi1'tjoH~ l'dlttiug to custody of 
children. Ont"; i~ wl,lt·tl'lc-r I Cimrt itv.-arding (!u .... tndy tlnt!er (~vil Code 
&letion 214 b ... cOlltilluillP j.lri..diction In moJify ils order, Although 
both &leti,,:n. las lUlu 199 »1 :wi,le thut the court may !.iter modify <I: 
amend I.- eUBtody ortlel" ]n~d thc.rcnnd,p-.rt Se('tioll 214 (~ontains no such 
provis:o"", .'I.uother PNblcl ;. the apparent "."11Ii,,t betWt>el1 Section 
199 and Sc~tion 214 iu tlIh<t' ",he", the pi.r"nt~ are ""parated. &<etioll 
199 pl?,iul1lilbly ean be, llSt'd t/; -,'Jtain "'Islndy \);0; any married persoll, 
whether separated or llOt, while s.",ti(,n 214 ;8 Htnitoo to thooo pill'SOllJl 
living' C in. a "atuoo .of separation. j 'fhe t.wn iiC{~tihIlS (lifter ",-ith respect 
to the p<lwer of the eourt to InO, ily its ord". '''lId al>!O with r.-,spec! 1<, 
wheth"" someone otber than a pI Nut may be awarded custody, 

IDteria ec-1t.teel'l ve %lOW at~ 1:be ~ coun 
bill. Whea lepa1atiO:l buecl on tbat 'bill. ... been -cte4, 
the &taft val at1ld,y ·t~, J.esi8lation to /leteza1De 1Ibether 
itel:1m.lIII.te8 the pn<ll _ aacribed a'boore. It it «oN, _ 
Y1ll :N" DiI tbat t: f ~ topic lie drop;..t 0. 0Ul' ..... 
:Er it __ aot, 'lie '111. J IIIIIIe1'1:Ue to PNJ&N • ~ OD tIa1a 
1;Op1e wJreo ti-. peat1; I • It 18 "nl Hie';, t!Ia't ... & 8'b11J;f 
COtll4 1Ie pl'epI.N4 durl E g the next ti .... ,...... , 
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A sIIrdy of the provisions of the Code of CivU "-"dure .elating 10 the eon­
iInnatlo. 01 ~ ",I ... and the provision. of !hi. Probate Code relating 
10 the eoRllmiii'l,ClI'I 01 '0" of reol J>"OPO"IY 01 estO!e$ 01 decaasecl persons 
10 determine (1) whether they .h<>vl<! be made uniform and (2) if not, 
whether there 1. need tor d"rificalion os 10 whith of them gove<ns confirma­
tion 01 private iudicial partition .ales. 

Sootio..s 752 to 801.15 of th" Code of Civil Procedure provide for 
ac&ns for partition of property. Seetion 784 dcAlo; witl. the eonlirma­
tion of partition sal~s. Prohat<- Code Sections 784 and 785 deal with the 
eondrmation of private sall)!; of ",al property of ""tates. These seetions 
durer from Code of Civil Procedure Section 784 in three· important 
l'eIIpeCtS. One difference is in the pereeDta,,<>e by which om ofter made 
in eonrt must exceed the amount of the ol'igiual bid." Another diller. 
enee is that nnder the Probate Code the original bid must equal 90 
percent of the appraised value of tbe property," whereas under Code 
of Civil Proee<Jure Sootion 784 there is no Slleh requirement. A third 

; dift'erenee is that the Probate Code roll tWill! d~taned provisions :re­
garding real estate brokers' e<>mmissions, 1G whereas the Code of Civil 
ProoeOl1re is silent on this matter. It may be tlmt there is little reason 
for these difte:renees. 
If it is {ou nd tltat some (lr ,111 of th""e di1Ierenees should be retained. 

the question of whet.her the Code Qf (,,,til PJ,ooed,ure Or the Probate 
Code go, ems oonnrmation of private partition sales should be clari1ied. 
The (,,00, ot Civil Procedure provicl<;g th,d private partition sales shan 
be "eoncu(;ted" in the lUanne t.~quired for private sales of real prop. 
erty of 'Itat<1:S." It is not elear whether tbi# provision JIl8kes appliellble 

. to BUch .,l~ the I'l'Ovi'ions of Ule Probate Code regarding the conflrma· 
tion of nl~ or whethe?, on the other hand, a· -private pal"tition sale 
should ~ oonnrmed in !.he manner provided by Section 784 of the Code 
of Civil l'r()C(!dure. 'J.'he latter seetinn d • .als with confirmation ot parti· 
tion sal b hut is ambiguous as to ",bether it applies to botb pnhlie and 
private ~;\,.t;tjon sales Or only to publ; __ p&rtition sales. Tbe question 1$ 
imJl<)rta:, because, as .. shown abo,''', the provisions of the Probate Code 
and the (,>1" of Ch·il P~ocedn~e relating W f!ontirmatlon are dUferent; 
it will 1 "13in im]lorUlnt. if 1-be two "".t, of l?~ovisic>ns are not :made 
uniform. 
ioI"C:.u.. h<:. ... Co:>DB ~t1on "f8s. 
»14.. Sec:tI~ 1.\ ;8 •. 
H'14.. Sect!., 'l 'fS(', 
If C.u.. COl<. • 'fV. P1\(!(:. S,,·!UoIl 7'1;:: • 

- /!-
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II. study to de","", .. whether .. law reIcoting 10 "e:'I'j! 
IM'l"'h'-' oncI P"W"l' ...... frM 'ycgden ' . 
reviled. 

The eGIIUrIiIIIion hu received HCVeral eomJnuuieauona bringillit to itlo 
aUelliiOll auadlroniSms, am bigoitkol, and otll.r defeets in tilt' law of lJIis 
"\tate reLiti.ng 10 attachment, garniflhmmt, llud property exempt from 
exeItution. T~ commnni..atlollll baw. raised aueh qulllltklllR !III, (I) 
wbedler the law with reapeet to farmera' properLy ""Mllpt 1"'111 "PItU· 
t.W»1 &bouId be 1IIOIIerDked; (!il) whetlw.r a proccduru IIIaouId Ix> ..r.ab­
liIIhe!l to detemliue displltcl u to whetbel' putilmJar earu iRIII' of jodg. . 
mont deiIto". 1U'\l exempt flUll IW!tmtlou; (3) wlwther (!Go'" of (:ivil 
Procedure SeeUOll iI9O.26 should be aDlMded to conform to tbe 19M 
~lIlet1t1 of SectiOllS a82, 688 and 6liCl.ll, th1lll making It olear tha~ 
IIIINaIf, ~.r t.han only OW>-qUIh'ter, of a j.lIdpIent deIItor'll earn· 
hlp lin .abject to_tlonj (') whether an l.UWha, CIIIIIoar .aboalc1 
bo fCVjulft'd ·or eJllpowt'red 10 NW- 1Il1 1IUIIt·.bm..ll~ .. Mil th~ pl.ul1.ift 
appt'lli. bllt dCll'l< not Pllt up a bllOld to ''''Jlthlll~ the nttaohmNtt ill ef~; 
411d (Ii) w""tller a provi.ciou lIbould be @lllItSI.ed _IJOwnulll'. d~"I.llt 

. IIII"i':. WhOlll II .... rit of attaebmeut may b .. iJo; .... 1 or bll!l bP. ... bowed 
to )11'<'.Mlt ... rvioo or tlIe writ by dPl .... ilil1".l' ill .. onrt t.b,· alll011llt 
<lPl\lIIudrd in the ..mnplaint pi..,. 10% nr l,,~l to ,"'\'i'r .,....ubl~ .CloIb. 

:n .. l'4tatp. IiIlr n.u. had wriouM rt-!At<.1 1""b1cr". Ullt)"t ~~lUIltho",li311 
from tin ... to tillh'. III It Mopor! 10 the l\nap'] of (lovt-l'IIo", or lh .. >ltMtf' 
na, 0/1 lit-V. C'lIIf~rell"" lI_lutinn )/0. 2!!. t.!le IIIwknlpll?" C:Olll'hitt<'t· 
of t.h .. fllal.'l!1U' a-eomllli'lldt,,1 that d etIIllP~·U' Nt.1Cly hf.lnllll~ of atlllt·.h· 
IIlt·Ut, RIIMi,dlln~t., J11ld pl'Opet'tY .1I. ... 1Il~ froll) rJlI'r.nlioll, (l1'\-tel'llbly 
by the Law Rto"ioIiou Cumrui ... ; ..... III all\llllUll1nieation to the _..;..;on 
datA!d June 4, 1956 the Board of HOVCrDOl'II n>liortM tha\ it apJlftlVed 
th ill ft'(OQJIImtt1dat.ion 8nd ~u~ted tbe rOmmu..ioll to iudl1d~ thl$ IIIIb· 
jIot<t.,n it. ""k-ndnp of t.opko lO!lreted for MtUdy. 



.... '.- ... 

c 

A .tudy to determine whether CaliforniG _ .... lating to 
service o' precess In:..e<IbIicaJi<>n <houlel be ...... ised in light of 
,ecent deci,ion. of the United States Sup<_ Court. 

Two roc""t decisions by til" Unit0<l Stat"" Supreme Court have 
plu.t~l Hew antI :olufu.laH1 i~d d~llStltut.itlhal )iJ{ritation:s on Ser\iee o[ 
prOOllll>l hy publication in judj~;"l p11X:<'.e<iings. TI,ereto[ore, it had 
gen,,,.nlly h."n "-",,nmed that, at least in the case or p·ruc ...... .dings relating 
to rcal})roJll'rty, scr"k-e by !mbli" .. tJon meets Llle minimum standards 
of proce<lIJrIlI dUll pro",,. .. prcscril..-d h)· the }'<"'ti"""th Amendm"'lt 
to the enited SUlte> Co""lituti""." However, ill. lJ·uUli"~ v. Genlral 
IIlhIavc-r Jla"k &; 2',wsj Co.," decided j!l 10;\11, the Supreme Court held 
U!lC()n~ti tutio!lal .. );;:w Y ork ~t.atute whiell Il11th.)ri2ed serviee 00 

, int.e"",U\d parti.s by publie.>.tion iu eon"',"I.;on with Ill' ll<:COutlting by 
the trustee of a oomIDUl1 trm,t fund undW' " procedure established by 
:'!cetiu .. 100-0(12) of the 1\,,". Y'H'k IlIwkiulC L .. w. 'flw C(,urt .'fated 
that there is no jllstific"t.ion [Or ,., SLIltu1;e a\lthurizinll ri!l!Ort to :means 
lesi likely than the lnsH. to apP'-;"·l'"tSOllS whose uanles and addresses 
are known of a pending ""don. ,'hY ,]oubt whet.her the rationale uf the 
M ... Uam decision would he "I'pl;ea by til" Supreme C<OUl't to ClISI<S 

involving real ],roperly "' .... sctlld hy )I;'alker v. City of HiUcki'lSIm," 
decided in 1!t;\6, w],;eh I,dd iil"t noti.,. by publi<:at.ioo of an emmem 
'dwn",u procee<ling to .. land <>W},,,,· wbose n"",,' w~s Imown to the 
ooudemning city wA.>; a \1iol;~timl ~)f due pro(~~.-;. 

The I"attica) eon.cqo""<:<l of 1.r1~ .1IuUa"" and W.slke.- decisions is 
thai eVl"ry state must now r~view i1~ .-it ... ttnior ...... ~n:u'Visions fur notice by 
publi~LioJl to determine wheth,'·l," l'wy of th~~m fail to lneat..'Ure up to 
the r('(pli1'{'me:n~ or the }'ourw",j,h Amendmellt, A preliminary lItudy 
indicates ll> .. t few, 1£ atl)', CaLr",.uia "talute; are .pwstif>rul.ble under 
these d(.~ons-. inl:lSmu{!h as: m:r s1ai,ut{'s generaHy provide for notice 
by mail to PCfl:lOOS wluJ~.,i! 5Iltf'rl~~..;.h ;\rlll whcrCiloouts a.~ knowu.1it How~ 
ever, a cCllIlprebe".ivc and dewi,,,,l st, .. ly xhonld he urulertak.n to be 
certain mal, all Galif()wia stl1t.n1"ry T,rOv;siO!l, wIdell Inay be affected 
by tile Mullam O1!ld Walk"r deci.-:'"lls are brought to light and that 
l'ec.ommerHl.ati'(;H~ Are made toO t.he Lff:i~luturc for Sllth cl1angcs, if alJY, 
as may be Ji~1j" to brhlg the hnl (Jf this State into {:onf<ormity with 
the requirclnellts of tl)(': United 8t;lle .. c• Cowstituti(Ul. -IIIt.Arn(St Y. Urigtrl:!. 134; V.H. 2H 321 0&")(.,; :::;~ l'oC:-11MYor- "'. 'Net:, S;; u.s. '214. 12.1. 

1:S( (l-S';'1}. • 

1>0.139 lU;,:. :J;r.)1i (l:ff.G). 
~"l;;;t 1~.'S. 1l1t (l<j;i-li). 
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A SI..dy I" determine wI>ether Section 7031 of It.. lusin_ 
gnd Prote.>iQIl$ Cgde, which precludes on .. nlicensad ....... 
~ from bringing un o<tioft to recovor lOr WOiIt dOiiIi, 
.hould be revi>ed. 

Section 7031 of the }jus~n~ aud }1oroft->gh]ons CtJde pruvit1es.: 

§ 70;l1. No person f'llgag'C:'Itl in the Imsinei.':i. Ot" ,rteting in the 
-nlp.il(-ity of .a f~oljtrad'H·, HUi)' hrin~ .or- Il'.ah"IUli.n any at1ioll in il.ny 
t'uurt of this St;lk~ for tb~ {:'ItJlt·C'tlon trf t-bmrw.·.ru.;atl.OII fhr the pt!r~ 
fOrnI8JJt·(" of any ad· or t:ont.rac1. fur w~,it:h u. lit.--eu:-:.t· i::o rtltF.jl"t·.d by 
thi~ ~hapter without uHcging and ptOyj1Jg that h~ Wil." a duly 
lk,·n ... d "ontractor at all times. during the ~urmanee of ouch ACt 
O!' ('"Ollt.r;wt. 

'l'he eft'e~t of [sectiOll 7031 i. to bar the at'fil'llllllivc lIS>ICrtion of any 
rigbt tQ ccmpen ... tion by an ulllie.cllscd "01lt,'actor, whether ill an Ketiou 
on tlte illegal contract," for re.-titution," 10 for.elOlse .. Dlef'.hanit'. 
lien," or to cllf .. rce an arbitration award'" un1lss he "an show that 
he was duly li"ensod. 

rhe oonr-ts /lave generally taken the jlOSition that Section 7031 re­
qillres a forfeitut<l and shou"l be .-trictly eofllltrued, Itl tact, iu the 
lWI.jority of reported cases forfeiture appeoll"S to bave been avoided. One 
tecbnicJue lwi been to find tlJ at the ani"an j,; not iii "oontraetor" within 
the ~'tatut<', hut i" m~""ly /ill "empluyce." 8"l But this ,1e\';"'" i. ru· 
strieted by cleailed regulation. of tlte Cnntraetor's State Li""" ... Uoa~d 
governing qllAlifu:atiOlll! for li<:enl!eS and the s<:ope of the statnwy 
requiremeuts." Anot};er way arolUld the statute haa bet<n to say tltat 
there wns "substa.ntial" complianee with lts requirements." In 1Id<li­
tiOIl, SCoetiOll 7irJll,,,,, be, ... belli not w apply tQ U ",i,e by an uulicen:oed 
J1,UOboli t nu:tor fihl'tiidlSt au llulicf'1.Lsed geliera! (!ontrnetol' on Lb." grvund 
th"t the act is aimed at the protection of the pnblie., 1Iot of one con· 
tractor "Il'aillst a .uhwutractor." Similarly, the statute d_ not bar 
a Kun by .un ~U1li{:t1.1seJ cOhtract,)1: agaim4;t ill ~mpplier of c.onstwetioli 
material."' Anti tbe statute h"" been '.eM nol to apply ,.hen the oon­
trtt.ctor l~ th(~ ddNHlant in t}Je attio.n,:J~ 

Rut with "n <If thCSi' q""Utimil;uns :'I(>('lion 7(tH ),,1., a will. IU'<'It of 
applit'utiu)1 iTl whkh it opc!'~t{':-; to vi:.;it a forfdtnr~ ul.on the (~tra.nul" 
and to- ~ive tl~t' othf'r party a windfall. If.t~D)-~ jnri~f1i(>tions, taking inf..O. 
aeeotUlt. :-;H~'h f"etors ~L'i mortal t.n1"'Jlitud~ fill ho.t.h sid~ ~tatut.ory plli~"Yt 
:publj(~ imTK'trtan("C, S'l.lbs:-rvi':'-ll(~r. of ",(~otl~)mh: ]ltl~it.ioi.l, and tiw )'mSSible 
fortf.'itur~ involvfd}l:l hBow 'f"Cii-t.itlltio.n 1.() ml lmlicens~d l)tf'SOn.!H But 
in t;ulif(:l"llis

T 
SC'(~tiOH 70:11 c,~pr(·s."ly forhids ~'aflY u.~~tiont~ uwi this 

prohihit-hm nf t~OUl'.o;,;e jJldndt~t:;. ~t.it.nt.jU!l. trW! conrt t<;iU weigh ~qlJitie-J. 
in tht!" '·Ol1tl'.I;;l(~tor'.Ii favor only wh(tN~ ill!': ,·.ontrh{'101· i~ lbe .l<"f,·ndant. 
H tht' u)n.trac1.()r i~ assertLll~ a. dainlt '~l uitir-s .gm~{·rnH)' tPCOguizatl jn 
otlu'r juri:·.di(·tion". cannot be recog-ni.zea llC.~au~e 0f ~t'r~t.i\)n 70:l1. 

M Kfrrn.:i.!l v. ,H,·t~~('; (if, (:'.al. Apr).11l nil., J !HI P,~d .1. ~ l~H). 
NCub V, BJa.cklUtt.:8.7 ~l. .t\pJ)"M 2..3-3. 1~" I'.:M :;S;; (t:HS'. 
~.l:Uemeltt: v . .M"';i;U .. ~. 4-1 C;ll A!l}l.:t<l ~i·H. tn .t'.~d -:.104 (tll,n 1. 
""J...nv.ij']~ ~ .r~VOUl$ "? HUel'. a:~ \~.ll,:!d Gm,. ;!lH r-.t,F 2:: il~ti9i l"~~ d\'.!i.,.lfn"J. 
"'Kar:un y, Mc~ .. ·rliUn. U .. eft). ~\Pt',2<'l Gij2, lGS r".~d 11'2" (l~u.) ~ [)..)ru v. SpiV.a.c.k. 

1 v'1 c.".1. .A loP. :1\1 ;W...i. :t3f • .t"' ,1;.1 ~fU ~ U.u r • 
• CAL. AD. CoDJi tit. 14. If 70"-'91. 
-OILUi. v. l.u-.h.land Park n"Hdtlra. Inc" 2' Cal.aG it;, 1" P.,d Us. {lifO ( ...... 

lnl;;1Y in di:ljl"~a.r-d o( CAL. !SUII- &. l'i!liW. CW.a i ',(25) i Ci£iMmM Sta"" Bank Y. 
G~lU')' • .2.0 COIl, App.2d US, ~i f'.!d 364 (US'1) {oonli<»"atllit~ 1n Wl'h,.' NLMt'. ~w 
U~:f!rt~t' l»kli'n ht'ld altt.1" ol'~W (','i tJoY'sgimlJ U,,*,ntIf.,d ~tn&t:1.uC ~ , Odtlo \'. l-h.ddo:'. 1ut 
C&l. A:pJI.id ;an., .22'::; P.:\:d '!t2~r (j!,f.O). • 

lI(J)(accht:u v. Gnu-hl, U't C ... t Apfl,.ia $:21. Ul }",24 1:.14 (1,9~). oIlL"('! 1111110 WI'tJtr,.n v. 
~''IIH'll..'. a.' ('.otL j\f-r.,~I! ... 'j~, ;,1:1;7 .~,2:<'i ;;.!+ .: 1~6.;., 

11 Ruther1o.rf! ".. Stanihtro :Eng.it".l~:rit\g C<..1"l'-. t:8 Cal ..-\W-2tf t54~ Uilt P.2d. Ii ... (l.948)~ 
""Ct.om,el1'hc"Alr.t.! £nLtll'PJ-IM·l:j 'V 'l·f<l'tW'I"iF::M, 15.5 }',2:d ~;O (ttth'Cir. llir..:Ij:) Iblll"lCl' un. 

"b}c to l'I"oov";'r" U!WlCY pnld lJ~ t;()lltrtJ.(!tm') ; llW'1flhan v, V-un Zilun",a.h. 1:t0 Cal. 
.... p'p;SUt 801. tlS2 P.2d 303 tl~!i3} jCPl •• .t~rm· m ... ,)' ~t un 'VJtiqe of *·l'\.k~1'i \trb...m 
1'ue4 by bUII'{!r). • 

.. , CoswlN, Colfra,u.""J.'1ol ~:i 1;;;3:4-!Ui Ci»ioJ.); lu.::!'tA1'.IU(JO.~. Rl':;';;.'rn',J1'IO)l l,U) and 
t.'GI'IllUelit h. 

III, Co!UUN. CoN1,UCTS U ] ~l&-H 0'511. 
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A slvdy 10 de/ermine whel~er the ;ury ';'",,/d be au/horae.! 
to loke a written copy e/ ,he court'. ins/fume"" into"'" jury 
~~ in civjl as weft os crimmol cases.. ~ 

Penal Code S~ctjon 1l:l7 antbori",. " written copy of tllIl coun's 
imtructlufls tv ~ takun jJita the jnry room in cl"imltull Nt$t!N. It has 
been held, how"v"r, tbat Sedim" lil:! and 614 of the (Jade of Civil 
l'rooedurr pr(~lude p~rmiti.ing it jury in n civil ell!:i('· uP" take a. writt.en 
copy of the int\tructioJ'lS into th~ jury l"O()m.(.J;. 'rhere seem:i to. be no 
rearon_ wby Ute l'IIle on thi, matter sboul<l not be the saIM in both 
eivil alitl (~riJUiuai ta."W('s. 

Ta¥ng 111strvct'.,.s to tlte .rllnJ Room: Set",.e Bill No. 33, which 
was drafted by We -Comruissi,m to eJi'eetuare its recommendation on 
this subjte!, was illtrodueed by i>eruttor Dorsey." l"oUowing cirelliatinn 
by the CmnmisSi611 to interest.ed p~rs(>na throughout the State of its 
rOOOll:lInendati(m· iUld study on this matter, a number of qUeitiOll8 were 
raised by members of the bend, and bar relating to practieal problems 
involved in making 3 eopy of tlw court's instructions available to tile 
;jury in the jury room. Since then would not have been an adequate 
opportunity to study th~ problems and amend the bill during -the 
1957 Session, the Comll1isJ.ion dei<erm in ed not to seek enactment cd the 
bill but 'to h61d the matter for further study. 

lJI1riDS tlIe DeXt five 1fe&1"II. the st&1't -w ... U tJat tbe 
JUdic1&l. CowIcU be aaain contacted to utexwI.M vJaetbIr tba 
M i da1 Oounill v1.U UDi1el'taJc'e a stud7 at tb18 _tter. It 
10, the staft w1lJ. rec-' Dd that the-topic be 4wJpec1 t:rca 
CJUr afP'PD"e .. 

-J!t-
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A .tudy to determ ihe whmhor the Small CJgim. CO<irt Low 
s.noutd be revised. 

In ]!J,j;) 1~H' (·(tmm~:-~.'.;,jtJn r(']llJrt(Ld t(1 th,' l~t'gi};latntp. .J:l: that it had 
'rt.~.t~lVt.d (-'Olirtti"!!lll,-atlnn;<: fn~th ~('\'l'"r'al ju.1;.,!.-;"X in vati()ll"; Pl1tt."i- of the 
Hmtfo rdnl.iUf,! to defed,~ 'lHd ::aps iLl th .. ,: ~muH ('lainl':-i Court 1..;lW.4~ 
rrlu-"'ie :-..ng:,rl·stimlS (·olll'et'lii.'il : .. awh matt('rs a .. ~ w'H"t,jwr fh'l-i and ldil('~"t! 
JJ'Ul.\" h(~ eha:q..~(~tl in eOtlIll·['t ion witll Hw ~'rviN' nf \'~lt~oU~ p~qWN. 
whet-lll.r witJ!ps."I{':oi 11Hl;J' be:" KnLj)ONH\~:d and are ('ntith·d t.o fe(~~ and mlle~ 
aw', whetln'r tht> HHl!lf'l,a:ry )uris(lkr.;nn of lil.·-:-.·iH~tn dai.:ils <im.rts ~h(mld 
be jUt'-l'('Il!i'~d~ wlH'ther -' snreth.lo~ on a()l)('~! baud:") 8.1wnhi hp reqniretl to 
jU!-itify il1 nil {~it.'ifo~ and whc·tiwr Ulf J,lailJtitr :oihould havl' ttH~ right tn 
apl)l~al IrUln an aovi"r~ jutlgnwut. 'fll(' (·on,;rui~ .... ion statcd that the num· 
l:x~r ;jUH) yitrit~ty of 1.lw·8(· tGmmlwlcutiUtll'l NU~~·S.ted that U.li~ Small 
Claims eour1. l,nw lI](,;l'itt'Cl RtUtly. 

Tlie l~lf>.;j Rl':S..'ilfJn hf dw l.egi:--latul't d( .. ~lint':.{l to .. 'tnt-horize the com­
mlKl'>ion. to :-.1.nl1y the ~mall Claims (.!t~urt Law at, thf,l.t time. No ~:~m­
p1th ... h:-.i\·(· stud:": of tt,,'. Small eli-l.im'S.. Court Law h&$ »{h~4~~ been roadr .. 
lIeanwhih\ th~' t'!Onnni:iHinl1 ha~ rec(~ived 1·{).mnun'it.auuu:-i UHl..k.Ing addi­
t.ional ~HgJ!t~s1'inHs for- l"evi~i\)U of the ~luaU Cla.iml-i (~fJonrt Law: e.g .• 
that dl!' :-:niaH f·1Hlms t'ottrt :-;.h0111(1 bc.. !'mpo'"v,r-rN! to :"".-1 aside tlH~ judgo· 
ualn!. and l·(·~~t)l'H rht' ca~ Wht'll it. is jllst !u du ~o; tila.t. the l)laintiif 
Khrmld hf" 1'HTtui1h'd to appNll whell tilt' 4!,·ff"1Hleut. l)n\vail~ O!1 a c..'OUllR 

h'l"da.im; ... l1d rhHt tiH": xwall clU!HI"'i form :-::.huuhl bi~ a.l1lttlulNl to· (1) 
udvh;(~ tIll' d('1't'llfiant th.nt h4~ tut. .... a right tn t"t.Hultt~l .. ·lulnl lIlud tnat fai}· 
ur~' W l{O :0.'0 on H 1."hlim arisil1lt uut tJf tht' ~;mH~ tl".an~wliotl ,,,,"m bur 
his. rittht 1(1 :--::IH" uH t.he ~·l;jtiu. lau'·r a'hl {2} r'"quil'p 1\ st.n1l:'menr. ax (.(I 

wl~t'r~ 1 he l'wl {It''('urrt~d in a. lh~gHl!:l"nc~(~ el:1S(~. 
rrhil'i j"nntiuttNl jutef'(~:')l" Ln rl~'\'ixi(l!l of tlh~ Snuwl ... 'lair:ls t ;Ollrt J...aw 

luts iw.hlco,'d j h~' comn,is,.<:;ioJl again tu rc<11h'~t a\iT.hority h1 nw,ke. a -stwir 
of it. 

-f;l }~t:;r. HI':I'. t""H.H~, L"w n,:\,. t~jJJoi:lol'N :~:1. 
.., (\'d .. C'i)DJoO: t'n. Pxoo .• 1 if. 
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''\Vb.thor th~ 'Ill", rPlatin!! 10 tll~ ~""h""t of nroperty ~nil ti,e dis­
paRitinn of nJl<'laimrd I)r .bandoJlM 'flro'Ol'rtv~bnlll<1 bEo' rt'Vised 
(eft1. Slats. 1967. Re!!. Cll. 81; see also Cnl. Slats.. 1956. Res, Ch. 
42. p. 263).' -. -1M R~ • .,nlf, .. liG" "~ll/1t;"!1 10 P..c:l('#I. ~ {"I\T .. T~. 'P.:D'ISJftX C-Olnf*~ n":lU1T8 

~. . 1001 (lOOn. Fot R 1~1aUf't' hL.1tm.- nf thi!'l l'N'ummf'wlto'll,. IiW 9 ('.\1.. T .... 
. !, ~ C'o",,'x 11."", • .". ot no /1009\. II-., .1 .... ('al !'IIn,,,,- 1OG.~. C'b. 217 
., C ...... t of ._.»1"5 ..talo) and ('10. 806 (ud.laimod prOpettr mJ. 

-;J.l-



-. 

c 

o 

~- : 

-W11~t11':"1' tli{· hl\,' l',~htlWY 1(; c.;,l'lii 11\' ,:l!(~ a'.',-·)llfif Turlllt>ri·.Jdns. fino 
otlwr Hnhtem'lifj\,;:.1ro ;'l~o::r'f·hiinn" .;:l]{)'llll br- l'f,,\·j:>.;rd ;:,n~l \t"11(':thI'T the 
la'w 1'f'1r.:1ilw fo thr· Ibl,iHt~, nf ~111"1\ :'I-;~oL'1ntioH~ Ml.-1 Hlf'h' H1f'mhM's, 

s110nl<l he l'f"'i,od (r"J. ~t"t". 10Bf;. Tk" (,1" 9: S,'" "lso Cn!. St.ata, 
1 n5-j. R(~K ('11. 20:? r,. :!;),~:t"1.-1 

'R.l'C" neC~Jjlm'(:{HJrrli(,j1 Iwn .::::rMll/ 7.'d,d4JI{I il; '~J.il P.II {OJ' _-1(rrl;IJ~f r!ll T',.jJjf'fll""OJ'ff1"rl 
AU(J(·:ro1inJJ. R ('.\1., I,. TIr.n;:;lOx ('.rnr:u·'.>: nF:!'~Wl'':; Ml (1!l117L Fn\" 11 l.p[tif.;l:;,. 
th'f" -htfl-ttln- nf tT11::::' r.(l,('H1Pn\f"1I.1.'d jr,ll. ~{'f' k ("-\1 •. T •• ru::n~1o"T C{I"nr'~ n"'JO:R'J's 
1317 f1'fIf,1) ~""i' :'l1.":fl i'a~ ~lM:<-. lf1(:7. (IIi. 1."~ I. _ 

f.4'+,.Rl~',~, T(n'UJ/lfM'llrJ,.JfrOIJ 7:J'~;Jti!1.rJ ~() .O:::r"i'i' in, (;f P"fIl:l1/lJo; ()t.I T'1?illt'Mt1fW{ftet1 
AAM('iMi~It$:. ,C: ('.\.T,. T., Rr.,'L'-:l(I,'\" ('11\!'.r'x l~:r.T'i'l~1'i-: nt 1.fn::: (1fItH't, Fol' Q 

l('~isbtiw' hi!--l~t}I"\' (.f tld~ r('(,(Jlnil',{>tHlntir>ll. ,!«'<' n (',\.T,. T., n~:n~lO:" C'mn.r'\" RT':­
l"OI!'I':c;r nt Cd) (1~t,9~, SH'l' .''It;..n. (':11. ~I'tlt~, iM:':. (~h. 132. 

Iag1slation reo_ntied by the Co.ission on ttrLa 
topic was enacted by the 1967 and 1968 Legislatures. 
The topic is retained on the agenda tor study of 
future developlents under the new legislation. 
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legislation rec_lllieli b.T the c-illli .. on this 

8l1bject was enactl'ld. by the 1968 Legislature. ~ topic 
is retained on the ag!ncia ffll' AUdy of future dit"Nlop­
mente undar tbl!l IIIW ieg1slation. 
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'VI-;rtllf'r V pllll·lrl C('.rl(, KN·tinn 1 'j L',){) ,m(l t'!~ht(~(l s;h1tlltf'~ sb'mki be 
rp"i~F\n ff'~l ~~h:t::;_ l!r{}71 nt:~. 0lL J~D. }I. ;;~R!'l; s('r :11:=;o Cnl. Statg" 
HH12. Rf'~. eh. 2~1. p. fH 1.2 

~ ~,.~ R'I~(Hlltn(',)r],tf;t;!1 ')JIl7 .~tlt{?1/ l~f"~,!I;Jrfl "lrl r("],id" ("'J,J/, ,r;{'(d.;{jj, lil.'i/j (jIHl 
R(:!n'rn R{'(·1io,jl' .. 'i (";\1.. T.-. 'Rr.nmo?( f"n,nf':'L n},TI();iT"l,!iOl fHI(17L Fn.r 3 
l~t<;:ll'lth'f' l1i",t,1-I'Y .of fhi,:: ~'''''('M;)lli,'mhti')IL <",~f' f:: r.\L T .. nF::rr~l{}x rO)nr.~ 
RF.1"oTIn 1::1:17 iH,f:r \. ~l""'" n1:,;(o ('iit. ~t:lts. HV'.r. ('1.. 7(}2, 

Legislation recOilm!Jmied. b7 the CClDissiononthia 
subject was enacted by the 1961 Lagislature. fba topic 
is retailEG on the ag8m8 for studT of futuro deftlep­
_mts under the new legislation. 
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\V1H .. tlw~· th+' lrl'i." l'pl..;! ;t!~! fn .,il=,"' ric/Tit;.. of a ~'(I')q f,:iill imrll""Ow'r of 
pl·(ln~rh:.h .. lt)lHdil'"~ 1(1 MlOthr-r ~hn11il. h .. · f«vi:::'Nl (C~a. Stats. ]957. 
TIe,. eh. 2<12. n. 4~K~·,.' 

:3o~f'i" Rrr;JHtltf"!Hlll1ifJtl ()'11r~ f·,"iru711 nr·I'jji/,-'i ffl ~n1-r" (,',AI'i FfrilJ, 1I"II'-(Jt'<-,- "f rAJJlf7 
OJi"lJNl I'll A J1fJf1."r. ~ r,\1.. L. TIl:'" TSlf)\" f',)'.r\~·x FThllt'rs, -(JH OW:; L FfJ1' t'I 
lr-!r1.o::1f!th-f> h t f:f ..... l".· of thk l"r-"{HllnWl)r7:diIHl. :-!\'C' ~ C,\.r .. I~. Rr:rIRIOX ('f)"nttN 
RF.l>(ifl1·!-. 1 ~~H~ (1fICn. 

f::(..--j; ~l~ft T?r-("'),-lllllrlfrr!,lirJI' l:r-ildiJ)(; fl) TjiJj;"orr-wr·"I:< .1f'1(1,. '11 ({MJ.ll f~'1i'1J 
rfnr.m r,.flru1 (),'"!irr'l 1.'11 :1 )rf)'!l!n. K (',\T. r" l~v\'TRw-" ('~t~! .. r',\," nrY-mn·;.., .,r 1:'17:1 
(1fh'17~. FHl' :1 l",df~';)fiw hi~h,~·~· o{ d~:", 1·""'j)'l\m:·1Ifl;1~irHI, .J;f'(1 $1 f'.-\L. T .. n,,:. 

YIl'-:lOX ("'rr:\I)j'x Hl:J'(Ha,.; n! nn .( !~(:f~L krl' ;11..;,; «.1!. Stn(:-.:. If'(i,~. (~h. 1:-.0. 

Legislation recOiIIlIlSnded by the COIIIIission on this 
topic was enacted by the 1968 Legislilture. The topic 
is X'etfoilll!ld on the agenda for study of 1'uture de'velop­
mnts under the l'Ifllf legislation. 
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'Sllcthr.-r t.h(~ !:tW Y~'L~i~\t ;'I.!l'~'lL.:i {'rJt.'JuH ,;';: :t)r(,p('r~.v :,lill prop. 
utv d{:~.;(':rib{'d :'n ;-)(":·HCj,, 2~Jl.:} t;{ rL -Pj'(/1.hl:1 ... "'tJ{1.;:- <"~.~,u.hl ll.~·reA 
vi:l~ (C~tl. St [t;':, 1!hjG, 11.(0:-:. eh ~~) ,'"'. 

I; ~:,k •.. N""'''it "il"r(!i.di,)-" t;rrri ~,.Hir. },'I'.".;: ;":. t'l J: :.'A"_~ flf. ;-':rln-f.i~j'lll',l N.?01i.'~ in I"'J-o,... 
.:~..,~:. ~~ "'jll :~i.! '.~.'1 Jj("';'j~r"'- ,.~y/d'·jlrJ/J;i,~·i.J""i: (-?~.- ,::.~j'J''-'' 1 .(;,.~~ ~ L. Ht-:\'11"10$ 
'-',.,\ -.... j'l .. I,HoI'" h' h·, !I.'.I'I ,'",q';1 If·g':,.:,ll'-" t .• ~I""':'t ". ,I,'M r.·.·",I" .. "'n.lt1-

::'i,J;~~, (:;:y .. !!'J:';: ;;.:. J_.i·~/;i,·\' ~';1::''''1 ~~:;~ \~~:.:;; l;,::.:;~\.),~.f;~_,::," ';;:!;i~~} ~~;J:::ri ... ;~t~I:; ~)(;.C;i/~{1 ~~~ 
1":"1 \ .. 1"'''' ,H'I,/(ff1 I','''J.(,,.I.', f'l'lid.'- ):1 J.,.{,i- ...... ~, .1n/Jli({"1 n'li~lf' J~"I,Ji .. ·;'lri7 
t;I~'W},"i·f'._ :~ f '!'d~. ,t._ Hn',.-;;,n':· '.'WI.:,",j',', U! ;".,;'i-." Itl J.' IlH(:I), I-I\'i' II w'l!;i,"I­
!l!.ln-,- '~'·'.:"T~· .,: !"'.- n'''''')~~;:b''.''l,,~ •• ,a, "-1;,>" C.i.1-. i .. Hi·:\"lrOC}_, (.·il;\l~j·;" fh:i'utrrt'! 
... '" ~ '~I1';;~i. ~~~ ~tj,· ... (';~l. ;-:Ulj~i. l~J~jl. t '.;l, t;;Xi, 

We r.e<:ueated autbm':1~ 1l:l. 1966 to COD:time OIU" 
study of t.h:1a topic:. We Wonted. to atud;J t&'It p1'O~ 
aDd division ot ~ QD d1wree. '!be Bta1:e Bar 
ree<WPQded legislAtion to til<! 1967 Leg1alAtve to 
el1lnoate the tax probl.ells 'but the legialAtiOll 'tIU DDt 
_cted. '.I!Ie problelllS of division on 41_ are 
being cOIIIi1dered iq the IegialAture ill tile cOUle of 
ite etuay of the PUI1ly COUrt Bill. )feD.ee, .. pJAIt 
to n-emm .... tb18 topic in tive yare or eo to c1ete-
1II1De vhetber it abco'ld be dropped 1"rta the • ...., •• . 



DEPARTMENT OF FINANCE 
SACltM\fHtO 

Management Memo No. &8- 30 

70: ALL STA;1'E AGENCIES 

SUBJECT: PREPARATION O? 1969-70 GOVERNOR'S BUDGET 

The financial r~sources Ior thE' 1969-7J fiscal year are limited, and it 
is necessary fOl' us to make a s<!oarching reappraisal of the programs of the 
State. It is vitaliy important that you I'nalyze each of the programs for 
which you are respo,",sihle on the f,.ilowing baDis: 

For the Department; 

For 

L W\,,,t i~ the "tatll~ of the Pr<>gr ....... ing and Budgeting System 
in your dep&rt.m!!otl P-Logr2111 budgets? M.ulti-year programs? 

2. l}o YOll l,lse ?ASS in :'0;;'" depar rm"nt 1 If not, what do you use 
to make maJor lMnage.r-1oot de(.isi0os? 

Each Frogra'll: 

1- What h tit~ ne~d for Lhe pr~~gram? 

2- .. hat is tbe p't(lgr a8l. .:}tjecti.ve? 

3~ Whet is th<! program structure? 

4. Are yo," accOlliplishing the objective and what is the eVidence? 

5. Are then, activities that can be reduced; what activities can 
be increased in order to better accomplish the program objective? 

6. Why was the exintinr" l<!'Iel of serv i.ce chosen? What are the 
1l1te.rnative:s'? 

7. An, there changes in i"", or organizat ion that would better 
respond to public need and your program effectiveness? 

8. Wh~t major areas of efficiency are you considering, and what 
assistance can the Department of Finance give to your efforts? 



9. Are there major probleJIIS of coordination "'ith other depart::nents, 
with subordinate 1 evelti of s tate g!JV~1::1m::..('.::IJ;., or wi th the teder'al 
government th"c shc'~ld be clarifted', What SUps do you reeo_nd 
be tak<!t>? 

Management K<!:IIIO 08-24, dated June U, 1'10<', req'''l:cs each department to 
submit program budget narratives ofe>(istiug plogrlll!lS to the ))epatt:ment of 
PiMnce by August I, 1968. 'These [>1'0<;"= budget l1acratives of existing progrlllDll 
are to be put into prin~ and copies r,;,tur:>"d to e<lch depart_nt. You vere 
reminded again of this req"ir"ment in Tums.,ittal L"tter No. 126 which contains 
the price letter. 

Each do.:partment should make II ';e!lf-an"ly~is on the ;,asia of the questions 
elWlllerated above and then update the l'reprint of the p!Cogr"'" hudget ""rrative 
by adding any program changes contemplated. Proposed "'''penM ture le'llels for 
continuing programs and for program changes shoulli he developed. 

The updated preprint reflecting propos(>Q expenditure 1o",e1s ,should be 
submitted to the Department of Finance by Sept£W>er 1 in ,order for the staff 
of the Budget Division to prepare nn analysis. The Budget Division staff 
will then schedule Ii Policy and Program Hell.ril>S with the D,i);'ector of Finance 
during the period September 10 th,uugh Oc~ober IS. 

During eh" l'olicy and Progrrun Hearing, departmBntal and such other repre­
sentatives should be present a8 will be necess",:.:y £01.' an ad>equate .ex_ination 
of each program within the department. The ~uegtiGn3 enumeratec above will be 
discussed to the extent necessary to reach au understa"rling of tbe program a.~d 
to make the policy and program dec is bn", n"c,,~s<irj to aUo" s,,~seq"'mt completion 
of the departmenta 1 prl>gl'am budget. 

Following the Policy and l'ro@r""" Heilrl"g, the cepartment will use the 
policy and program decis ions readed to ~omplete their progt'''»' budg<:t& and 
the traditional budgets without ""t'ratives as soon as pnu,ticab 1e "lid vill 
then submit these to the Departm<lnt of Fil'a"ce t,,~ l'l:<>c",s"ing, it appears 
desirable to schedule policy h" ... c,t;,g" liS """ly "'R p,,I;:ticable to facilitate 
the crossover process between rha p""graro ],,,dget "tid the tradition",! budget 
expenditures. 

If problems arise in any 5tll,~~~ of th.is ?!·aC:E:·~:~ ~ the staff or the Judget 
Division is availsble to provide ;tssl.~tence. 

DISTll.lBUTIOliI : 
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, . . .; , , ..... i' ,." 1 ,', , . •. ~ 

I CA$'P"'J!. Io!. lfi: lliBERG!':R 
Director ,)if Finance 
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c CALIFORNIA LAW REVISION COMMISSION 

Composition of Commission 

The California Law Revision Commission consists of one Senator, 

one Assemblyman, seven members appointed by the Governor with the ad-

vice and consent of the Senate, and the Legislative Counsel who is 

ex officio a nonvoting member. 

The Commission's staff consists of the Executive Secretary, Assistant 

Executive Secretary, two additional attorneys, an Administrative Assistant, 

two secretaries, and the equivalent of one additional position in inter-

mittent part-time legal and clerical employees. 

Objective and Need 

The primary objective of the Law Revision Commission is to study 

the statutory and decisional law of this state to discover defects and 

anachronisms and to recommend legislation to effect needed refonns. 

The Commission assists the Legislature in keeping the law up to date 

by intensively studying complex--and often controversial--subjects, 

gathering and considering the views of interested persons and organi-

zations, and drafting recommended legislation for the Legislature's 

consideration. The Commission also identifies deficiencies in the law 

in fairly narrow areas that otherwise might not come to legislative 

attention and recommends corrective legislation. 

The efforts of the Canmission pennit the Legislature to devote its 

time to resolving significant policy questions rather than having to be 

concerned with the technical problems involved in preparing background 

studies, working out intricate legal problems, and drafting needed legis-

lation. The output of the CommiSSion thus enables the Legislature to 

accomplish needed refonns that the Legislature might otherwise not be 

-1-
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able to effect because of the heavy demands on legislative time. In 

some cases, the Commission's study results in a determination that no 

leglslation on a particular topic is needed, thus relieving the Legis-

lature of the burden of devoting its time to the study of that topic. 

The Commission is permitted to study only topics which the Legis-

lature, by concurrent resolution adopted each regular session, author-

izes it to study. The Commission is required to submit a report at 

each regular session of the Legislature listing both studies in progress 

and topics that the Commission recommends it be authorized to study. 

Thus, the topics previously authorized for study are reviewed each ses-

sion by the Legislature. 

During the last eight years, all of the new topics that have been 

authorized for Commission study have been referred to the Commission by 

the Legislature on its own initiative. (In several cases, the Commis-

sion requested authority to make supplemental studies of legislation 

previously enacted upon Commission recommendation or requested that the 

scope of a previously authorized study be extended to cover closely 

related problems.) 

For the most part, the Commission has found that the studies the 

Legislature on its own initiative bas directed the Commission to make 

have involved problems that are so complex and interrelated that they 

can be solved only in comprehensive legislation. The Evidence Code, 

enacted in 1965 upon the Commission's recommendation, is an example. 

The study of Condemnation Law and Procudure is another example. (The 

Assembly Judiciary Committee at the 1968 legislative session, after 

'~voting considerable hearing time to a number of bills relating to 

condemnation, concluded that significant problems exist in this field 

-2-



but that, because of the complex interrelationship of various aspects 

of this field of law, the bills did not provide satisfactory solutions 

to the problems; the committee referred the bills to the Commission for 

consideration in the course of its study of this field of law.) 

Formulating comprehensive legislation in a field such as Evidence 

or Condemnation often requires intensive study over a period of years. 

Legislative interim committees ordinarily are unable to engage in studies 

of this type (involving the preparation of background studies and the 

drafting of complex, controversial legislation) and at the same time 

to deal with the many other problems that require immediate legislative 

attention. 

The Legislature must, of course, resolve the policy issues raised 

by the Commission's proposed legislation; but the background research 

prepared by the Commission and the Commission's collection and consi­

deration of the views of interested persons and organizations in pre­

paring its recommended legislation permits the Legislature to make 

informed deCisions on these policy questions and, as previously men­

tioned, largely relieves the Legislature of the task of devoting hearing 

time to consideration of amendments needed to eliminate technical de­

fects in the bills. 

The Commission makes available to the state the services of the 

outstanding attorneys who serve on it. These members contribute an 

impressive range of talent and experience to resolution of the most 

difficult problems that exist in areas of law where lawyers can make 

a distinctive contribution. In addition, the Commission provides a 

means for bringing to bear on complex legal problems the talents not 

only of its members but also those of many other persons and organi­

zations. For example, the following persons and organizations made 

substantial contributions in developing the new Evidence Code. 

-3-
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SE.'\ATE FAC]' Fl"DING COMMITTEE O~ JliDlCIARY 
Edwin J .. It~gnn. (' hlltrma,* 

Weu'Vel'¥i1le 
Bptrt1.al Subcommittee M Rtttft8 of FJ-tAdenc9 

Donald r,. GTUP.S],:Y, aJrail'tm::l::B 

Carl L. Christl'"~eD, .h. 
Eureka 

\Vith;ondlte 
Jru;(~ph A, Ratti.gfLn 

S:.l1lta Rust! 

ASgJ,}!BLY INTERn! COlll~lI'rTEE ON JUDICIARY 
Georgf' A. \Yll:ill,o()t'I, Cha.irmutc-

Hu.ntington. Park 

Subr.01li!miltee Oil L'llW RevMwm 
Alfl-<!d n. Son~l Chairman 

John Fr .. lnd.s Ff:r.w 
F.a:o. }i'rb.Dci::;e6 

1YiHinm F. 3tantoOn 
San Jose 

lionterey Park 
J.ame!'iO E. "l\~hetmor.e­

a.frrden Grove 
G-fo:rg(~ A. -wm~(IIn 
I-I nntlugtoin Park 

ASSEMllLY INTF.RIM CO}IMITrEE ON CRIMINAL PROCF.DURE 
Gordon B. 'Vinton. Jr., ChaW-mail 
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More than 300 persons and organizations are aSSisting the COOlIIlission 

with critical evaluations of its tentative recommendations relating to 

condemnation law and procedure. l-!.a.ny of these persoi1s submit detailed 

comments on each tentative recommendation distributed for comment. 

Commission Output 

A total of 71 bills and two proposed constitutional amendments have 

been drafted by the Commission to effectuate its recommendations. Forty-

seven of chese bills were enacted at the first session to Which they were 



presented; fourteen bills were enacted at subsequent sessions or their 

substance was incorporated into legislation that was enacted. Thus, of 

the 71 bills recommended, 61 eventually became law. One of the proposed 

constitutional amendments was approved and ratified by the people; the 

other was not approved by the Legislature. 

Commission recommendations have resulted in the enactment of legis-

lation affecting 1,932 sections of the California statutes: 978 sections 

have been added, 463 sections amended, and 491 sections repealed. 

In 1968, seven of the eight bills introduced to effectuate Commis-

sion recommendations were enacted; one bill was withdrawn by the Commis-

sion before it was set for hearing. These seven bills affected a total 

of 77 sections of the California statutes. Two concurrent resolutions 

recommended by the Commission were adopted by the 1968 Legislature. In 

approving one of the resolutions, the Legislature adopted a Commission 

recommendation that three topics be removed from its agenda; the Commis-

sion concluded that the existing statutes relating to one topic were 

adequate and that a study of the other two topics would merely duplicate 

work already produced by a special Governor's Commission which was then 

under study by interim committees. 

The Commission's production for the 1968 session was somewhat lower 

than that for most previous years. This resulted to same extent from a 

turnover in the Commission's membership. Production in future years 

will depend primarily on the amount of time Commission members are 

able to devote to Commission activities and on staff turnover. 

In evaluating the output of the Commission, it is important to 

take into account that the bills recommended by the Commission--almost 

without exception--are designed to make significant changes in the law. 

-7-



• 

A bill containing only a few sections may involve complex and controver­

sial problems and require extensive Commission and legislative considera­

tion. 

Level of Service 

The existing level of service demands as much in terms of time as 

reasonably can be expected of the members of the Commission. Although 

members of the public and of the Legislature have indicated a desire 

for an increase in the level of service, it is not reasonable to ex­

pect that members of the Commission will devote substantially more time 

to Commission business. Since 1960, service on the Commission has re­

quired two or two and one-half days each month in meeting time and two 

or three days of additional time each month in preparing for meetings 

and reviewing Commission materials. 

A reduction in the level of service is not recommended. The problem 

the Commission has had with the Legislature and others has been in re­

Sisting suggestions that the level of service be increased. 

Major Areas for Increased Efficiency 

There are three areas in which the Commission has been making sig­

nificant efforts to improve its efficiency and reduce its costs without 

Significantly impairing the quantity or quality of its output. 

Research. The Commission's recommendations are based on research 

studies of the subject matter concerned. Many of these studies are 

undertaken by specialists in the fieldS of law involved. These spe­

cialists are retained as research consultants to the Commission. This 

procedure not only provides the Commission with invaluable expert 

assistance but is econcmical as well because the law professors and 
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occasional attorneys who serve as research consultants have already 

acquired the considerable background necessary to understand the spe­

cific problems under consideration and often are willing to prepare 

the research study for a modest honorarium that does not reflect the 

actual value of their services. This is possible because there is some 

professional prestige in serving as a consul·~ant to the Commission. 

Serving as a consultant also provides the consultant with an oppor­

tunity to publish one or more law review articles and make a signifi­

cant contribution to law reform. 

In recent years, some of the topics that the Legislature has directed 

the Commission to study have been so complex and interrelated that it has 

not been possible to find an independent contractor to serve as a research 

consultant and it has been necessary for the Commission's staff to pre­

pare the necessary research studies. Condemnation law and procedure is 

an example. Other topics have not been of the type that would be of in­

terest to a law professor or other expert and the staff has necessarily 

prepared the study. 

When the research study is completed, the Commission begins its 

consideration of the particular topic. The research study permits the 

Commission to make informed decisions. It also provides persons reviewing 

the Commission's recommendations with the background information neces­

sary for critical evaluation of the recommendation. (It should be noted 

that research consultants are not required to conform their stUdies to 

Commission recommendations; the Commission believes that the Legislature 

and other interested persons should have an opportunity to examine the 

material submitted to the Commission by the research consultant when 

they evaluate the Commission's recommendation.) 
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The Commission is taking the following actions to reduce the cost 

of research (which involves not only amounts paid to independent con­

tractors but also staff workload): 

(1) The staff of the Commission has established a close relation­

ship with the California law reviews and has encouraged these reviews 

to obtain writers and publish articles on subjects that the Commission 

has on its agenda. For example, the Hastings Law Journal, at the sug­

gestion of the Commission, is devoting an entire issue to condemnation 

law and procedure. It is anticipated that the research collected in 

this issue will be of significant assistance to the Commission in its 

work on this subject. The savings that can be realized in this area 

may well be significant although considerable staff and Commission work 

is required to develop sound legislation even when an adequate back­

ground research study is available. 

(2) One of the responsibilities of the Commission is to examine 

the common law and statutes of the state to discover defects and anach­

ronisms and to recommend changes that would bring the law into harmony 

with modern conditions. However, priority has been and is being given 

to the major topics the Legislature has directed the Commission to study, 

and the Commission has not made any significant effort during recent years 

to determine areas of the law in need of study. Nonetheless, the Commis­

sion has within the last year completed work on a number of relatively 

small topics and is now in a position to work on additional relatively 

small topics at the seme time it is devoting the major portion of its 

resources to the priority topics the Legislature has directed it to study. 

The Commission has written to the California law reviews and law faculties 

and requested suggestions for additional relatively narrow topics for 
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study, indicating that we are interested in topics where a law review 

article has already been published that would serve as a background 

research study. Although the initial response has been somewbat disap­

pointing, we anticipate that, as a result of this procedure, we will be 

able to produce recommendations to make several needed reforms in the 

law at a minimum expense because we will have a background research 

study available at no expense before we undertake to study the topic. 

It should also be noted that the Commission has been following with 

interest the progress being made in the development and use of computer 

searching of state statutes. At least eleven states (New York, Pennsyl­

vania, New Jersey, Massachusetts, Ohio, Texas, Kansas, Iowa, Nebraska, 

Hawaii, and West Virginia) have stored the complete text of their statutes 

in data processing equipment for computer searching. The Commission 

could make a limited use of such computer searching it it were avail-

able in California. Based on the information we have available, it 

appears that the cost of storage, retrieval, and handling of such infor­

mation--using the equipment and techniques that have already been devel­

oped--would exceed any savings that could be realized in the cost of 

searching statutes by other means. The development of new equipment 

that would substantially reduce the cost of input of data into the com­

puter appears to be necessary before the use of computer searching of 

statutes will be economically feasible in California. Any use of com­

puter searching of statutes by the Commission would, of course, be in­

cidental to the primary use of such a service by such agencies as the 

Legislative Counsel, the Judicial Council, and the Attorney General. 

Editing and ~rinting. Formerly, all copy for the Commission's 

publications was edited and prepared for the printer by the Commission's 
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staff, set in type by the Office of State Printing, and then proofread 

and checked by the COffiffiission's staff. This procedure has been revised 

in recent years to achieve significant savings. The most significant 

revision in procedure involves the printing and editing of background 

research studies. Background research studies have, whenever possible, 

been submitted to law reviews for publication. Most studies are now 

written with law review publication in mind. This eliminates much cite­

checking and proofreading by the Commission's staff and results in a 

better product since the editors of the law reviews carefully edit and 

check the background studies. Further savings are achieved because the 

law review articles can then be photo-offset for inclusion in the Com­

mission's report to the Legislature, a method that is substantially less 

expensive than the use of "hot type." In addition, it is somewhat 

easier to obtain research consultants if they can publish the results 

of their l'lOrk as a law review article, and this method of publication 

also provides recognition to staff members who prepare research studies 

and may help to reduce staff turnover. 

Further savings in printing could be achieved if same means (such 

as a VariTyper or IBM MT-ST) could be used to produce camera-ready 

copy at a cost lower than that for setting "hot type" by the Office 

of state Printing. The ideal system would be one that would permit the 

use of the experienced typists in the Commission's office. For several 

years, the Commission has been investigating this matter, and we are 

hopeful that we can make some arrangement with Stanford University for 

use of their IBM MT-ST equipment. 

Many problems are involved in changing our method of printing, 

primarily because most of our reports are published so that they will 

be available early in January each year, and the workload for publishing 

-12-



the reports cannot be spread over the entire year. This alternative 

method of producing reports is under study by the State Printer, and 

we are looking forward with interest to the results of that study. 

In the past, the Senate has agreed to have substantial bills pre­

pared by the Commission set in type in September prior to the legisla­

tive session. This type has been used to print the bills in the Com­

mission's report and later to print the bills for the Legislature when 

introduced at the legislative session. No additional cost was incurred 

by the Legislature because the Legislature would have paid the cost of 

setting the bills when they were introduced. The difficulty with this 

procedure is that it requires that the type for the bills be integrated 

with the Commission's comments in the Commission's report and then be 

pulled out for use in printing the bills when introduced. The cost of 

this type handling is significant. Use of a method other than "hot type" 

would eliminate the integration problem and would permit maximum savings 

to be realized from setting bills at legislative expense prior to the 

legislative session for use in printing the Commission's report and 

later in printing the bill when introduced. (During the 1968 session, 

the bills were not preset at legislative expense, but the type used to 

print the lengthy bills in the Commission's reports was pulled out to 

print the bills when introduced, thus achieving a saving in legislative 

printing costs although no saving in printing costs was realized by the 

Commission. ) 

Commission and staff turnover. Turnover in Commission membership 

and delay in filling vacancies on the Commission resulted in a significant 

reduction in production during the past several years. It is anticipated 

that production will return to its former level during 1969. 
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Staff turnover also has been a problem during the last few years. 

The Commission has followed the practice of obtaining outstanding law 

graduates for its staff. The two most recent additions to the Commis­

sion's staff both served on the law review, one being the Managing 

Editor of the Stanford Law Review. Of the persons they replaced, one 

ranked first in his class and the other was a law review member. These 

junior staff members sometimes regard service on the Commission's staff 

as an experience similar to serving as a law clerk to an outstanding 

judge and do not plan to remain with the State permanently. Others 

plan to remain for a longer time but find promotional opportunities 

in other agencies or are attracted by opportunities in private prac­

tice. 

The COmmission has considered it necessary to obtain persons of 

law review quality for its staff since much of the staff work consists 

of writing material that will be published as leading articles in good 

law reviews. This requires the ability to analyze and write material 

of law review quality, an ability that most often is found in graduates 

who have law review or equivalent experience. Hence, the Commission has 

considered a high staff turnover preferable to the alternative of ap­

pointing persons who would remain but would be unable to perform the 

required work. 

At the same time, the Commission hopes to reduce staff turnover. 

We understand that the State Personnel Board is adopting a policy of 

permitting higher initial salaries for outstanding law graduates. We 

believe that a distinction in starting salary between an outstanding law 

graduate and an average graduate is justified and highly desirable. AL­

though the proposed salaries may not match those paid by larger law firms 

in California for law review members, we believe that they will be of 

substantial assistance in recruiting and retaining the members of our 

staff. 
-14-



As a result of staff turnover, members of our staff have had to 

work a significant number of hours in excess of 40 hours per week on 

a regular basis and, until 1968, senior members of our staff did not 

take any significant vacation time much less compensatory time off. 

We hope to reduce the sUbstantial overtime and thus reduce staff turn-

over of junior staff members. 

We are hopeful that the practice we are adopting of having our 

research studies published as law review articles will encourage junior 

staff members to remain on our staff by giving them the recognition that 

comes from having their work published in law reviews. 

A significant problem in staff turnover is the loss of staff pro­

duction that necessarily results because of unavoidable delay in replace­

ment. The Commission has followed the practice of leaving positions on 

its legal staff vacant until an outstanding replacement could be secured. 

Often it is necessary to leave a position vacant for almost a year be­

fore a suitable replacement is available. And, during 1967-68, one 

clerical position was vacant during much of the fiscal year, primarily 

because we concluded that it would not be necessary to fill it until 

two vacant legal positions were filled and the new appointees became 

productive. 

All positions on the Commission's legal staff are now filled with 

outstanding men. 

Relationship with Stanford University 

The Commission's offices are located at Stanford University. This 

is a significant factor in recruiting members of the legal staff. In 

addition, Stanford has made office quarters available at a modest rental, 

and the outstanding Stanford law library is available for Commission use. 
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Members of the law faculty, who are outstanding experts in various areas 

of the law, are available to members of the Commission's staff for infor­

mal discussions of complex legal problems. The availability of Stanford 

law students for part-time employment provides the Commission with out­

standing law students at a relatively low expense for those tasks that 

require some law training but not admission to the Bar. Thus, the Com­

mission has a very happy situation in its location at Stanford. 

Program Budget and Multiyear Program Statement 

A program budget in narrative form for 1969-70 has been submitted 

to the Department of Finance. 

A Multiyear Program Statement was first prepared and submitted in 

1967. The Commission considered its five-year schedule of projects early 

in 1968, but the Commission concluded at that time that any action to 

revise the project schedule should be deferred until the four new appointees 

to the Commission had had an opportunity to become more familiar with 

the Commission's operations. Attached as Exhibit I is a five-year sche­

dule of projects prepared by the staff for the Commission's September 

19-21, 1968 meeting. Exhibit II (attached) is a description of each 

topic the Commission is now authorized to study, together with infor-

mation concerning the current status of the topic. 

Use of PABS 

We believe that the foregoing material demonstrates that the Com­

mission has made and is making a serious effort to apply PABS principles 

in a practical way. In addition, one result of a one-day session on 

PABS attended by the Executive Secretary a few years ago was the institution 

of a system of daily time-task recording for me~bers of the legal staff 
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and the administrative assistant. This record is collected weekly, and a 

summary of the hours devoted to each project or task by each professional 

employee is prepared for the Executive Secretary. These reports are re­

viewed weekly by the Executive Secretary. Not only does the system pro­

vide useful information to the individual employee as to the extent to 

which he is spending his time productively, but it also provides the 

Executive Secretary with information as to the amount of time devoted 

by individual staff members to particular projects and activities and 

permits him to determine whether staff resources are being effectively 

allocated. The reporting system is kept as brief and as simple as pos­

sible so that the system will not become another overhead item that diverts 

staff resources from productive activities. The reports are being retained 

so that the information they contain will be available for possible addi­

tional uses in the future. 
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FEES AND USER CHARlES -- CALIFORNIA LAW REVISION COloIIISSION 

1. California Law Revision Commission. 

2. Pursuant to Government Code Section 14881, charges are made for certain 

publications of the Commission. These publications are sold by the Docu-

ments Section of the Department of General Services. 

3. A charge is made to persons purchasing bound volumes and certain other 

publications. Most of the pamphlets (as distinguished from bound volumes) 

published by the Commission are distributed free of charge. 

Volumes published by the Commission are distributed (one copy only) 

to each member of the Legislature who responds to a letter requesting 

him to advise whether he wishes a copy of the volume. Almost every mem-

ber of the Legislature does request a copy of each volume. In addition, 

volumes are distributed without charge to the Governor, each member and 

former member of the Commission, selected libraries, law reviews, state 

agencies, law reform agencies in other states, and a few others. 

Generally, except for libraries, distribution to persons other than 

legislators is based on a continuing cooperative relationship. Attached 

is a Hst of persons to whom bound volumes are sent. In addition, cer-

tain individuals may receive copies of individual volumes when justified. 

For example, Professor Van Alstyne received several copies of Volume 5 

in recognition of the fact that the volume consists entirely of his 

study on sovereign immunity. 

Despite great pressure to enlarge the list of persons that receive 

free copies of bound volumes, the Cammission has resisted requests. From 

time to time, however, the CO!DIIlission provides new members of the Assembly 

and Senate Judiciary Committees with copies of those bound volumes that 

are not in short supply. 
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A somewhat greater free distribution has been made of those few 

soft-covered pamphlets for which a charge is made. For example, all 

persons who cooperated with the Commission in the Evidence Code study 

received a free copy of the tentative recommendations and studies re­

lating to evidence that were placed on sale. These publications were 

placed on sale not because any great amount of money would be raised, 

but rather to eliminate waste of the material by insuring that the per­

sons who requested copies had a sufficient need for the copy to justify 

their paying $5.00 for it. 

4. The following charges have been established: 

Volume 1 Out of print 

Volume 2 

Volume 3 

Volumes 4-7 

$7.00 

$7.00 

$12.00 each 

Two pamphlets relating to evidence -- $5.00 each 

Study relating to sovereign immunity (soft cover) -- $9.00 

The rate is reviewed upon publication of each volume. Volume 7 was 

delivered by the printer in 1966. Volume 8 is substantially ready to 

print; page proofs are now available. 

5. Actual income for 1967-68 fiscal year -- $230.00. Estimated income for 

1968-69 fiscal year -- $500.00. 

6. The net amount (indicated in item 5 above) from sale of publications is 

credited to the General Fund as a Miscellaneous Receipt. 

The cost of preparing and printing the Commission's recommendations 

and studies is derived from the entire budget of the Commission. Since 

1962, printing costs have ranged from $24,271 (1962-63) to $8,108 (1965-66). 
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Generally, printing costs are expected to average $15,000 per year. It 

is thus apparent that the amount collected from the sale of publications 

does not cover any significant portion of the cost of the Commission's 

program or even direct printing expenditures. 

7. Government Code Section 10333 requires the Commission to distribute copies 

of its reports to the Governor, members of the Legislature, and heads of 

all state departments. Section 10337 of the Government Code provides that 

the Commission may cooperate with various associations or organizations 

to fulfill the purposes for which the Commission was created. Section 

10333 appears to indicate a legislative intention that wide distribution 

be made of the Commission's reports. Distribution of reports for comment 

is, in fact, an important factor in the development of sound legislation. 

In same cases, defects in recommended legislation have been discovered 

by persons reviewing the reports and sending comments to the Commission, 

and bills have been substantially amended and even, on occasion, withdrawn 

for further study as a result of these comments. It is believed, there­

fore, that the Legislature contemplated that Commission publications would 

be distributed without charge. 

Nevertheless, a number of years ago, the Commission faced the problem 

of determining what distribution should be made of its bound volumes. 

As the work of the Commission became known to members of the courts and 

bar, the Commission began to receive a substantial number of requests 

for its bound volumes. It was determined at that time not to increase 

the number published (500), but instead to place on sale substantially 

all of the copies that remain after an initial free distribution to a 

selected list of persons. A price ($12.00) was fixed that would minimize 

the demand for the volume. The cost of printing 500 copies of the volume 
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is approximately $3,500. The free distribution is intended to place 

copies in various locations, such as county law libraries, throughout 

the state. 

8. The Commission has given considerable thought to the problem of selling 

its publications and has devised a gift-sale system that is designed 

(1) to assist the Commission and the Legislature in recommending and 

enacting sound legislation and in making materials pertinent to legis-

lative history available at key locations throughout the state (by free 

distribution) and (2) at the same time, to permit persons Who have a 

genuine use for certain publications to obtain them on a fair basis (by 

paying the charge imposed). The imposition of a charge system for indi-

vidual pamphlets containing particular recommendations (generally distributed 

without charge) would cost more in its administration than the charges 

would produce and would discourage review of those recommendations by 

interested persons and organizations. 
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