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SubJect: Study 50 - Leases 

Attached are two copies of the tentative recommendation relating 

to leases. We vill send you the co!lllllents we receive on this tentative 

reconmendation with the first supplement to this memorandum. 

We will be sending our recommendation on this subject to the printer 

after the Septelilber meeting. Accordingly, please mark your editorial 

revisions on one copy and return it to the staff at the meeting. 

Respectfully submitted, 

John H. DeM:lully 
Executive Secretary 
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TENTATIVE RECOMMENDATION 

relating to 

LEASES 
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Stanford, California 94305 

WARNING: This tentative recommendation is being distributed so that 
interested persons will be advised of the Commission's tentative con­
clusions and can make their views known to the Commission. Any comments 
sent to the Commission will be considered when the Commission determines 
what recommendation it will make to the California Legislature. 

The Commission often substantially revises tentative recommendations 
as a result of the comments it receives. Hence, this tentative recommenda­
tion is not necessarily the recommendation the Commission will submit to 
the Legislature. 
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NOTE 

Thill :r..commendation includes an explanatory Comment to each 
section of the recommended legislation. The Commenta are written 
u if the legislatiou were enaeted. They are cast in this form 
becallle their primary purpoae is to llIldertal<e to expIa.in the law 
u it wmtld aiat (if enaeted) to those who will have oooaaicn to 
UIe it after it is in e1feet. 

• 



• 

c 

c 

c 

LETTER OF TRANSMITTAL 

The California Law Revision Commission was directed by Resolu­
tion Chapter 130 of the Statutes of 1965 to make a study to 
determine whether the law relating to the rights and duties attend­
ant upon termination or abandonment of a lease should be revised. 

The Commission published a recommendation and study on this 
subject in October 1966. See Recommendation and Study Relating to 
Abandonment or TerminationOt a Lease, 8 CAL. lAW REVISION CCI!M'N 
REPORTS 701 {l967}. Senate Bill No. 252 was introduced at the 1967 
session of the Legislature to effectuate this recommendation. The 
bill passed the Senate but was not enacted. Problems that had not 
been considered by the Commission were brought to its attention 
after the bill had passed the Senate and the Commission withdrew 
its recommendation in order that the topic could be given further 
study. 

The following revised tentative recommendation takes into 
account the 'problems that caused'the Corrmission to withdraw its 
previous recommendation. 
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TENTATIVE 

RECOMMENDATION OF THE CALIFORNIA 

LAW REVISION COMMISSION 

relating to 

LEASES 

BACKGROUND 

Section 1925 of the Civil Code provides that a lease is a contract. 

Historically, however, a lease of real property has been regarded as a 

conveyance of an interest in land. The influence of the common law of 

real property remains strong despite the trend of recent years to 

divorce the law of leases from its medieval setting of real property 

law and to adapt it to modern conditions by means of contract principles. 

The California courts state that a lease is both a contract and a con­

veyance and apply a blend of contract and conveyance law to lease cases. 

This blend, however, is frequently unsatisfactory and harsh, whether 

viewed from the standpoint of the lessor or the lessee. 

RECOl>!MENDATIONS 

Right of Lessor to Recover Damages Upon Lessee's Abandonment of 

Leased Property 

Under existing law, when a lessee abandons the leased property 

and refuses to perform his remaining obligations under the lease, his 

conduct does not--absent a provision to the contrary in the .lease--give 

rise to an immediate action.for damages as it would 1n ·the case of an 

ordinary contract. Such conduct merely amounts to an offer to surrender 

the remainder of the term. Welcome v. Hess, 90 Cal. 507, 27 Pac. 369 (1891). 

As stated in Kulawitz v. Pac1f'1c vloodenware & Paper Co.) 25 Cal.2d 664, 
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671, 155 p.2d 24, 28 (1944), the lessor confronted with such an 

offer has three alternative courses of action: 

(1) The lessor may refuse to accept the offered surrender and 
1 

sue for the accruing rent as it becomes due for the remainder of the 

term. From the landlord's standpoint, this remedy is seldom satis-

factory because he must rely on the continued availability and 

solvency of a lessee who has already demonstrated his unreliability. 

Moreover, he must let the property remain vacant, for it still belongs 

to the lessee for the duration of the lease. In addition, repes'ted actions 

may be necessary to recovft'J' all of the rent due under the lease. This 

remedy is also unsatisfactory frcm the lessee's standpoint, for it permits 

the lessor to refuse to make any effort to mitigate or minimize the injury 

caused by the lessee's default'. See De Hart v. Allen, 215 Gal.2d 829, 832, 

161, P.2d 453, 455(1945). 

(2) The lessor may accept the lessee's abandonment as a surrender 

of the remainder of the tenn and regard the lease as . terminated. This 

amounts to a cancellaUon of the lease or a rescission of the unexpired 

portion of the lease. Because in common law theory the lessee's rental 

obligation is dependent on the continuation of his estate in land, the 

termination of the lease in this manner has the effect of terminating 

the remaining rental obligation. The lessor can recover neither the unpaid 

'future rent nor dausges for its loss. We.l.ccme v. Hess, supm. More­

over, the courts construe any conduct by the lessor that is inconsistent 

with the lessee's continued ownership of an estate in the leased 

property as nn acceptance of the lessee's offer of surrender, whether 

or not such an acceptance is intended. Dorcich v. Time Oil Co., 103 

Cal. App.2d 677, 230 P.2d 10 (1951). Hence, efforts by a lessor to 

minimize his damages frequently result in the loss of the right tc 
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unpaid future rent as well as the right to damages for its loss. 

(3) The lessor may notify the lessee that the leased property 

will be relet for the benefit of the lessee, take pos~ession and 

relet the property, and sue for the damages caused by the lessee's 

default. This remedy, too, is unsatisfactory because the courts have 

held that the cause of action for damages does not accrue until the 

~ of the original lease term. Treff v. Gulko, 214 Cal. 591, 7 p.2d 

697 (1932). Hence, an action to recover any portion of the damages 

will be dismissed as premature if brought before the end of the 

original term. This may result in leaving the lessor without an 

effective remedy where the term of the lease is of such duration that wait­

ing for it to end would be impractical as, for example,where the tenant 

under a 20-year lease abandons the property after only one year. In 

addition, any profit made on the reletting probably belongs to the 

lessee, not the lessor, inasmuch as the lessee's interest in the 

property theoretically continues. Moreover, the lessor must be care-

ful in utilizing this remedy or he will find that he has forfeited 

his right to the remaining rentals from his original lessee despite 

his lack of intent to do so. See,!.±, Neuhaus v. Norgard, 140 Cal. 

App. 735, 35 P.2d 1039 (1934); A. H. Busch Co. v. Straus, 103 Cal. 

App. 647, 284 Pac. 966 (1930). 

The Commission has concluded that when the tenant breaches the 

lease and abandons the property, the lessor should have an immediate 

right to resort to an action for damages. The lessor in such a case 

should be entitled to sue immediately for all damages--present and 

future--caused by the abandonment of the property or the termination 
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of the lease. This is in substance the remedy that is now available 

under Civil Code Section 3308 if the parties provide for this remedy 

in the lease. Absent such a provision in the lease, the lessor under 

existing law must defer his damage action until the end of the term 

and run the risk that the defaulting lessee will be insolvent or un­

available at the end of the term. The availability of a suit for 

damages would not abro&ate the present right to rescind the lease or 

to sue for specific or preventive relief if the lessor has no adequate 

remedy at law. Rather, an action for damages would present the lessor 

with a reasonable choice of remedies such as those available to a 

pro~isee when a promisor has breached a contract. 

Right of Lessor to Recover Damages Upon Breach 

by Lessee Justifying Termination of Lease 

A similar choice of remedies confronts the lessor whose lessee 

commits a sufficiently material breach of the lease to warrant termdnation: 

(1) The lessor may treat the breach as a partial breach, decline 

to terminate the lease, and sue for the damages caused by the particular 

breach. In such a case, the lessor must continue to deal with a lessee 

who has proven to be unsatisfactory. 

(2) The lessor may terminate the lease and force the lessee to 

relinquish the property, resorting to an action for unlawful detainer 

to recover the possession of the property if necessary.. In such a case, 

the lessor I s right to the rema ining rentals due under the lease ceases 

upon the termdnation of the lease. Costello v. Martin Bros., 74 Cal. App. 

782, 241 Pac. 588 (1925). 

(3) Under some circumstances, the lessor may decline to termd­

nate the lease but still evict the lessee and relet the property for 
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the account of the lessee. Lawrence Barker, Inc. v. Briggs, 39 Ca1.2d 

654, 248 P.2d 897 (1952); Burke v. Norton, 42 Cal. App. 705, 184 Pac. 

45 (1919). See Code Civ. Proc. § 1174. As previously stated this 

remedy is unsatisfactory. 

The courts have considered the lessee's obli~tion to pay rent 

as dependent on the continued existence of the term under common law 

property concepts. When the term is ended, whether voluntarily by 

abandonment and repossession by the lessor or involuntarily under the 

compulsion of an unlawful detainer proceeding, the rental obligation 

also ends. In the case where the lessor has no reason to expect the 

lessee to remain available and solvent until the end of the term, 

continued adherence to this rule denies the lessor any effective 

remedy for the loss caused by a defaulting lessee. 

The Commission has concluded that the lessor should be able to 

bring an action for the loss of present and future rentals at the time 

that the lease is terminated because of a substantial breach by the 

lessee. This remedy, the substance of which is now available under 

Civil Code Section 3308 if the lease so provide~would be an alter­

native to other existing remedies that would continue to be available: 

(1) the right to treat the breach as a partial breach, re~rd the 

lease as continuing in force, and recover damages for the detriment 

caused by the breach and (2) the right to rescind or cancel the lease, 

i.e., declare a forfeiture of the lessee's interest. 

Duty of Lessor to Miti~te Damages 

Existing Law 

Under existing law, when the lessee breaches the lease and 

abandons the property, the lessor may refuse to accept the lessee's 
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offer to surrender his leasehold interest and may (1) sue for the 

accruing rent as it becomes due for the remainder of the term or (2) 

notify the lessee that the property will be relet for the benefit of 

the lessee, retake possession and relet the property, and sue at the 

end of the lease term for the damages caused by the lessee's default. 

Kulawitz v. Pacific Woodenware & Paper Co., supra. Thus, although the 

lessor may miti~te damages--by reletting for the benefit of the lessee-­

he is not required to do so. Moreover, if the lessor does attempt to 

mitigate the damages, he may lose his right to the future rent if the 

court finds he has accepted the lessee's offer to surrender his lease­

hold interest when he did not mean to do so as, for example, when his 

notice to the lessee is found to be insufficient. Dorcich v. Time 

Motor (Jo., supra. The result is that the existing law tends to dis­

courage the lessor from attempting to mitigate the damages. 

Recommendations 

General duty to mitigate damages. Absent a provision in the lease 

to the contrary, when the lessee has breached the lease and abandoned 

the property or has been evicted by the lessor because of the lessee's 

failure to perform his lease obligations, the lessor should not be 

permitted to let the property remain vacant and still recover the rent 

as it accrues. Instead, the lessor should be required to make a reason­

able effort to mitigate the damages by reletting the property. 

To achieve this objective the basic measure of the lessor's damages 

should be made the loss of the bar~in represented by the lease--~, 

the amount by which the remaining unaccrued rentals provided in the 
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lease exceeds the amount of rental loss that the lessee proves could 

have been or could be reasor.ably avoided. In other <lords, the 

lessor 6h~Uld be entitled to recover the unpaid future rents less 

such amount as the lessee proves could be or could have been 

obtained by reletting the property to a tenant reasonably acceptable 

to the lessor. This burden of proof rule is similar to the one 

applied in actions for breach of employment contracts. See Erler v. 

Five Points Motors, 249 A.C.A. 644, 57 Cal. Rptr. 516 (1967). The 

recommended measure of damages is essentially the same as that now 

provided in Ci vi! Code Section 3308, but the measure of damages 

provided by that section applies only when the lease so specifies 

and the section is silent as to burden of proof. 

In addition, the lessor should be entitled to recover a~ other 

damages necessary to compensate him for all the detriment caused by 

the lessee's breach or which in the ordinary course of things would 

be likely to result therefrom. This is the rule applicable in con­

tract cases under Civil Code Section 3300 and would permit the lessor 

to recover, for example, his expenses in retaking possession of the property, 

making repairs that the lessee was obligated to make, and in reletting 

the property. 

The requirement of existing law that the lessor notifY the 

lessee before reletting the property to mitigate the damages should 

be eliminated. This requirement has discouraged lessors from attempt­

ing to mitigate damages and serves no useful purpose in view of the 

recommended requirement that the lessor be required to relet the 
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property to miti~te damages in any case where he seeks to recover 

damages from the lessee for the loss of future rents. 

Lease provisions relieving lessor of burden of miti~ting damages. 

The parties should be permitted to include provisions in the lease that 

will guarantee to the lessor that the lessee will remain obli~ted to 

pay the rent provided in the lease for the entire term of the lease if 

the lease also includes a provision giving the lessee the right to 

assign the lease or to sublet the property. If the lease contains 

such prOVisions, the lessor would be permitted to collect the rent as 

it accrues so long as he does not terminate the lessee's right to pos­

session of the property. These lease provisions would allow the lessor 

to guard a~inst the loss of the rentals provided in the lease and at 

the same time would allow the lessee to protect his interests by obtain­

ing a new tenant. 

The lessor should be permitted to impose reasonable restrictions 

on the right to sublet or assign so that he can exercise reasonable 

control over the types of businesses and persons who will be occupying 

his property. 

The need to provide the lessor with this remedy arises primarily 

as a result of the advent of "net lease financing," a practice which 

bas turned the lease into an important instrument for investment and 

for the financing of land acquisition and building. 
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An essential requirement in net lease financing is that there 

be no termination except for a taking of the whole property by 

eminent domain, rejection of the lease by the tenant's trustee in 

bankruptcy, or a complete destruction of the land and building by 

a flood which does not recede. Williams, The Role of the Commercial 

Lease in COrporate Financing, 22 :BUS. lAW. 751, 752-53 (1967). Thus, 

it is necessary that any change in the law of leases in california 

preserve the ability of the lessor under such a financing agreement 

to hold the lessee unconditionally to the payment of the rent. l 

1 
Such agreements are often complex. One example of such an arrange-

ment is described in Williams, The Role of the Commercial Lease 
in Corporate Finance, 22 BUS. lAW. 151, 762, (1967): A Co. needs 
a new building to eX])8nd its operations. It arranges for X to 
purchase the land for the building. X purchases the land and 
leases it to A Co. on a short term lease. A Co. builds the improve­
ment and sells it to X. X makes payment by means of an unsecured 
promissory note. X then sells the land at cost to Investment Co., 
but retains the fee in the improvement. Investment Co. leases the 
land to X on a long term lease with a net term basis which will 
return a fair rate of interest on the investment of Investment Co. 
X leases the improvement back to A Co. on a net lease basis, and 
subleases the land to A Co. on the same basis. X then mortgages 
the ground lease and the improvement to Investment Co. for an 
amount equal to the cost of the building. X uses the proceeds of 
the mortgage transaction to pay the promissory note given by X 
to A Co. for the purchase of the improvement. Thus, A Co. has 
possession of the land and the improvement and has paid out no 
cash which has not been returned; the only obligation of A Co. is 
to pay the periodic rentals. X has spent no money which has not 
been returned, is the mortgagor of the improvement and the sub­
lease and is primarily liable on the ground lease. X has security 
for the performance of A Co. in his ownership of the equity in the 
improvement. Investment Co., the investor, owns the land and has 
it and the improvement as security for the payment of rent by A Co. 
Investment Co. also has the obligation of X, as sublessor, as 
security. Investment Co. has an investment which is now paying 
interest equivalent to a mortgage in the form of rent. 
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Where the lease is used as a financing arrangement, the "rent" is in 

substance interest and the rate of the rent depends on the credit rating 

of the lessee. Ordinarily, a major lessee with a prime credit rating 

will be given a long term lease at a lower rent than would be asked of 

another lessee without a prime credit rating. If the original lessee 

abandons, the lessor may be able to relet at a higher rental, but the 

new lessee may not have the credit rating of the prior lessee and, if 

the lease had been made with the new lessee originally, a higher rent 

would have been charged to reflect the increased risk in loaning the 

money secured by the lease. In this type of case, a mitigation of 

damages requirement would result in the lessor's losing the benefit of 

the transaction since the credit rating of the lessee involved in the 

transaction determines the rent. Even where the lease is not part of 

a financing arrangement, the same consideration applies because a lessee 

with a prime credit rating will often be required to pay less rent 

than a tenant whose ability to pay the rent is suspect. In addition, 

where a financing arrangement is not involved, the desirability of a 

particular tenant may be a factor that significantly influences the 

a~unt of the rental. For example, a lessor of a shopping center 

may desire that a particular tenant of outstanding quality be located 

in the shopping center to attract customers for the entire center. In 

order to attract this tenant, the rent may be very favorable to the 

tenant. If the tenant later wishes to leave the location, there may be 

no equivalent store willing to come in. A store which caters to a dif­

ferent type of clientele may be willing to come in, but the lessor 

may not want that store because he wishes to preserve the quality of the 

merchandising in the shopping center. At the present time, the coercive 
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effect of the full rental obligation can be used by the lessor to make 

the original tenant live up to its bargain. The recommended remedy 

will permit the parties to retain t.hi s effect of the existing law. 

Forfeiture of Advance payments 

Adherence to common law property concepts in the interpretation 

of leases has caused hardship to lessees as well as to lessors. Under 

the existing law, lessees may be subjected to forfeitures that would 

not be permitted under any other kind of contract. Where an advance 

payment is designated as a deposit to secure faithful performance of 

the terms of the lease, the lessor may retain the deposit only to the 

extent of the amount of damage actually suffered. But if the lessee 

makes a payment to the lessor as an "advance payment of rent" or "in 

consideration for the execution of the lease," the lessor is entitled 

to keep the payment regardless of his actual damages when the lease is 

terminated by reason of the lessee's breach. See Warming v. Shapiro, 

118 Cal. App.2d 72, 75, 257 P.2d 74, 76 (1953). 

In contrast, where the buyer repudiates a contract for the sale 

of real property, any advance payments made to the seller in excess of 

his actual damages are recoverable by the buyer. Freedman v. The Rector, 

37 Cal.2d 16, 230 P.2d 629 (1951). Moreover, even though a contract for 

the sale of property recites that an initial payment is in 'consideration 

for entering into the agreement," the courts permit the buyer to recover 

so much of the payment as exceeds the seller's damages if, in the light 

of the entire transaction, there was in fact no separate consideration 

supporting the payment. Caplan v. Schroeder, 56 Cal.2d 515, 15 Cal. 

Rptr. 145, 364 P.2d 321 (1961). 

i· 
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The Commission recommends that a defaulting lessee be entitled 

to relief from the forfeiture of an advance payment, regardless of the 

label attached to the payment by the provisions of the lease. A lessor 

should not have the right to exact forfeitures by the artful use of 

language in a lease. 

Effect on Unlawful Detainer 

Code of Civil Procedure Section 1174 provides that the lessor may 

notify the lessee to quit the premises, and that such a notice does 

not terminate the leasehold interest unless the notice so specifies. 

This permits ;a lessor to evict the lessee, relet the property to 

another, and recover from the lessee at the end of the term for any 

deficiency in the rentals. The statutory remedy fallS short of pro­

viding full protection to the rights of both parties. It does not 

permit the lessor to recover damages immediately for future losses; 

it does not require the lessor to mitigate damages; and it does not 

protect the lessee from forfeiture. 

An eviction under Section 1174 should terminate the lessee's 

rights under the lease and the lessor should be required to relet the 

property to minimize the damages. The lessor's right to recover 

damages for loss of the benefits of the lease should be independent 

of his right to bring an action for unlawful detainer to recover the 

possession of the property. The damages should be recoverable in a 

separate action in addition to any damages recovered as part of the 

unlawful detainer action. Of course, the lessor should not be entitled 

to recover twice for the same items of damages. 
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Civil Code Section 3308 

Section 3308 of the Civil Code should be revised to limit its 

application to personal property. Section 3308 provides, in effect, 

that a lessor of real or personal property may recover the measure of 

damages recommended above if the lease so provides and the lessor 

chooses to pursue that remedy. Enactment of legislation effectuating 

the other recommendations of the Commission would make Section 3308 

superfluous insofar as real property is concerned. Section 3308 should 

also be revised to clarify its provisions and to eliminate the implica­

tion that arises from its terms that a lessor of personal property 

cannot sue for all of his prospective damages unless the lease so 

provides. 

Effective Date: Application to Existing Leases 

The recommended legislation should take effect on July 1, 1970. 

This will permit interested persons to become familiar with the new 

legislation before it becomes effective. 

The legislation should not apply to any leases executed before 

July 1, 1970. This is necessary because the parties did not take the 

recommended legislation into account in drafting leases now in existence. 
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RECOMMENDED LEGISLATION 

SEorIONS ADDED TO CIVIL CODE 

§ 1951. "Rent" and "lease" defined 

§ 1951 

1951. As used in Sections 1951.2 to 1951.8, inclusive: 

(a) "Rent" includes charges equivalent to rent. 

(b) "Lease" includes a sublease. 

Cozmnent. Subdivision (a), defining n rent" to include "charges equivalent 

to rent," makes it clear that rent includes all the obligations the lessee 

undertakes in exchange for use of the leased property. For example, if the 

defaulting lessee had promised to pay the taxeo on the leased property and 

the lessor could not relet the property under a lease either containing 

such a provision or providing sufficient additional rental to cover 

the accruing taxes, the 106s of the defaulting lessee's assumption of 

the tax obligation would be included in the damages the lessor is 

entitled to recover under Section 1951.2. The same would be true Where 

the lease imposes on the lessee the obligation to provide fire, earth-

quake, or liability insurance. 

Subdivision (b) makes it clear that the provisions of the statute 

apply to subleases as well as leases. 
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§ 1951.2 

§ 1951.2. Termination of real property lease: damages recoverable 

1951.2. (a) Except as otherwise provided in Section 1951.4, 

if a lessee of real property breaches the lease and abandons 

the property before the end of the term or if his right to 

possession is terminated by the lessor because of a breach of 

the lease, the lease terminates and the lessor ~~y recover from 

the lessee: 

(1) The, unpaid rent which hod been eurned at the time 

of termir.n tion; 

(2) The worth at the time of judgment of the amount by 

which the unpaid rent for the balance of the term after termination 

exceeds the amount of rental loss that the lessee proves could 

bave been or could be reasonably avoided; and 

(3) Any other amount necessary to compensate the lessor 

for all the detriment proximately caused by the lessee's 

failure to perform his obligations under the lease or which 

in the ordinary course of things would be likely to result 

therefrom. 

(b) Efforts by the lessor to mitigate the damagos caused 

by the lessee's breach of the lease do not waive the lessor's 

right to recover damages under this section. Unless the parties 

otherwise agree, if the lessor relets the property after the 

lease terminates under this section, he is not accountable to 

the lessee for any rent received from the reletting: but such 

rent, less the reasonable expenses of reletting, shall be offset 

against any amount sought to be recovered under this section. 
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§ 1951.2 

(c) Nothing in this section affects the right of the 

lessor under a lease of real property to indemnification for 

liability arising prior to the termination of the lease for 

personal injuries or property damage where the lease provides 

for such indemnification. 

(d) Nothing in this section affects the right of the 

lessor under a lease of real property to equitable relief in 

any case where such relief is appropriate. 

Oomment. Section 1951.2 states the measure of damages where the 

lessee breaches the lease and abandons the property or when his right 

to possession is terminated by the lessor because of a breach of the 

lease. As used in this section, "rent" includes "charges equivalent to 

rent." See Section 1951. 

Under subdivision (a){l), the lessor is entitled to recover the 

unpaid rent which had been earned at the time the lease terminated. 

To this must, of course, be added interest to the date of judgment in 

accord with the terms of the lease or as provided by law. See Civil 

Code Section 3287. 

Under subdivision {a){2}, the lessor is entitled to recover the 

worth at the time of judgment of the amount by which the unpaid rent 

for the balance of the term after termination exceeds the amount of 

rental 10SB that was or could be reasonably avoided. In determining 

the worth at the time of judgment of unpaid rent that became due 

after the termination of the lease and before judgment, interest must 

be added to the amount by which the rental payment exceeds the amount 

of avoidable rental loss. Where the due date of a rental payment has 
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not occurred by the time of judgment, the amount by which the rental 

payment exceeds the amount of avoidable rental loss must be dis~ 

counted"toreflect the fact that it is being prepaid. 

The lessee is entitled to a credit against the unpaid rent 

recoverable under Section 1951.2(a)(2) not only of all ~a the lessor 

has received or will receive by virtue of a reletting of the property 

which has actually been accomplished, but also of all sums that the 

lessee can prove the lessor could have obtained or could obtain by 

acting reasonably in reletting the property. 

Paragraph (3) of subdivision (a) makes it clear that the measure 

of the lessor's recove~.ble damages is not limited to damages for the 

loss of past and future rentals. This paragraph adopts language used 

c in Civil Code Section 3300 and provides, in substance, that all of the 

other damages a person is entitled to recover for the breach of a con-

tract may be recovered by a lessor for the breach of his lease. For 

example, it will usually be necessary for the lessor to take possession 

for a time to prepare the property for reletting and to secure a new 

tenant. The lessor is ~ntitled to recover for the expenses incurred 

for this purpose that he would not have had if the lessee had performed 

his obligations under the lease. In addition, the lessor is entitled 

to recover his expenses in retaking possession of the property, making 

repairs that the lessee was obligated to make, and in reletting the 

property. If there are other damages necessary to compensate the 

lessor for all of the detriment proximately caused by the lessee, 

the lessor is entitled to recover them also. These would include, 

of course, damages for the lessee's breach of specific covenants 
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of the lease--for example, a promise to maintain or i~rove the 

premises Or to restore the premises upon termination of the lease. 

Reasonable attorney's fees may be recovered if the lease so provides. 

See Section 1951.6. 

The statute of limitations for an action under Section 1951.2 

is four years in the case of a written lease and two years in the 

oase of a lease not in writing. See Code of Civil Procedure Sections 

337.5 and 339.5. 

The basic measure of damages provided in Seotion 1951.2 is 

essentially the same as that formerly described in Civil Code 

Section 3308. The measure of damages desoribed in Section 3308 was 

applioable, however, only when the lease so provided and the lessor 

chose to invoke that remedy. Except as provided in Section 1951.4, 

the measure of damages under Section 1951.2 is applicable to all 

cases in which a lessor seeks damages upon breach and abandonment qy 

the lessee or upon termination of the lease because of the lessee's 

breach of the lease. Moreover, Section 1951.2 makes clear that the 

lessee has the burden of proving the amount he is entitled to have 

offset against the unpaid rent, while Section 3308 was silent as to 

the burden of proof. In this respect, the rule stated is similar 

to that now applied in actions for breach of employment contracts. 

See discussion in Erler v. Five Point Motors, 249 Cal. App.2d 560, 

57 Cal. Rptr. 516 (1967). 

One result of the enactment of Section 1951.2 is that, unless 

the ~arties otherwise agree, the lessor is excused from further per-

forconce of his obligations after the lease terminates. In this 
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rCGpect the enactment 6f Section 1951.2 changes the result in 

Kula"itz v. Pacific Woodenware & Paper Co., 25 Ca1.2d 664, 155 p.2d 24 

(1944). 

Section 1951.2 is not a comprehensive statement of the lessor's 

remedies. When the lessee breaches the lease and abandons the 

propert,r or the lessor terminates the lessee's right to possession 

because of the lessee's breach, the lessor may simply rescind or 

cancel ~~e lease without seeking affirmative relief under Section 

1951.2. Where the lessee is still in possession but has breached 

the lease, the lessor may regard the lease as continuing in force 

and seek damages for the detriment caused qy the breach, resorting 

to a subsequent action if a further breach occurs. Section 1951;2 

makes no change in these remedies. Se" 30 Cal; Jur.2d Landlord 

and Tenant § 344 (1956). 

The damage remedy provided' in Section 1951.2 ordinarily is the 

exclusive remedy when the lessee breaches the lease and abandons the 

proper~ or when his right to possession is terminated qy the lessor. 

Nevertheless, in rare cases, the lessor may seek specific performance 

of the lessee's obligations under the lease, or he may seek 

injunctive relief to prevent the lessee from interfering with his 

rights under the lease. Se" Section 1951.2(d). For example, the 

lessor's recovery of damages under Section 1951.2 '!for'iosG'of rent would not 

necessarily preclude him from obtaining preventive relief to enforce 

the lessee's oovenant not to compete. Such equitable remedies are avail­

able even though the lease ~as terminated pursuant to subdivision (a). 

Section~l95l.4 permits the parties to'provide an alternative 

remedy in the lesse--recovery of rent as it becomes due. See also Sec-

tion 1951.8 (retention of advance payment as damages). 
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Under prior law, provisions in leases for liquidated damages 

upon repudiation of the lease qy the lessee were held to be void 

on the ground that there could be little prospective uncertainty 

over the amount of the lessor's damages. Jack v. Sinsheimer, 125 

Cal. 563, 58 Pac. 130 (1899). Such holdings were proper as long as 

the lessor's cause of aotion upon breach of the lease and abandon­

ment of the property or upon termination of the lessee's right to 

possession was either for the rent as it beoame due or for the 

rental deficienoies as of the end of the lease term. Under Seotion 

1951.2, however, the lessor's right to damages aocrues at the time 

of the breach and abandonment or when the lease is terminated by the 

lessor, and the amount of the damages may be difficult to determine 

in some cases. This may be the case, for example, where the 

property is leased under a peroentage lease or where 

the property is unique and its fair rental value cannot be 

determined. Accordingly, the prior decisions holding liquidated 

damages provisions in leases to be void are no longer authoritative 

and, if the parties wish, they may in an appropriate case provide 

for liquidated damages whioh will be in lieu of the damages provided 

in the other sections of· the statute. Such a liquidated damage 

provision will be valid only if it meets the requirements of Civil 

Code Seotions 1670 and 1671. 

So far as provisions for liquidated damages upon a lessor's 

breaoh are concerned, such provisions were upheld under the 

preexisting law if reasonable. 

Cal. 321, 240 Pac. 765 (1925). 

this rule. 

See Seid Pak Sing v. Barker, 197 

Nothing in Section 1951.2 changes 
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§ 1951.4. Continuance of lease in effect after breach and abandonment 

1951.4. (a) A lease of real property continues in effect 

after the lessee has breached the lease and abandoned the property 

and the lessor may enforce all his rights and remedies under the 

lease, including the right to recover the rent as it becomes due 

under the lease, if the lease so provides and permits the lessee 

to do any of the following: 

(1) Either to sublet the property or to assign his interest 

in the lease, or both. 

(2) Either to sublet the property or to assign his interest 

in the lease, or both, to any person reasonably acceptable as a 

tenant to the lessor and the lease does not set any unreasonable 

standards for the determination of whether a person is reasonably 

acceptable as a tenant or for such subletting or assignment. 

(3) Either to sublet the property or to assign his interest 

in the lease, or both, if the consent of the lessor is obtained 

and the lease provides that such consent shall not unreasonably 

be withheld. 

(b) Nothing in subdivision (a) affects any right the lessor may 

have to terminate the lessee's right to possession. A lease des­
cribed in subdivision (a) terminates when-the lessor terminates 

the lessee's right to possession. 

(c) FOr the purposes of subdivision (b), the following do 

not constitute a termination of the lessee's right to possession: 

(1) Acts of maintenance or preservation or efforts to 

relet the property by the lessor. 

(2) The appointment of a receiver upon initiative of the 

lessor to protect the lessor's interest under the lease. 
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(d) Nothing in this section affects the right of the 

lessor to recover damages under Section 1951.2 after the lessor has 

has terminated the lessee's right to possession. 

Comment. Even though the lessee has breached the lease and 

abandoned the property, Section 1951.4 permits the lessor to continue 

to collect the rent as it becomes due under the lease rather than to 

recover damages based primarily on the loss of future rent under 

Section 1951.2. This remedy is available only if the lease so provides 

and contains a provision permitting the lessee to mitigate the damages 

by subletting or assigning his interest in the property. The right 

to continue to collect the rent terminates when the lessor evicts 

the lessee; in such case, the damages are compu~ed under Section 

1951.2. The availability of a remedy under Section 1951.4 does not 

preclude the lessor from terminating the right of a defaulting lessee 

to possession of the property and then utilizing the remedy provided 

loy Section 1951.2. ~othing in Section 1951.4 affect.s the rules of law that 

determine when the lessor may terminate the lessee's right to possession. 

,lliere the lease complies with Section 1951.4, 

the lessor may recover the rent as it beccmes due under the 

terms of the lease and at the sarr.e time has no obligation to retake 

possession and relet the property in the event the lea see abandons the 

property. This allocation of the burden of minimizing the loss will 

be most useful where the lessor does not have the desire, facilities, 

or ability to manage the property and to supervise the location of 

a suitable tenant and for this reason desires to avoid the burden 

that Section 1951.2 places on the lessor to mitigate the damages by 

reletting the property. 
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The allocation of the duty to minimize damages feature of 

Section 1951.4 is important. However, the primary reason that this 

form of relief has been provided is that arrangements for financing the 

purchase or improvement of real property would be seriously jeopardized 

if the lessor's only right upon breach of the lease and abandonment 

of the property were the right to recover damages under Section 1951.2. 

For example, because the lessee's obligation to pay rent under a 

lease can be enforced under existing law, leases have been utilized 

by public entities to finance the construction of public improvements. 

The lessor constructs the improvement to the specifications of the 

pUblic entitY-lessee, leases the property as improved to the public 

entity, and at the end of the term of the lease all interest in the 

property and the improvement vests in the public entity. ~ee, e.g., 

Dean v. Kuchel, 35 Cal.2d 444, 218 P.2d 521 (1950); County of Los 

Angeles v. Nesvig, 231 Cal. App.2d 603,41 Cal. ~tr. 918 (1965). 

Similarly, a lessor may, in reliance on the lessee's rental obliga­

tion under a long term lease, construct an improvement to the 

specifications of the lessee for the use of the lessee during the 

lease term. The remedy available under Section 1951.4 gives the 

lessor, in effect, security for the repayment of the cost of the 

improvement in these cases. 

Section 1951.4 also permits the lessor under a long term lease 

to assign the right to receive the rent under the lease in return 

for the discounted value of the future rent. The Section 1951.4 

remedy makes the right to receive the rental payments an attractive 

investment since the assignee is assured that the rent will be paid 

if the tenant is financially responsible. 
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Subdivision (c) has been included in Section 1951.4 to make 

clear that certain acts by the lessor do not constitute a termination 

of the lessee's right to possession. The first paragraph of the sub­

division permits the lessor, for example, to show the leased premises 

to prospective tenants after the lessee has breached the lease and 

abandoned the property. 

The second paragraph of subdivision (c) makes it clear that the 

appointment of a receiver upon initiative of the lessor to protect 

the lessor's rights under the lease does not constitute a termination 

of the lessee's right to possession. For example, an apartment build­

ing may be leased under a "master lease" to a lessee who then leases 

the individual apartments to subtenants. The appointment of a receiver 

may be appropriate if the lessee under the master lease collects the 

rent from the subtenants but fails to pay the lessor the rent payable 

under the master lease. The receiver would collect the rent fram the 

subtenants on behalf of the lessee and pay to the lessor the amount 

he is entitled to receive under the master lease. This form of relief 

would protect the lessor against the lessee's misappropriation of the 

rent from subtenants and at the same time would preserve the lessee's 

obligation to pay the rent provided in the master lease. 

Under this section, in contrast to Section 1951.2, the lessor, 

so long as he does not terminate the lease, is obliged to continue 

to perform his obligations under the lease. 
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§ 1951.6. Attorney's fees 

1951.6. Section 1717 of the Civil Code, relating 

to attorney's fees, applies to leases of real property 

and the attorney's fees described in Section 1717 shall 

be recoverable in addition to any other relief or amount 

to which the lessor or lessee may be entitled. 

Comment, Leases, like other contracts, sometimes provide 

that a party is entitled to recover reasonable attorney's fees 

incurred in successfully enforcing or defending his rights in 

litigation arising out of the lease. Section 1951.6 makes it clear 

that nothing in the other sections of the statute impairs a party's 

rights under such a provision and that Civil Code Section 1717 

(added' by Cal. Stats. 1968, Ch. 266) applies to leases. 
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§ 1951.8. Advance payments 

1951.8. (a) As used in this section, "advance payment" 

means moneys paid to the lessor of real property (1) as advance 

payment of rent, (2) ·as a bonus or consideration for the execu­

tion of the lease, (3) as a deposit to secure faithful perform­

ance of the terms of the lease, or (4) as the substantial 

equivalent of any of these. 

(b) An advance payment shall be applied toward any amount 

recoverable by the lessor. The lessee is entitled to recover 

so much of an advance payment as he proves would result in a 

forfeiture if retained by the lessor. 

Comment. Section 1951.8 changes the California law so that-­

regardless of label--an advance payment may be recovered by the lessee 

if its retention by the lessor would result in a forfeiture. 

Where the advance payment is a "deposit to secure faithful per­

formance of the terms of the lease," the lessee is entitled to 

recover any amount deposited in excess of the lessor's damages. Where 

the court finds that an advance payment is in fact consideration 

for the right of possession under the lease, the advance payment 

may be recovered only if its retention by the lessor ~ould result 

in a forfeiture. In determining whether there is a forfeiture, a 

pro rata allocation of the total consideration i6 not required. The 

court must consider the entire agreement, the circumstances under 

which it was made, and the understanding of the parties. For example, 

the parties may have understood that the rental value of the property 

would rise dunng the term of the lease. The parties may have con­

templated some initial compensation for special preparation of the 
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property ,or to compensate for the surrender of a now-vanished oppor-

tunity to lease to someone else 

Section 1951.8 changes the prior California law. Under the prior 

California law, the right of a lessee to recover an advance payment 

depended on whether the advance payment was designated a security 

deposit (lessee could recover), an advance payment of rental (lessee 

could not recover), or a bonus or consideration for the execution of 

the lease (lessee could not recover). COmpare Warming v. Shapiro, 118 

Cal. App.2d 72, 257 p.2d 74 (1953)($12,000 forfeited because designated 

as both a bonus and an advance payment of rental), with Thompson v. 

Swiryn, 95 Cal. App.2d 619, 213 P.2d 740 (1950)(advance payment of 

$2,800 held recoverable as a security deposit). See discussion in 

Joffe, Remedies of California Landlord upon Abandonment by Lessee, 35 

So. Cal. L. Rev. 34, 44 (1961); Note, 26 Cal. L. Rev. 385 (1938). 

Comnentators have suggested that the cases involving prepaid rent and 

bonuses are now of doubtful authority. See Harvey, A Study to Deter-

mine Whether the Rights and Duties Attendant Upon the Termination of a 

Lease Should Be Revised, 54 Cal. L. Rev. 1141, 1173-1174 (1966); Smith, 

COntractual Controls of Damages, 12 Hastings L. J. 122, 139-140 (1960); 

Note, 43 Cal. L. Rtv. 344, 349 n.32 (1955). Section 1951.8 eliminates 

this uncertainty, for it makes clear that an advance payment can be 

recovered to the extent that it constitutes a forfeiture. The conduct 

of the lessee must be considered in determining whether there is a for-

feiture, but the mere fact that the lessee willfully breaches the lease 

does not necessarily deprive him of his right to recover an advance 

payment where a forfeiture would result if it were retained by the 

lessor. Cf., Freeman v. The Rector, 37 Cal.2d 16, 230 P.2d 629 (1951); 
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Caplan v. Schroeder, 56 Cal.2d 515, 15 Cal. Rptr. 145, 364 p.2d 321 

(l96l). In every case, the court must balance the equities in deter­

mining whether to grant the defaulting lessee relief under Section 

1951.8. 

It should be noted that this section is concerned solely with 

"advance payments." Liquidated damages provisions in leases fixing 

in advance the amount of damages recoverable by the lessor are in 

appropriate c1rcrumstances enforceable. See Comment to Section 1951.2. 
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§ 1952. Effect on unlawful detainer, forcible entry, and forcible 
detainer actions 

1952. (a) Except as provided in subdivision (c), 

nothing in Sections 1951 to 1951.8, inclusive, affects the 

provisions of Chapter 4 (commencing with Section 1159) of 

Title 3 of Part 3 of the Code of Civil Procedure, relating 

to actions for unlawful detainer, forcible entry, and 

forcible detainer. 

(b) The bringing of an action under the provisions of 

Chapter 4 (commencing with Section 1159) of Title 3 of Part 

3 of the Cede of Civil ?rocedure does not affect the lessor's 

right to bring a separate action to recover damages under 

Section 1951.2, but no damages shall be recovered in the 

subsequent action for any detriment for which a claim for 

damages was made and determined on the merits in the previous 

action. 

(c) Whether or not the judgment referred to in Section 

1174 of the Code of Civil Procedure declares the forfeiture of 

the lease, the lessor's right to damages after the lessor evicts 

the lessee is limited to the remedy that the lessor is provided 

under Section 1951.2. 

Comment. Section 1952 is designed to clarify the relationship 

between Sections 1951-1951.8 and the chapter of the Code of Civil 

Procedure relating to actions for unlawful detainer, forcible entry, 

and forcible detainer. The actions provided for in the Code of 

Civil Procedure chapter are designed to provide a summary method of 

recovering possession of property. Those actions may be used by a 

lessor whose defaulting lessee refuses to vacate the property after 

termi~ation of the lease. -29-
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Subdivision (b) of Section 1952 provides that the fact that a 

lessor has recovered possession of the property by an unlawful 

detainer action does not preclude him fram bringing a separate 

action to recover the damages to which he is entitled under 

Sections 1951.2, 1951.6, and 1951.8. Sarne of the incidental 

damages to which the lessor is entitled may be recovered in either 

the unlawful detainer action or in an action to recover the damages 

specified in Sections 1951.2, 1951.6, and 1951.8. Under 

Section 1952, such damages may be recovered in either action, but 

the lessor is entitled to but one determination of the merits of a 

claim for damages for any particular detriment. 

Subdivision (c) does not preclude the lessor fram recovering 

damages under Sections 1951.2, 1951.6, and 1951.8 or 

obtaining specific relief to enforce a covenant not to compete. 

However, when the lessor has evicted the lessee under the unlawful 

detainer provisions, he cannot proceed under the provisions of Section 

1951.4; a lessor carmot evict the tenant and refuse to mitigate 

damages. In effect, the lessor is put to an electio~ of remedy in 

such a case. 
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§ 1952.2. Leases executed before January 1, 1970 

1952.2. Sections 1951 to 1952, inclusive, do not 

apply to: 

(a) Any lease executed before January 1, 1970. 

(b) Any lease executed on or after January 1, 1970. 

if the terms of the lease were fixed by a lease or other 

contract executed before January 1, 1970. 

Comment. Section 1952.2 is included to preclude the application 

of the new statute to existing leases. 
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§ 1952.4. Natural resources agreements 

1952.4. An agreement for the exploration for or the 

removal of natural resources is not a lease of real property 

within the meaning of Sections 1951 to 1952.2, inclusive. 

Comment. An agreement for the exploration for or the removal 

of natural resources, such as the so-called oil and gas lease, has 

been characterized by the California Supreme Court as a profit a 

prendre in gross. ~ Dabney v. Edwards, 5 Cal.2d 1, 53 P.2d 962 

(1935). These agreements are distinguishable fran leases generally. 

The ord~nary lease contemplates the use and preservation of the 

property with compensation for such use, while a natural resources 

agreement contemplates the extraction' of the valuable resources of 

the property with compensation for such extraction.· See 3 Lindley, 

Mines § 861 (3rd ed. 1914). 

Sections 1951-1952.2 are intended to deal with the ordinary 

lease of real property, not with agreements for the exploration for 

or the removal of natural resources. Accordingly, Section 1952.4 

limits these sections to their intended purpose. Section.1952.4 does not 

prohibit applicatiotl to such agreements of any of the principles expressed 

in Sections 1951 to 1951.8; it merely provides that nothing in those 

sections requires such application. 
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§ 1952.6. Lease- purchase agreements of public entities 

1952.6. Where an agreement for a lease of real property 

fran or to any _public entity or any nonprofit corporation 

whose title or interest in the property is subject to 

reversion to a public entity would be made invalid if any 

provision of Sections 1951 to 1952.2, inclusive, were applicable, 

such provision shall not be applicable to such a lease. As used 

in this section, "public entity" includes the state, a county, 

city and county, city, district, public authority, public agency, 

or any other political subdivision or public corporation. 

Comment. Section 1952.6 is included to prevent the application 

of ::my provision of Sections 1951 to 1952.2 to Ie ase-purchase 

agreements by public entities if such application would make the 

agreement invalid. 
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CONFORMING AMENDMENT OF CIVIL CODE SECTION 3308 

3308. ill '!'Re-prHes-te-sBy-lease-ef-nal-eF-perseMd 

~!'6~erty-may-agFee-tse!'e~B-tBat-~f-e~ea Unless the lease other­

wise provides, if a lease.sBall-ee of personal property is 

termdnated by the lessor by reason of any breach thereof by the 

lessee, the lessor shall thereupon be entitled to recover from 

the lessee : 

(1) The unpaid rent, including charges equivalent to rent, 

which had been earned at the time of termdnation; 

(2) The tse worth at the time of s~es-teFmiBSt~eB, judgment 

of the eKeess,-~f-aBy,-af-~e amount af Qy which the unpaid rent L 

aRa including charges equivalent to rent L rese!'Vea-~R-tke-lease 

for the balance of the statea term eF-aBy-SaerteF-~e~ea-et-t~me 

e¥eF-tfte-tBeB-!'easeBSBle-FeRtal-val~e-ef-tae-~remises-feF-tke­

same-peFiaa after termination exceeds the amount of rental loss 

that the lessee proves could have been or could be reasonably 

avoided; and 

(3) Any other amount necessary to compensate the lessor for 

all the detriment proximately caused by the lessee's failure to 

perfol'lJl his obligations under the lease or 1,hich in the ordinary 

courae of things would be likely to result therefrom .• 

ifte-!,~gkts-af-tke-lessaF-~aae!'-~ek-agFeemeRt-saall-Be 

SlUIlIllaUve-ta-ail. 

(b) Nothing in this section precludes the lessor from 

resorting to any other rights or remedies now or hereafter given 
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to ;;ae-leSS6F hiln by 1a;l or by the terms of the lease..:. i 

FF6vi4ea,-R6weveF,-taat-tae-eleetieR-ef-;;ae-lesseF-te 

eKeFeise-tBe-Femeay-aeFeifia66Ve-~efmittea-saal±-6e-6ia4iag 

H~eR-aim-aR4-eKelHae-Fee6HFse-taeFeafteF-te-aRy-etaeF-Femeay 

feF-FeRtal-eF-eaaFge8-e~~iva±eat-t6-FeRtal-6F-aamages-feF 

~FeaeB-ef-tae-eeveRaa;;-te-Fay-s~ea-FeRt-eF-eaaFges-aeeFaiag 

sae8e~aeRt-t6-tBe-time-ef-s~ea-teFmiaatieR~--~Be-FaFties-te-saeH 

lease ·may- fHFtaeF" agFee-tae Fe ia- tHat -~le SS-tae -FemeaY-Fl'eviaea 

ey-tais-seetieR-is-eKeFeised-ey-ta9-lesseF-witaiR-a-sFeeifiea 

time-tHe-Figat-taeFete-saall-ee-eaFFeaT 

Comment. Section 3308 has been revised to exclude reference to 

leases of real property becaus~ insofar as the section related to 

real property, it has been superseded by Sections 1951-1952.6. 

The section has been further amended to conform substantially 

to Section 1951.2 and the Comment to that section should be referred 

to for further discussion. 

The revision also elilninates the implication that, unless the 

lease so provides, a lessor of personal property is not entitled to 

recover damages for prospective detriment upon termination of the 

lease by reason of the breach thereof by the lessee. No California 

case has so held, and the cases involving leases of real property that 

have held that a lessor cannot immediately recover all of his future 

damages have been based on feudal real property concepts that are 

irrelevant when personal property is involved. Sep. Harvey, A Study 

to Determine Whether the Rights and Duties Attendant Upon the 

Termination of a Lease Should Be Revised, 54 Cal. L. Rev. 1141 (1966), 

reprinted with permission in 8 Cal. Law Revision Comm'n Reports at 

731 (1967). 
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§ 337·5 

" SEr.TIONS TO BE ADDED T0 CODE OF CIVIL PROCEDURE 

§ 337.5. Damages recoverable upon abandonment or termination 
of written lease of real property 

337;5. Where a lease of real property is in writing, 

no action shall be brought under Civil Code Section 1951.2 

more than four years after the breach of the lease and abandon-

ment of the property, or ITDre tr~n fcur years after the termina-

tion of the right of the lessee to possession of the property, 

whichever is the earlier time. 

Comment. The four-year period provided in Section 337.5 is 

consistent with the normal statute of limitations applicable to 

written contracts. See Code of Civil Procedure Section 337. 

Although the prior law was not clear, it appears that, if the lessor 

terminated a lease because of the lessee t s breach and evicted the 

lessee, his cause of action for the damages resulting from the 1088 

of the rentals due under the lease did not accrue until the end of 

the original lease term. See De Hart v, Allen, 26 Cal.2d 829, 161 

P.2d 453 (1945); Treff v. Gulko, 214 Cal. 591, 7 P.2d 697 (1932). 

Under Civil Code Section 1951.2, an aggrieved lessor may" sue 

:l.mnedlately for the damages resulting from the loss of_ the rentals 

that would have-·accrued under thelea'se. 
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§ 339.5. Damages recoverable upon abandonment or termination of 
oral lease of real property 

339.5. Where a lease of real property is not in writing, 

no action shall be brought under Civil Code Section 1951.2 more 

than two years after the breach of the lease and abandonment 

of the property, or more than two yearo after the termination of 

the right of the lessee to possession of the property, whichever 

loS "t!le earlier time. 

Comment. The two-year period provided in Section 339.5 is 

consistent with the normal statute of limitations applicable to 

contracts not in writing. See Code of Civil Procedure Section 339. 

See also the Comment to Code of Civil Procedure Section 337.5. 


