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Memorandum 68-60
Subject: Study 52 - Sovereign Immunity (Statute of Limitations)

Attached as Exhibit I is a recent California Supreme Court case
holding that the six-month statute of limitations governing claims

against public entities is tolled during minority of the plaintiff.

This decision is contrary to the intent of the Commiséion in recom-
mending the claims statute and can impose = significant and unneces- §
sary hardship upon the public entity without any corresponding benefit
to the plaintiff. BSee the attached draft of a tentative recommendastion,
prepared by the staff, which we suggest be included in our 1969
legislative program.

Respectfully sulmitted,

John H. DeMoully
Executive Secretary
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{I. A. No, 26438, In Bank. Msy 17, 1968.]

DONALD WILLIAMS, a Minor, ete., Plaintiff and Appellant,
v. LOS ANGELES METROPOLITAN TRANSIT AU-
" THORITY, Defendant and Respondent.

[On hearing after decizion by the Court of Apperl, Second Ap-
peliate Distriet, Division Four, Civ. No. 20773 (249 A.C.A. 79, 67
CalRptr. 7) sffirming jdugment of the supenor gourt. Revarseﬂ
with directions.] .

.

[1] M.umcipal Corporations — An:hons - L:mltaunns Minors,
—Code Civ. Proc., § 352, preserves during minority any action
. mestioned in C’Impter 3 of part 2, title 2 of that code, and as
fo any czuse of nelion so mentioned or coversd, the minor's
cange is protected until majority no matter what statutory
limitations apply to litigants other thar minors; thus the in-
. clusion in Chapter 3 of actions against public entities upon &
cause of action for which a claim must be presented {Code
{iv. Proc., §342), pursnant te ihe spesifis mandete of Code
Civ. Proe, §352, sutomatically exeepts metions of minors
aguinst a public entity and folls the statute of limitations for
the minor, who must, however, eomply with applicable clzims
procedures, and a miner is not bound by the statute of limita-
tions generally applicable to actionz sgsinst & poblic entity
{Gov Code, §946.8). (Disapproving comtrary cursory dietum
in Frost v. State of Californic (1966) 247 Gais!.pp 2d 378 [55
Cal.Rptr. 862].)

[8] Btatutes - Construction and Intermtahon—-ﬁaxims— “Ex-
pressio Unius Est Exclusio Alterins.”"—The mexim ezpressio
unius est exclusio alterina csmmot perform is proper mole of
resaivmg an amblgmty in statutory language or waceriainty
in legisiativa intent in the ahsence of ambignity or uneertain-
ty; it will not be utilized to eontradict or vary a clear expres-
gion of legisintive intent, and in the absence of express statu.
tory provision, eourts will not find an implied shorgation of
long established principles,

[3] Muaisipal Corporaticas—Actions—TLimitations—Afinors.—~The
express tolling of prisoners’ claims against public entities

[1] Bee Cal.Jur.2d, Limitation of Actions, § 185, .
{2] See DalJur. 2d, Statutes, § 133; Am.Jur., Statutes (15!‘. ad
 §244 ef seq).

McE. Dig. References: [1, 3, 4] Municipa!l Corporations, §466
{2] Statutes, §115.



hY

624 Wiziaus v, Los ANGELES 168 A.C.
MerroporataN TRANSIT AUTHORITY

{Qov. Code, §545.6) did not inferentially repeal the tolling
provision of Code Civ. Proe, § 352, as 1o children, made ap~
plicable to setions against publie eatities hjr Code Civ. Proe.,
§342, “mentioning” such setions and preser\l'mg the exemption

of minors from the running of the statute, in view of the long
eograined public policy of Californis to protect children dur-
ing their wigority From the desiruction of their rights by the
rauning of the statute of limitafions, of the express ensctment
of Code Civ, Proe, § 342, as an integral part of general legis-
lation on claims and actions against publie entities, and of the
fuilurs of Gov. Code, § 945.6, to parport to qualify in any man-

* ner the tolling provisions of Code Civ. Proe, § 352, as to ehil-
dren, {Disaprroving econtrary eursory distum in Frest v. Siate
of Qolifornte {1966} 247 Cal.App.2d 375 [65 CalRptr. 852].)
[4] 1d—Actions~-Limitations,—The legislative history of Gov.
Code, § 945.6, relating to limitation of actioms in snits against
Yublic entities, affords oo clue or indication of an intent to pre-

_Civ. Proc., § 352, as to suits by minors against publie entities,
where in proposing the section the Law Revision Commission

. did pot suggest any excepiion to the operaticn of Code Civ.
Proe,, § 352, or the protection of minors against the statute of
fimitations during minority, and offered no comment on wheth-
er such disghility provisions in the Code of Civil Procedure
tolled the atatute, and no aveilable legislative or other material
indicated in any way that Gov, Code, §945.6, was intended fo
sffect the rights of minora,

APPEAL from a judgment of the Superior Cowrt of Luog
Angeles County. Brodie Ahlpert, Judge. Reversed with di-

Aciion by a miner against e trangit authority for injuries
esused by the alleged nezligent operation of a motor vehicle,
Judgment of dismissal after demurrer to defendant’s com-
plamt was sustained with leave to amend reversed Wlth di-
rections.

Eugene 8. Valian, Bodle, Fogel, Julber & Reinhardt, Daniel
Fogel, Stephen Reinhardi, Loren R. Rothschild, Valien &
. Tardiff and Herbert E. Selwyn for Plaintiff and Appellant

Harry M. Hust and Glenn W. Hoiby for Defendant and
Respondent. . .

TOBRINER, J—Plaintiff, through his guardian ad litem,
brought this action ageinst defendant Loy Angeles Metropoli-

clude application of the minority disebility provision of Code -
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tan Transit Authority for injuries caused by defendant’s
agents’ negligent operation of a motor wehicle. (Veh. Code,
§ 217001.) Defendans demuyrred to the complaint on the ground
that section 945.6 of the Government Code barred plaintiff's
action; the trial eourt sustained the dermurrer with leave to
amend. Defendant moved to strike plaintiff's amended com-
plaint ag merely repetitive of the earlier complaint; the trial
eourt granted this motien and dismissed plaintif's action.
{Bee Code Civ. Proe,, § 581, subd. 3.) '

On plaintiff’s appeal we hold that the trial ecourt improp-
erly dismissed the action. As we shail point out in more detail,
Code of Civil Procedure seetion 352 preserves the causes of
actions of minors against the running of the statote of limita-
tions, and nothing in Government Code section 9456, enacted
in 1863 as part of the California Tort Claims Act, abrogates
that section or the public policy that underlies it.

.&ecordmg to the allegationa of the eomplaint, plaintiff, a
minpor, sustained injury on July 16, 1961. He timely filed the
required claim with defendant on October 1B, 1362 (former
CGoy. Code, §§ 703, 710, 715) ; defendant rejected that elaim on
an unspecified date. Plaintiff filed this action against defend-
ant on February 10, 1965, over six months after defendant
must have rejected the elaim.!

{1] Seetion 352 of the Code of Civil Procedure, which
governs this case, preserves during minority the minor’s right
to bring any action mentioned in chapter three of part two,
title two, of that Code. Thus Code of Civil Procedure section
352 specifically provides: “If a person entitled to bring an
action, mentioned in chapier three of this title, be, at the time
the cause of action acerued, . . . 1, Under the age of major-
ity . . . the time of such disability iz not a part of the time
limited for the commencement of the action.’” ({talics
- added.)® Chapfer three purports to preseribe *“[t]de peri-

1Ths latest date on which defendant eonld have rejested the tlaim was
November 4, 1963; if defendant failed o act on the ¢laim prior to that
dute, the cloim Was decmed rejectad by eperation of lnw,. {Bes Tudbs v.
Boutharn Cal, Rapid Transit Dist, (1967) 467 Cal2d —, —mv - -—— [88
CalRptr. 377, 43 P.2q 1691}

1Advance Report Citations 67 A€, 683, 585-689,

*The other persoms whose disabilities toll ihe statnte of Jimitations
unoder section 352 sre thess ''%. Insape; or, 3. Imprisoned on a criminal
charge, or in execution under the sentenea of a triminal eourt for a term
less than for life; or, 4. A murried woman, and her husband be a mecea-
aary party with her in commencing such action . ., %7
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ods ... . for the commencement of actions other than for the
reeovery of real property. . . .’ (Italics a,dded.) (Code Civ.
Proc., §335 .} Henes, ss to :my cause of action mentionsd or
envered in that chapter, the minor's cause is protected until
majority, no matter what statutory limitationa apply to ht:-
ganty other than minors.

The eause of action which confronts us here is one against a
public entity ; our sole query turns on whether such &n action
.is ““mentioned’’ in chapter three. Indubitably, chapter three
does “'mention’’ this kind of action; it specifically refers 1o
an action against a public entity for which s claim must be
présented ; it specifically prescribes the limitation applicable

to sueh an sction. Thus section 342 in chapter three provides: .

““An action against a pnblic entity upon a cause of action for
which & claim is reguired to De presented . . . must be eom.
meneed within the time provided in Section 9456 of the Gov-
ernment Cpde.’’* The inclusion of the gection in chapter
three automatically, pursnant to the speciﬁe mandate of see-
tion 352, excepls and tolls actions of minors against a publie
entify.

The legislative protection of the rights of the minor in all
chapter ihree causes cuts across the limitations applicable to
other litiganis; the Legisiatore has enacted an express and
clear tolling of the statute for the minor. We need engage in

S8ection 045.8 of the Governmernt Code enacted in 1963 and amended
in 1965 scta forth a siatute of Lmitstions applicable to petions against a
poble entity; it provides as follows: ‘‘{a} Exeept us provided in Ses-
tiong 946.4 and $46.6 and subject to subdivisior (b) of this scction,
any suit brought sgainst & public enﬁb‘ ot 2 cause of action for which
a claim i3 required to be prezented in accordanse with Chapter 1 (eom-
mencing with Sectfon 906) and Chapter 2 (enmmenmgi]:n’.h Bection
810) of Part 3 of thia division must be commenced six months
after the date the elaim is acted upon by the board, or is deemed to
have been rejected by the hoard, in meeorduncs with Chapters 1 sad 2
of Part 2 of this division. {b)} When & person is tmable to coounente a
wuit on 2 cause of aclion deseribed in subdivision (1) within the time
prescribed in that subdivision becanse he has been senienced to bmprison-
tent in a state prison, the time limited for the tommencement of such
muit iz extended to six months affter the date that the civil right to
eommenes such aelion is restored to sueh persom, except that the time
shall pot be extended if the public entity establishes that the plainiiff
tailed to make B reasonable efort to tommmence the auit, or to obtain &
vestoration of bis eisil ripht to do 8o, hefore the expiration of the time
prescribed in subdivision (a}. {e) A person sontenced to imprisonment
in = stete prison may not eommence a suit on a calige of action d
in subdivision (a) unleas he pressnted n claim in soeordancs with
“Chapter 1 (commerecing with Bection 900) and Chapter & (c.ommenunz
with Section 910) of Part 3 of this Givision.’?
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no thetoric io establish the minor's righi; we need not rely
upon precepts of statutory construction to support if.
. The express words of the statotes effectuste a deep and long
‘recoguized principle of the common law and of this state;
ehildren arve iv be protected during their misorily from the
destruction of their rights by the running of the statute of
limitations. This principle became a part of California statu-
tory law as long agzo as 1363 (Stats, 1863, ch. 200, pp. 325,
826) and has sinee beer applied in actions against govern-
. mental entities as well as those against private persons {ses,
for insiance, Hennessy v. County of San Bernardino (1941)
47 Cal App.2d 183 [117 P.24 745]).

Despite the Legislature’s express preservation in Qode of
Civil Procedure section 352 of the minor’s right to sue,
defendant would outlaw such action upon the ground of an
alleged implied negation of it. Defendant argues that because
the Legisluture included in Government Code section 945.6,
subdivision (b), a tolling provision for felons, it inferentially
repealed the tolling provision for children. Tv sustain this
position, defendant, erroneously, in our opinion, reliss upon
three grounds: frst, upon & maxim of statutory construetion;
second; upon some deeisions, and third, upon 2 statement of
Professor Van Alstyne. .

-[2] The defense first proposes to overcome the words of
* the code through a process of nuilification by negative impli-
cation. For this purpose it invokes the maxim ezpressio undus
est exclusio allerius; yet thai rule of construction, whatever
~ its force or value, doss not apply here. It cannot perform iis
proper role of resolving an ambigunity in statutory language
or uncertainty in legisiative intent becanse hers we encounter
peither ambiguity nor uncertainty. The langnage of seetion
352 of the Code of Civil Procedure presents no question of
meaning; when section 345.6 of the Government Code is read
with it, no douht or conflict arises as o minors, In these
cirgumstances thers is ro room for the proposed rule of con-
struction. :
* Indeed, an unguestioned line of decisions iells ns that the
mexim “‘will not be utilized {o coniradiet or vary a clear
expression of legislative intent. ... [Citing cases.]”
{Dickey v. Raisin Proration Zone No. 1 (1944) 24 Cal.2d 798,
B1i [151 P24 505, 157 ALR. 324]; In re Cothey {1961) 55
Cal.2d 672, 689 [12 Cal.Rptr. 762, 361 P.24 426]; MeNee v.
Harold Hensgen & Associates (1960) 178 Cal.App.2d 881, 885
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[8 Cal.Rptr. 377].) In the absence of express statutory: provi-

gion, courts will not find an implied abrogation of long estab- .
Yished principles. Thos in Garvey v. Byrem - (1941) 18 Cal2d |

279 [115 P.24 501, 136 A L.R. 1137}, the question turned on
whether the debtor could bid at the tax sale of his own prop-

)

- - erty. The applicable statutory provision specifically prohibited -
bids for a sum less than the minimum price fixed in the reso- .

 lution of the board of supervisors. It contained no exclusion

‘of bids by the former owner of the property, an exclusion long ..,
established in case law. Rejecting the debtor’s argument that. -~

tha Degislature’s prohibition of 2 subminimal bid impliedly

-sxeleded any other prohibition on bids, this eourt held: .
‘““YWhen a rule is so long engrained in the public policy of the -
state it mmst be presumed that the legislature took it for .
granted rather than sought to alter it in omitting any specific |

provision for its spplieation.”” {18 Cal.2d at p. 281.)

.. [8)" In the instant case the exemption of minors from the
" bar.of the statute of limitations during minority is “‘long °

engrained in the public policy of the state.”’ To hold that ‘the
express tolling of prisoners’ claims inferentially repeals the
children’s exemption is not only to reverse the poliey, con-

‘trary.to Garvey, but actually to ignore the express declaration.
of the Legislaturef In faet the Legislature expressly enaeted ..
Code of Civil Procedure section 342 as an integral part.of the

1963 general legislation on claims and actions against public

entities {Stats. 1963, ch. 1715, pp. 3369, 3394), thereby con-: . |

currently and clearly ““mentioning’’ actions against public

entities and preserving the exemption of minors from the run~ - -

" ning of the statute of limitations. Althoogh subdivision {b) of

LW

-

section 945.6 may have gualified the disability provision of -
seetion 352 as to prisoners® (Code Civ. Proe., § 1859), section .

411 the Legisiature had intended that none of the disability Agmﬁs'iﬁh}'}l .

other than for prisoners, should extend the Yimitations peri
easily Bave so stated, and would bave done 50, See, e.g., Ravesue und

Taxation Code section 3321z ¥, | . Sections 351 to 358, inclunive, of the .

Code of Civil Procedurs do not spply to the tima within which & pro-
eeeding may be brooght neder the provisions of this section.”’
PThe disshility provisions of section 945.6 and of section 352, sub-
" diwision 3, involving prisoners, although overlapping In meny respects,
are not identical. Prier to its amendment In 1965, section 945.6 provided
for tolling of the limitations period during z person’s imprisomment
vnder aemtence in 2 state prison notil the restoration of his eivil right
to bring the action. The 1965 amendment places certain obligatipns on &

it codld”

prigoner to seek restoration of his civil rights. Under section 359, unless -

2 person was serving & lifs sentencd, the statute would be tolled during

his imprizsonment, even if ke wers not under sentence in the state prisom.
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945.6 does not purport to qualify in any manner the tolling
© provisions of seetion 852 as to ehildren.

Althongh defendani relies on Arfukovich v. dstendorf
{1942 21 Cal.2g 329 [131 P.2d 831], that case does not apply
1o the sitnation before us. There the plaintiff contended that
his minority excused him from the reguirerpent of former
Politieal Code section 4075, which provided that an imjured
party file a claim before bringing suit against 8 public entity.
Noting that the statute did not explicitly exeuse mmors from
compliance with the claims prozedures, we held: ‘*Thus there
are statutory provisions exiending special consideration to
minors with respect to the time within which certain proceed-
‘ings must be commenced {[eg.,] Code Civ. Proe, §...
852 . . .), but the special consideration extended is expressly
limited to the proceedings therein mentioned. We find no simi-
lar provisions extending special consideration to minors in
. statutes prescribing the time within which claims must be

filed. JT (21 Cal2d at pp. 383-334) In the instant case,
S we have pointed out, Code of Civil Procedure section 352
" does extend speciel eonsideration to minors, and an action
against a public entity is a proceeding t.herem “*mentioned.”’
_ {Code Civ. Proc., §342.)

Pacifie Indem, Co. v. Superior Cour! {1958) 246 Cal.App.
2d 63 [b4 CalBptr. 470], and State Farm ote. Ins. (. v,
Buperior Court (1965) 232 Cal.App.2d 808 [43 CalRptr.
2031, also cited by defendant, keld that 8 minor, injured in an
automobile accident, must comply with the provisions of
Insurance Code section 11580.2, in an action against his
insurer under the uninsured motorist provisions of the poliey.
That gection provides in subdivision (k) :*'No cause of setion
" shall accrue to the insured under any policy or endorsement
" provision issmed purseant to this section unless within one
year.from the date of the accident: (1) Suit for bodxly injury
has been filed against the uninsured motorist, in a court of
competent Jurxsdmtlon, or (2) Agreement as to the amount
due under the policy has been conciuded, or {3} The insured
has formally instituted arbitration proceedings.”” {(Italics
added.} The courts in the above cases, relying on Artukovich,
held that the provisions of section 332 did not apply to the
Limitations period set forth in Insurance Code section 115502
{Pacific Indem, Co. v. Superior Court, supra, 246 Cal.App.2d
63, 71.72; State Farm elc. Ins. Co. v. Superior Court, supra,
232 Cal.App.2d 808, 810} Insurance Code section 11580.2,
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subdivision (h), however, ereates & condition for the preserva.
tion of a potential enuse of action under sn msarance poliey

“and does not fix the time for instituting a civil snit against
the insurer afier a cause of action has acerned. (See Fire-
men’s Ins. Co. of Newark, NJ. v. Diskin (1967) *25656 Cal.
App.2d e, —— [63 Cal.Rptr. 177].)

Frost v. State of Colifornig (1966) 247 Cal App.2d 378 [55
Cal.Rptr. 652], involved an action brought by minors against
the state, not a local public entity, and held that former Gov-
ernment Code section $44 barred such an setion. The section
specified that an action on a claim against the state must be
brought within six months after the state's rejection of the
elaim bt the seetion provided no extension for minors. The
court held that Code of Civil Procedure seetion 352 did not
extend the six-month period because an aetion against the
state was nof one mentioned® in chapter three prier to the
1963 legislation.” : :

* : bAdvance Raport Citation: 255 A.C.A. 598, 606.

ST ormer section 342 of the Codo of Civil Proceduwe, repealed in 1839,
provided: ‘“Actions on claims against 2 county, while have baen rejectsd
by the Hoard of Supervisors, must be commenced within six monthas
after the first rejection thereof hy such Board.’’ No prevision of chapter
three mentioned an action on a claim agrinakb the stabe.

. TThe following cursory dietum in Frost shonld be disspproved: ¢TIt is
forther apparvent that section 352, Cede of Civil Procedure, was not
intended zfter 1963 to govern actions against any publie entity beczuse
of the specific saving provisions of section 9435.6, Gowernment Code, in
favor of persons semtenced to imprisonment in a stabe prison. In view
of the oraission of any mention in gection §45.6 of mimority as & reason
for extending the time lmited for eommencement of an action, a legista.
tive intention not fo create smch extension may be imferred.

"We are not, however, ¢onterned with the mesnimg and effeet of soc-
tion 945.6 because of our holding that plaintiffs’ eause of action, if
barred at sll, was barred before tho 1863 legisiatiom became effective.”’
{247 Cal. App.2d at p. 386.}

The eourt comsidered most significant thoss provisions in the 1983
legislation sxtending speeial consideration to minors a8 o the time within
which & cloim must be filed. (Gov. Code, §§ 92114, 811.8, 946.6.) 'The
eourt erroncousiy comclodes that thess provisions indicate & legislative
intent not to extend sueh consideration to minors with regszd to the time
within which an setion must be bhrought. In the absence of any apecific
provision, minors would be held to the requirements of the claims
statutes (Artulovich v, dslendorf, supra, 21 Cs12d 329), but the general
disability provisions af section 352 had been held apgplicable to netions
sgainst & public entity. (Hennessy v. Counily of San Bernardine, nupra,
47 CalApp.2d 183.) In Hennessy a minor brought an aetion against the
eounty mors than six months after his ¢laim had been rejected. Although
the applicable six-month statute of limitations (former Code Civ. Pree.,
§ 342, and former Pol. Coda, § 4078) gave no apecific extensions becanse
of minority, the eourt held that the disnbility provisions of section 352
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Defendant finally relies heavily on the analysis of Professor
Van Alstyne in California (overnment Tort Lisbility (Cont.
Ed. Bar), section 9.5, pages 416-417: * The 1963 act makes one
express exeeptmn [sentence to Imprisonmeni in a state
prison] to the limitations period. .. . In light of this one
exeeption, it eppears by implication that other bases for toll-
ing the six-month limitations period (see sg., CCUP §352(1)
 ——minority; §352(2)-—incompetency; §351-—defendant’s

absence from the state; §353--death of defendant) were
mtex;ded to be. mapplmable. The jogislative intent that the
general statutes of limitations’ would have no application
was, in fact, explicit, See Part V, Note 2, § 945.6.1%) For soma
general tolling provisions, such as death of absence from the
state, factual eircumsiznces would never ocenr in actions
againgt public entities; while for other grounds, sach as
minority or incompetency, a suit throvgh a guardian ad litem
is available. Accordingly, strict adherence to the six-month
period will probably be required by the courts, except as spe.
_cifically provided for persons who ha.\'e lost their eivil
rights.’"

[4] 'The legisiative history of section 9456, however, fur-
nishes no sapport for these comments, That hxstory aﬁords no
clue or indication of an intent to preciude application of the

“minority disability provision of section 23522 In proposing

SPart V, note 2, mection D45.6, page 778, mersly guotes the rscom-
mendution of the Californis Law Re'naum Commission that a uniform
statute of limitations be enzetad. {Recommendation Helating to Sovereign
Immunity No. 2, Janvary 1963, B 1014.) The purpose of snch a statuts
was to reeomeils the different limitation periods governing ackions agningt
the siate, against doca) puble entities, and against poblic employees (see
Van Alatyne, op. cit. supra, § 3.11, pp. 32-83) and to provzde o limitationa
pe;lm(il di¥erent from that for & similar caase of acuon against & private
individaal.

$We tannot atecpt defondant’s urgument that the Legislature intended -
the proeadural provisions of the Guverament Code to operate in teial
isolation from other enastments. Thus, if we are to avpid intongreons
reaults, the procedural provisions of the Gevernment Code must bs mbject
to the gengral provisions of the Coge of Civil Procedure permitting an
sdditional six-month Jimitation period upon the death of 4 person entitled
to bring an action. Otherwise, if a person injured by a public eatity
should die at a time shortly before the expiration of the limitetion
period of six mouths, the probats eourt might not kave sufficiont time to
appeint the personal representatives required to bring the acticn. (Com-
pare Code Civ. Proe., §353; see also Code Civ. Prot.,, §354 (disability
during war); Estate of Caraves {1852) 40 Cal2d 33, 39-40 [250 P.2d
5951.) Prolessor Van Alatyne s anelysis ignores the meqnntma that wonld
arise from the ¥aflure to apply these tolling provisions.

As snother illustration, Government Code ssetion 850.6 setting forth
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section 945.6 the Law Revision Commission did not suggest
any exeeption whatever to the operation of Code of Civil Pro-
cedure section 352 or the protection of minors against the
statute of limitations during minority; the zommission offers
no comment on wiether such. disability provisions in the Code
of Civil Procedure toll the statute, {Cal. Law Revision Com.,
Recommendation, supra, pp. 1043.1044.) Indeed, it was the
Senatie that amended the proposed section 945.6 to provide for
extension hecguse of imprisonment {Senate Jour, April 8,
A963, pp. 1421-1422} ; and no available legislative or other
material indieates in any way that this section was intended
to affect the rights of minors.

Professor Van Alstyvne suggests that a ruling that seetion
352 was inapplicable to actions against a public entity would
not work a hardship to an injured party. Although, as he
points out, a court could appoint a guardian ad litem for
Ininors or insane persons, such a protective procedure could be
-- followed in every case. The Legislature, however, has not ssen
fit for that reason to abolish the geperal exceptions contained
in Code of Civil Procedure section 352, snbdivisions 1 and 2.
We see.no reason to belicve the Legislature relied upon the
asserted protection to the minor of the guardianship only in
the ease of an action against & public entity,

" Defendant offers no satisfactory reason why the statute of
limitations in section 945.6 should not be tolled by plaintiff’s
minority., Because plaintiff must timely eomply with the
elaims procedures (Ariwkovich v. Astendorf, supra, 21 Cal2d
329), the publie entity will be afforded the opportunity to
investigate promptly the minor’s claim and +will be alerted to
asny possible future finaneial obligations, In preserving the
child's cause of action during minority, we adhere to the
strong end long established poliey of protecting minors

2 pix-month HLmifation peried for actions against public emplcyaes, in-
eludes a provision tolling the statute for felons idemtical with that in
section §45.8. If the de!endant died shortly before the axpiration of the
period, or if he did not remain in Califorpia during the peried, plaintift's
getion would be unjostifiably barrsd uvnless a court applied the general
provisiona of Code of Civil Procedure sections 353 and 351. As to this
possibility Professor Van Alstyps states: “‘In the absence of logislative
eorrection, the problem could readily he cured by liberal jadieial inter-

pretation beeauss nothing in the act expressly foracloses application of
the Code of Civil Procadure tolling provisions.'' {Van Alstyne op. oif.,
supra, §10.8, p. 441.) Professor Van Alstyne’s suggested liberal inter.
pretation hore cannof be.reconciled with his contradictory statsment that

the tolling providions do not apply to the rights of minors,
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aganst the loss of their rights. As we havs pointed out above,
"the applicable statutes compel this result.

Defendant’s assertion that the Californis Tort Claims Act
be viewed as a complete and separste enactment for limita.
tions of actions against government agencies would make the
provinee of the act a separate and soversign empire immune
from nil other provisions of California statute. Yet the act
must be subject in this instanee to California law; seetion 352
axpressly subjug&tes it to the general provisions of the exemp-
tion for minors; ihe contrary result would eall for the eragure
of specific seetions of the Code of Civil Procedure.

In conclusion, we find no basis for nullifying the legislative
direction. The tolling provision of aection 352 applies to any
. action ‘“mentioned’ in chapter three; section 342 does spe-
cifically mention the type of action gpainst a public entity
which we probe here. We should not, and cannot, invoke a
rule of atatutory interpretation to overcome the clear words of
.the Legislature thet need no interpretation. But to accepi
defendant’s contention here would be to do more than mis-
apply canons of construetion; it would strike down the
express provision of the Legislatore in order to defeat an
underlying policy of this state dedicated to the protection of
children.

We reverse the judgment of dismissal and remand the cause
with directions to the triz] court to overrule the demurrer and
to grant 2 reasonable time within which defendant may
anawer if so advised.

Traynor, . :I., Peters, J., Mosk, J., and Sullivan, J., con-
curred,

- BURKHE, J., Concurring--Although it seems somewhat
anomalous that minors are held bound by the claim filing
requirements with respect to their cleims againat public enti-
ties {subject to the special dispensation provided by Govern-
ment Code section 9116, subd. (b) (2)),! but the statute of
limitations is tolled in their favor during their minority, nev-

18ection 9115 directs that an application under sestion $11.4 for late
filing of & elaim pressnted #fwithin & ressongble time not to excecd one
yoar after the acernal of tho cause of metion’' shall be graated if
i« (2) The person who sustained the aileged injury, damsge or loss was
& miuor daring all of the time apecified in SBection 911.2 for the pmentlr
tion of the elaim.’’
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ertheléss thet is the effect of the statutory scheme as setually

enacted by the Legislature. It may perhaps he argued logi-

eslly that a minor who has presented a elgim under the

applicable statutes is In a position to file court aetion within

© the limitations period whick applies generally to actions on
claihms against public entities, and that it would be more con-
gistent to require that be do so. We may alsc speculate that
perhaps the Law Revision Commission in presenting its

“recommendations to the Legislature with respeet io the 1963
tort claims legislation intended that minors be bound by the
same statute of limitations as was to be applicable generally,
and was of the view that such would be the result of the
recommended legislation.

The only two statements in the Califernmia Liaw Revision
Commission Report on the question of statutes of limitations
are these:

{(a} “In order to promote uniformity and avoid undue
delay in a suit against a publie entity, a relatively short
period should be allowed for commenecing suit regardless of

- the nature of the elaim. The six-month period now provided in
the State claims statute is recommended. The general statutes
of limitation would thus have no application to actions
ageinst public entities upon canses of action for which ¢laims
are yequired.”’ (4 Cal. Law Revision Com. Rep. 1014.)

{b) *“Thie section reguires that an action must be com-
menced within six months after the claim is acted upon or is
deemed to be rejected. The normal statute of limitations will
not apply. . . . This section is based upon Government Code
Seetions 643 and 644, which apply to claims against the
State.”’ {4 Cal. Law Rev:smn Cém. Rep. 1043 Comment to
§945.6.)

Thus, the revisers indicated their design to ohtain umform-
iy a.nd speedy disposition of cases. Former section 644 of the
Government Code, used by the revision eommission as a
model, stated that all actions egainat the state for negligence
were to be controlled by 2 siz-month atatute of limitation. At
the time of the revision there had been no counrt decision as o
whether section 352 tolling applied to the section 644 six-
month statute? Also, the comrission’s statement indieates its

' 37y 1066 Frost v. State af Californis, 247 Cal.App.24d 378 {55 Cal.Rptr.
852], held that Code of Civil Proecdure seetion 352 3id not and does pot
atfect former seetion 644 of the Govarnment Code, correctly pointing out
that before the 1963 legislation aetlons agsinst the state were not men
ticned in the chapter referred to in section 352.

LY
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intent that '‘generzl statufes of limitations’ not apply
cases brought against public entities. What *‘peneral statutes
of limitations’” are referred to is not clear, but it would seem
that such portions of Code of Civil Procedure sections 335
throagh 360 as relafe to statutes of limitations generally for
tort causes of action may well have heen mc!nded in the refer-
enece,

The fact remains however, that Code of Gml Procedure
section 342, as added In 1963, does mention aetions against
publie entities wuder the 1982 tort claims legislation, thereby
‘rendering such actions by minors expressly subject to the toll-
ing provisions of Code of Civil Procedure section 352. If the
Legislature in its wisdom believes the law should be otherwise,
-it may make the change by express statutory amendment.
Until and unless that event oecurs, it is the functmn of this
court to spply the statute as written. :

Aceordingly; 1 coneur in the majority opinion prepared by
Mr. Jostiee Tobriner.

McCOMB, J—1 dissent. I would affirm the judgment for
the reasons expressed by Mr. Justice Fox in the opinion pre-
pared by him for the Court of Appeal in Willigme v. Los
Angeles Metropolitan Transit Authoridy (CalApp.) 67 Cal.
Eptr. 7.
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WARNING: This tentative recommendation 1s being distributed so that interested
persons will be advised of the Commission's tentative conclusions and can make
their views known to the Commission. Any comments sent to the Commission will
be considered when the Commission determines what recommendation it will make
to the California Legislature.

The Conmission often substantially revises tentative recommendations as a
result of the comments it receives. Hence, this tentative recommendation is
not necessarily the recommendation the Commission will submit to the legislature.




NOTE

This recommendation ineludes an axplanatory Comment to sash
ssction of the recommended legislation, The Comments are written

as if the legislation were enacted. They are cast in this form

is to undertake to explain the law
ay it would exist (if enacted) to those who will have oecasion to
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TENTATIVE RECOMMENDATION OF THE CALIFORNIA
1AW REVISION COMMISSION
Telating to
STATUTE OF LIMITATIONS IN ACTIONS AGAINST

PUBLIC ENTITIES AND PUBLIC EMPLOYEES

Section 342 of the Code of Civil Procedure and Sections 900-955.8
of the Govermment Code were enacted in 1963 on recommendation of the
law Revision Commission to prescribe the procedure governing claims ﬁnd
actions against public entities and public employees.l The Commission
is making a coptimuing study to detertmine whether any substantive, tech-
nical, or clarifying changes are needed in the 1963 statute.2 In this

connection, the Commission has considered Williams v. lLos Angeles Metro-

politan Transit Authority, 68 Adv. Cal. 623 (May 1968), and has concluded

that additional legislation is needed to deal with the tolling of the

statute of limitations in actions against public entities and publie

employees.

1. Call Stats. 1963, Ch. 1715. See Recommendation Relating to Sovereign
Irmunity: Number 2--~Claims, Actions and Judgments Against Public
Entities and Public Employees, 4 Cal. L. Revision Comm'n Reports
1001 (1963).

2. Revisions of the 1963 statute were made in 1965 upon recommendation
of the law Revision Commission. Cal. Stats. 1965, Ch. 653. BSee
Recommendation Relating to Sovereign Immunity: Number 8~-Revisions
of the Govermmental Liability Act, 7 Cal. L. Revislon Comm'n Reportis
401 (1965).
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Section 945.6 of the Government Code states the statute of limita-
tions applicable to acticns against a public entity.3 The section
requlires that an action against a public entity be commenced within six
months after & claim presented to the public entity has been denied or
deemed rejected. Although the section contains specific savinge pro-
visions in favor of persons sentenced to imprisomment in a state prison,
the section contains no provision tolling the statute of limitations for

a minor or other person under disabllity.

3. Section 945.6 provides:

945.6. (a) Except as provided in Sections 946.4 and 946.6
and subject to subdivision (b) of this section, any suit brought
against a public entity on a cause of action for which a claim is
required to be presented in accordance with Chapter 1 (commencing
with Seetion 900) and Chapter 2 (commencing with Section 910) of
Part 3 of this division must be commenced within six monthe after
the date the claim is acted upon by the board, or is deemed to have
been rejected by the board, 1nh sccordance wilith Chapters 1 and 2 of
Part 3 of this division.

{b) When a person is unable to commence a suit on a cause of
action described in subdivision (a) within the time prescribed in
that subdivision because he has been sentenced to impriscrment in
8 state prison, the time limited for the commencement of such sult
is extended to six months after the date that the ecivil right to
commence such action is restored to such person, except that the
time shall not be extended if the public entity establishes that
the plaintiff failed to make & reasonable effort to commence the
sult, or to obtain s restoration of his civil pright to do so, be-
fore the expiration of the time prescribed in subdivision (a).

(¢) A person sentenced to imprisonment in & state prison may
not commence & suit on a cause of action described in subdivision
(2) unless he presented a claim in accordance with Chapter 1 (com-
mencing with Section 900) and Chapter 2 (commencing with Section
910) of Part 3 of this division.

-2-
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In Williams v. Los Angeles Metropolitan Transit Authority, supra,

the Supreme Court held that the provision of Code of Civil Procedure
Section 352 that tolls the statute of limitations for & minor is
applicable to an action agalnst a public entity.lL Hence, the six-month
statute of limitations in Section 945.6 governing actions against public
entities is tolled where the plaintiff is a minor. The court stated:

Because plaintiff must timely comply with the claims procedure
{Artukovich v. Astendorf, supra, 21 Cal.2d 329), the public
entity will be afforded the opportunity to investigate promptly
the minor's claim and will be alerted to any possible future
financial obligations. In preserving the child's cause of
action during minority, we adhere to the strong and long estab-
lished policy of protecting minors against the loss of their
rights. As we have pointed out sbove, the applicable statutes
compel this result.

Sections 350-363 of the Code of Civil Procedure are general provi-
sions relating to the time within which actions must be commenced.
Except for Section 352, the Commission has concluded that these sectians

should apply to actions against public entities and public employees.5

4, The court disapproved B contrary dictum in Frost v State,
247 cal. App.2d 378, 55 Cal. Rptr. 652 (1966}.

5. For example, as the court points cut in the Williams case, "if we
are to aveid incongrucus results, the procedural provisions of the

Government Code must be subject Lo the general provisions of the Code

of Civil Procedure [Section 353] permitting an additional six-momnth
limitation period upon the death of a person entitled to bring an

action. Otherwise, if a person injured by a publlic entity should die

at a time shortly before the expriration of the limitation period of
six months, the probate court might not have sufficient time to
appoint the personal representatives regquired to bring the mction.”
68 Adv. Cal. at 631 n.9.




Section 352 of the Code of Civil Procedure operates to toll the
statute of limitations for minors, insane persons, and priscners. The
Commission recommends that Govermment Code Section 945.6 be amended so
that Section 352 will not operate to extend the six-month limitation
period for actions against public entities. Since a minor or insane
person muet present his claim promptly under the claims statute or he
hag no right of action against the public entity, no significant addi-
tiocnal burden will be imposed on him if he is reguired tc commence his
action promptly after his claim is denied or deemed rejected. In the
case of a minor or incompetent plaintiff, the suit can be brought through
a guardian ad litem or other representative. The application of Section
352 to .extend the six-month period may impose a significant and unneces-
sary hardship upon the public entity, without any corresponding benefit
to the plaintiff, for the plaintiff can defer bringing the action until
the evidence has become stale and the witnesses are no longer available.
A priscner likewise must present his claim promptly in accordance with
the clalms statute and Covermment Code Section 945.6 contains a specific
provision for the tolling of the six-month limitation period in the case
of a person who loses his civil rights through imprisomment. Accordingly,
insofar as prisoners are concerned, there is no need to make Section 352

applicable to actions against public entities,

6. Section 352 also provides that the statute of limitations does not
run while the plaintiff is "a married woman and her husband be a
necessary party with her in commencing such action." Witkin notes
that, since the gbolition of coverture, "this provisicn appears to
have littie, if any, significance.” 1 Witkin, California Procedure

668 (1954).
.




Government Code Section 950.6, which sete forth a six-month
limitation period for sctions against public employees, should be
amended to conform to Section 945.6 as proposed to be amended and, in
addition, should be amended to make it clear that the six-month limita-
tion period is extended during any pericd the public employee is out
of the state7 and in any case where he dies shortly before the expira-

8

tion of the six-month period.

T+ Code of Civil Procedure Section 351 provides:

351. 1If, when the cause of action accrues against a person,
he 1s out of the State, the action may be commenced within the
term herein limited, after his return to the State, and if, after
the cause of action accrues, he departs from the State, the time
of his absence is not part of the time limited for the commence-
ment of the action.

8. Code of Civil Procedure Section 353 provides:

353. If a perscn entitled to bring an asction die before the
expiration of the time limited for the commencement thereof, and
the cause of actlon survive, an action may be commenced by his
representatives, after the expiration of that time, and within
six months from his death., If a person against whom an action may
be brought die before the expiration of the time limited for the
commencement thereof, and the cause of action survive, an action
may he commenced against his representatives, after the expiration
of that time, and within one year after the issuing of letters
testamentary or of administration.
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The Commission's recommendation would be effectuzted by the

enactment of the following measure:

An act to amend Sections 945.6, 950.4, and 950.6 of the Govermment

Code, relating to actions against public entities and public

employees.

The people of the State of California do enact as follows:

Section 1. Section 945.6 of the Government Code is amended
to read:

94s5.6. (a) Except as provided in Sections $46.4 and 946.6
and subject to subdivision (b} of this section, any suit brought
against & public entity on a cause of action for which & claim is
required to be presented in accordance with Chapter 1 (commencing
with Section 900) and Chapter 2 (commencing with Section 910) of
Part 3 of this division must be commenced within six months after
the date the claim is acted upon by the board, or is deemed to
have been rejected by the board, in accordance with Chapters 1 and
2 of Part 3 of this division.

(b) Section 352 of the Code of Civil Procedure does not

apply to & suit on a cause of action described in subdlvision (a)

and does not operate to extend the six-month limitation period

preseribed in that subdivision. When a person is unable to com-

mence & suit on a cause of action described in subdivision {a)

-6
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within the time prescribed in that ‘'subdivision because he has
been sentenced to imprisonment in & state prison, the time

limited for the commencement of such suit is extended to six
months after the date that the civil right to commence such actien
is restored to such perscn, except that the time shall not be
extended if the public entity establishes that the plaintiff
failed to make a reasonable effort to commence the suit, or to
obtain a restoration of his civil right to do so, before the
explration of the time prescribed in subdivision (a).

(c) A person sentenced to impriscrment in & state prison
may not commence a sult on g cause of action described in sub-
divison (a) unless he presented & clalm in accordance with Chapter
1 (commencing with Section 900} and Chapter 2 {commencing with

Section 910) of Part 3 of this division.

Compent. The first sentence has been added to subdivision (b) of
Section 945.6 so that the provisions of Code of Civil Procedure Section
352, which operates to toll the statute of limitations for minors,
insane persons, and prisoners, will not apply to the cause of actions
described in subdivision (a). Thus, Section 352 does not extend the
gix-month limitation period provided by subdivision (a) for a minor or
other person under disability. The other general provisions of the
Code of Civil Procedure relating to the time whithin which actions must
be commenced--Sections 350, 351, 353-363--are applicable to actions

against public entities. See Williams v. Los Angeles Metropolitan Transit

Authority, 68 Adv. Cal. 623 (May 1968).
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§ 950.4

Sec. 2. Section 950.4 of the Government Code is amended
to read:

950.4%. Lgl A cause of action against a public employee or
former public employee is not barred by Section 950.2 if the
plaintiff pleads and proves that he did not know or have reason
to know, within the period for the presentation of & claim to the
employing public entity as a condition to maintaining an action
for such injury against the employing public entity, as that
periocd is prescribed by Section $11.2 or by such other claims pro-
cedure as may be applicable, that the injury was caused by an act
or omission of the public entity or by an act or omission of an
employee of the public entity in the scope of his employment as
a public employee.

(b) A cause of action against a public employee or former

public employee is not harred by Section 950.2 if:

{1} The sole ground on which such cause of action would

otherwise be barred is that an action was not commenced msgeinst

the public entity within the time limited by Section 945.6; and

{(2) The plaintiff pleads and proves that the six-month

limitation period prescribed by subdivision (b) of Section 950.6

is extended by application of Section 351 or 353 of the Code of

Civil Procedure and that the action against the public employee

or former public employee was commenced within the time limited

for the commencement of the action as so extended.

-8~
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Comment. Subdivision (b) has been added to Section 950.4% so0 that
it will be clear that the time within which an action against a public
employee or former public employee must be commenced is extended by
the spplication of Code of Civil Procedure Section 351 or 353 in an

appropriate case., BSee Williams v. lLos Angeles Metropolitan Transit

Authority, 68 Adv. Cal. 623 (May 1968).
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Sec. 3. Section 950.6 of the Government Code is amended
to read:

950.6. When & written claim for money or damages for injury
hag been presented to the employing public entity:

(a) A cause of action for such injury mey not be maintained
against the public employee or former public employee whose act
or cmission caused such injury until the claim has been rejected,
or has been deemed to have been rejected, in whole or in part by
the public entity.

(b) A suit against the public employee or former public
employee for such injury must be commenced within six months
after the date the claim is acted upon by the board, or is deemed
to have been rejected by the board, in accordance with Chapter 1
(commencing with Section 900) and Chapter 2 (commencing with Sec-
tion 910) of Part 3 of this division.

(c) Section 352 of the Code of Civil Procedure does not

apply to & cause of action described in this section and does not

operate to extend the six-month limitation period prescribed in

subdivision (b)}. When a person is unable toc commence the suit

within the time prescribed in subdivision (b) because he has been
sentenced to imprisomment in a state priscn, the time limited for
the commencement of such sult is extended to six months after the
date that the civil right tc commence such action is restored to
such person, except that the time shall not be extended if the
public employee or former public employee establishes that the
plaintiff failed to make a reasonsble effort to commence the suilt,
or to obtain a restoration of his civil right to do so, before the

explration of the time prescribed in subdivision {b).
~10-
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Comment. The effect of the addition of the first sentence to

subdivision (c) of Section 950.6 is indicated in the Comment to

Section 945.6.

i




Sec . 4. Where a cause of action accrued prior to the
effective date of this act and a chaim thereon was presented
to the public entity and was acted upon, or was deemed to have
been rejected, by the public entity prior to the effective date
of this act, the provision of Section 352 of the Code of Civil
Procedure shall not in any case be applied to extend the time
for commencing a suit on the cause of action for which such
claim was presented for more than one year from the effective

date of this act.




