# 50 5/1/58
Memorandum 58-48

Bubject:; Study 50 - Abandomnment or Termination of Lease

The attached staff recommended draft {yellow and pink pages)
includeg revisions that take into account comments and suggestions
made &t the last meeting. Also attached (green pages) is an alter-
native draft that follows, we believe, the approach suggested at the
last meeting by Mr. Stanton.

We suggest that the Commission go through the staff recormended
draft {yellow and pink pages} section by section, You will note that

the statute sections are on y=llow pages:; the comments are on pink pages.

Section 1951 {page 1}

Revisions suggested at the last meeting have been ilncorporated.

No further changes in substance were mede,

Section 1951.2 (page 6)

Revised to incorporate suggestions made at the last meeting.

Section 1951:E"£E§53_l£l

No significant substantive changes, but two changes should be
noted:

First, the lease if printed must contailn a recital that it con-
tains a provision permitting the lessor to retain the deposit or ad-
vance payment as dasmages. This provision, found in subdivision (b),
is the same in substance as the provision found in Sectieon 1945.5 of
existing law.

Second, the manner of giving notice has been revised to require
that notice be given in the same manner as a notice to quit {Seectien
1152 of the Code of Civil Procedure),
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Section 1951.5 (page 13)

We have included this section ass an opticnal section for your
cohsideration. The section permits a ligquidated damages provision in
a lease. Subdivision (a) uses the same wording as subdiwvision (1) of
Section 2718 of the California Commercial Code with such modifications
a8 are necessary to adapt that provision to leases., It is interesting
to note that one legal writer has suggested that this approasch may be

a desirable method of dealing with the liquidated damages problem in

Rev. 187, 206 n.120 {19567). The pertiment portion of the Commercisl
Code section reads:

2718. (1) Damages for breach by either party may be liqui-
dated in the agreement but only at an amount which is reasconable
in the light of the anticipated or actual harm caused by the
breach, the difficulties of proof of loss, and the inconvenience
or nonfeasibility of otherwise obtaining an adequate remedy. A
term fixing unreascnably lerge liquidated damages is void as a
penalty.

Subdivision (b) is based on the similar requirement found in

existing Section 1945.5,

Section 1951.6 (page 15)

No change from prior draft,

Sections 1951.8 and 1952 {pages 17, 19)

These two sections were not included in the prior draft. The
sections are designed to make it clear that the lessor, under certain
circumstances, may retake possession and relet the property and still

retain his right to damages.

Most of the revisions of the former draft are clarifying except for
the addition of the introductory clause "unless the parties otherwise

agree.”
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Sections 1952.4, 1952.6, 1952.8, 1953, 1953.2 (pages 2k, 27, 29, 31, 33)

No change in substance from prior draft,

Section 3308 (page 25)

Sec.lon 3308 has been revised to conform to the comparable section
desling with real property (Section 1951) and the measure of damages
provided in revised Section 3308 has been made spplicable "unless the

lease otherwise provides."

Sections 337.5 and 339.5 (pages 38 and L0)

These sections reflect the policy previously approved. However,
the sectlons have been included in the statute of limitations pro-
visions of the Code of Civil Procedure, rather than in the lease law
provisions in the Civil Code.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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SIATF RECOMENDED DRAFT
SECTIONS TO BE ADDED TO CIVIL CODE

Section 1951. Damages recoverable upon abandoment or termination of

lease of real property

1951. Except as otherwise provided in Sections 1951.2 to
1951.6, inclusive, if a lessee of real properiy breaches the lease
and abandons the preperty before the end of the term or if his
right to possession is terminated by the lessor because of a breach
of the leasge, the amount that the lessor mey recover fram the lessee
is limited to (a) the amount by which the present worth of the un-
paid rent, inecluding charges equivalent to rent, exceeds the amount
of rental loss that the lessee proves could have been or could be
reasonably avoided and (b) any other damages proximately caused by

the lessee's breach.




§ 1951

Section 1951

Comment. Section 1951 states the measure of damages when the
lessee breaches the lease and abandons the property or when his right
to possession is terminated by the lessor.

Section 1951 is not a comprehensive statement of the lessor's
remedies. When the lessee breaches the lease and abandons the property
or the lessor terminates the lessee’s right to possession because of
the lessee's breach, the lessor may simply rescind or cancel the lease
without seeking affirmetive relief under Section 1351. Where the
lessee is still In possession but has breached the lease, the lessor
may regerd the lease as continuing in force and seek dasmages for the
detriment caused by the breach, resorting to.a subsequent action if
a further breach cccurs. BSection 1351 makes no change in these

remedies. See 30 Cal. Jur.2d Iandlord and Temant § 344 (1956). In

appropriate cases, the lessor may seek specific performance of the
lesaee's ohligations under the lease, or he may seek injunctive relief

tc prevent the lessee froﬁ-interfering with his rights under the lease.
See Section 1952.4. TFor example, the lessor's recovery of damages

under Seetion 1951 would not necessarily preclude him from obtaining
preventive relief to enforce the lessee's covenant not to compete.

Where there is a surrender of the lessee's estate, ‘he lessee is

reldeved of future liability from and after the date of the surrender

and Section 1951 1s not applicable. The lessor may, of course, recover
for any unpald rent or other damages accruing prior to the surrender. How-
ever, a surrender will take place only- where there is an uneguiwvocal
manifestation of acceptance by the lessor. See Sections 1951.8 and

1952.
-,



§ 1951

Other secticns permit the parties 1o provide alternative remedies
in the lease. BSee Sectlon 1851.2 (recovery of rent as it becumes due)
and Section 1951.4 (retention of deposit or advance payment as damages).
If the parties wish, they may in an appropriate case provide for
liquidated damages which willl be in lieu of the damagee provided in the
other sections of the statute. See Section 1951.5.

The basitc measure of the lessor's damages under Section 1951 is
the present worth of the unpaid "rent, including charges egquivalent to
rent.” In this context, the phrase, "rent, including charges equivalent
to rent," refers to all obligations the lessee undertakes in exchange
for use of the leased property. TFor example, if the defaulting lessee
had promised to pay the taxes on the leased property and the lessor
could not relet the property under & lease either containing such a
provision or providing sufficient additional rental to cover the
aceruing taxes, the loss of the defaulting lessee's assumption of the
tax obligation would be included in the damages the lesscor 1s entitled
to recover under thls section.

Under Section 1951, the lessee is entitled to a credit against
the unpaid rent not only of all sums the lessor has received or will
receive upon a reletting of the property, but also of all sums that
the lessee can prove the lessor could obtain by acting reasonably in
reletting the property. The obligation of the lessor to act reason-
ably in reletting the property to mitigate the damages in not to be
interpreted to compel the lessor to relet to any replacement tenant.
The lessor has the right under Section 1951 to refuse to allow posses-
sion of his property to fall into certain hands. The rules to be

applied under Section 1951 are those developed by the courts in
-3-



§ 1951

establishing limits to the lessor's obligations in those situations
where the lease specifically provides that the lessor has a duty to
use reasonable diligence to procure another tenant upon abandonment
of the leased property by the lessee before the end of the term.

The case law interpreting this contract duty establishes, generslly,
that the lessor need not relet to 8 tenant who would use the premises
for a purpose different than that contemplated in the original lease;
nor is the lessor cobligated to slter or increase his obligations in
order to secure & replacement tenant as, for example, by re-leasing
the property for a longer term than the original lease. See Groll,

Iandlord-Tenant: The Duty to Mitigate Damages, 17 DePaul L. Rev.

311, 319 (1968).

The basic measure of damages provided in Section 1951 is essen-
tially the same as that formerly described in Civil Code Section 3308.
The measure of damages described in Section 3308 was applicable, how-
ever, only when the lease s0 provided and the lessor chose to invoke
that remedy. Except as provided in Sections 1951.2, 1951.4, and
1551.5, the measure of damages under Section 1951 is applicable to all
cases in which a lessor seeks dameges upon breach and abandorment by
the lessee Or upon termination of the lease because of the lessee's
breach of the lease. Moreover, Section 1951 makes clear that the
lessee has the burden of proving the amount he is entitled to have
offset against the unpaid rent, while Section 3308 was silent as to
the burden of proof. In this respect, the rule stated is similar to
that now applied in actions for breach of employment contracts. See

discussion in Erler v. Five Point Motors, 249 Cal. App.2d 560, 57 Cal.

Rptr. 516 {1967).



§ 1951

Section 1951 also makes 1t clear that the measure of the lessor's
recoverable damages is not limited to dammges for the loss of future
retitals. The section provides, in substance, that all of the other
dainages a person is entitled to recover for the breach of a contract
may be recovered by a lessor for the breach of his lease. For example,
it will usualdly be necessary for the lessor to take possession for a
time to prepare the property for reletting and to secure & new tenant.
The lessor is entitled to recover for the expenses incurred for this
purpose that he would not have had if the lessee had not abandoned the
property or breached the lease. In addition, the lessor is entitled
to recover hils expenses in retaking possession of the property, making
repalrs that the lessee was obligated to make, and in reletting the
property. If there are other damages necessary to compensate the
lessor for all of the detriment proximately caused by the lessee, the
lessor is entitled to recover them alsc. These would include, of
course, damages for the lessee's breach of specific covenants of the
lease. Reasonable attorney's fees may be recovered if the lease B0
provides. See Section 1951.6,

The statute of limitations for an action under Section 1951 is
four years in the case of a written lease and two years in the case

of & lense not in writing. See Code of Civil Procedure Sections 337.5

and 339.5.



§ 1951.2

Bection 1591.2, Election to recover rent as it becomes due

1951.2. Unless the lessee's right to possession of the
property has been terminated by the lessor, the leasor my
elect, in lieu of the damages provided in Section 1951, to
recover from the lessee the amount of the rent, including
charges equivalent to rent, as it becomes due under the lease
if the lease sc provides and meets either or both of the
following requirasments:

(a) The lease permits the lessee to sublet or sublease the
property to any person reasonably acceptable as a tenant to the
lessor and does not set any unreasonable standards for the deter-
minetion of whether a person ig reasonably acceptable as a tenant
or for such subletting or subleasing.

(t) The lease requires, upon such reasonasble notice from the
lessee as is specified in the lease, that the lessor exercise
reasohable diligence to relet the property to a person ressonably
acceptable to the lessor as a tenant and does not set any un~
reasonabls standards for the determination of whether a person is

reasenably acceptable as a tenant or for auch reletting.



§ 1951.2

Section 1951.2

Comment. Even though the lessee has breached the lease and
abandoned the property, Section 1951.2 permits the lessor to elect
to recover the rent as it becomes due under the lease rather than
to recover damages based primarily on the loss of future rent under
Section 1951. This remedy is available only if the lease so provides
and contains a provision permitting the lessee to mitigate the damages
(by subletting or subleasing the property) or requiring the lessor to
mitigate the damages (by exercising reasonable diligence to relet the
property). The section does not apply 1f the lessor evicts the lessee;
in such case, the damsges are computed under Section 1951 or 1951.4,
The availlability of & remedy under Section 1951.2 does not preciude
the lessor from electing the remedy provided by Sectlion 1951.

Where the lease gives the lessor the Section 1951.2 remedy and
alsc permits the lessee to sublet or sublease tThe property, the lessor
may recover the rent a8 it becomes due under the terms of the lease
and at the same time has no obligaticn to retake possession and relet
the property in the event the lessee sbandons the property. This
allocation of the burden of minimizing the loss will be most useful
where the lessor does not have the desire, facllities, or ability to
manage the property and to supervise the location of a suitable tenmant
and for this reason desires to avoid the burden that Section 1551 places
on the lessor to mitigate ,the damsges by reletting the praperty.

The allocation of the duty to minimize damsges feature of Section
1951.2 is important. However, the primary reason that this form of

relief has been provided is that systems for financing the purchase



§ 1951.2

or improvement of real property would be seriously jeopardized if

the lessor's only right upon dbreach of the lease and sbandonment of
the property were the right to recover damages under Section 1951.
For example, because the lessee’s obligation to pay rent under a
lease can be enforced under existing law, leases have been utilized
by public entities to finance the construction of public improvements.
The lessor constructs the improvement to the specifications of the
public entity-lessee, leases the property as improved to the public
entity, and at the end of the term of the lease all interest in the
property and the improvement vests in the public entity. See, e.g.,

Dean v. Kuchel, 35 Cal.2d bik, 218 p.24 521 (1950); County of Ios

Angeles v. Nesvig, 231 Cal. App.2d 603, 41 Cal. Rptr. 918 (1965).

Similarly, a lessor may, in reliance on the lessee's rental obligation
under a long term lease, construct an improvement to the specifications
of the lessee for the use of the lessee during the lease term. The
remedy available under Sectlon 1951.2 gives the lessor, in effect,
security for the repayment of the cost of the improvement in these
cases.

Section 1951.2 alsc permits the lessor under a long term lease
to assign the right to receive the rent under the lease in return for
the discounted value of the future rent. The Section 1951.2 remedy
makes the right to receive the rental payments an attractive invest-
ment since the assignee is assured that the rent will be paid if the
tenant is financially responsible.

Even tnough the lease imposes no obligation on the lessor to

relet the property, the remedy provided by Section 1951.2 remains



§ 1951.2

available when the lessor relets or attempte to relet the property
after the lessees has abandoned the property or has requested that

the lessor relet the property. The reletting of the property under
these circumstances does not waive the lessor's rights under Section
1951.2. The lessor is entitled to recover the rent as it becomes

due and the original lessee is entitled to have the rent received

on the reletting, less the reascnable expenses on reletting, set off
against the amount of rent paysble under the original lease. See
Section 1952 and the Comment to that section. This rule is designed
to encourage the lessor to mitigate the damages caused by the default-
ing lessee and at the same tlme retain his rights under Section 1951.2.
It should be noted, however, that if the lessor evicis the lessee.

the remedy provided by Section 1951.2 is no longer available.



§ 1951.4
Section 1051.4. Retention of deposit or advance payment as damages

1951.%. If a lessee of real property breaches the lesse and
abandons the property before the end of the term or if his right
to possession is terminated by the lessor because of a dreach of
the lease, the lessor may elect to retain as damages, in lieu of
the demages provided in Sections 1551 and 1951.2, any amount peid
to the lessor as a deposit or advance payment if all of the fol-
lowing requirements are met:

(a} The amount to be retained is not an unconsclonable sum.

(b) The lease expressly provides that the lessor may retain
such ampunt as damagezs for the lessee's fallure to perform his
obligations under the lease and, if the lease i1s printed, a re-
cital of the fact that such provision is conteired in the lease

appears in at least eight-point boidface type immediately prior
to the place where the lessee executes the ﬁgreement or, if the

lease contains a provision descriﬁea in Section 1945.5, unediateiy
prior to the recitsl referred to in that section.

(¢) Fot later than 650 days after sich breach and abanjotment,
or after the termination by the lessor of.the lespee's right to
possession, whichever is the earlier, the lessor gives the lessee
writien notice that he elects to utilize his remedy under this
section and waivesz all other righte and remedies against the lesasee.
Buch notice shall be given in the manner prescribed in Section 1162

of the Code of Civil Procedure.



§ 1951.4

Section 1951.4

Comment. Section 1951.4 provides that a lease may include a
provision that a deposit or advance payment made by the lessee may
be retained by the lessor as damages if the lessee fails to perform
his obligations under the lease. The parties may include such a pro-
vision in the lease in order to avold the necessity of determining
damages under the rules provided in Section 1951 or 1951.2.

Section 1951.% contains two provisions designed to protect the
urwary temant. First, the amount to be retained must not be an un-
conscionable sum. Second, 1f the lease is printed, it must contain a
recital of the fact that the lessor may retain the deposit or advance
payment a8 damages. This requlrement is similar to the one found in
Civil Code Section 1945.5 {automatic renewal or extension provision).

The remedy provided by Section 1951.4 is an alternative remedy to
those provided by Sections 1951 and 1951.2. The lessor is required to
give the lessee written notice of his election to utilize the remedy
undér Section 1951.4 within 60 days after the abandonment or the termi-
nation of the lessee's right to possession. The notice 1s given in
the same manner as a notlece to guit under Code of Civil Procedure
Section 1162, Failure to give timely notice results in a waiver of
the remedy provided by Section 1951.4.

Section 1951.4 changes the prior California law. Under the prior
California law, the right of the lessor to retain an advance payment
depended on the nomenclature used by the parties. The former law
relating to the various prepayment devices was recently summarized

as follows:

-1]1-



§ 1951.4

"[7lhe monies paid upon the execution of a lease . . . fall
into four classes: (1) advance payment of rent; (2) as a
bonis or consideration for the execution of the lease; (3}

as liguidated damages; and (4) as a deposit to secure falthful
performance of the terms of the lease.". . . [I]f the payment
was made under the first two classes it may be retained by the
landlord if the lease is terminated due to the fault of the
tenant. Payments under class three are penslties, result in
forfeitures, are invalid as such, and may be recovered by the
tenant. Payments made under the fourth class are retalnable
by the landlord only to the extent of the smount of damage
actually suffered. [Warming v. Shapiro, 118 Cal. App.2d 72,
75, 257 P.2d Th, 76 (1963).]

Although the labels differ, these variocus prepayment provisicns are
the same in substance. However, under former law, the name applied
to the prepayment by the parties to the lease determines whether the
swn may be retained by the lessor upon the lessee's default. BSection
1951.4 changes the California law so that the substance of a prepay-
ment clause, rather than its technical terminology, controls the

right of the lessor to retain the advance payments.
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§ 1951.5

1951.5. liquidated damages

1551.5, (2) Damages for breach of a lease of resl
property by either the lessor or lessee mey be liguidated
in the lease but only at an amount which ie reascnable in
the light of the anticipated or actual barm caused by the
breach, the diffieulties of proof of loss, and the inconvenience
or nonfeasibility of otherwise obtaining en adequate remedy,

A provision in the lease fixing unreasonably large liquidated
dameges is void as a peralty.

(b) If the lease ig printed, a provision for liguidated
damages is valid only if & recital of the faet that such a
provieion is contained jin the lease appears in at least eight-
point boldface type immediately prior to the place where the
leasee executes the egreement or, 1f the lease contains a
provision described in Section 1945.5, lmmediately prior to

the recital referred to in that section,




§ 1951.5

Section 1951.5

Comment. Subdivision {a) of Section 1951.5 establishes the
criterion for determining the wvalidity of a liguidated damage.
provision in a lease. The subdivision is the same in substance
as subdivision {1) of Section 2718 of the California Commercial
Code and 1s in more liberal terms than Civil Code Sections 1670
and 1671 which apply to contracts in general and under which all
clauses fixing damages are void except when "from the nature of
the case, it would be impracticable or extremely difficult to fix
the actual damage." Under prior Californis law, a liguidated damage

provision in s lease was void. E.g., Jack v. Sinsheimer, 125 Cal.

563, 58 pac. 130 (1899); McCarthy v. Tally, 46 Cal.2d 577, 297 P.2d

981 (1956)}. The provision that liquidated demages must be reason-

able is consistent with California law. E.g., Freedman v. Rector,

Wardens & Vestrymen of St. Matthais Parish, 37 Cal.2d 16, 230

P.2d4 629 (1951).
Subdivision (b} is designed to protect the unwary. The sub-
division is based on the similar requirement found in Civil Code

Section 1945.5 (automatic renewal or extension provision).

“llim
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§ 1551.6

Section 1951.6. Attorney's fees

1951.56, If the leaze so provides, a lessor or lessae of
real property ray recover, in additien te any other relief or
amount te which he may he entitled, redsonable atiorney's fees

incurrad in enforcing or defanding his rights under tha lease,




§ 1951.6

Section 1951.6

Comment. JIecases, like other contracts, scmetimes provide
that a party is entitled to recover reasonable attorney's fees
incurred in successfully enforcing or defending his righta in
litigation arising out of the lease. Section 1951.6 makes it
clear that nothing in the other sections of the statute impairs

a party's rights under such a provision.

-16-
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§ 1951.2

Seetlon 1951.8. Acceptance of surrender

1951.8. To establish a surrendexr of the leasehold estate,
the lessee of real property must prove an unequivocal manifesta-

tion of consent by the lessor e the surrender.




§ 1951.8

Section 1951.8

Comment. Sectlon 1951.8 requires that the lessee must prove an
unequivocal manifestation of consent on the part of the lessor before
a surrender of the lessee's estate is established. A surrender is a
yielding up of the lessee's estate toc the owner of the reversion or
remainder; by agreement, the tenancy is submerged in the reversion
or remainder and extinguished. A surrender may be either by agreement

of the parties or by operation of law. 32 Am. Jur. landlord and

Tenant § 900 (1941). A surrender terminates the legsee's estate
and,from and after the date of surrender, the lessee is relieved of

future liability under the lease. See Groll, ILandlord-Tenant: The

Duty to Mitigate Damages, 17 DePaul L. Rev. 311, 312 (1968).

Section 1951.8 changes prior California law. Under prior law,
any act by the lessor suggesting an assertion of ownership over the
property resulted in a surrender of the lessee's estate by operaticn

of law. E.g., Dorcich v. Time 0il Co., 103 Cal. App.2d 677, 683,

230 P.2d 10, 13 (1951). Under Section 1951.8, however, if the lessee
desires to surrender, he must secure the lessor's consent, and, if
he claims surrender, he must establish an unequivecal manifestation
of consent teo the surrender by the lessor. The reletting or attempt-
ing to relet the property by the lessor is not such a manifestation

of consent. See Section 1852,

-18.



§ 1952

Hection 1952. Reletting by lessor

1952, (a) The lessor of real property may relet the prop-
erty after:

{1) The lessee breaches the lease and abandons the property;

(2) The lessee's right to possession of the property has been
terminated by the lessor; or

{3) The lessee has mede an unequivocal request that the lessor
attempt to relet the property.

(b) Reletting or attempting to relet the property under sub-
division (&) 1s not a manifestation of intent to accept a surrender
of the lesasehold interest.

(c) A reletting or attempting to relet the property under
subdivision (a2) does not waive the rights of the lessor under
Sections 1951 to 1951.4, inclusive. Unless the partiee otherwise
agree, if the lessor relets the property under subdivision (a),
he is not accountable to the leasee for any rent, inecluding
charges equivalent to rent, received from the reletting; but such
rent, less the reascnable expenses of reletting, shall be off-
set ageinst any smount socught to be recovered under Sectlon 1951

or 1951.2.




§ 1952

Section 1952

Comment. Section 1952 is designed to encourage the lessor to
attempt to mitigate the damages caused by a defaulting lessee. It
permits the lessor to relet the property under the circumstances
listed in the section without affecting his right to recover damages
for the lessee's default. However, if the lessor evicts the lessee,
the remedy provided in Section 1951.2 is no longer available. See
Section 1951.2 and the Comment to that Section.

No notice of the intention to relet the property under Section
1952 is reguired. The lessee does not need to be told what his
obligations under the lease are. He knows that he is reguired to pay
damages for his default. It is to his benefit, not his detriment, if
the lessor is willing to relet the property and thus mitigate the
damages. Under the prior law, if the lessor did not wish to accept
the lessee's offer to surrender his estate, the lessor was permitted
to relet the property and, retain his right to recover for any
deficiency in fubure rent only if he notified the lessee that he was
retaking possession of the property on behalf of the lessee and that
he intended to re-lease the property for the account of the lessee.
This notice requlrement discouraged lessors from reletting to mitigate
damages and has been eliminated. 1In this respect, Section 1952 is
congistent with the law concerning a wrongfully discharged employee;
a wrongfully discharged employee does not have to notify his former
employer before taking ancther job. 1 Witkin, Summary of California
Lav Agency § 96 at 471 (1960)(by implication).

Under prior law, the lessor could relet the property after the

original lessee had breached the lease and abandoned the property.

20m



§ 1951.2

The lessor could relet the property for his own account {in which
case the lessee's rental obligation was terminated) or for the account

of the lessee {in which case he could recover any deficiency from the

lessee). See discusslon in Dorcich v. Time 0il Co., 103 Cal. App.2d
677, 685, 230 P.2d 10, 15 {1951). Although no decision so holding
has been reported, the rationale of the California cases indicates
that, if the lessor recelved a higher rental when reletting for the
account of the lessee than was provided in the original lease, the

lessee wae entitled to the profit. See Harvey, A Study to Determine

Whether the Rights and Duties Attendant Upen the Termination of a

Jease Should Be Revised, 5k Cal. L. Rev. 1141, 1156-1166 (1966),

reprinted with permission in 8 Cal. Iaw Revision Comm’n Reports 701,
731 (1967). Under Section 1952, the lessor has the right to relet

the property after abandonment, but the fiction of an "agency to

relet" is abolished and, unless the parties otherwiee sgree, the lessor

is entitled to retain any "profit" made on the reletting.



§ 1952.2

Section 1952.2. Lessor relleved of obligations after retaking
possession

1952.2. Uniess the parties otherwise agree, when the

lessor of real property retakes possession of the property
after the lessee has relinguished possession of the property
to the lessor or after the lessee has breached the lease

and abandoned the property before the end of the term or
after the lessee's right to possession has been terminated

by the lessor because of a breach of the lease, the obligation
of the lessor thereafter to perform his obligations under the
lease is excused. Nothing in this section relleves the lessor
of his obligation under a provision of the lease that requires
that he exercise reasonable diligence to relet the property.
Nothing in this section affects the right of the lessor to
seek relief for the default in performance or to enforce any

other provisions of the lease.
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§ 1952.2

Section 1952.2

Comment. Section 1952.2 changes the prior Californis law. Under
prior law, when the lessor retook possession of the property after a
breach of the lease and abandomment by the lessee, the lessor never-
theless remained obligated to perform his obligations under the lease.
If the lessor viclated any of the provisions of the lease, he in
effect excused the lessee from further rental payments and from any
liability for prospective damages caused by the lessee's abandonment.

See Kulawltz v. Pacific Woodenware & Paper Co., 25 Cal.2d 664, 155 p.2d

2h (1944); Welcome v. Hess, 90 Cal. SO07, 27 Pac. 369 (1891). Section

1952.2 makes it clear that the lessor is no longer required to act
after he retakes possession of the property as if the lessee's right
to have the lessor perform his obligations continued in existence;
unless the parties otherwise agree, the lessor is excused from further
performance of his obligations after he retakes possession of tae

property.
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§ 1952.4

Section 1952.4. Right to other appropriate relief

1952.4. Nothing in Sections 1951, 1951.2, or 1951.6 affects
the right of the lessor under a lease of real property to obtain
the appointment of & receiver, or to obtain specific or preventive

relief, in any case where such relief is appropriate.

4
1

-2k




§ 1952.4

Section 1952.L

Comment. Section 1952.4 makes it clear that the statute sections
therein listed d¢ not affect the right of the lessor to obtain equitable
relief where such relief is appropriste.

For example, an apartment building may be leased under a "master
lease" to a lessee who then leases the individual apartments to sub-
tenants. The appointment of a receiver may be appropriate if the lessee
under the master lease collects the rent from the subtenants but fails
te pay the lessor the rent peyable under the master lease. The receiver
would collect the rent from the subtenants on behalf of the lessee and
pay to the lessor the amount he is entitled to receive under the master
lease. This form of relief would protect the lessor against the lessee’s
misappropriation of the rent from subtenants and at the same time would
preserve the lessee's obligation to pay the rent provided in the master
lease,

In some cases, other forms of relief may be sppropriste. For example,
g lessor of property in a shopping center may include a covenant in a
particuler lease that the lessee shall operate a perticular business in
the lessed property and shall not open another business engaged in the
same activity within a specified area. If the lessee repudiates the
lease and the lessor, to minimize his dameges, relets the property to
another for the same or a similar purpose, the seeking of damages from
the first lessee for the repudiation and abandonment should not pre-
clude the lessor from also cbtaining specific enforcement of the original
lessee's covenant not to compete. The right to specific enforcement of
the lessee's covenant not to compete would be in addition to the lessor's
right to (damages for loss of rent, for the failure %o continue in busi-

ness, and for other damages resulting from the repudiation of the lease.
25



§ 1952.4

Under prior law, there were no cases congidering specific enforce-
ment of the covenant to pay rent because the lessor could allow the
property to remain vacant and sue for the rent as it accrued. Thus,
the remedy at law was equivalent to specific performance. In addition,
the guit was for money damages and the remedy at law was deemed ade-
guate. Under Section 1951, however, the lessor must sue for damages
within four years of the breach of a written lease and within two years
of the breach of an oral lease. See Code of Civil Procedure Sections
337.5 and 339.5. {Under such circumstances, a situation might arise
where the court would consider rendering & judgment of specific per-
formance of 8 covenant to pay rent or remain in business on the premises
because of the impossibility of computing money dameges or because the
lease called for payment in scmmething other than money. Such a situa-
tion might occur under a lease calling for the rental to be pald from
& specific percentage of the gross or net receipts. Section 1952.4
is desgigned to make it clear that the remedy will be gvailsble if
proper under the circumstances; Sections 1951, 1951.2, and 1951.6 do
not preclude an action for specific performance of a lease provision

if that remedy is appropriate.
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§ 1952.6

Section 1952.6. Effect op unlawful detainer, forcible entry, and
forcible detainer actions

1952.6. (a) Except as provided in subdivision (c), nothing
in Sections 1951 to 1952.2, inclusive, affects the pravisions of
Chapter 4 (commencing with Section 1159) of Title 3 of Part 3 of
the Code of Civil Procedure, relating to actions for unlawful
detainer, forcible entry, and forecible detainer.

{v) The bringing of an action under the provisions of Chap-
ter 4 (commencing with Section 1159) of Title 3 of Part 3 of the
Code of Civil Procedure does not affect the lessor's right to
bring a separate action to recover dsmages under Sections 1951,1951.h,
1951.5, and 1951.6, but no damages shall be recovered in the sub-
sequent action for any detriment for which a claim for damages
was made and determined on the merits in the previcus action.

(c) Notwithstanding the fact that the judgment referred to
in Section 1174 of the Code of Civil Procedure does not declare
the forfeiture of the lease, the lessor's right to damages after
the lessor evicts the lessee is limited to the damages that the
lessor is entitled to recover under Sections 1951, 1951.4,1951.5, end
1951.6. Nothing in this subdivision affects the right of the
lessor to obtain specific or preventive relief in any case where

that relief is appropriate.




§ 1952.6

Section 1952.6

Comment. Section 1952.6 is designed to clarify the relationship
between Sections 1951-1952.2 and the chapter of the Code of Civil
Procedure relating to actions for unlawful detalner, forcible entry,
and forcible detalner. The actions provided for in the Code of Civil
Procedure chapter are designed to provide a summary method of recovering
possession of property. fThose actions may be used by & lessor whose
defaulting lessee refuses to vacate the property after termination of
the lease. |

Subdivision {b) of Section 1952.6 provides that the fact that a
lessor has recovered possesgion of the property by an unlawful de-
tainer action does not ﬁreclude him from bringing s separate action
to recover the damages to which he is entitled under Sections 1951,
1951.4, 1951.5, and 1951.6. Some of the incidental damages to which
the lessor 1s entitled may be recovered in either the unlawful de-
tainer action or in an action to recover the damages specified in
Sections 1951, 1951.4%, 1951.5, and 1951.6. Under Sectiocn 1952.6,
such damages may be recovered in either gction, but the lessor is en-
titled to but one determination of the merits of a claim for damages
for any particular detriment.

Subdivision {c¢) does not preclude the lessor from recovering
damages under Sections 1951, 1951.4%, 1951.5, and 1951.6 or obtaining
gpecific relief to enforce a covenant not to compete. If the lease
is not terminated, it continues in force for purposes of a covenant,
such &8 a covenant not to compete. However, when the lessor has
evicted the lessee under the unlawful detainer provisions, he cannot
proceed under the provisichs of Secticn 1951.2; & lessor cannot evict
the tenant and refuse to mitigate damages. In effect, the lessor is

put to an election of remedy in such & case.
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§ 1952.8

Section 1952.8. ILeases executed before Jamuary 1, 1970

1952.8. Sections 1951 to 1952.6, inclusive, do not apply
to:

(a) Any lease executed before Jamuary 1, 1970.

(b) Any lease executed on or after Jamuary 1, 1970, if the
terms of the lease were fixed by a lease or other contract

executed before January 1, 1970.

T

M
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§ 1952.8

Section 1952.8

Comment. Section 1952.8 is included to preclude the application

of the new statute to existing leases.
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§ 1953

Section 1953. HNatural rescurces agreements

1353. An agreement for the exploration for or the removal
of natural rescurces is not a lease of real property within the

meaning of Sections 1951 to 1952.6, inclusive.




§ 1953

Section 1953

Comment. An agreement for the exploration for or the removal
of natural resources, such as the so-called oll and gas lease, has
been characterized by the Californis Supreme Court as a profit a

prendre in gross. BSee Dabney v. Edwards, S Cal.2d 1, 53 P.2d 962

{1935). These agreements are distinguishable from leases generally.
The ordinary lease contemplates the use and preservation of the prop-
erty with compensation for such use, while a natural rescources agree-
ment contemplates the destruction of the wvaluable resources of the
property with compensation for such destruction. See 3 Lindley, Mines
§ B6L (34 ed. 191k).

Sectiong 1951-1952.6 are intended to deal with the ordinary
lease of real property, not with agreements for the exploration for
or the removal of  netural resources. Accordingly, Section 1353
limits these sections to their intended purpose. ©Of course, some
of the principles expressed in these sections may be appliceble to
natural resources agreements, Section 1653 does not prohibit appli-
cation to such agreements of any of the principles expressed in this
article; it merely provides that the statutes found here do not require

such application.



§ 1953.2

Section 1953.2. Lease purchase agreements of public entities

1953.2. Where an agreement for a lease of real property
fram or to any public entity or any nonprofit corporation whose
title or interest in the property is subject to reversion to a
public entity would be made invalid if any provision of Secticns
1951 to 1952.6, inclusive, were applicable, such provision shall
not be applicabie to such a lease. As used in this section,
“public entity”" includes the state, a county, city and county,
city, district, public authority, public agency, or any other

political subdivision or public corporation.




§ 1953.2

Section 1953.2

Comment. Section 1953.2 is included to prevent the application

of any provision of Sections 1951 to 1952.5 to lease-purchase agree-

ments by public entities if such application would make the agreement

invelid,.
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CONFORMING AMENDMENT OF CIVIL COLE

SECTTON 3308

3308. (&) The-pariics-te-any-lease-of-real-er-persenni-prep-

ersy-may-agree-therein-shat-if-suek Unless the lease otherwise

provides, if a lease shail-be of personsl property is terminated

by the lessor by reazon of any breech thereof by the lessee, the
lessor shall thersupon be entitled to recover from the lessee

{1} the wewth-at-the-time-eof-sueh-serminationy-of-the-exeessy-if

arys-ef-she amount ef by which the present worth of the unpaid rent

1 &8pd  including charges equivalent to rent , seserved-ir-the
teage~for-ihe-baltanes-ef-the-ainted-tovn-or-any-aherter-peried
ef-iine-over-the-ther-reasenableo- rental-value-ef-the-premi sea-far

the-game-peried axceeds the amount of rentel loss that the lessee

proves could have been or could be reasonably avoided and (2) any

other damages proximately ceused by the lessee’s breach .

The-righte-of-the-legsor-under-gueh-agreepent-ghall-be-aumu-

*ative-te-8ld

{b) Nothing in this section precludes the lessor from resorting

to any other rights or remedies now or hereafter given to the-les-

ge? him by law or by the terms of the lease .




§ 3308

$-providedy-hevever;-thai-the-elecedion-of-the-1essor-50
exercige-she-remedy-hereinabeve-permitied-shali-be-binding
npea-hip-and-exelude-reecurse-ihereafier-to-any-sther-remnedy
for-reptsl-or-charges-equivalent-to- rental-or-damages-for
breach~of-the-~-covenani-ta-pay-sueh-reni-or-charges-aceruing
subseguent-te-the-tine-of - such-terminationy--The-parties~io
sueh-iease-pay-furtker-agree-therein-that-unless-the-remedy
provided-by-this-geetion-is-eoxereised-by-the-lessar-within-a

epeeificd-tine-the-right-therete-gbali-be-barreds




§ 3308

Section 3308 (amended)

Comment. The reference to leases of real property has been
deleted from Section 3308 because, insofar as the section relates
to real property, it has been superseded by Sections 1951-1953.2.

Section 3308 has also been revised to eliminate the implication
that, unless the lease so provides, a lessor of personal property is
not entitled to recover damages for prospective detriment upon termi-
nation of the lease by reason of the breach thereof by the lessee.
No Californis case has so held, and the cases involving leases of
real property that have held that a lessor cannot immediately recover
all of his future damages have been based on feudal real property
concepts that are irrelevant when personal property 1s involved. See

Barvey, A Study to Determine Whether the Rights and Duties Attendant

Upon the Termination of a lease Should Be Revised, 54 Cal. L. Rev.

1141 (1966}, reprinted with permission in 8 Cal. law Revision Comm'n
Reports at 731 {1967). The revision of Section 3308 also incorporates
the substance of Civil Code Section 3300 which specifies the measure

of damages for breach of contract.
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§ 337.5

SECTIONS TO EE ADDED TO CODE OF CIVIL PROCEDUEE

Section 337.5. Damages recoverable upon abandonment or termination

of written lease of real property

337.5. Where a lease of real property is in writing, no
action shall be brought under Civil Code Section 1951 more than
four years after the breach of the lease and abandomment of the
property, or after the termination of the right of the lessee

to possession of the property, whichever is the earlier time.
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§ 337.5

Section 337.5

Comment. The four-year period provided in Section 337.5 is
consistent with the normal statute of limitations applicable to
written contracts. See Code of Civil Procedure Section 337.
Although the prior law was not clear, it appears that, if the lessor
terminated a lease because of the lessee's breach and evicted the
lessee, his ctiuse of action for the damages resulting from the loss
of the rentals due under the lease did not accrue until the end of

the original lease term. See De Hart v. Allen, 26 Czl.2d 829, 161 P.2d

453 (1945); TPreff v. Gulko, 214 Cal. 591, 7 P.2d 697 (193). Under

Civil Code Section 1951, an aggrieved lessor may terminste the lease
and immediately sue for the damsges resulting from the loss of the

rentals that would have accrued under the lease.

-39_



§ 339.5

Section 339.5. Dameges recoverable upon abandonment or termination of
prel leasg of real property

339.5. Where a lease of real property is not in writing, no
gction shall be brought under Civil Code Section 1951 more than
two years after the breach of the lease and abandonment of the
property, or after the termination of the right of the lessee to

possession of the property, whichever is the esrlier time.

Ty




§ 339.5
Section 339.5

Coment. The two-year period provided in Section 339.5 is consis-
tent with the normal statute of limitetions applicable to contracts not
in writing. 8See Code of Civil Procedure Section 339. BSee alse the

Comment to Code of Civil Procedure Section 337.5.
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ALTERAAYIVE 2

1. Amend Civil Code Section 3308 to limit its application to leases

of personal property and to otherwise improve the wvording of the section.
Section 3308 could be amended to read: |

3308, (a) Phe-parsies-te-any-lease-ef-resl-or-perdonal-prop-

grbiy-pay-egroe-therein-shat-if-aueh Unless the lemse otherwise

provides, if s lease skall-be of personal property is terminated

by the lessor by reasan of any breach thereof by the lessee, the
lassor shall thereupon be entitled fo rescover from the lessee
{1} the wertk-at-the-time-of-sueh-berminations-of-the-exneasay-if

anyz-of~the amount sf by which the prasent worth of the unpaid rent

+ 88d  including charges equivalent to rent , reserved-in-the
}epae-for-she-batancs-ef-the-ctabed-tern-ar-ary-sherter-period
ef-tipe-gvep-the-thep-rengensbie-rantat-value-nf-the-premisce-for

fhe~game-perisd oxeceds the smount of rental loss that the lessee

praves could have been or copuld be reagonably avoided and {2} any

other damages provimeisly caused Gty the lessee's bresch .

Tas-pighte~-of-the-iegsar-uader-guch- agreement.-shall-be-aumy-
ladive-teo-all

{b) Nothing in this section precludes the lessor from resorting

to any other rights or renedies now or hereefter given to $he-les-

gor him by law or by the terms of the lemse .

-1-



§ 3308

i-providedy - aawevery~Shet-the-giention-ef - the-loR60X-50
exe¥eiie-thewreupdy-hrveinakave~porpdited-shall-be-binding
wpeg-hin-oud-eiclvde-recenvee - vhereafter- fe~any - siler- remedy
For-perinl-o¥- chorges-saudvaieni-te-restad- oy~ SaEages-for
brocek~of-ike - 2ovenonl- Lo-say-Sdch-repi-op- eharges-poevning
suhseqaeaéﬁtemEée—time»ei—sueh-terﬂinatiaamn-?hemparties*#a
AReh-AeR Ee-RaF-FartheF-agres - thernin-thai-uulesg-the- remedy
pravided-by-this- seviian-ie-ederelsed-by-the-lespor-within. |

eproified-iime-ibe-right-therebo-shall-be-baryeds



2. Add B new section, to be numbered Section 3309, to the Civil

Code, to reg@ a5 follows:

3309. Unless the lease otherwise provides, if & lessee of
real property breaches the lease and abandons the property before
the end of the term, or if his right to possession is terminated by
the lessor because of a breach of the lease, the amount that the les-
sor may recover from the lessee is limited to {a) the amount by which
the present worth of the unpaid rent, including charges equivalent
to rent, exceeds the amount of rental loss that the lessee proves
could have been or could be reasonsbly avoided and (b) eny other

damages proximately caused by the lesgee's breach.

3. Add two new sections to the Cede of Civil Procedure to provide g

statute of limitations on recovery under new Sectiecn 3303, such new sec-

tions to read:

337.5. VWhere the lemse is in writing, no action shall be brought
under Civil Code Section 3309 more than four years after the breach
of the lease and sbandomment of the property, or after the termination
of the right of the lessee to possession of the property, whichever

is the earlier time,

339.5. Where the lease is not in writing, nc action shall be
brought under Civil Code Section 3309 more than two years after the
bresch of the lease and abandonment of the property, or after the
termination of the right of the lessee to possession of thelproperty,

whichever is the earlier time.



